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The  Judges  who  usually  sat  in  Banc  in  this  terra  were. 
Lord  Denman,  C.  J.  Williams,  J. 

LiTTLEDALE,  J.  CoLERIDOE,  J. 


The  KING  against  The  Poor  Law  Commissioners  for  ENGLAND 
and  WALES,  in  the  Matter  of  the  Parish  of  St.  PANCRAS.— p.  1. 

Bv  a  locti  mdf  59  G.  3.  c.  zzxix.,  the  powers  of  overseers  of  the  poor  were  rested  in  certain  ex 
oflScio  directors,  and  forty  others,  annually  nominated  liy  a  vestry  chosen  under  the  provisions 
of  the  act;  and  general  powers  for  the  management  of  the  poor,  with  other  powers  not  relating 
to  the  poor,  were  vested  in  the  directors.  While  the  paruih  was  under  this  act,  (except  that 
they  had  adopted,  as  to  vestries,  the  provisions  of  stat  1  &  2  W.  4,  c.  60,)  the  Poor  Law 
C^mmiastoneiB,  under  staL  4  dc  .5  W.  4,  c  76,  a.  39,  ordered  that  the  poor  laws  in  the  parish 
should  he  administered  by  a  board  of  guardians  consisting  of  twenty,  to  be  elected  and  con- 
stituted under  the  last  mentioned  act:  Held,  by  Lord  Denman,  0.  J.,  Paterson  and  Coleridge, 
Ja.,  diasentiente  Williams,  J.,  that  the  commissioners  had  no  power  to  make  the  order  in  such 


The  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  had  adopted 
the  provisions  of  the  vestry  act,  1  &  2  W.  4,  c.  60,  and  had,  previously 
to  that  act,(a)  been  governed  by  a  select  vestry,  under  stat.  59  G.  3,  c. 
zzziz.,  (local  and  personal,  public.)    By  the  last-mentioned  act,  sects. 

(a)  Sect  27  of  stat  1  &  2  W.  4,  o.  60,  provides,  that  nothing  therein  shaU  be  deemed 
*'  to  repeal,  alter,  or  invalidate  any  local  act  for  the  government  of  any  parish  by  vestries 
or  for  the  management  of  the  poor  by  any  board  of  directors  and  guardians,"  "  otherwise 
than  is  by  this  act  expressly  enacted  regarding  the  election  of  vestrymen  and  auditors  of 
aceoonta." 
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8  and  8,  the  method  of  electing  a  select  vestry  was  provided,  including 
the  vicar  and  churchwardens  for  the  time  being ;  the  whole  not  to  exceea 
122  in  number.  By  sect.  41,  the  vestrymen  are  annually  to  nominate 
and  appoint  forty  persons,  being  vestrymen,  to  be  directors  of  the  poor ; 
and,  by  sect.  42,  the  vicar  and  churchwardens,  for  the  time  being,  are 
also  to  be  directors.  Sect.  43  provides  for  fiHipg  up  vacancies  among 
the  directors.  Sect.  44  imposes  an  oath  on  the  directors.  Sect.  46 
enacts,  that  the  directors  "shall  and  may,»ejcercise  all  the  powers  and 
authorities  which  overseers  of  the  poor.af^  ©r  shall  be  by  law  authorized 
to  execute;"  but  they  are  to  elect  annually  two  nominal  overseers,  to 
be  confirmed  by  two  justices,  whijeh,  overseers  are  to  act,  in  all  things, 
under  the  control  and  directi^h^'f^f/ the  directors;  and  "neither  the 
churchwardens  or  overseers  of-jtfe*  said  parish  shall  interfere  or  inter- 
meddle in  or  with  the  carp  or 'management  of  the  poor  of  the  said  parish 
in  any  case,  other  than ^  under  the  orders  of  the  said  directors."  Differ- 
ent sections  then  emppwe^  the  directors  to  make  contracts,  levy  rates 
for  the  maintenUnpe,.  £e.,  of  the  poor,  and  the  purposes  of  the  act,  and 
do  certain  other  acU  for  the  management  of  the  poor.  Sect.  70  author- 
izes and  reqaJrelj'  tliem  annually  to  appropriate  and  set  apart  from  the 
rates  such  'sums  of  money  as  shall  be  found  requisite  for  the  repairs, 
&c.,  of  the -highways  and  footpaths  in  the  parish,  and  certain  other 
purposes  connected  with  the  highways  and  footpaths,  not  exceeding  a 
certain  amount  on  the  rent ;  &c. 

The  Poor  Law  Commissioners,  under  stat.  4  &  5  W.  4,  c.  76,  by  an 
order  dated  16th  March,  1836,  ordered  and  declared  that  the  laws  for 
the  relief  of  the  p^orvof  the  narisk^of  S^.  EJlncras  should,  from  and 
after  14th  April^836,'<be  JlhniiSsti^eJHSjr  y  board  of  guardians,  con- 
sisting of  twenty  members^  and,  in  the  same  order,  they  prescribed  the 
mode  in  which  the  board  should  be  elected  and  constituted. 

On  25th  April,  1836,  they  issued  another  order,  reciting  the  above, 
and  that  delay  had  arisen  in  the  election  of  the  guardians,  and  that  it 
was  desirable  that  certain  modifications  should  be  made  in  the  mode  of 
election  prescribed  by  the  former  order ;  and  they  rescinded  the  order 
of  16th  March,  and  ordered  and  declared  as  before,  substituting  the 
11th  of  May  then  next  for  the  14th  of  April,  and  prescribing  the  mode 
of  electing  and  constituting  the  boards. 

Twenty  guardians  were  afterwards  elected ;  and  the  Poor  Law  Com-  * 
missioners  issued  an  order,  directing  them  to  meet  on  the  2d  of  June, 
and  perform  certain  functions  specified  in  the  order.  On  the  2d  of 
June,  seventeen  of  the  body  did  meet,  and  were  attended  by  two  As- 
sistant Poor  Law  Commissioners :  but  the  persons  so  assembled  refused 
to  act  under  their  appointment,  on  the  ground  that  the  order  of  the 
Poor-Law  Commissioners  was  illegal.  It  appeared  that  the  -seventeen 
persons  were  also  directors  of  the  poor  under  the  local  act. 

On  the  9th  of  July,  1836,  the  Poor  Law  Commissioners  issued  another 
order,  directed  to  the  guardians  and  ex-officio  guardians  of  the  poor  of 
the  parish  of  St.  Pancras,  the  churchwardens  and  overseers  of  the  poor, 
and  other  officers  of  the  said  parish,  the  clerk  or  clerks  to  the  justices 
of  the  petty  sessions  held  for  the  division  or  divisions  within  which  the 
said  parish  was  situate,  and  all  whom  it  might  concern.  This  order 
recited  the  former  proceedings,  and  required  the  guardians  to  meet  on 
the  26th  of  July  then  next,  to  elect  a  chairman  and  vice-chairman,  and 
perform  certain  other  functions. 
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On  the  26th  of  July,  an  Assistant  Poor  Law  Commissioner  attended, 
and  found  several  of  the  persons,  so  elected  as  guardians,  present ;  but 
they  refused  to  Act  under  the  appointment  of  guardians,  and  stated  that 
they  were  a  meeting  of  directors. 

Upon  affidavit  of  service  of  the  orders,  Sir  John  Campbell^  Attorney- 
General,  obtained  a  rule  in  this  term,  calling  upon  the  guardians  elected 
under  stat.  4  &  5  W.  4,  c.  76,  and  the  ex-officio  guardians  entitled  to  act 
as  members  of  the  board  of  guardians  of  the  parish,  to  show  cause  why 
a  mandamus  should  not  issue,  commanding  them  to  obey  the  order  of 
the  9th  of  July. 

A  notice,  dated  10th  November,  1836,  was  served  on  the  Poor  Law 
Commissioners,  on  behalf  of  two  directors  and  overseers  of  St.  Pancras, 
giving  notice  that  an  application  would  be  made  on  the  21st  of  Novem- 
ber, or  so  soon  after  as  counsel  could  be  heard,  for  a  certiorari^  to  remove 
the  order  of  the  25th  of  April,  on  the  ground  of  its  invalidity ;  and  objec- 
tions to  the  order  were  stated  in  the  notice. 

In  Michaelmas  term  last,  November  23d,  (before  Lord  'Denman,  C.  J., 
Patteson,  Williams,  and  Coleridge,  Js.,)  Sir  F.  Pollock^  Adams, 
Serjt.,  Prendergast,  Austin^  and  Thomas j  appeared  on  behalf  of  differ- 
ent parties,  to  show  cause  against  the  rule  for  a  mandamus ;  and  Sir 
J,  Campbell^  Attorney-General,  Sir  W.  W.  Follett^  Wightman,  and 
Tomlinson,  appeared  in  support  of  the  rule  :  but  Sir  F.  Pollock  having 
stated  his  intention  to  move  for  the  certiorari,  it  was  agreed  that  the 
counsel  who  were  to  support  the  rule  for  a  mandamus  should  show  cause 
in  the  first  instance  (under  stat.  4  &  5  W.  4,  c.  76,  s.  106)  against  that 
rule,  and  that  the  counsel  on  the  other  side  should  be  heard  in  support 
of  it,  and  that  the  decision  of  the  Court  should  be  given  on  Sir  JP. 
Pollock's  motion. 

The  substance  of  the  arguments  will  be  found  in  the  judgments  after- 
wards delivered  by  the  Court.  Cur,  adv.  vuU. 

In  this  term  (Tuesday,  31st  January,  1837)  their  Lordships  delivered 
judgment  seriatim,  there  being  a  difference  of  opinion  upon  the  bench. 

Coleridge,  J.  This  was  a  case  in  which  the  Poor  Law  Commissioners 
for  England  and  Wales  showed  cause,  in  the  first  instance,  under  sect. 
106  of  stat.  4  &  5  W.  4,  c.  76,  against  a  rule  for  a  certiorari  to  remove, 
for  the  purpose  of  quashing,  an  order  issued  by  them  to  the  board  of 
'  directors  for  the  parish  of  St.  Pancras,  by  which  they  were  directed  to 
elect  twenty  guardians  of  the  poor  for  that  parish ;  and  the  question  for 
our  decision  is  the  validity  of  that  order,  under  the  circumstances,  few 
in  number,  which  I  am  about  to  state. 

At  the  time  of  issuing  the  order,  the  parish  was,  and,  ever  since  the 
passing  of  the  59  G.  3,  c.  xxxix.,  a  local  act,  had  been,  under  the  gov- 
ernment of  authorities  constituted  by  that  act,  with  various  powers,  and, 
among  others,  with  that  of  administering  the  relief  of  the  poor :  and  a 
board  of  directors,  forty  in  number,  were  intrusted  with  the  immediate 
management  of  that  relief.  It  is  contended,  on  the  part  of  the  vestry, 
that  this  local  act  prevents  the  commissioners  from  constituting  a  new 
board  of  guardians  of  the  poor.  On  the  part  of  the  commissioners,  it  is 
urged  that  that  circumstance  does  not  deprive  them  of  the  power  which 
they  derive  for  this  purpose  from  the  39th  section  of  the  act. 

It  is  enacted,  by  that  section,  ''  that  if  the  said  commissioners  shall, 
by  any  order  under  their  hands  and  seal,  direct  that  the  administration 
of  the  laws  for  the  relief  of  the  poor  of  any  single  parish  should  be 
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governed  and  administered  by  a  board  of  guardians,  then  such  board 
shall  be  elected  and  constituted,  and  authorized  and  entitled  to  act,  for 
such  single  parish,  in  like  manner  in  all  respects  as  is  hereinbefore 
enacted  and  provided  in  respect  to  a  board  of  guardians  for  united 
parishes ;  and  every  justice  of  the  peace  resident  therein,  and  acting 
for  the  county,"  &c.,  ^^  shall  be  and  may  act  as  an  ex-offido  member  of 
the  board/* 

The  whole  question  turns  upon  the  meaning  properly  to  be  given  to 
this  section.  It  will  be  observed  that  it  does  not,  in  direct  terms,  give 
the  power  of  constituting  a  board  of  guardians  in  single  parishes ;  but 
rather  seems  directed  to  the  election  and  attributes  of  such  a  board  if 
they  shall  exercise  the  power  of  creating  one.  But,  assuming,  as  I 
think  we  must,  and  which  has  not  been  contested  in  the  course  of  the 
argument,  *that  the  grant  of  such  a  power  to  the  commissioners  must  be 
implied  from  the  language  of  this  section,  I  do  not  see  how  it  can  be 
denied  that  the  words,  entirely  unrestrained  as  they  are,  are  large  enough 
to  extend  to  single  parishes,  under  whatever  circumstances  they  may  be, 
and  so  to  authorize  the  order  in  question  with  regard  to  St.  Pancras. 

It  is,  in  my  opinion,  so  important  for  the  Court,  in  construing  modern 
statutes,  to  act  upon  the  prmciple  of  giving  full  effect  to  their  language, 
and  of  declining  to  mould  that  language,  in  order  to  meet  either  an 
alleged  convenience,  or  an  alleged  equity,  upon  doubtful  evidence  of 
intention,  that  nothing  will  induce  me  to  withdraw  a  case  from  the  ope- 
ration of  a  section  which  is  within  its  words  but  clear  and  unambiguous 
evidence  that  so  to  do  is  to  fulfil  the  general  intent  of  the  statute,  and 
also  that  to  adhere  to  the  literal  interpretation  is  to  decide  inconsistently 
with  other  and  over-ruling  provisions  of  the  same  statute.  When  the 
evidence  amounts  to  this,  the  Court  may  properly  act  upon  it ;  for,  the 
object  of  all  rules  of  construction  being  to  ascertain  the  meaning  of  the 
language  used,  and  it  being  unreasonable  to  impute  to  the  legislature 
inconsistent  intents  upon  the  same  general  subject-matter,  what  it  has 
clearly  said  in  one  part  must  be  the  best  evidence  of  what  it  has  intended 
to  say  in  the  other:  and,  if  the  clear  language  be  in  accordance  with  the 
plain  policy  and  purview  of  the  whole  statute,  there  is  the  strongest 
reason  for  believing  that  the  interpretation  of  a  particular  part  incon- 
sistently with  that  is  a  wrong  interpretation.  The  Court  must  apply  in 
such  a  case  the  same  rules  which  it  would  use  in  construing  the  limita- 
tions of  a  deed :  it  must  look  to  the  whole  context,  and  endeavour  to 
give  effect  to  all  the  provisions,  enlarging  or  restraining,  if  need  be,  for 
that  purpose,  the  literal  interpretation  of  any  particular  part. 

Upon  an  attentive  consideration  of  the  several  clauses  of  this  statute, 
a  consideration  necessarily  the  more  attentive  because  one  of  my  learned 
brothers  has  formed  a  different  opinion,  it  seems  to  me  that  the  general 
words  of  the  section  in  question  must  receive  a  restrained  construction. 
It  will  be  necessary,  in  order  to  justify  this  opinion,  to  examine  the 
statute  more  in  detail  than  I  could  have  wished :  but,  before  I  do  so,  I 
think  it  right  to  premise  a  remark,  which  must  be  borne  in  mind  in 
order  to  give  to  the  evidence  resulting  from  this  examination  its  due 
weight.  The  remark  is  this :  that  we  are  dealing  with  a  statute  which 
has  reference,  not  so  much  to  the  common  law,  as  to  a  large  number 
of  previous  statutes ;  that  its  general  intent  is  in  accordance  with  them, 
except  where  it  marks  out  in  express  language  their  partial  repeal  or 
modification.    I  find  it  therefore  more  difficult  to  adopt  that  construction 
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irhich  supposes  an  intent  to  repeal  them,  as  to  other  important  but  un- 
specified provisions,  by  implication.  The  large  and  literal  interpretation 
of  this  clause  will  certainly  become  more  improbable  if  it  shall  appear  to 
be  at  variance,  not  only  with  the  clear  intent  and  meaning  of  other 
unambiguous  clauses  in  the  same  statute,  but  if  it  will  also  have  the 
eflFect  of  repealing  in  part  a  former  statute ;  one  of  a  class,  too,  mani- 
festly in  the  contemplation  of  the  legislature  when  this  act  was  framed, 
expressly  subjected  to  its  operation  in  some  particulars,  and  expressly 
saved  from  it  in  the  main.  In  the  case  of  Williams  v.  PritcKard,  4  T. 
R.  3,  Lord  Kenyon  uses  language  applicable  to  this  part  of  the  subject: 
'^  It  cannot  be  contended  that  a  subsequent  act  of  parliament  will  not 
control  the  provisions  of  a  prior  statute,  if  it  were  intended  to  have  that 
operation :  but  there  are  several  cases  in  the  books  to  show  that  where 
the  intention  of  the  legislature  was  apparent,  that  the  subsequent  act 
should  not  have  such  an  operation,  there,  even  though  the  words  of  such 
statute,  taken  strictly  and  grammatically,  would  repeal  a  former  act, 
the  courts  of  law,  judging  for  the  benefit  of  the  subject,  have  held,  that 
they  ought  not  to  receive  such  a  construction.*' 

The  first  section  to  which  it  is  important  to  look  in  this  examination 
is  the  fifteenth,  which  describes  generally  the  powers  and  duties  of  the 
commissioners.  By  this,  although  the  administration  of  relief  to  the 
poor  is  made  subject  to  their  direction  and  control,  yet  that  is  still  to  be 
according  to  the  existing  laws,  or  such  laws  as  shall  be  in  force  at  the 
time  being.  And  they  are  empowered  to  issue  orders  for  the  guidance 
and  tsontrol  of  all  guardians,  vestries,  and  parish  officers,  the  term  guar- 
dian, by  sect.  109,  (the  interpretation  clause,)  including  any  visitor, 
director,  or  other  officer  in  a  parish,  appointed  to  act  as  a  manager  of 
the  poor,  and  in  the  distribution  or  ordering  of  the  relief  to  the  poor 
under  any  local  act  of  parliament.  The  directors,  therefore,  of  St. 
Pancras  may  be  guided  and  controlled  under  this  section ;  but  the  man- 
agement of  the  poor  cannot  be  taken  from  them. 

The  twenty-first  section,  which  is  the  next  affecting  this  question,  is 
more  explicit  to  the  same  purpose ;  for  it  enacts  that,  except  where 
otherwise  provided  for  by  the  act,  all  the  powers  given  by  any  act  of 
parliament,  general  as  well  as  local,  "  in  any  way  relating  to  the  relief 
of  the  poor,  shall  in  future  be  exercised  by  the  persons  authorized  by 
law  to  exercise  the  same,  under  the  control,  and  subject  to  the  rules, 
brders,  and  regulations  of  the  said  commissioners ;''  and  they  and  the 
assistant  commissioners  shall  be  entitled  to  attend  at  every  parochial 
and  other  local  board  and  vestry,  and  take  part  in  the  discussions,  but 
not  to  vote. 

The  twenty-second  section  restrains  the  authorities,  under  any  local 
acts  relating  to  the  relief  of  the  poor,  from  making  henceforward  any 
new  rules,  orders,  or  regulations,  until  the  same  shall  have  been  sub- 
mitted to,  and  approved  and  confirmed  by,  the  commissioners. 

Thus  far  it  cannot  be  doubted  that  the  express  object  of  the  statute 
is  to  obtain  an  improvement  and  uniformity  in  the  management  of  the 
poor,  not  by  creating  any  new  machinery  in  the  parishes,  but  by  pre- 
serving that  which  existed,  whether  undi&r  general  or  local  acts,  and 
submitting  it  to  the  guidance  and  control  of  the  commissioners. 

By  the  twenty-sixth  section  the  commissioners  are  empowered  "  to 
declare  so  many  parishes  as  they  may  think  fit  to  be  united  for  the  ad- 
ministration of  the  laws  for  the  relief  of  the  poor ;"  and,  by  sect.  32, 
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from  time  to  time  to  dissolve,  add  to,  or  take  from,  any  union,  whether 
formed  before  or  after  the*  passing  of  the  act,  provided  that  '^  no  such 
dissolution  or  alteration,"  ^^  nor  any  addition,"  shall  be  made  unless  two- 
thirds  of  the  guardians  of  such  union  shall  concur  therein.  The  thirty- 
eighth  section  enacts  that,  wherever  a  union  shall  be  formed  by  order,  or 
with  the  concurrence  of  the  commissioners,  a  board  of  guardians  shall 
be  constituted  aod  chosen  for  such  union,  and  the  relief  of  the  poor  in 
such  union  shall  be  administered  by  such  board. 

These  sections  from  the  twenty-sixth  to  the  thirty-eighth  inclusive, 
with  the  intermediate  and  unnoticed  sections,  extend  the  powers  of  the 
commissioners  to  the  constitution,  dissolution,  and  alteration,  of  paro- 
chial unions,  and  to  the  establishment  of  boards  of  guardians :  but  it  is 
remarkable  that,  when  they  come  to  the  alteration  of  existing  unions, 
they  cannot  proceed  without  the  consent  of  two-thirds  of  the  guardians 
already  constituted. 

The  thirty-ninth  section,  on  which  the  question  turns,  follows ;  I  have 
already  stated  it :  it  appears  to  me  that  no  one  reading  it,  even  by  itself, 
would  suppose  it  intended  to  apply  to  any  single  parish,  in  which  the 
administration  of  the  poor  laws  was  already  in  the  han'ds  of  a  board  of 
guardians ;  the  obvious  intention  seems  to  be  merely  to  give  the  com- 
missioners the  power  to  introduce  the  same  system  of  government  by  a 
board  of  guardians  into  single  parishes  in  which  it  did  not  exist  before, 
as  they  were  directed  to  introduce  into  the  unions  which  they  should 
form,  or  concur  in  forming. 

The  argument  to  be  derived  from  this  is  not  without  strength  in  iftelf : 
it  is  founded  on  the  very  words  and  form  of  expression  used  in  the  sec- 
tion ;  but  it  receives  a  great  increase  of  force  when  it  is  found  to  har- 
monize so  exactly  both  with  the  constitutive  and  conservative  parts  of 
the  previous  sections  of  the  act.  It  agrees  with  the  former,  in  enabling 
the  boards  to  be  established  where  none  existed  before ;  with  the  latter, 
where  such  a  board  does  exist,  in  leaving  ''  the  persons  authorized  by 
law,"  in  the  language  of  the  twenty-first  section,  to  exercise  the  power 
of  their  local  act,  relating  to  the  relief  of  the  poor :  in  both  cases  still 
effectuating  the  main  object  of  the  act,  that  all  shall  be  under  the 
guidance  and  control  of  the  commissioners. 

A  few  sections,  fiowever,  still  remain  to  be  noticed,  which  serve  to 
throw  a  stronger  light  upon  the  true  meaning  of  this  section.  The  for- 
tieth enacts  and  describes  in  detail  a  new  mode  of  voting,  which  is  to  be 
observed  in  all  cases  of  the  election  of  guardians  under  this  act ;  and 
the  forty-first  enacts,  in  express  terms,  that  all  elections  of  guardians 
under  any  local  act  shall  hereafter,  so  far  as  the  commissioners  shall 
direct,  be  made  and  conducted  according  to  the  provisions  of  this  act. 
It  may  reasonably  be  asked,  why  introduce  this  express  power  to  regu- 
late the  elections  of  these  local  boards,  if  they  held  their  existence,  as 
boards  for  the  management  of  the  poor,  only  at  the  pleasure  of  the  com- 
missioners ?  But  to  this  clause  is  attached  a  proviso  still  more  import- 
ant to  the  argument :  by  this  the  commissioners  are  empowered  to  make 
such  alterations  in  the  number,  mode  of  appointment,  removal,  and 
period  of  service,  of  the  guardians,  or  any  of  them,  of  any  parish,  or 
existing  union,  as  to  them  shall  seem  expedient,  but  this  only  with  the 
consent  of  the  majority  of  the  owners  and  rate-payers.  Can  they  then 
make  such  alterations  as  above  specified  only  with  the  consent  of  the 
parish,  and  may  they  destroy  the  same  board  by  their  mere  order  ?     It 
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was  urged,  I  am  aware,  that  the  present  order  does  not  destroy  the  local 
board  in  St.  Pancras:  that* the  management* of  the  poor  was  but  one  of 
its  functions,  and  that  it  will  still  subsist  for  many  important  purposes. 
I  do  not  stop  to  notice  the  inconvenience  of  this  double  machinery :  but, 
in  truth,  is  the  fact  alleged  in  this  particular  case  any  answer  to  the 
general  Argument  ?  Those  who  contend  for  the  validity  of  this  order 
must  maintain  that  tlje  commissioners  would  equally  have  had  the  power 
to  issue  it,  if  the  local  board  had  existed  only  as  a  board  for  the  man- 
agement of  the  poor ;  and  then  they  must  have  contended  that  those 
?ould  destroy  at  pleasure,  who  could  only  alter  by  consent. 

I  have  carried  this  examination  far  enough  to  satisfy  my  own  mind 
tiiat  this  order  is  not  warranted  by  the  statute.  I  am  not  unaware  of 
the  forcible  remarks  to  which  the  general  words  of  the  thirty-ninth  sec- 
tion, and  perhaps  of  some  other  clauses,  may  give  rise  ;  and  I  have  come 
to  a  conclusion  which  goes  to  restrain  those  words  very  reluctantly. 
But  the  sum  of  the  argument,  to  which  I  have  been  obliged  to  yield,  is 
this :  the  clause  itself  appears,  on  the  reading  it  by  itself,  not  to  have 
been  intended  to  apply  to  the  cases  of  parishes  with  existing  boards ; 
then  I  find  that  to  construe  it  as  not  having  that  application  makes  it 
agree  with  a  prevailing  tendency  in  the  other  sections,  not  to  destroy 
existing  boards  or  repeal  local  acts,  but  to  make  them  subserve  to  the 
general  policy  of  the  act,  by  putting  them  under  the  guidance  of  the 
commissioners,  making  its  provisions,  in  certain  specified  matters,  over- 
ride those  of  the  existing  statutes,  but  in  general  adopting  and  har- 
jiionizing  with  them.  I  further  find  that  to  suppose  the  section  intended 
to  destroy  such  boards  is  to  make  it  at  variance  with  many  sections 
which  either  provide  for  or  directly  contemplate  their  continuance ;  and 
I  lastly  find  a  provision  with  respect  to  the  future  elections  and  possi- 
ble alterations,  by  consent,  in  the  number  and  period  of  service  of  the 
members,  which  seems  wholly  inconsistent  with  the  notion  that  the 
fature  existence  of  the  boards  was  entirely  at  the  discretion  of  the  com- 
missioners. 

If  the  thirty-ninth  section  had  contained  the  words,  *'  whether,  in 
such  parish,  there  be  or  not  any  existing  board  of  guardians,*'  or  any 
equivalent  words,  following  the  words,  "  any  single  parish,"  no  argu- 
ment could  have  arisen  ;  but  I  should  have  found  it  impossible  to  recqn- 
cile  all  the  clauses,  as  I  now  can.  No  such  words  are  there ;  and  I 
cannot  conceive  that  they  are  omitted  either  inadvertently  or  with  intent 
to  give  to  the  commissioners  covertly  a  power  over  a  large  number 
of  parishes,  and  those  the  most  populous  and  influential,  which,  if 
conferred  in  express  terms,  would  undoubtedly  have  occasioned  much 
question. 

Upon  the  whole,  I  am  of  opinion  that  this  order  must  be  quashed. 

WiLLLAMS,  J.  I  have  the  misfortigie  to  differ  from  the  rest  of  the 
Court ;  and  therefore  it  is  a  satisfaction  to  me  that  the  result  will  not  be 
affected  by  that  circumstance. 

The  question  before  the  Court  is,  whether  the  order  of  the  Poor  Law 
Commissioners  already  referred  to  can  be  sustained :  and  that  depends 
upon  the  proper  construction  of  the  thirty-eighth  and  thirty-ninth  sec- 
tions of  Stat.  4  &  5  W.  4,  c.  76,  (particularly  the  latter,)  considered,  I^ 
agree,  in  connection  with  the  other  parts  of  the  act.  The  general  ob- 
ject of  it  certainly  is  to  bring  the  administration  of  relief  to  the  poor 
throughout  the  country  under  the  order  and  disposition  of  the  commis- 
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sioners ;  and  very  large  and  extensive  powers  are,  nnquestionablj,  con- 
ferred upon  them  for  that  purpose.  The  first  fourteen  sections  of  the 
act  relate  to  the  appointment  of  commissioners  and  assistant  commis- 
sioners ;  and  in  the  fifteenth  section  the  power  alluded  to  is  thus  given, 
viz. : — "  The  administration  of  relief  to  the  poor,"  "  according  to  the  ex- 
isting laws,  or  such  laws  as  shall  be  in  force  at  the  time  being,'  shall  be 
subject  to  the  direction  and  control  of  the  said  commissioners,**  and  then 
are  enumerated  a  variety  of  particulars,  which  are  embraced  in  the  above 
description,  including  the  power  of  making  rules,  orders,  and  regulations 
for  the  guidance  and  control  of  all  guardians,  vestries,  and  parish  oflS- 
cers.  Now  this  section,  which  is  certainly  one  of  the  most  important 
ones  in  the  act,  seems  to  me  to  have  for  its  object  only  to  give  power  to 
the  commissioners  over  the  actual  managers  of  the  poor  in  each  parish 
and  district,  and  to  have  no  reference  to  any  particular  description  of 
managers,  or  to  the  mode  of  their  appointment.  And  accordingly  we 
see  in  the  explanatory  clause,  (sect.  109,)  that  the  word  "  guardian" 
means  throughout  the  act  any  visitor,  governor,  or  director,  in  short, 
any  person  intrusted  with  the  management  of  the  poor.  It  seems  to  me 
important  to  bear  in  mind  Jhis  precise  object  of  this  section,  because  the 
mode  of  election  is  made  the  subject  of  very  particular  and  minute  regu- 
lation in  the  fortieth  section,  and  the  right  of  voting  there  prescribed 
difiers,  so  far  as  I  am  aware,  from  any  before  in  use  in  this  country.  I 
allude  to  the  right  of  voting  conferred  upon  the  owners  of  property, 
which,  though  not  practised  here,  has,  it  is  said,  been  long  prevalent  in 
Scotland.  The  twenty-sixth  section  empowers  the  commissioners  to 
declare  so  many  parishes  as  they  may  think  fit,  ''  to  be  united  for  the 
administration  of  the  laws  for  the  relief  of  the  poor;"  and,  by  sections 
33  and  34,  powers  are  given  to  the  guardians  of  any  union,  with  the 
consent  of  the  commissioners,  to  make  such  union  one  parish  for  the 
purposes  of  settlement  and  of  rating.  And,  by  the  thirty-seventh,  cer- 
tain unions,  without  consent  of  the  commissioners,  are  prohibited.  Then 
come  the  thirty-eighth  and  thirty-ninth  sections,  upon  which  the  ques- 
tion mainly  turns.  Before  adverting  to  them,  however,  it  is  material  to 
notice  the  general  power  of  forming  unions,  under  the  twenty-sixth  sec- 
tion, because  the  unrestrained  nature  of  it  (as  I  understand  its  language) 
seems  to  me  to  throw  some  light  upon  the  thirty-ninth  section,  where 
the  power  of  the  commissioners  is  to  be  considered  in  the  case  of  a 
single  parish.  Now  the  twenty-sixth  section  runs  thus :  "  It  shall  be 
lawful  for  the  said  commissioners,  by  order,  under  their  hands  and  seal, 
to  declare  so  many  parishes  as  they  may  think  fit,  to  be  united  for  the 
administration  of  the  laws  for  the  relief  of  the  poor,  and  such  parishes 
shall  thereupon  be  deemed  a  union  for  such  purpose,"  &c.(a)  There  is  no 
exception,  no  restraint ;  and,  accordingly,  it  seems  to  me  that  the  most 
obvious  and  manifest  repugnancy,  in  other  parts  of  the  act  to  the  general 
meaning  of  this  clause  should  be  pointed  out  before  we  are  authorized 
to  read  it,  as  if,  after  the  word  "parishes,"  had  been  introduced,  "ex- 
cept such  as  are  govemed  by  a  local  act."  It  seems  to  me,  I  confess, 
to  include  all  of  any  description.  By  section  38  it  is  provided  that,  in 
all  cases  of  union,  (under  the  twenty-sixth  section,  the  generality  of 
>  which  I  have  noticed,)  by  the  order  or  with  the  concurrence  of  the 
commissioners,  a  board  of  guardians  of  the  poor  shall  be  constituted 
and  chosen,  and  the  government  of  the  workhouses  and  administration 
(a)  See  p.  47,  note  (a),  post. 


16]  6  Adolphus  &  Ellis.  35 

of  the  relief  of  the  poor  shall  be  under  the  control  of  such  guardians : 
and  the  said  guardians  ithall  be  elected  by  the  rate-payers  and  owners 
of  property.  Then  follow  the  regulations,  before  alluded  to,  as  to  the 
mode  of  voting,  with  limited  powers  to  the  commissioners,  as  to  the 
number  of  guardians,  which  number,  however,  they  cannot  reduce  below 
one  for  each  parish  of  the  union.  It  is  necessary  to  advert  thus  much  to  the 
provisions  of  the  thirty -eighth  section,  although  the  question  arises  imme- 
diately upon  the  thirty-ninth,  because  the  former  is,  in  the  most  essential 
part,  directly  incorporated  in  the  latter.  The  clause  is  in  the  following 
words  (His  Lordship  here  read  sect.  39 ;  see  p.  6,  ante) : — '*  Such  board 
shall  be  elected  and  constituted,  and  authorized  and  entitled  to  act,''  in  like 
manner  as  in  the  pi;eceding  section  is  provided.  The  effect  of  the  order 
in  question  is,  to  reduce  the  number  of  persons  from  forty,  the  present 
number  of  directors  under  a  local  act  governing  the  parish  of  St.  Pan- 
eras,  to  twenty,  and  to  introduce  the  new  mode  of  election  prescribed 
by  the  fortieth  section.  The  effect  is  not  necessarili/  to'  produce  any 
greater  change.  By  the  new  mode  of  election,  for  anything  that  ap- 
pears, the  twenty  to  be  chosen  may  be  out  of  the  present  forty  directors. 
The  change,  therefore,  would  be  only  in  the  number  of  persons  to  whom 
the  management  is  deputed.  Whether  those  persons  be  twenty  under 
the  newly  prescribed  form  of  election,  or  the  forty  directors  under  ,the 
local  act,  it  is,  I  think,  unquestionable  that  ^'  rules,  orders,  and  regula- 
tions," for  their  guidance  and  control,  may  be  equally  issued  by  the 
commissioners ;  and  it  is  probable,  to  say  no  more,  that  the  same  rules 
would  be  issued,  whichever  management  may  prevail.  I  notice  this 
in  passing,  for  the  purpose  of  showing  that  the  question  is,  probably, 
not  quite  of  so  much  importance  as  has  been  attributed  to  it.  The 
question  itself,  of  course,  remains  the  same;  and  it  is  as  I  at  first 
stated  it. 

The  language  of  the  thirty-ninth  section  is  certainly  very  large  and 
general.  There  is  no  restriction  expressed,  (as  I  have  already  observed 
is  the  case  with  respect  to  what  I  consider  the  corresponding  power  of 
forming  unions  under  the  twenty-sixth  section,)  although  it  is  obvious 
how  easily  and  briefly  such  restriction  might  have  been  introduced,  to 
prohibit  the  interference  of  the  commissioners  in  the  case  of  a  parish 
governed  by  a  local  act.  Where  the  words  "  single  parish"  are  intro- 
duced,' there  is  no  such  exception,  nor  any  proviso  to  produce  the  same 
effect,  fertile  as  the  act  is  of  provisoes,  some  of  them,  too,  as  was 
pointed  out  by  my  brother  PATTES0N,(a)  of  a  novel  and  extraordinary 
description.  In  estimating  the  effect  to  be  given  to  this  general 
language,  unrestrained,  as  has  been  observed,  it  is  impossible  to  overlook 
entirely  the  new  mode  of  election  introduced  by  this  act,  combined  with 
a  power  of  regulating  the  number  to  be  elected.  How  far  it  may  have 
been  the  policy  of  the  legislature,  by  this  provision,  to  extend  to  all 
parishes  (however  circumstanced)  the  benefit  of  this  plan,  and  what 
degree  of  importance  was  attached  to  it,  I  am  not  prepared  to  say. 
Certain,  however,  it  is,  that,  in  proportion  as  the  power  of  the  commis- 
sioners is  extended,  this  mode  of  election,  with  the  control  above  men- 
tioned, is  extended  likewise. 

The  forty-first  section  w^as  much  relied  upon  against  the  order.  (His 
Lordship  then  read  sect.  41 ;  see  p.  26,  post.)    From  this  it  appears  that 

(a)  This,  perhaps,  refers  to  nn  observation  of  Patteson,  J.,  during  the  argument,  upon 
ihe  proYiao,  ju  compared  with  the  enacting  part  of  sect.  41 
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the  commissioners  may,  in  the  case  of  guardians  of  a  parish,  or  union, 
(existing  at  the  time  of  its  passing,)  under  the  said  act  appointed,  by  the 
consent  of  such  majority  as  is  there  mentioned,  make  alterations  in  the 
duration  of  the  service  of  guardians,  and  also  ''  make  such  alterations  in 
the  number,  mode  of  appointment,  removal,  and  period  of  service  of  the 
guardians,  or  any  of  them,  of  any  parish,  or  of  any  union  now  existing 
or  to  be  formed  under  the  provisions  of  this  act,  as  to  the  said  commis- 
sioners, with  such  consent  as  aforesaid,  shall  seem  expedient.**  And 
the  argument  was,  that  it  is  strange,  and  seems  inconsistent,  that  the 
commissioners  should  have  power,  by  resorting  to  the  measures  which  they 
are  authorized  to  take  under  the  thirty-eighth  and  thirty-ninth  sections, 
at  their  own  discretion,  to  require  a  new  election  of  guardians,  under 
the  new  mode  ;  whereas,  by  the  section  under  consideration,  they  can- 
not make  even  alterations  without  the  consent  therein  specified.  It  is 
to  be  observed,  however,  that  the  first  branch  of  this  forty-first  section 
speaks  of  guardians  appointed  under  this  act,  and,  if  so,  it  includes 
those  appointed  under  the  thirty-eighth  section,  over  which  appointment, 
though  the  election  be  with  owners  of  property  and  rate-payers,  the  com- 
missioners have  a  power  as  to  the  number  and  qualification  of  the 
guardians.  I  cannot  therefore  see  that  it  is  necessarily  inconsistent,  or 
undertake  to  say  that  the  legislature  might  not  have  meant,  that  the 
commissioners,  having  once  exercised  their  authority  at  the  original 
election  as  to  the  number  of  guardians,  should  not  be  allowed  to  disturb 
it,  or  again  to  interfere,  without  the  consent  specified  in  this  forty-first 
section.  The  latter  branch  of  this  same  section  has  the  words  "  guar- 
dians" "  of  any  parish  or  of  any  union  now  existing,"  without  the  addi- 
tion of  the  words  "  appointed  under  this  act ;"  and,  as  they  are  omitted, 
and  as  the  power  of  the  commissioners  is  somewhat  dififerent  from  that 
conferred  upon  them  in  the  earlier  part  of  the  section,  I  presume  that 
these  latter  words  must  be  understood  to  mean  any  "  managers"  of  the 
poor  existing  at  the  time  of  the  passing  of  the  act ;  the  interpretation 
clause  (as  already  observed)  having  so  defined  the  meaning  of  the  word 
"guardian."  Still,  the  commissioners  need  not  interfere;  and,  if  they 
see  nothing  wrong  in  the  actual  jnanagement,  it  is,  perhaps,  diflBcult  to 
discover  any  good  reason  why  they  should.  Whether,  in  the  present 
instance  or  any  other,  it  be  wise  or  politic  to  do  so,  is  another  question 
with  which  we  have  no  concern.  I  am,  however,  by  no  means  satisfied 
that  the  meaning  of  the  legislature,  in  this  latter  branch  of  the  section 
now  under  consideration,  may  not  have  been  that,  if  the  commissioners 
so  far  testified  their  approbation  of  the  existing  authorities  and  manage- 
ment in  any  given  parish,  as  not  to  deem  it  necessary  either  to  throw  it 
into  a  union  under  the  twenty-sixth  section,  or  (if  the  phrase  may  be 
allowed)  to  make  it  an  indepeyideiit  union  under  the  thirty-ninth,  they 
should  not  be  allowed  to  make  any  alterations  at  all,  without  the  con- 
sent in  this  forty-first  section  specified.  If  the  latter  branch  of  the 
section  be  the  same  in  construction  as  the  first,  then  the  observations 
made  upon  the  former  branch  are  applicable  to  the  whole. 

The  fifty-fourth  section  was  also  brought  under  our  notice,  as  being 
opposed  to  the  validity  of  the  order.  It  seems  necessary,  in  order  to 
form  a  proper  estimate  of  the  bearing  of  this  section,  to  advert  to  the 
preceding,  the  fifty-third.  That  repeals  three  distinct  acts  of  parlia- 
ment; viz.,  36  G.  3,  c.  23,  55  G.  3,  c.  137,  ss.  3  &  4,  and  59  G.  3,  c. 
12,  ss.  2  &  5.     By  the  fii-st  of  these  acts,  the  overseers,  under  certain 
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circumstances,  were  allowed  to  give  relief  to  poor  .persons  at  tneir  own 
homes ;  and  by  all  three  a  similar  power  was  given,  under  more  or  fewer 
restrictions,  to  a  justice  or  j\istices  of  the  peace.  The  object,  of  course, 
was  to  take  away  all  these  powers ;  and,  that  being  effected,  the  fifty- 
fourth  section  enacts  that,  where  there  is  any  b6dy  intrusted  with  the 
management  of  the  poor,  whether  guardians,  select  vestry,  or  however 
composed,  the  ordering  of  relief  shall  be  vested  in  that  body  alone. 
There  is  a  saving  of  the  powers  conferred  upon  the  commissioners  by 
the  act:  but,  independently  of  this,  the  view  and  object  of  the  section 
seems  to  me  to  be  what  I  have  mentioned,  and  not  to  bear  upon  the  pre- 
cise question  of  the  power  of  the  commissioners  in  this  instance : 
whether  the  old  board  of  directors  in  the  parish  of  St.  Pancras  should 
remain,  or  whether  there  be  an  election  under  the  new  method  prescribed 
by  the  act,  this  power,  as  contrasted  with  those  of  the  overseers  and 
justices  of  the  peace  under  the  repealed  statutes  above  mentioned, 
would,  as  it  seems  to  me,  be  vested  equally  in  either. 

It  was  further  urged  in  argument,  that  the  order  cannot  be  sustained, 
because  it  directs  a  board  to  be  constituted  of  the  description  therein 
mentioned,  whereas  there  is  already  a  board  existing.  But,  taking  the 
whole  order  together,  it  seems  to  me  to  appear  suflSciently  that  the 
board  mentioned  in  the  order  is  a  board  to  be  appointed  under  the  new 
mode  of  election  prescribed  in  the  fortieth  section,  which  must  differ  in 
number  from  the  existing  one,  and  way  differ  also  as  to  the  persons  of 
whom  the  more  limited  number  is  composed,  according  as  twenty  of  the 
present  persons  may,  or  may  not  be  re-elected. 

For  these  reasons,  such  as  they  are,  and  without*  my  placing  any- 
thipg  like  implicit  confidence  in  them,  it  seems  to  me  that  the  express 
words  of  the  thirty-ninth  section,  enjoining  that,  where  an  order  of  the 
commissioners  shall  direct  "  that  the  administration  of  the  laws  for  the 
relief  of  the  poor  of  any  BingU  parish  should  be  governed  and  adminis- 
tered by  a  board  of  guardians,  then  such  board  shall  be  elected  and 
constituted,  and  authorized  and  entitled  to  act,  for  such  single  parish,  in 
like  manner"  as  in  the  thirty-eighth  section  is  provided,  are  not  so  far 
varied  or  contradicted  by  any  conflicting  enactment,  as  to  prevent 
their  having  the  effect  which,  taken  by  themselves,  they  import ;  and 
that  therefore  the  order  may  be  sustained. 

Patteson,  J.  This  is  an  application  for  a  writ  of  certiorari  to  remove 
an  order  of  the  Poor  Law  Commissioners  for  England  and  Wales  into 
this  Court,  under  the  105th  section  of  stat.  4  &  5  W.  4,  c.  76;  and 
cause  was  shown  in  the  first  instance,  the  106th  section  of  the  same  act 
empowering  the  Court  forthwith  to  hear  and  determine  the  same. 

The  order  bears  date  the  25th  of  April,  1836,  and  is  signed  by  the 
three  commissioners,  and  under  their  seal ;  and  by  it  they  order  and  de- 
clare that  the  laws  for  the  relief  of  the  poor  of  the  parish  of  St.  Pancras 
Bhall,  after  the  11th  day  of  May  next,  be  administered  by  a  board  of 
guardians  consisting  of  twenty  members,  and  that  such  board  of  guar- 
dians shall  be  elected  and  constituted  according  to  the  provisions  of  the 
Poor  Law  Amendment  Act,  and  in  manner  thereinafter  set  forth. 

The  laws  for  the  relief  of  the  poor  in  the  parish  of  St.  Pancras  were 
at  that  time  administered  by  a  board  of  directors  consisting  of  forty 
members,  under  a  local  act  affecting  that  parish  only.  The  order  is 
issued  under  the  thirty-ninth  section  of  stat.  4  &  5  W.  4,  c.  76,  which 
enacts,  (His  Lordship  here  read  the  section,  for  which  see  p.  6,  ante.) 
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The  language  of  this  section,  it  may  be  observed,  does  not  in  direct 
terms  give  the  commissioners  power  to  order  that  the  poor  laws  shall 
be  administered  by  a  board  of  guardians  in  a  single  parish,  but  enacts 
that,  if  they  shall  so  order,  the  board  shall  be  elected  in  the  same  man- 
ner as  an  union  board.  The  power,  however,  seems  to  be  necessarily 
implied. 

The  order  is  resisted  upon  the  ground  that  this  section  was  not  in- 
tended to  apply  to  a  single  parish  governed  by  a  local  act  and  having 
already  a  board  of  guardians,  or  directors,  (which  for  this  purpose  is  the 
same  thing,)  but  only  to  such  single  parishes  as  were  under  the  ordinary 
government  of  overseers,  and  as  the  commissioners  might  think  not  pro- 
per to  be  joined  with  other  parishes  in  an  union. 

The  Court  is  now  called  upon  to  construe  this  section,  and  is  urged  to 
decide,  from  the  generality  of  the  expressions  used  in  it,  that  it  applies 
to  all  parishes  without  any  limitation,  and  that  it  necessarily  gives  an 
implied  power  to  the  Poor  Law  Commissioners  to  repeal,  at  their  will 
and  pleasure,  all  local  acts  so  far  as  they  regard  the  administration  of 
the  poor  laws;  for  that  such  would  be  the  effect  of  the  construction 
prayed  for  is  undeniable. 

If  the  legislature  intended  to  give*  so  extensive  a  power  to  the  com- 
missioners, it  might  reasonably  have  been  expected  that  it  would  have 
done  so  in  express  terms ;  and  accordingly,  in  the  forty-first  section,  a 
power  of  altering  the  mode  of  election  under  local  acts  is  given  in 
express  terms.  Even  without  express  terms,  if  the  thirty-ninth  section 
would  be  inoperative  unless  such  construction  were  put  upon  it,  the 
Court  might  be  compelled  to  infer  that  such  a  power  was  implied.  If, 
however,  the  section  can  be  made  fully  effectual  by  a  more  limited  con- 
struction, there  can  be  no  conclusive  proof  that  the  more  extensive  power 
was  contemplated  by  the  legislature ;  and,  if  such  limited  construction 
should  appear  to  be  in  accordance  with  the  other  sections  of  the  act,  the 
Court  might  possibly,  if  it  were  to  decide  in  favour  of  the  power  claimed 
by  the  commissioners,  give  that  which  the  legislature  intentionally  with- 
held. 

One  of  the  main  objects  of  the  act  appears  to  be  to  provide  for  an  uni- 
form administration  of  the  poor  laws ;  and,  with  this  view,  the  fifteenth 
section  enacts  that  the  administration  of  the  poor  laws,  according  to  the 
existing  laws,  shall  be  subject  to  the  direction  and  control  of  the  com- 
missioners ;  and  a  general  power  is  given  to  them  to  make  rules  for  the 
guidance  and  control  of  all  guardians,  vestries,  and  parish  ofiScers,  in 
the  management  of  the  poor,  the  audit  of  accounts,  entering  into  con- 
tracts, and  carrying  the  act  into  execution ;  the  commissioners  pre- 
scribing the  method,  but  the  guardians  or  other  bodies  performing  the 
actual  duty. 

And  sect.  21  expressly  enacts  that,  except  where  otherwise  provided 
by  this  act,  all  powers  given  by  any  general  or  local  act,  relating  to  the 
relief  of  the  poor,  shall  be  exercised  by  the  persons  authorized  by  law 
to  exercise  the  same,  under  the  control  and  subject  to  the  rules  of  the 
commissioners. 

Now  these  sections  point  at  the  continuance  of  existing  guardians  and 

other  oflScers,  subject  to  the  control  of  the  commissioners;  while  no 

express  authority  is  given  to  them  to  dismiss  any  guardians,  or  to  repeal 

the  provisions  of  any  local  act,  either  by  these  or  any  other  sections  of 

he  act. 
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Sect.  26  empowers  them  to  unite  parishes.  (His  Lordship  here  read 
the  twenty-sixth  section ;  see  p.  47,  note  (a),  post.)  The  words  here  are 
as  general  as  can  well  be  conceived :  they  give  the  power  in  direct  terms, 
and  would  appear  to  apply  to  all  parishes  throughout  the  kingdom,  con- 
taining no  exception  of  parishes  already  united;  and  yet  it  must  be 
read  with  such  exception  and  limitation;  for,  by  sect.  32,  the  commis- 
sioners are  prohibited  from  dissolving  or  altering  existing  unions  with- 
out the  consent  of  two-thirds  of  the  guardians.  The  generality  of  the 
words  of  any  section  in  this  act  is  not  therefore  conclusive  as  to  the  real 
meaning  of  that  section. 

By  the  thirty-eighth  section,  a  board  of  guardians  must  be  constituted 
for  every  union  of  parishes  established  under  th^s  act ;  but  no  mention 
is  made  of  any  new  board  in  the  cases  of  existing  unions. 

Next  comes  the  thirty-ninth  section,  on  which  the  case  depends.  The 
immediate  object  of  the  section,  as  it  seems  to  me,  is  to  enable  the  com- 
missioners to  cause  the  poor  laws  to  be  administered  by  a  board  of  guar- 
dians in  a  single  parish,  without  driving  them  to  the  necessity  of  uniting 
that  parish  with  one  or  more  others  for  the  purpose  of  having  such  a 
board.  The  legislature  might  well  consider  that  some  parishes  are  so 
large  and  populous  that  the  commissioners  might  judge  it  expedient  that 
they  should  not  be  united  with  any  other,  and  yet  that  the  poor  laws 
ought  to  be  therein  administered  by  a  board  of  guardians.  It  is,  how- 
ever, contended  that,  under  this  section,  the  commissioners  have  power, 
where  a  board  of  guardians  under  a  local  act  already  exists  in  a  single 
parish,  to  supersede  the  board  so  far  as  regards  the  administration  of 
the  poor  laws,  and  to  order  a  new  board  to  be  elected  under  this  act. 
It  is  conceded  that  the  old  board  must  in  most  instances  remain,  having 
other  duties  besides  the  administration  of  the  poor  laws,  though  no  words 
are  pointed  out  leading  directly  to  any  such  conclusion.(a) 

The  fortieth  section  regulates  the  mode  and  scale  of  voting,  giving 
owners,  as  well  as  occupiers,  the  right  of  voting,  thereby  introducing  a 
new  class  of  voters  unheard  of  before,  and  also  regulating  the  number 
of  votes  which  each  person  shall  have  by  the  value  of  his  property ; 
which  scale  of  voting  appears  to  be  a  favourite  object  throughout  this 
act. 

The  forty-first  section  enacts,  "  that  all  elections  of  guardians,  visitors, 
and  other  officers,  for  the  execution  of  any  of  the  powers  or  purposes 
of  the  said  recited  act  made  and  passed  in  the  twenty-second  year  of 
the  reign  of  his  said  late  Majesty  King  George  III.,  intituled,.' An  Act 
for  the  better  Relief  and  Employment  of  the  Poor,*  or  of  any  local  act 
of  parliament  relating  to  poorhouses,  workhouses,  or  the  relief  of  the 
poor,  or  any  act  to  alter  or  amend  the  same  respectively,  shall  hereafter, 
so  far  as  the  said  commissioners  shall  direct,  be  made  and  conducted 
according  to  the  provisions  of  this  act :  Provided  always,  that  it  shall 
be  lawful  for  the  said  commissioners  if  they  shall  so  think  fit,  from  time 
to  time,  with  the  consent  of  the  majority  of  the  owners  of  property  and 
rate-payers  of  any  parish,  or  of  any  union  now  existing  or  to  be  formed 
under  the  provisions  of  this  act,  to  alter  the  period  for  which  the  guar- 
dians to  be  appointed  under  the  provisions  of  this  act  for  such  parish  or 
union,  or  any  of  them,  would  under  the  provisions  of  this  act  hold  office, 
for  such  other  period  or  periods  as  to  the  said  commissioners,  with  such 
consent  as  aforesaid,  shall  seem  expedient,  and  also  to  make  such  altera- 
(a)  See  Rex  ▼.  SL  Martin' t-in'the-FUlds,  8  B.  &  Ad.  907,  (23  £.  G.  L.  R.) 
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tions  in  the  number,  mode  of  appointment,  remoTal,  and  period  of  service 
of  the  gaardians/  or  any  of  them,  of  any  parish,  or  of  any  union  now 
existing  or  to  be  formed  under  the  provisions  of  this  act,  as  to  the  said 
commissioners,  with  such  consent  as  aforesaid,  shall  seem  expedient." 

This  section  is  not  very  intelligible ;  but  thb  mach  is  clear,  that  an 
existing  board  of  guardians  of  a  parish  under  a  local  act  may  be  con- 
tinued,'that  the  mode  of  their  election  may  be  altered  by  the  commis- 
sioners of  their  own  authority,  but  their  number,  mode  of  appointment, 
removal,  and  period  of  service,  cannot  be  altered  except  by  consent  of 
a  majority  of  owners  and  rate-payers ;  and  the  board  will  be  under  the 
control,  and  subject  to  the  rules,  of  the  commissioners. 

It  is  not  denied  that  the  commissioners  may  so  continue  an  existing 
board ;  but  it  is  said  that  they  are  not  obliged  to  do  so,  by  reason  of 
the  generality  of  the  words  of  the  thirty-ninth  section,  and  that  they 
have  the  option  either  to  continue  and  modify  the  existing  board  under 
the  forty-first  section,  or  to  abolislrit  altogether  under  the  thirty-ninth. 
No  such  option  is  given  to  them  as  to  existing  unianSy  notwithstanding 
the  general  words  of  the  twenty-sixth  section ;  nor  can  I  see  anything 
to  lead  me  to  the  conclusion  that  it  was  intended  by  the  legislature  to 
give  such  option  as  to  single  parishes,  except  the  general  words  of  the 
thirty-ninth  section. 

The  fifty-fourth  section,  again,  speaks  of  guardians  under  local  acta 
exercising  powers,  but  saves  the  power  of  the  commissioners. 

Upon  the  whole  of  this  act,  it  appears  to  me  that  the  legislature  in- 
tended to  make  use  of  all  existing  boards  of  guardians  or  directors,  (for 
their  appellation  makes  no  diflFerence,)  to  subject  them  to  the  control  of 
the  commissioners,  and  to  alter  the  mode  of  their  election  at  the  discre- 
tion of  the  commissioners ;  but  not  to  abolish  any  of  them,  nor  to  alter 
their  number,  without  the  consent  of  the  majority  of  the  owners  and 
rate-payers. 

It  further  intended  to  enable  the  commissioners  to  unite  parishes,  and 
constitute  boards  of  guardians  in  single  parishes  not  already  having 
boards.  But  I  cannot  anywhere  find  any  words  authorizing  the  aboli- 
tion of  a  board  of  guardians,  (except  in  the  case  of  a  dissolution  of  an 
existing  union  by  consent,)  nor  the  taking  away  from  an  existing  board 
of  guardians  any  power  they  possess  by  law,  or  any  part  of  their 
authority.  On  the  contrary,  I  see  a  manifest  intention  throughout  to 
preserve  existing  boards,  and  no  allusion  to  there  being  in  any  instance 
more  than  one  board  in  a  parish  or  union.  The  control  given  to  the 
commissioners  is  abundantly  sufficient  to  secure  uniformity  of  administra- 
tion by  existing  bodies,  regulated  in  their  election  by  the  provisions  of 
this  act. 

r  am  not  prevented  from  giving  effect  to  that  which  I  conceive  to  be 
the  intention  of  the  legislature,  by  the  generality  of  the  words  in  the 
thirty-ninth  section,  because  I  find  equally  general  words  in  another 
section,  the  twenty-sixth,  which  must  of  necessity  have  a  limited  con- 
struction. I  have  endeavoured,  by  a  close  examination  of  all  the  pro- 
visions of  this  act,  to  discqyer  what  the  legislature  really  meant  in  the 
thirty-ninth  section :  and  I  believe  that  my  interpretation  of  that  sec- 
tion is  according  to  their  real  meaning ;  but  I  feel  diffident  on  the  sub- 
ject, on  account  of  the  different  opinion  which  my  brother  Williams 
entertains.     If  I  am  wrong,  and  if  the  legislature  meant  to  give  this 
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large  power  to  the  commissioners,  it  is  very  easy  for  them  to  pass  an  act 
to  that  effect,  which  may  be  clear  and  unambiguous  in  its  terms. 

For  these  reasons,  I  am  of  opinion  that  the  thirty-ninth  section,  al- 
though general  in  its  terms,  does  not  apply  to  parishes  having  already  a 
board  of  guardians  or  directors  under  a  local  act ;  and  that  the  order 
of  the  commissioners  of  April,  1836,  is  illegal. 

Lord  Denman,  C.  J.  The  question  arises  upon  section  39,  which 
follows  a  provision  for  enabling  the  commissioners  to  direct  th^  rate- 
payers to  proceed  to  the  election  of  a  board  of  guardians,  according  to 
a  new  right  of  voting ;  a  provision  which'  applies  where  several  parishes 
have  been  united  with  consent  of  the  commissioners. 

The  thirty-ninth  section  extends  their  power  to  single  parishes.  "  If 
the  said  commissioners  shall,  by  any  order  under  their  hands  and  seal, 
direct  that  the  administration  of  the  laws  for  the  relief  of  the  poor  of 
any  single  parish  should  be  governed  and  administered  by  a  board  of 
guardians,  then  such  board  shall  be  elected  and  constituted''  for  such 
single  parish,  'Mn  like  manner''  as  the  previous  section  provides  for  an 
union. 

The  order  is  said  to  be  illegal,  because  a  board  of  guardians  already 
existed  in  the  parish  of  St.  Pancras,  at  the  time  it  was  issued.  The 
parish,  governed  by  a  vestry  appointed  under  a  local  act,  and  having 
adopted  the  provisions  of  the  general  vestry  act,  is  already  in  the  situa- 
tion in  which  the  order  seeks  to  place  it.  That  which  the  commissioners 
are  empowered  to  eflFect  by  their  order,  is  done  to  their  hands  by  two 
unrepealed  acts  of  parliament.  The  generality  of  the  enactment  is  said 
to  be  limited  by  its  object.  This  argument  is  indeed  charged  with  en- 
grafting upon  the  act  a  qualification  of  its  terms,  confining  them. to  siich 
single  parishes  as  are  not  governed  by  local  acts ;  but,  on  general  prin- 
ciples of  construction,  it  is  contended  that  an  act,  which  authorizes  me 
to  change  parishes  from  their  present  state  of  things  to  a  new,  cannot 
give  that  authority  in  respect  to  one  in  which  the  present  state  of 
things  is  that  described  as  the  new. 

On  the  other  hand,  in  addition  to  the  very  large  words  that  occur  in 
the  act,  it  is  urged  that  the  description  of  that  board  which  the  com- 
missioners have  power  by  the  thirty-eighth  clause  to  introduce  is  differ- 
ently constituted  from  the  local  board  now  acting  for  the  parish  of  St. 
Pancras ;  and,  from  the  juxtaposition  of  the  two  clauses,  an  intention  to 
confer  precisely  the  same  power  by  both  clauses  is  inferred.  In  this 
controversy,  I  am  bound  to  aim  at  the  just  construction  of  this  clause ; 
and,  upon  the  whole,  I  think  that  construction  is  unfavourable  to  the 
present  order. 

For  it  seems  to  me  that  a  restriction  of  the  power  to  create  boards  to 
such  parishes  as  have  none  is  the  natural,  if  not  the  necessary,  import 
of  the  words  employed.  Suppose,  for  example,  that  this  Court  were 
invested  with  the  same  power,  and  issued  a  mandamus  to  make  the  elec- 
tion. I  apprehend  that  it  would  be  a  good  return  to  say  that,  when  the 
writ  was  issued,  there  was  a  board  of  guardians  within  a  local  act.  And, 
however  strongly  I  may  surmise  the  existenqp  of  the  intention  ascribed 
to  the  legislature,  I  do  not  see  how  it  can  be  effected  without  introducing 
words  not  to  be  found  in  the  act.  For  it  would  then  be  necessary  to 
add  to  those  actually  employed,  simply,  "a  board  of  guardians,"  some 
expressions  equivalent  to  '*  constituted  in  the  manner  prescribed  by  the 
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thirty-eighth  section."     Taking  the  bare  words  ot  the  act,  the  purpose 
is  already  accomplished. 

The  clause,  however,  is  by  no  means  so  clear  and  decisive,  but  that  it 
might  probably  adjust  itself  to  a  general  object  of  the  act,  pervading  all 
its  provisions,  and  manifestly  present  to  the  mind  of  the  legislature  when 
the  particular  enactment  was  framed.  And  here  uniformity  in  the  ma- 
nagement of  the  poor  is  said  to  be  the  leading  object,  the  spirit  and 
principle  of  the  act,  to  which  the  letter  of  every  part  must  be  made  sub- 
servient. 

In  answer  to  this  observation,  I  say  that  large  powers  are  conferred, 
and  certain  means  provided,  to  accomplish  this  general  purpose.  The 
commissioners  have  a  right  to  issue  regulations  and  orders  for  the  ma- 
nagement of  every  parish,  to  interfere  in  all  particular  cases,  and  to  be 
present  at  the  meeting  of  every  governing  parochial  assembly ;  great 
securities  no  doubt  for  one  system  of  management.  They  are  empowered 
to  change  the  frame  and  constitution  of  the  managing  authorities  in  the 
unions  mentioned  in  sect.  38,  and  in  the  single  parishes  introduced  by  sect. 
39.  That  clause  may  receive  full  operation  in  much  more  than  half  the 
single  parishes  in  the  country,  though  such  as  have  local  boards  are  not 
included  in  it :  and  such  local  boards,  composed  of  persons  trusted  by 
the  parishioners  at  large,  and  improved  by  the  act(a)  which  passes  under 
the  name  of  Sir  John  Hobhouse,  may  have  been  deemed  so  fully  ade- 
quate to  all  the  purposes  of  the  act,  as  to  be  exempted  from  that  power 
of  alteration  by  the  commissioners  which  has  been  thought  necessary  in 
other  cases. 

We  find,  accordingly,  several  provisions  for  preserving  the  powers  and 
constitution  of  existing  bodies. 

The  forty-first  section  indeed  authorizes  a  complete  change  by  the 
commissioners  in  the  mode  of  appointing  and  removing  guardians  for 
the  execution  of  any  local  act,  and  in  their  number,  and  period  of  ser- 
vice :  but  this  change  cannot  be  wrought  by  the  commissioners  alone : 
it  cannot  be  without  consent  of  the  majority  of  the  owners  of  property 
and  rate-payers  of  the  parish.  Here  the  argument  against  the  present 
order  appears  to  me  very  strong :  for  I  cannot  discover  the  necessity 
for  this  enactment,  if  the  commissioners  possessed  the  power  already,  to 
be  exercised  by  the  simple  declaration  of  their  will. 

The  preservation  of  existing  authorities  by  section  54  weighs  less  with 
me,  because  it  is  declared  to  be  subject  to,  and  saving  and  excepting, 
the  powers  granted  to  the  commissioners,  and  leaves  untouched  the 
question  as  to  the  extent  of  their  powers.  Yet  I  think  a  local  board 
would  naturally  feel  extreme  surprise  at  receiving  such  an  order  as  that 
which  we  are  discussing,  when  they  had  been  told  by  section  54  that  the 
giving,  ordering,  and  directing  relief  to  the  poor  of  any  parish  possessing 
a  local  board  shall  appertain  and  belong  exclusively  to  the  guardians  of 
the  poor  and  select  vestry  under  their  own  peculiar  act.  There  is  a 
saving  of  the  commissioners'  powers :  but  that  saving  would  strike  any 
ordinary  person  as  applying  to  their  powers  of  regulation,  control, 
and  interference,  which  o^erwise  might  have  been  affected  by  the  ex- 
tensive words  here  employed.  If,  in  the  face  of  these  words,  it  was 
intended  to  place  the  constitution  of  the  board  entirely  at  the  disposal 
of  the  commissioners,  I  think  the  legislature  would  and  ought  to  have 
expressed  that  design  in  language  open  to  no  doubt  or  misconception, 
(a)  Stat.  1  &  2  W.  4,  c.  60. 
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Reference  was  made  in  the  argument  to  numerous  other  clauses,  many 
of  which  have  some  bearing  upon  this  question,  but  none  that  is  direct 
and  decisive.  They  have  been  observed  on  by  my  two  learned  brothers 
with  whose  opinion  I  agree,  and  do  not  require  a  more  detailed  investi- 
gation from  me. 

I  cannot  conclude  without  stating  that,  out  of  deference  to  my  learned 
brother  whose  views  do  not  coincide  with  ours,  and  from  feelings  of  sin- 
cere respect  to  the  commissioners,  my  brothers  Patteson  and  Coleridge 
and  myself  have  frequently  considered  the  points  involved  in  the  case  ; 
and  I  should  have  been  happy  if  the  result  of  my  opinion  had  been 
different.  But  I  am  bound  to  declare  it  is  as  it  is,  namely,  that  the  pre- 
sent order  cannot  be  sustained  in  law. 

Rule  absolute  for  a  certiorari. 


[The  three  following  cases,  which  were  decided  in  subsequent  terms, 
may  conveniently  be  inserted  here.] 

The  KING  against  The  Poou  Law  Commissioners  for  ENGLAND  and 

WALES.— p.  34. 

In  the  Matter  of  the  WHITECHAPEL  Union. 

Under  the  Poor  Law  Amendment  Act,  Btat.  4  &  5  W.  6,  c.  76,  a.  26,  the  Commissioners 
hate  power  to  form  an  union  of  parishes,  although  one  of  them  has  a  local  act  for  the 
government  of  the  poor,  under  which  therje  is  a  governing  body,  having  power  to  build 
workho)^ses,  maintain  and  employ  the  poor,  assess  rates  in  default  of  assessment  by  the 
overseers  and  inhabitants,  hold  property  for  the  purposes  of  the  act,  and  make  orders 
for  the  government  of  the  poor,  not  inconsistent  with  the  statute  law. 

By  order,  dated  January  21,  1837,  under  the  hands  and  seal  of  the 
Poor  Law  Commissioners,  it  was  ordered  and  declared  that  certain 
parishes,  townships,  and  places,  specified  in  the  margin  of  the  order, 
should,  on  the  16th  of  February  then  next,  be,  and  thenceforth  remain, 
united  for  the  administering  of  the  poor  laws,  by  the  name  of  the  White- 
chapel  Union ;  and  that  a  board  of  guardians  of  the  poor  of  the  said 
union  should  be  constituted  and  chosen  according  to  the  provisions  of 
the  Poor  Law  Amendment  Act,  in  manner  as  by  the  said  order  was 
mentioned.     In  Easter  term  last, 

Thomas^  on  behalf  of  two  of  the  trustees  for  maintaining  and  employ- 
ing the  poor  of  the  Old  Artillery  Ground,  in  the  liberty  of  his  Majesty's 
Tower  of  London,  being  one  of  the  places  specified  in  the  margin  of  the 
said  order,  obtained  a  rule  calling  upon  the  commissioners  to  show  cause 
why  a  certiorari  should  not  issue  to  remove  the  order. 

The  aflSdavit  in  support  of  the  rule  stated  that,  since  1774,  the  Old 
Artillery  Ground  had  been,  and  still  was,  governed  by  trustees  ap- 
pointed under  the  provisions  of  an  act  of  parliament,  14  G.  3,  c.  80, 
entitled,  "  An  act  for  providing  a  workhouse,  and  for  better  governing, 
regulating,  and  maintaining  the  poor,  within  the  Old  Artillery  Ground, 
in  the  liberty  of  the  Tower  of  London ;  and  for  paving,  cleansing,  &c." 
The  act  directs  (a)  that  twenty-one  persons  'named,  and  the  overseers 
for  the  time  being,  shall  be  trustees  for  putting  the  act  into  execution, 
"  for  providing  a  workhouse,  and  employing  and  maintaining  the  poor 
of  the  said  Old  Artillery  Ground,  or  any  matter  or  thing  concerning 

(a)  Sect.  1. 
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the  same."  In  case  of  death,  &c.,  the  survivors  are  to  appoint  an  in- 
haWtant  as  8ucce8sor.(a)  The  trustees  may  erect  (6)  or  hire(c)  a  work- 
house ;  the  overseers  and  inhabitants,(d)  and,  in  their  default,  the  trus- 
tj3es,(tf)  may  make  poor  rates,  which  the  overseers  are  to  collect  (g)  and 
pay  to  a  treasurer  (A)  appointed  by  the  trustees,(t)  and  removable  by 
them ;  (k)  and  "  the  said  trustees,  or  any  seven  or  more  of  them,  shall 
and  may,  from  time  to  time,  make  such  rules,  orders,  and  regulations, 
for  the  better  disposition  of  the  moneys  raised  for  the  purposes  afore- 
said, and  for  the  better  governing,  maintaining,  employing,  and  regula- 
ting the  poor  of  the  said  Old  Artillery.  Ground,  as  to  them  shall  appear 
necessary  or  expedient ;  so  as  such  rules,  orders,  and  regulations,  be 
not  repugnant  to  the  statute  laws  of  this  realm.*'  (l)  The  moneys 
raised  and  collected,  and  all  fixtures,  furniture,  or  other  things,  bought 
or  provided  for  the  use  of  the  poor,  are  vested  in  the  trustees.(m)  And 
it  18  enacted,(n)  "  That  the  several  laws  relating  to  the  office  of  over- 
seers of  the  poor,  and  their  appointment  and  confirmation,  and  for  the 
relief  and  providing  for  the  poor,  shall  still  continue  in  force  within  the 
said  Old  Artillery  Ground,  except  where  the  same  are  altered  or  ex- 
plained by  this  present  act ;  anything  herein  contained  to  the  contrary 
notwithstanding.** 

Similar  rules  had  been  obtained  to  bring  up  the  several  orders  esta- 
blishing the  Hampstead,  Woolwich,  Poplar,  and  London  Unions ;  but, 
by  consent,  the  discussion,  as  to  the  power  of  the  commissioners  to  form 
unions  in  cases  where  the  poor  of  some  of  the  constituent  parishes  are 
governed  by  guardians,  directors,  or  trustees,  constituted  and  appointed 
under  the  provisions  of  local  acts,  was  brought  on  in  the  case  of  the 
Whitochapel  Union,  as  involving  that  question  simply,  and  independ- 
ently of  any  objections  peculiar  to  the  individual  orders. 

The  case  was  argued  in  Trinity  term,  1847.(o)  Upon  the  suggestion 
of  the  Court,  it  was  agreed  that  the  counsel  for  the  commissioners 
should  first  show  cause ;  and  that  the  counsel  supporting  the  several 
rules  should  be  heard  upon  the  general  question ;  after  which  one  of  the 
counsel  for  the  commissioners  should  be  heard,  and  then  one  of  the 
counsel  in  support  of  the  rules. 

Sir  John  Vampbellj  Attorney-General,  Sir  W.  W.  Follett,  Wightman^ 
and  TomlinBon^  against  the  rules.  This  question  is  very  different  from 
that  decided  in  the  St.  Pancra9  Casey  ante,  p.  1.  There  the  question 
was,  whether  the  commissioners  could  create  a  new  board  in  a  single 
parish  which  was  governed  by  a  local  act :  here  the  question  is,  whether 
they  may  form  an  union  of  parishes,  where  one  or  more  of  such  parishes 
is  governed  by  a  local  act.  That  was  a  question  under  sect.  39  of  the 
Poor  Law  Amendment  Act,  stat.  4  &  5  W.  4,  c.  76.  Sect.  41  was  there 
relied  upon  as  showing  that  sect.  39  did  not  apply  to  cases  where  there 
was  a  local  board.  Admitting  that  decision  to  be  correct,  still  there 
are  but  three  descriptions  of  parishes ;  those  forming  parts  of  unions 
under  stat.  22  G.  8,  c.  83,  or  local  acts ;  single  parishes  having  a  board 
of  guardians  under  stat.  22  G.  3,  c.  83,  or  local  acts ;  and  parishes 
under  the  general  law.     There  is  nothing,  in  the  former  decision,  to 

(a)  Sect.  1.  (6)  Sect.  8.  (c)  Sect  4.  (d)  Sect.  7. 

{e)  Sect.  8.  (g)  Sect.  9.  (A)  Sect.  10.  («)  Sect  5. 

(*)  Sect.  6.  (/)  Sect.  11.  (m)  Sect.  15.  (n)  Sect.  18. 

(o)  Tuesday,  May  2Sd.     Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Wil- 
ms, Jit. 
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show  that,  as  far  as  regards  the  power  of  forming  unions,  the  second 
class  is  distinguished  from  the  third ;  though  there  may  be  such  a  dis- 
tinction as  to  the  method  of  electing  guardians,  when  no  union  is 
formed,  and  therefore  (as  may  be  contended)  no  new  board  made  neces- 
sary. This  is  a  question  under  sect.  26.(a)  To  explain  the  mutual 
operation  of  the  several  sections,  it  ought  to  be  observed  that*  they  divide 
themselves  into  distinct  classes,  each  with  a  particular  object ;  and  the 
only  safe  interpretation  derived  from  comparison  of  different  sections  is 
when  the  comparison  is  between  sections  belonging  to  the  same  class. 
The  first  class  consists  of  the  first  fourteen  sections,  which  provide  a 
central  board  of  control.  The  second  class  comprehends  from  sect.  15 
to  sect.  25,  inclusively :  these  provide  for  the  control  to  be  exercised  by 
the  central  board  over  subordinate  bodies,  subjecting  all  the  existing 
machinery  for  the  employment  and  relief  of  the  poor  to  the  immediate 
control  of  the  commissioners,  to  enable  them  thereby  to  introduce  the 
improved  administration  of  relief,  before  the  new  functionaries  to  be 
constituted  (and  whose  authority  is  given  by  subsequent  enactments) 
should  be  called  into  existence,  and  likewise  when  it  should  not  be 
deemed  expedient  to  exercise  the  power  of  constituting  such  functiona- 
ries. The  third  class  comprehends  from  sect.  26  to  sect.  40,  inclusively : 
these  provide  for  the  formation  of  large  districts,  their  government  and 
management,  and  the  administration  of  relief  in  such  districts.  The 
fourth  class,  comprehending  the  remainder  of  the  act,  contains  provi- 
sions for  carrying  into  effect  the  other  general  objects  of  the  act,  and 
various  alterations  and  amendments  in  the  poor  law  in  detail  as  to  relief, 
contracts,  subordinate  officers,  checking  accounts,  settlements,  &c.  Now 
sect.  26,  which  is  the  first  of  the  class  of  sections  providing  for  the 
formation  of  districts,  is  perfectly  general  in  its  terms.  Then,  in  order 
to  restrain  this  generality,  another  section  in  the  same  class,  sect.  32, 
provides  that  no  existing  union  shall  be  dissolved,  altered,  or  added  to, 
without  the  consent  of  two-thirds  of  the  guardians  of  such  union.  This 
was  equitable ;  because,  after  unions  are  once  formed,  right  may  have 
arisen  (as  from  the  building  of  a  workhouse  at  the  joint  expense)  which 
might  be  interfered  with  by  alterations ;  and  the  creation  of  an  union 
implies  that  consideration  and  judgment  have  been  exercised  about  its 
formation,  leading  to  a  presumption  in  its  favour.  But  the  provision 
shows  distinctly  that,  had  sect.  32  not  been  added,  the  commissioners 
would  have  had,  under  sect.  26,  a  power  altogether  unrestrained,  ena- 
bling them  to  dissolve,  diminish,  or  increase  existing  unions  (whether 
made  before  or  since  the  act,  for  sect.  32  at  the  commencement  refers 
to  both  kinds)  without  consent.  Then,  in  the  same  class,  sect.  37  refers 
to  unions  under  stat.  22  G.  3,  c.  83,  s.  4,  and  prohibits  the  formation  of 
such  unions  for  the  future,  without  the  consent  of  the  commissioners. 
The  former  statute  is  therefore  not  repealed ;  but  power  to  this  extent 
is  given  to  the  commissioners,  in  order  to  avoid  the  consequences  of  the 
two  authorities  clashing.  No  inference  in  favour  of  any  limitation  of 
the  power  of  the  commissioners  can  be  drawn  from  this.  Indeed,  the 
fact  that  unions,  by  consent  of  the  parishioners,  may  still  be  formed 
under  stat.  22  6.  3,  c.  83,  s.  4,  as  well  as  unions  without  such  consent 
under  sect.  26  of  the  present  act,  shows  conclusively  that  the  power  of 
the  commissioners  under  sect.  26  is  not  limited  to  cases  where  stat.  22 
G.  3,  c.  83,  applies :  though  no  authority  can  be  cited  to  show  that  even 
(a)  See  p.  47,  note  {a),  post 
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the  act  last  mentioned  is  not  applicable  where  there  is  a  local  act.  Then, 
in  Jhe  same  class,  full  provision  having  been  made  for  the  formation  of 
the  districts,  sect.  38  provides  for  the  formation  of  boards  of  guardians 
for  their  government.  Sects.  15  and  21,  which  belong  to  the  second 
class,  have  been  supposed  to  limit  sect.  26.  But  their  object  is  of  a 
different  kind :  they  relate  merely  to  the  power  of  control  and  manage- 
ment, in  the  actual  government  of  the  poor,  given  to  the  central  board 
over  existing  local  bodies.  But  they  do  not  perpetuate  such  bodies ;  if 
they  did,  sects.  15  and  21  would  operate,  not  to  qualify  sect.  26,  but  to 
nullify  the  third  class  of  sections  altogether.  Sect.  21  applies  to  every 
species  of  local  government ;  and  would  perpetuate  the  power  of  church- 
wardens and  overseers,  as  much  as  authorities  constituted  by  local  acts. 
But  its  intent  is  merely  to  subject  the  local  bodies,  unless  or  till  their 
power  is  taken  away  by  anything  done  under  the  other  clauses  of  the 
act,  to  the  control  of  the  central  body.  Again,  no  sections  after  the 
fortieth  can  have  any  effect  in  limiting  the  power  of  th«  commissioners 
to  create  unions :  that  power  has  been  previously  given  and  defined  ;  and 
the  last  class  of  sections  relates  merely  to  matters  of  detail  and  manage- 
ment. Thus,  sect.  41  subjects  elections  of  guardians,  &c.,  under  stat. 
22  G.  8,  c.  83,  and  all  local  acts,  to  the  provisions  of  the  act,  so  far  as 
the  commissioners  shall  direct :  and  certain  alterations  may  be  made, 
with  the  consent  of  the  rate-payers,  (a  restriction  applying  only  to  such 
alterations,)  by  the  commissioners,  in  the  mode  of  appointment,  removal, 
and  period  of  service  of  the  guardians :  but  this  has  nothing  to  do  with 
the  power  of  forming  unions.  Again,  sect.  54  relates  merely  to  tlfe  way 
in  which  relief  is  to  be  administered.  It  is  to  be  construed  with  sect. 
63.  The  two  together  take  away  the  power  of  the  magistrates  to  order 
relief,  and  give  it  to  the  local  guardians,  or  other  governing  body,  as  the 
case  may  be,  whether  under  the  act  or  not.  And  even  here  the  power 
of  the  commissioners  is  expressly  secured.  But  in  what  cases  the 
guardians,  Ac,  previously  existing  are  liable  to  be  displaced  by  the 
formation  of  unions  by  the  commissioners,  is  a  matter  altogether  foreign 
to  the  object  of  these  sections.  The  general  intention  was  to  give  the 
commissioners  the  power  of  forming  districts :  there  can  be  no  reason 
to  restrain  them  from  interfering  with  guardians  under  local  acts,  more 
than  where  the  management  is  in  overseers  under  stat.  43  Eliz.  c.  2. 
By  sect.  109,  the  word  "guardian**  is  interpreted  to  *' include  any  visi- 
tor, governor,  director,  manager,  acting  guardian,  vestryman,  or  other 
officer  in  a  parish  or  union^  appointed  or  entitled  to  act  as  a  manager 
of  the  poor,  and  in  the  distribution  or  ordering  of  the  relief  to  the  poor 
from  the  poor  rate,  under  any  general  or  local  act  of  parliament.*' 
"Parish**  and  "union**  are  interpreted  with  the  like  generality  in  the 
same  section.  No  distinction  is  made  between  the  different  classes :  and 
the  effect  of  such  a  distinction  would  be  to  defeat  almost  totally  one 

!)rincipal  object  of  the  act ;  since,  in  every  case  where  a  single  parish 
laving  a  local  act  wafl  situate  in  a  district  which  it  was  desirable  to 
unite,  the  union  would  become  impossible.  The  number  of  local  acts 
for  places  in  England  is  so  great,(a)  that,  upon  this  construction,  scarcely 
a  single  union  could  be  formed.  And,  if  it  be  admitted  that  the  local 
board  must  still  continue  where  there  is  a  local  act,  still  that  is  consist- 
ent with  the  parish  forming  part  of  an  union  with  a  general  board ; 
since  such  a  general  board  no  more  necessarily  supersedes  the  local 
(a)  It  was  stated  in  argument,  on  each  side,  to  be  above  2000. 
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board,  than  it  supersedes  the  local  overseers.  And  sect.  26  does  not 
blend  the  parishes  together  for  all  purposes,  but  leaves  them  distinct*for 
the  purpose  of  providing  for  the  expenses  brought  upon  the  union  by 
their  poor.  This  furnishes  another  answer  to  the  argument  drawn  from 
sect.  54. 

Sir  F.  PoUocky  Cresawell^  Bodkin,  and  Thomas,  contra.  The  legislature 
no  more  intended,  by  sect.  26,  to  give  the  power  of  forming  parishes 
which  had  local  acts  into  an  union,  than  they  intended,  by  sect.  39,  to 
give  the  power  of  creating  new  boards  in  single  parishes  governed  by 
such  acts.  This  last  power  does  not  exist,  as  has  been  decided  by  Ihe 
late  case :  and  that  decision  might  be  evaded  in  every  instance,  by  the 
construction  contended  for  on  the  other  side ;  for  it  would  be  always 
easy  to  join  a  parish  having  such  an  act  with  another  district,  how- 
ever small.  The  general  ground  upon  which  the  late  case  was  decided, 
that  the  legislature  had  not  expressly  repealed  the  local  acts,  and  could 
not  be  taken  to  do  so  by  implication,  applies  here.  The  principle  stated 
by  Lord  Kenyon,  in  Williams  v.  Pritchard,  4  T.  R.  3,  and  adopted  in 
the  late  case  by  Coleridge,  J.,(a)  applies  here.  In  the  Municipal  Cor- 
poration Act,  Stat.  5  &  6  W.  4,  c.  76,  s.  1,  such  a  diflSculty  is  anticipated 
by  an  express  provision  repealing  all  statutes,  &c.,  inconsistent  with  the 
provisions  of  the  act.  It  is  argued  that,  as  the  local  boards  will  still 
exist  for  certain  purposes,  the  local  acts  would  not  be  repealed  by  the 
construction  suggested  on  the  other  side :  but,  if  so,  the  effect  of  the 
act  ha»  been  to  introduce  conflicting  authorities.  It  is  said,  that  the 
general  intent  of  the  Poor  Law  Amendment  Act  was  to  form  new  divi- 
sions for  ordering  the  maintenance  of  the  poor :  those  divisions,  how- 
ever, are  only  one  of  several  means  employed :  but  one  general  principle, 
that  of  respecting  all  existing  authorities,  pervades  the  whole  act ;  and, 
as  was  remarked  by  Coleridge,  J.,(&)  the  general  intent  is  in  accord- 
ance with  previous  statutes.  And  it  may  be  perceived  that,  though 
uniformity  is  aimed  at  in  all  the  provisions  respecting  the  management 
of  the  poor,  the  organization,  from  among  the  rate-payers,  of  the  govern- 
ing authorities  is  by  no  means  constructed  on  a  uniform  principle,  but 
rather  upon  that  of  producing  as  little  change  as  possible.  Sects.  15, 
21,  and  54,  are  instances  of  the  scrupulous  regard  paid  to  existing 
authorities.  It  is  argued  that  sect.  21  simply  directs  that  the  existing 
authorities  shall  exercise  their  powers  till  the  powers  are  taken  away : 
but  no  provision  would  have  been  necessary  at  all  for  securing  this 
object.  Sect.  54  is  expressly  pointed  to  guardians  and  select  vestries, 
but  not  to  general  visitors  or  overseers.  It  is  said  that,  if  these  sections 
be  held  to  restrain  the  power  of  the  commissioners  in  cases  where  there 
are  local  acts,  they  will  restrain  them  in  every  case,  on  account  of  the 
generality  of  the  language :  and  the  expressions  in  sect.  21,  ^^  all  the 
powers  and  authorities  given  by  every  other  act  of  parliament,  general 
as  well  as  local  ;'*  and  in  sect.  109,  "  general  or  local  act  of  parliament,*' 
are  insisted  upon.  But  such  a  result  would  not  follow.  By  "  general" 
acts,  here,  are  meant  acts  which,  though  having  in  view  only  the  regu- 
lation of  a  particular  parish,  &c.,  yet  are  public  acts,((?)  and  it  is  to 
these  acts  that  the  expressions  refer,  not  to  such  acts  as  stat.  43  Eliz. 
c.  2.     The  decision  already  pronounced  on  sect.  39,  as  explained  by 

(a)  Ante,  pp.  8,  9.  (b)  Ante,  p.  18. 

(c)  The  statute  in  this  case,  respecting  the  Old  Artillery  Ground,  14  G.  S,  c.  80,  is 
general. 
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sect.  41,  is  conclusive  on  this  point ;  for,  when  the  Court  decided  that, 
in  parishes  where  there  was  already  a  board  of  guardians,  the  commis- 
sioners had  no  power  to  create  a  new  board,  they  certainly  did  not  mean 
to  say  that  the  commissioners  were  equally  restrained  in  parishes  where 
there  were  only  overseers.  Stat.  22  G.  3,  c.  83,  is  general ;  but,  when 
adopted,  it  may  be  consi(iered  local  for  the  particular  districts.  The 
former  decision  having  shown  that  the  language  of  each  section  is  to  be 
interpreted  so  as  to  fall  in  with  the  general  policy  to  be  discovered  in 
the  other  sections,  and  it  being  clear  that  the  general  policy  is  to  respect 
existing  governing  bodies,  sect.  26  must  be  interpreted  consistently  with 
this  view.  Its  language  is  general ;  but  it  appears  to  give  the  commis- 
sioners power  to  do  what  before  could  be  done  only  with  the  consent  of 
the  parishioners,  to  declare  parishes  to  be  united ;  "  and  such  parishes 
shall  be  thereupon  deemed  a  union.**  Here,  '*  a  union"  is  treated  as  a 
species  of  organization  already  existing,  and  reference  must,  of  course, 
be  had  to  such  unions  as  e}^isted  before.  The  intention  is  therefore 
that,  in  all  cases  where  unions  would  previously  have  been  legal  at  all, 
they  may  now  be  formed  ,.by  the  commissioners.  Now,  under  stat.  22 
G.  3,  c.  83,  there  could  be  no  union  where  there  was  a  local  act ;  for 
the  guardians  under  that  act,  by  sects.  7  and  8,  supersede  in  a  great 
measure  the  churchwardens  and  overseers ;  but,  as  there  is  no  express 
repeal  of  local  acts,  they  do  not  supersede  guardians,  &c.,  under  such 
acts :  and,  therefore,  the  machinery  of  stat.  22  G.  3,  c.  83,  is  inappli- 
cable to  parishes  governed  under  local  acts.  The  commissioners,  there- 
fore, could  not  unite  parishes  of  which  one  had  a  local  act,  because,  in 
the  case  of  such  a  parish,  the  "  union"  spoken  of  in  sect!  26  was,  by 
the  law  already  existing,  impracticable.  Thus,  if  new  commissioners 
were  created  to  execute  the  bankrupt  laws,  they  would  not  have  power 
to  interpret  the  laws  in  a  new  sense. 

Sir  J.  Campbell^  Attorney-General,  against  the  rules.  The  language 
of  sect.  26  being  express  and  general,  the  burthen  of  argument  lies 
upon  the  party  seeking  to  qualify  it  by  implication.  If  a  statute  directed 
that,  in  a  particular  place,  there  should  be  ten  overseers,  that,  strictly 
speaking,  would  be  a  local  board :  but  it  cannot  be  contended  that  the 
commissioners  could  not  unite  such  a  parish  to  others :  the  proposition, 
that,  under  stat.  22  G.  3,  c.  83,  a  parish  having  a  local  act  could  not 
unite  with  others,  has  not  been  established.  It  is  possible  that  a 
local  act  may,  in  a  particular  case,  contain  clauses  rendering  such  a 
union  impracticable :  but,  as  a  general  proposition,  the  impracticability 
cannot  be  maintained.  Why  could  not  a  parish,  which  by  a  local  act 
had  twenty  churchwardens  and  twenty  overseers,  unite  itself  to  others 
under  that  act?  But,  further,  if  the  proposition  were  admitted,  the 
inference  contended  for  would  not  follow.  The  unions  spoken  of  in 
sect.  26  of  the  Poor  Law  Amendment  Act  are  of  a  different  kind,  and 
so  treated  in  the  act,  from  those  under  stat.  22  G.  3,  c.  83,  which  are 
corporations.  It  has  been  already  shown  that  the  local  acts  are  not 
repealed,  since  the  local  boards  remain.  [Patteson,  J.  My  difficulty 
is  this :  what  are  the  guardians,  under  a  local  act  appointing  guardians 
and  retaining  churchwardens  and  overseers,  to  do  if  the  parish  is  united 
to  another  ?]  That  will,  of  course,  depend  on  the  powers  given  by  the 
local  act :  the  powers  destroyed  by  the  union  will  not  be  many.  All 
powers  relating  to  the  financial  matters  of  the  parish,  assessing  and 
levying  rates,  &c.,  will  remain.     [Patteson,  J.     Some  local  acts  require 
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tlie  consent  of  rate-payers,  or  particular  parties,  to  regulations  for  the 
ordering  of  the  poor.}  No  doubt  such  acts  are  repealed,  pro  tanto,  by 
the  Poor  Law  Amendment  Act :  but  this  only  shows  that  the  legislature, 
in  some  sense  at  least,  did  intend  such  a  repeal :  for  the  commissioners, 
without  any  union,  may  unquestionably  make  such  orders  of  their  own 
authority. 

Sir  F.  Pollock^  contra.  The  re^l  question  is,  whether  the  commis- 
sioners are  to  control  or  to  legislate.  The  act  throughout  treats  them 
as  a  controlling  body.  Gur.  adv.  vulL 

Lord  Denman,  C.  J.,  in  the  same  term,  (June  12th,  1837,)  delivered 
the  judgment  of  the  Court.  After  stating  the  rule  nisi,  his  Lordship 
proceeded  as  follows. 

It  appears,  by  the  affidavits,  that  the  Poor  Law  Commissioners,  acting 
under  stat.  4  &  5  W.  4,  c.  76,  formed  several  different  parishes  and 
places  into  one  union,  called  the  Whitechapel  Union,  of  which  the  place 
called  the  Old  Artillery  Ground  was  one ;  and  that,  in  the  Old  Artillery 
Ground,  the  administration  of  the  laws  for  the  relief  of  the  poor  was 
conducted  under  the  directions  of  a  local  act  of  parliament. 

The  trustees  and  managers  appointed  under  that  act  object  to  the 
order  of  the  Poor  Law  Commissioners ;  as  they  say  that  the  act,  4  &  5 
W.  4,  c.  76,  does  not  authorize  them  to  include  in  any  union  any  parish 
or  place  where  the  poor  laws  are  administered  under  a  local  act  of  par- 
liament :  and  it  will  therefore  be  necessary  to  advert  to  some  of  the 
clauses  in  the  act,  to  see  whether  their  power  does  or  does  not  enable 
them  to  include  the  Old  Artillery  Ground  in  the  union  in  question. 

The  first  fourteen  sections  relate  to  the  establishment  of  the  machinery 
under  which  the  act  is  to  be  conducted,  and  some  of  the  usual  conse- 
quences. 

The  fifteenth  section  enacts  that  the  administration  of  relief  to  the 
poor,  according  to  the  existing  laws,  or  such  laws  as  shall  be  in  force  at 
the  time  being,  shall  be  subject  to  the  direction  and  control  of  the  com- 
missioners :  and  then  the  section  goe&  on  to  state  the  general  power  of 
the  commissioners.  TUs  section  does  not  at  all  contemplate  any  ex- 
ception or  abridgment,  as  to  locality,  of  the  full  powers  given  to  the 
commissioners  over  the  whole  of  England  and  Wales. 

The  five  sections  next  following  give  general  directions  not  applicable 
to  the  question  in  discussion. 

The  twenty-first  section  enacts  that,  unless  in  cases  otherwise  pro- 
Tided  for  by  the  act,  all  the  powers  and  authorities  given  by  the  act  of 
22  G.  3,  c.  83,  (which  is  generally  called'  Gilbert's  Act,)  and  59  G.  8, 
c.  12,  (Sturges  Bourne's  Act,)  and  every  other  act  of  parliament,  general 
as  well  as  local,  relating  to  the  poor,  shall  be  exercised  by  the  persons 
authorized  by  law  to  exercise  the  same,  under  the  control,  and  subject 
to  the  rules,  orders,  and  regulations,  of  the  commissioners.  And  the 
commissioners  and  their  deputies  are  authorized  to  attend  at  the  parochial 
and  local  boards  and  vestries,  and  take  part  in  the  discussions,  but  not 
to  vote.  This  clause,  therefore,  in  express  terms,  gives  the  Poor  Law 
Commissioners,  in  some  cases  at  least,  a  jurisdiction  over  parishes  gov- 
erned by  local  acts.  The  twenty-second  section  also  gives  some  autho- 
rity to  the  commissioners  in  parishes  under  local  acts. 

After  three  sections  containing  regulations  not  material  to  this  ques- 
tion, comes  the  twenty-sixth  section,  upon  which  the  question  turns  as 
to  the  power  of  the  commissioners  on  the  subject  of  this  dispute.     (His 
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Lordship  here  read  section  26,{a) )  The  language  of  this  section  is  as  gene- 
ral as  possible,  making  no  exception  of  any  kind  as  to  parishes  or  places 
already  under  unions,  or  under  the  regulation  of  local  acts  or  otherwise. 
And  it  must  therefore  be  so  interpreted,  unless  it  shall  appear,  from  other 
parts  of  the  act,  that  its  operation  was  meant  to  be  qualified,  or  that,  by 
giving  the  full  meaning  and  effect  to  the  words,  it  should  be  found  to  have 
the  effect  of  repealing,  or  be  inconsistent  or  interfere  with,  some  prior  act 
of  parliament  connected  with  the  same  subject,  when,  taking  the  whole 
of  this  act  and  other  acts  together,  it  was  not  so  meant.  And,  in  con- 
sidering how  far  the  provisions  of  a  later  act  of  parliament  may  interfere 
with  those  of  a  previous  one,  we  entirely  concur  in  the  opinioh  of  Lord 
Kexyon  in  Williams  v.  Pritchard,  4  T.  &  R.  8,  quoted  by  my  brother 
Coleridge  in  Rex  v.  The  Poor  Law  Commissioners^  in  the  Matter  of 
the  Parish  of  St.  Pancras.  (His  Lordship  here  read  the  passage,  cited 
antS,  pp.  8,  9.)  » 

In  considering  the  question,  how  far  the  general  and  extensive  pro- 
visions of  an  act  of  parliament  are  to  be  qualified  or  controlled  either 
by  other  provisions  in  the  same  act,  or  by  enactments  in  other  acts,  the 
principal  object  and  general  intent  of  the  later  act,  which  is  to  be  in- 
terpreted, must  always  be  borne  in  mind.  The  great  object  of  this  act 
is  to  obtain  an  improvement  in  the  management  of  the  poor;  and  the 
legislature  seem  to  have  thought  it  was  likely  to  be  obtained  by  a  uni- 
formity in  the  system  of  the  management.  A  perfect  uniformity  it 
seemed  difficult  to  obtain. '  But  it  seems  to  have  been  the  object  of  the 
legislature  to  come  as  near  to  it  as  could  be,  either  by  enactments  to  be 
carried  into  effect  immediately,  or  at  other  convenient  times.  And  the 
commissioners  have  accordingly  been  vested  with  powers  to  be  exercised 
at  such  times  as  they  may  see  occasion.  And  there  is  no  doubt  but  that 
one  of  the  most  material  variations  in  the  system  of  the  poor  laws  is 
authorized  by  this  section :  for,  whereas,  in  former  times,  as  for  instance, 
in  the  time  of  Queen  Elizabeth,  the  poor  laws  were  administered  by 
parishes,  it  was  considered  in  the  time  of  Charles  II.  that  in  large 
parishes  it  might  be  better  done  in  smaller  districts,  and  which  seemed 
to  be  the  prevailing  opinion  for  a  long  time.  But  afterwards,  between 
fifty  and  sixty  years,  a  contrary  course  seemed  to  be  thought  the  more 
advisable,  and  stat.  22  G.  3,  c.  83,  commonly  called  Gilbert's  Act,  was 
passed ;  which,  instead  of  dividing  the  administration  of  the  poor  laws 
into  townships  or  villages,  as  by  the  act  of  Charles  11.(6)  authorized  the 
union  of  entire  parishes.  This,  however,  could  only  be  done  by  a  certain 
consent :  but  it  is  to  be  presumed  that  this  union  of  parishes  was  found 
beneficial,  because,  by  the  act  in  question,  the  commissioners  are  em- 
powered of  their  own  authority  to  make  unions  on  a  very  extensive 
scale. 

(a)  Stat.  4  &  5  W.  4,  0.  76,  b.  26»  enacta,  "  That  it  shall  be  lawful  for  the  said  oommis- 
sionera,  by  order,  under  their  hands  and  seal,  to  declare  so  many  parishes  as  they  may 
think  fit  to  be  nnited  for  the  administration  of  the  laws  for  the  relief  of  the  poor,  and  snch 
parishes  shall  thereupon  be  deemed  a  union  for  such  purpose,  and  thereupon  the  work- 
bouse  or  workhouses  of  such  parishes  shall  be  for  their  common  use ;  and  the  said  commis- 
sioners may  issue  such  rules,  orders,  and  regulations  as  they  shall  deem  expedient  for  the 
olassifioation  of  such  of  the  poor  of  such  united  parishes  in  such  workhouse  or  workhouses 
as  may  be  reUeyed  in  any  such  workhouse,  and  such  poor  may  be  received,  maintained, 
and  employed  in  any  such  workhouse  or  workhouses  as  if  the  same  belonged  exclusively 
to  the  parish  to  which  such  poor  shall  be  chargeable ;  but  notwithstanding  such  union 
ftud  classification,  each  of  the  said  parishes  shall  be  separately  chargeable  with  and  liable 
to  defray  the  expense  of  its  own  poor,  whether  reUeved  in  or  out  of  any  such  workhouse." 

(b)l9k  14  Car.  2,  o.  12,  a.  21. 
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The  twenty-sixth  section  having,  therefore,  in  the  most  general  terms, 
authorized  unions,  it  is  now  to  be  considered  whether,  considering  the 
qualifications  and  exceptions  to  which  I  have  before  adverted,  they  are 
prevented  from  including  in  an  union  a  parish  or  place  which  is  already 
governed  by  a  local  act  of  parliament,  and  in  which  many,  if  not  all, 
of  the  powers  and  directions  under  which  the  general  union  is  to  be 
governed,  and,  amongst  other  things,  a  board  of  guardians,  are  already 
to  be  found,  and  which  might  therefore  seem  to  render  unnecessary  any 
order  of  the  Poor  Law  Commissioners  as  to  its  government. 

The  twenty-eighth  section  directs  the  commissioners  to  make  inqui- 
ries as  to  single  parishes,  with  a  view  to  forming  unions.  The  twenty- 
ninth  directs  a  similar  inquiry  as  to  former  unions,  either  under  Gil- 
bert's Act  or  local  acts,  with  a  view  to  the  future  apportionment  of 
expenses. 

The  thirty-second  section  i9  a  very  material  one.  The  twenty-sixth 
having  given  the  power  to  form  unions,  the  thirty-second  authorizes  the 
commissioners  to  declare  any  union,  whether  formed  before  or  after  the 
passing  of  the  act,  to  be  dissolved,  or  any  parish  to  be  added  to  or 
separated  from  such  union,  and  to  adapt  the  constitution,  manageuient, 
and  board  of  guardians  to  the  altered  state  of  things :  and  then  the 
parishes  separated  from  the  union  may  be  united  to  other  parishes  or 
unions,  and  the  commissioners  are  authorized  to  ascertain  the  propor- 
tionate value  of  the  workhouses  and  other  things  belonging  to  the  parish, 
and  give  directions  on  the  subject.  But  this  alteration  is  not  to  take 
place,  unless  a  majority  of  two-thirds  of  the  guardians  of  the  union 
shall  concur  in  the  alteration.  And  on  this  it  is  to  be  observed  that  the 
consent  is  only  required  when  unions  are  altered,  and  not  when  origi- 
nally formed  under  sect.  26. 

Now,  this  mode  of  ascertaining  the  proportion  of  expenses  ,had  been 
directed  by  sect.  28  as  to  single  parishes,  and  by  sect.  29  as  to  unions 
under  Gilbert's  Act  and  local  acts.  All  the  parishes,  therefore,  under 
the  contemplation  of  both  those  secti6ns,  must  be  considered  as  beinf; 
capable  of  forming  part  of  the  union  thus  authorized  by  the  thirty* 
second  section  to  be  altered.  And,  if  unions  of  parishes  under  local 
acts  might  be  made  parts  of  an  union  under  the  act  in  question,  so  may 
a  single  parish  possessing  a  local  act. 

The  thirty-seventh  section  prohibits  unions  being  formed  under  Gil- 
bert's Act  without  the  consent  of  the  commissioners. 

The  thirty-eighth  section  directs  that,  when  parishes  are  formed  into 
an  union,  there  shall  be  a  board  of  guardians,  with  particular  directions 
relating  to  them.  It  is' not,  however,  necessary  to  go  through  these 
particulars :  one  or  two  of  the  circumstances  connected  with  the  unions 
of  parishes  with  local  boards  are  worthy  of  observation. 

The  twenty-sixth  section  itself  provides  that,  notwithstanding  the 
anion  there  authorized,  each  of  the  parishes  shall  be  separately  charge- 
able with,  and  liable  to  pay,  the  expenses  of  its  own  poor,  whether 
relieved  in  or  out  of  the  workhouse.  The  twenty-seventh  permits  that, 
in  any  union,  justices  may  direct,  in  certain  cases,  relief  to  persons  not 
in  the  workhouse;  to  be  given  by  whom?  The  particular  parish  is 
chargeable :  the  relief  cannot  be  given  by  the  union  guardians  out  of 
the  union  fund.  Therefore  the  parish  guardians,  whenever  there  are 
such,  will  be  the  persons  to  give  this  relief.  Again,  sect.  38  enacts  that 
the  workhouses  of  such  union  shall  be  governed,  and  the  relief  of  the 
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poor  in  such  union  shall  be  administered,  bj  the  board  of  guardians ; 
not  the  out-door  relief;  evidently  giving  to  the  board  the  government 
only  of  matters  wherein  the  parishes  have  a  common  interest.  The 
same  section  makes  the  justices  ex  officio  guardians  of  the  united  or 
common  workhouses,  (not  of  such  union  nor  of  such  parish,)  and  further 
provides  that  no  ex  officio  or  other  guardian  of  any  such  board  shall 
act,  except  as  a  member,  and  at  a  meeting  of  such  board. 

Now  section  54  is  entirely  confined  to  the  relief  of  the  poor  of  any 
parish  which  has  a  local  board  under  this  or  any  other  act,  or  select 
vestry,  whether  forming  part  of  a  union  or  incorporation  or  not ;  and 
directs  that  such  relief  shall  belong  exclusively  to  such  guardians  of 
the  poor  or  select  vestry. 

Some  of  the  provisions  relating  to  bastardy  and  removal  lead  to  simi- 
lar observations,  and  strongly  support  the  inference  that  parishes 
having  local  boards  may  be  united  with  (fthers  under  the  twenty-sixth 
section. 

We  do  not  feel  it  necessary  to  discuss  the  judgment  pronounced  by 
us  on  the  thirty-ninth  section,  though  we  were  pressed  at  the  bar  with 
the  consequences  of  it.  We  were  told  that  the  eflFect  of  it  would  be 
easily  evaded,  inasmuch  as  the  commissicmers  would  be  at  liberty  to 
unite  every  parish  having  a  local  board,  though  not  to  give  a  board  to  a 
single  parish  possessing  already  a  board  under  a  local  act.  But  we  are 
not  to  assume  that  the  commissioners  will  evade  the  law,  or  colourably 
unite  a  parish  possessing  a  local  board,  merely  because  they  have  not 
the  power  to  give  them  that  constitution  as  single  parishes.  The  power 
given  by  section  26  is  given  in  different  terms  from  that  given  by  the 
thirty-ninth,  and  the  Court  has  decided  under  different  conditions.  We 
have  no  right  to  doubt  that  both  the  one  power  and  the  other  will  be 
faithfully  carried  into  execution.  The  vast  and  populous  parishes  for 
which  local  constitutions  have  been  enacted  stand  plainly  in  a  very  dif- 
ferent condition  from  the  small  parishes  which  have  been  affected  by 
Gilbert's  Act,  or  have  obtained  local  acts  for  themselves.  Whether  it 
is  or  is  not  desirable  that  the  former  should  remain  single,  and  act  on 
their  existing  regulations,  there  are  obvious  reasons  for  supposing  that 
parliament  would  have  been  unwilling  to  disturb  what  it  found  there 
established.(a)  But  to  withhold  the  power  of  uniting  every  small  parish 
otherwise  fit  to  be  united,  might  have  had  the  effect  of  preventing  the 
operation  of  the  new  law  over  a  large  portion  of  the  country.  We  find 
accordingly,  as  was  indeed  admitted  in  argument  at  the  bar,  that  the 
power  of  uniting  is  conferred  without  any  restriction  whatever,  and 
have  pointed  out  several  sections  in  which  the  union  of  such  parishes  is 
clearly  contemplated. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  commissioners 
have  in  this  case  exercised  a  lawful  power,  and  that  their  order  must  be 
confirmed.  .  Rule  discharged. 

(a)  See  the  judgment  of  Lord  Denman,  C.  J.,  in  The  Queen  y.  Thi  Poor  Law  Commits 
noncrts  in  the  Matter  of  the  Holbom  Union,  p.  68,  post. 
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The  KING  v.  The   Poor  Law  Commissioners   for   ENGLAND   and 
WALES,  in  the  Matter  of  the  NEWPORT  Union.— p.  54. 

The  Poor  Law  Commissioners,  under  stat.  4  &  6  W.  4,  c.  76,  s.  23,  by  consent  of  the 
guardians  of  an  union,  ordered  them  to  purchase  land  and  build  a  workhouse  thereon 
for  the  union.  On  motion  for  a  certiorari,  upon  the  ground  that  one  of  the  parishes 
of  the  union  already  had  a  workhouse,  which  might  be  altered  to  suit  the  purpose,  the 
Court  refused  the  rule,  and  would  not  inquire  into  the  soundness  of  the  discretion  exer- 
cised by  the  commissioners. 

»  By  order  of  10th  of  May,  1837,  under  the  hands  and  seal  of  the 
Poor  Law  Commissioners,  it  was  ordered,  by  consent  of  a  majority  of 
the  guardians  of  the  Newport  union,  in  the  counties  of  Monmouth  and 
Glamorgan,  testified  in  writing  at  the  foot  of  a  duplicate  of  the  order, 
that  the  guardians  should  purchase  of  the  owner  a  piece  of  land  described 
in  the  margin,  at  a  sum  not  e^^ceeding  5«. ;  that  it  should  be  conveyed 
to  the  guardians,  and  appropriated  to  building  a  workhouse,  as  after 
directed,  and  such  other  purposes  relating  to  the  relief  of  the  poor  as 
the  guardians  should  direct ;  that  the  guardians  should,  within  twelve 
calendar  months  from  the  date  of  the  order,  build  on  the  land  a  work- 
house for  the  union,  of  a  size  sufficient  to  hold  200  persons,  on  a  plan 
to  be  approved  of  by  the  commissioners ;  the  cost  of  building  not  to 
exceed  4000Z. ;  the  money  to  be  borrowed  by  the  guardians,  and  secured 
by  a  charge  on  the  poor-rates  of  the  parishes,  in  manner  provided  by 
Stat.  4  &  5  W.  4,  c.  76.  In  the  writing  at  the  foot  of  the  order,  by 
which  the  majority  of  the  guardians  testified  their  consent,  they  also 
certified  that  the  sum  of  4000^.  5«.  was  less  than  the  average  annual 
amount  raised  for  the  relief  of  the  poor  of  the  several  parishes  of  the 
union  for  three  years,  ending  at  the  Easter  preceding. 

A  notice,  dated  31st  of  May,  1837,  was  served  on  the  commissioners, 
on  behalf  of  George  Gethin  of  the  borough  of  Newport,  that  an  appli- 
cation would  be  made  for  a  certiorari  to  remove  the  order,  on  the 
grounds,  that  in  St.  Woollos,  a  parish  comprised  within  the  union,  there 
was  already  a  spacious  workhouse  which  might  be  altered  to  suit  the 
purpose  of  the  union,  according  to  the  intent  and  meaning  of  ss.  23  and 
26  of  stat.  4  &  5  W.  4,  c.  76,  and  that  the  purchase  of  the  land,  and 
having  a  new  workhous6,  would  create  great  additional  expense  to  the 
rate-payers  of  St. 'Woollos,  and  was  contrary  to  the  intent  and  meaning 
of  ss.  23  and  26,  and  in  other  respects  contrary  to  law  and  to  justice  as 
regarded  the  said  parish  of  St.  Woollos.  In  Trinity  term,  1837, 
(June  12th,) 

Sir  F.  Pollock  now  moved  accordingly,  but  admitted  that  the  pro- 
posed acts  were  within  the  power  of  the  commissioners  under  sect.  23, 
and  that  the  only  question  was  whether  they  had  exercised  a  sound  dis- 
cretion. 

Lord  Denman,  C.  J.  It  is  clear,  beyond  all  doubt,  that  this  Court 
cannot  entertain  such  a  question. 

LiTTLEDALB,  Patteson,  and  Williams,  Js.,  concurred. 

Rule  refused. 

Sir  J.  Campbell^  Attorney-General,  Sir  W.  W.  Follett,  Wightman^ 
and  Tomlinsorij  were  to  have  shown  cause  in  the  first  instance. 
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The  QUEEN  v.  The  Poor  La^  Commissioners  for  ENGLAND  and 
WALES,  in  the  Matter  of  the  HOLBORN  Union.— p.  56. 

The  parish  of  St.  Andrew,  Holborn,  was  divided,  under  stat.  13  &  14  Car.  2,  c.  12,  b.  21, 
into  three  liberties,  each  maintaining  its  own  poor;  one  of  which  was  called  The  Upper 
Liberty.  The  commissioners  under  the  Church  Building  Act  of  10  Ann.  c.  11,  made  a 
part  of  The  Upper  Liberty,  by  the  name  of  St.  George  the  Martyr,  a  separate  parish 
for  ecclesiastical  purposes  only,  under  sect.  8,  not  separating  it  for  other  purposes 
under  sect.  22 ;  the  residue  of  The  Upper  Liberty  was  afterwards  called  St.  Andrew, 
Holborn,  above  Bars.  St.  George  the  Martyr  and  St.  Andrew  Holborn  above  Bars 
were  never  separated  as  to  the  relief  of  the  poor;  but,  by  stat.  6  G.  4,  c.  clxxv.,  a.^ 
board  of  governors  and  directors  of  the  poor  of  the  district  comprehending  the  two  was 
to  be  chosen  in  certain  proportions  from  each  of  the  two. 

ffeldf  that  St.  George  the  Martyr  and  St.  Andrew  Holborn  above  Bars,  did  not  constitute 
an  union  within  sect.  8?  of  the  Poor  Law  Amendment  Act,  4  &  5  W.  4,  o.  76 ;  but  thai 
the  Poor  Law  Commissioners,  under  sect.  26,  might  form  the  district  comprehending 
the  two  into  an  union  with  other  places,  without  the  consent  required,  in  the  case  of  an 
union,  by  sect.  82. 

Although,  in  the  order  of  the  Poor  Xaw  Commissioners,  and  in  several  acts  of  parlia* 
ment,  St.  George  the  Martyr  and  St.  Andrew  Holborn  above  Bars  were  spoken  of, 
sometimes  as  *'  united  parishes,"  sometimes  as  "  united  for  the  purpose  of  relie?ing 
the  poor." 

The  Poor  Law  Commissioners,  by  order  under  their  hands  and  seal, 
dated  29th  March,  1836,  ordered  and  declared,  "  That  the  parishes  and 
places,  the  names  of  which,  and  the  city,  county,  or  counties  wherein 
they  are  situate,  are  specified  in  the  margin  of  this  order,  together  with 
all  hamlets,  &c.,"  shall,  on  27th  April  next,  "  be,  and  thenceforth 
remain,  united  for  the  administration  of  the  laws  for  the  relief  of  the 
poor,  by  the  name  of  the  Holborn  Union,  and  shall  contribute,**  &c., 
"  in  the  proportion  of  the  several  sums  respectively  set  opposite  to  the 
names  of  each  parish  and  place  in  the  margin,"  &c. 
The  margin  was  as  follows : — 

'1.  St.  Andrew  Holborn^ 
above     Bars     united 
with  St.  George   the 
Martyr.  ^ 

2.  The  Liberty  of  Saf-' 
fron     Hill,      Hatton 
Garden,   Ely    Rents, 
and  Ely  Place. 


o 


£ 
13,082 


1 


3,699 


The  order  then  referred  to  stat.  10  G.  4,  c.  xxxii.  (local  and  personal, 
public),(a)  and  provided  that  the  Holborn  Union  should  not  include  the 
part  of  Lincoln's  Inn  which,  by  that  act,  is  made  extra-parochial. 

The  order  also  directed  that  there  should  be  twenty  guardians  for  the 
union ;  namely,  fourteen  "  for  the  united  parishes  of  St.  Andrew  Hol- 
born above  Bars,  and  St.  George  the  Martyr;"  and  six  for  the  Liberty 
numbered  2  in  the  margin. 

In  a  subsequent  part  of  the  order,  mention  was  made  of  "  the  work- 
house of  the  united  parishes  of  St.  Andrew,  Holborn,  and  St.  George 
the  Martyr;"  and  afterwards  the  following  explanation  was  given: 
"  Whenever  the  word  *  parish*  is  used  in  this  order,  it  shall  be  taken  to 
include  any  ty thing,  hamlet  or  place,  separately  maintaining  its  poor, 
and  hereinbefore  directed  to  be  united." 

In  Michaelmas  term  last.  Sir  F.  Pollock  obtained  a  rule,  calling  upon 

(a)  See  p.  59,  note. 
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-  the  Commissioners  to  show  cause  why  a  certiorari  should  not  issue,  to 
remove  their  order  into  this  Court. 

The  notice  (served  on  the  commissioners  in  pursuance  of  stat.  4  &  5 
W.  4,  c.  76,  s.  106)  purported  to  be  given  on  behalf  of  two  persons, 
one  described  as  of  Holborn  in  the  parish  of  St.  Andrew,  Holborn, 
above  the  Bars,  in  the  county  of  Middlesex,  and  the  other  as  of  Old 
North  Street,  in  the  parish  of  St.  George  the  Martyr,  in  the  county  of 
Middlesex,  governors  and  directors  of  the  poor  of  the  united  parishes 
of  St.  Andrew,  Holborn,  which  lies  above  the  Bars,  in  the  county  of 
Middlesex,  and  the  parish  of  St.  George  the  Martyr  in  the  said  county, 
and  by  the  authority  and  direction  of  the  board  of  governors  and  direct- 
ors of  the  poor  of  the  said  united  parishes.  The  grounds  of  the  appli- 
cation were,  first,  that  the  said  parishes  of  St.  Andrew,  Holborn,  above 
the  Bars,  and  St.  George  the  Martyr,  were,  at  and  long  before  the 
issuing  of  the  order,  an  union,  and  the  administration  of  the  laws  for 
the  relief,  maintenance,  employment,  and  regulation  of  the  poor  of  the 
said  union,  at  the  time  of  making  the  order,  was  vested  in  certain 
governors  and  directors  for  the  time  being,  nominated  and  appointed 
by  virtue  of  an  act  6  G.  4,  c.  clxxv.  (local  and  personal,  public),(a) 

(a)  The  following  are  the  local  acts  referred  to  in  this  case : — Stat.  6  G.  8,  o.  100,  is 
entitled,  **  For  the  better  regulating  and  employing  the  poor;  and  for  cleansing,  lighting, 
and  watching  the  squares,  streets,  lanes,  and  other  places,  within  that  part  of  the  parish  of 
8t.  Andrew  Holborn  which  lies  above  the  Bars,  in  the  county  of  Middlesex,  and  the  pariMh 
of  St  George  the  Martyr,  in  the  said  county."  Sect.  1  directs  that  the  inhabitants  within 
the  said  part  of  the  said  parish  of  St.  Andrew,  together  with  the  inhabitants  of  the  said 
parish  of  St.  George  the  Martyr,  paying  scot  and  bearing  lot,  shall  annually  elect  fifty  per« 
sons,  inhabitants  within  the  said  part  of  the  said  parish  of  St  A.,  or  the  said  parish  of  St.  G. 
the  M.,  to  be  govemors  and  directors  of  the  poor,  together  with  certain  ex  officio  governors 
and  directors,  who  shall  make  rules,  orders,  and  regulations,  for  governing,  employing, 
and  regulating  the  poor,  and  disbursing  the  moneys  to  arise  by  virtue  of  the  act  Subse- 
quent sections  enact  that  the  governors  and  directors  shall  annually  elect  sixteen  persons, 
inhabiting,  &o.,  (as  before,)  of  whom  the  justices  shall  appoint  four  to  be  overseers; 
and  that  the  governors  and  directors,  and  the  inhabitants  of  the  said  part  of  the  said 
parish  of  St  A.  and  the  said  parish  of  St.  G.  the  M.,  paying  scot  and  bearing  lot,  shall 
make  poor-rates. 

Stat.  89  G.  8,  c.  41,  (local  and  personal,  public,)  is  entitled,  *'for  better  regulating 
and  employing  the  poor,  and  for  more  effectually  watching  the  squares,  streets,  lanes, 
and  other  places,  within  that  part  of  the  parish  of  St  Andrew  Holborn  which  lies  above 
the  Bars,  4n  the  county  of  Middlesex,  and  the  parish  of  St  George  the  Martyr,  in  the 
said  county."  This  statute  refers  to  the  statute  last  mentioned,  which  it  repeals,  and  it 
contains  provisions  substantially  the  same,  so  far  as  the  pi;^sent  case  is  concerned. 

Stat  6  G.  4,  c.  clxxv.,  (local  and  personal,  public,)  is  entitled,  '*for  the  better  ascer- 
taining, charging,  and  collecting  of  the  rates  for  the  relief  of  the  poor  within  that  part  of 
the  parish  of  St  Andrew  Holborn  which  lies  above  the  Bars  in  the  county  of  Middlesex, 
and  the  parish  of  St  George  the  Martyr,  in  the  said  county;  for  the  better  maintenance, 
employment,  and  regulation  of  the  poor  thereof;  and  for  regulating  the  nightly  watch 
thereof"  Sect.  1  refers  to  and  repeals  the  act  last  mentioned.  Sect  6  enacts  that 
annually  <*  the  inhabitants  of  the  said  part  of  the  said  parish  of  St  Andrew  Holborn, 
and  the  said  parish  of  St  George  the  Martyr,  and  other  persons  assessed  to  the 
relief  of  the  poor  thereof,  shall  assemble  at  the  workhouse  belonging  to  the  said  part 
of  the  said  parish  of  St  Andrew  Holborn  and  the  said  parish  of  St  George  the 
Martyr,"  and  nominate  and  elect  twenty-five  gentlemen  not  carrying  on  any  retail 
trade,  and  twenty-five  tradesmen,  being  substantial  inhabitants  of,  or  occupiers  of 
premises  within,  the  said  part  of  the  said  parish  of  St  A.  H.  and  the  said  parish  of  St. 
6.  the  M.,  of  whom  fifteen  gentlemen  and  fifteen  tradesmen  shall  be  chosen  from  the  said 
part  of  the  said  parish  of  St.  A.  H.,  and  the  remaining  ten  gentlemen  and  ten  tradesmen 
shall  be  chosen  from  the  said  parish  of  St  G.  the  M.,  who  are  to  be  governors  and  direct- 
ors of  the  poor,  together  with  ex  officio  governors  and  directors.  By  sect  13  the  power 
of  making  poor-rates  is  given  to  the  inhabitants  of,  and  occupiers  of  premises  within,  the 
said  part  of  the  said  parish  of  St  A.  H.  and  the  said  parish  of  St.  G.  the  M.  The  other 
provisions  of  this  statute  do  not  differ  materially,  so  far  as  the  present  case  is  concerned, 
from  those  of  the  preceding  statutes. 

None  of  the  statutes  contain  any  provision  distinguishing  the  poor  of  St  Andrew,  Hoi- 
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which  was  still  in  force ;  that  the  goremors  and  directors,  chosen  in 
pursuance  thereof,  performed  rarious  duties  in  virtue  thereof;  and  that 
the  Poor  Law  Commissioners  had  not  authority  to  declare  the  parishes 
and  places  united,  without  the  consent  in  writing  of  two-thirds  of  the 
governors  and  directors,  as  required  by  sect.  32  of  the  Poor  Law  Amend- 
ment Act,  4  &  5  W.  4,  c.  76.  Secondly,  that  there  was  already  a  board 
of  governors  and  directors  of  the  poor  of  the  united  parishes  of  St. 
Andrew,  Holbom,  above  the  Bars*  and  St  George  the  Martyr,  under 
Stat.  6  G.  4,  c.  clxxv.,  which  statute  was  not  repealed,  expressly  or 
impliedly,  by  the  Poor  Law  Amendment  Act  or  otherwise.  Thirdly, 
that,  by  the  order,  the  number  of  guardians  for  the  union  was  decreased, 
and  the  mode  of  appointment  and  period  of  service  altered,  without  the 
consent  of  the  owners  of  property  and  rate-payers,  in  contravention  of 
sect.  41  of  the  Act. 

The  affidavits  in  support  of  the  rule  stated  that  the  united  parishes 
of  St.  Andrew,  Holborn,  above  the  Bars,  and  St.  George  the  Martyr, 
were  governed  by  a  board  of  governors  and  directors,  elected  under 
Stat.  6  G.  4,  c.  clxxv.,  by  whom  the  administration  of  relief  to  the  poor 
of  the  united  parishes  was  exercised,  and  that  the  united  parishes 
appeared,  by  the  last  population  return,  to  contain  about  27,324  inha- 
bitants ;  and  that  the  annual  value  of  property  assessed  appeared  to 
be  about  146,700/. 

The  affidavits  in  opposition  to  the  rule  stated  that,  from  the  ancient 
books  and  records  relating  to  the  parish  of  St.  Andrew,  Holborn,  the 
ancient  rate-books  thereof,  and  various  other  documents,  it  appeared 
that,  from  the  reign  of  Queen  Elizabeth  down  to  the  passing  of  stat.  13 
&  14  C.  2,  c.  12,  the  district  now  containing  St.  Andrew;  Holborn,  above 
the  Bars,  and  St.  George  the  Martyr,  formed  part  of  the  parish  of  St. 
Andrew,  Holborn,  which  was  a  single  parish  for  all  purposes,  whether 
parochial  or  ecclesiastical.  That,  shortly  after  the  passing  of  stat.  13 
k  14  C.  2,  c.  12,(a)  the  said  parish  of  St.  Andrew,  Holborn,  was,  for 
the  more  convenient  relief  of  the  poor  therein,  divided  into  three  town- 
ships or  liberties,  called,  severally,  the  Upper  Liberty,  the  Lower  Lib- 
erty, and  the  City  Liberty,  the  first  two  liberties  lying  in  the  county 

born,  above  Bars,  from  those  of  St  George  the  Martyr,  nor  authorixiDg  any  distinct  rate 
to  be  made  for  either  of  the  tw^  places  separately. 

Stat.  10  G.  4,  c.  xxxii.,  (local  and  personal,  public,)  is  entitled,  "  for  confirming  an 
agreement  between  the  Treasurer  and  Masters  of  the  bench  of  Lincoln's  Inn,  and  the 
governors  and  directors  of  the  poor  of  the  united  parishes  of  St  Andrew  Holborn  above 
the  Bars,  and  St  George  the  Martyr,  Middlesex.*'  This  act  recites,  that  "a  question 
has  been  of  late  years  raised,  whether  that  part  of  Lincoln's  Inn,  in  the  county  of  Mid- 
dlesex, which  is  hereinafter  described,  is  or  is  not  parcel  of  that  part  of  the  parish  of  St 
Andrew  Holborn  which  lies  above  the  Bars  in  the  county  of  Middlesex ;  and  whereas  the 
■aid  question  has  occasioned  much  and  expensive  litigation  between  the  Treasurer  and 
Masters  of  the  Bench  of  the  Honourable  Society  of  Lincoln's  Inn  and  the  governors  and 
directors  of  the  poor  of  the  said  part  of  the  said  parish  of  St  Andrew  Holborn  and 
the  pariith  of  Saint  George  the  Martyr,  (such  last-mentioned  parish  having  long  since 
been  united  with  the  said  part  of  the  said  parish  of  St  Andrew  Holborn  for  the  purpose 
of  relieving  the  poor  and  some  other  parochial  purposes:)  it  then  enacts  that  a  part 
of  Lincoln's  Inn,  therein  described,  shall,  with  certain  qualifications,  be  deemed  extra- 
parochial. 

((?)  By  stat.  13  &  14  C.  2,  c.  12,  s.  21,  reciting  that  the  inhabitants  of  the  counties  there 
mentioned,  by  reason  of  the  largeness  of  the  parishes  within  the  same,  could  not  reap  the 
benefit  of  stat.  43  Elii.  c.  2,  it  was  enacted  that  the  poor,  &c.,  within  every  township  or 
village  within  the  several  counties  aforesaid  should  be  maintained,  &c.,  within  the  several 
townships  and  villages  wherein  they  should  inhabit  or  be  settled  ;  and  overseers  be  chosen 
within  the  several  townships,  &c.  This  provision  extends  to  all  the  counties  in  Tngland 
and  Wales,  1  NoL  P.  L.  p.  10,  (ed.  4.) 
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of  Middlesex,  the  last  in  the  city  of  London ;  that  separate  overseers 
and  other  parochial  oflScers  were  thenceforward  chosen  for  the  three 
Liberties,  but  that  the  parish  remained  entire  and  undivided.  The 
Upper  Liberty  constituted  the  district  afterwards  denominated  the 
parish  of  St.  George  the  Martyr,  and  St.  Andrew,  Holborn,  above 
Bars.(a)  Shortly  after  the  passing  of  stat.  10  Ann.  c.  11,(J)  the  com- 
missioners appointed  under  that  Act  declared,  &c.,  St.  George's  chapel,  in 
the  Upper  Liberty,  a  parochial  church,  by  the  name  of  St.  George  the 
Martyr,  and  set  out  and  ascertained  the  district  which  was  to  become 
the  parish  for  the  said  church.  This  district  was  a  part  of  the  Upper 
Liberty,  and  was  thenceforth  called  the  parish  of  St.  George  the  Martyr. 
The  residue  of  the  Upper  Liberty  was  thenceforth  called  St.  Andrew, 
Holborn,  above  the  Bars.  The  whole  of  the  Upper  Liberty,  thence- 
forth containing  t^o  members,  namely  the  parish  of  St.  George  the 
Martyr,  and  St.  Andrew,  Holborn,  above  the  Bars,  continued  united 
for  all  but  ecclesiastical  purposes ;  and  no  separation  was  ever  made 
between  them  as  to  the  relief,  &c.,  of  the  poor;  which  remained  (except 
BO  far  as  altered  by  the  local  acts  (a) )  on  the  same  footing  ever  since  the 
division  into  liberties,  before  mentioned,  under  stat.  13  &  14  C.  2,  c.  12, 
8.  21.     In  Hilary  term,  1838,  January  18th, 

Sir  J.  Campbell^  Attorney-General,  Sir  W,  W.  Folletty  Wightman,  and 
Tomlmaon,  showed  cause.  This  order  is  warranted  by  sect.  26  of  the 
Poor  Law  Amendment  Act,  stat.  4  &  5  W.  4,  c.  76.  The  district  com- 
posed of  St.  George  the  Martyr,  and  St.  Andrew,  Holborn,  above  Bars, 
is  a  district  maintaining  its  own  poor,  and,  as  such,  falls  within  the  inter- 
pretation of  "parish"  in  sect.  109,  "parish,*'  &c.,  "  or  any  other  place, 

(a)  The  district  numbered  1  in  the  margin  of  the  order  of  the  Commissioners.  It  ap- 
peared also,  by  the  affidavits,  tiiat  the  Lower  Liberty  was  identical  with  the  district 
numbered  2  in  the  margin  of  the  order. 

(&)  Stat.  10  Ann.  c.  11,  s.  8,  enables  certain  commissioners  '*to  describe  and  ascertain 
the  true  limits  and  bounds  of  the  site  of  and  belonging  to  each  such  new  church"  (built, 
or  converted  into  a  parochial  church,  under  the  act)  **and  house  for  the  habitation  of  the 
minister  of  such  new  church,  and  for  such  churchyards  or  cemeteries  for  each  respective 
parish,  and  also  the  district  and  division  of  each  parish  that  shall  be  appointed  for  every 
church  to  be  erected  or  constituted,  pursuant  to  this  act,"  or  stat.  9  Ann.  c.  22 ;  *^  and 
every  such  district  or  division  so  set  out,  ascertained,  and  appointed,  as  aforesaid,  for  a  new 
parish,  shall,  from  and  for  ever  after  the  enrolment  of  such  instrument,  and  the  consecra- 
tion of  such  new  church,  appointed  or  intended  for  such  district  or  division,  be,  and  be 
deemed  and  taken  to  be  of  itself  a  distinct  parish,  to  all  intents  and  purposes  whatsoever, 
except  as  touching  church  rates,  the  relief  of  the  poor,  and  rates  for  the  highways,  as  is 
hereinafter  provided;  and  the  inhabitants  within  the  distinct  limits  of  every  such  new 
parish  shall  from  thenceforth  be  the  parishioners  thereof,  and  subject  and  liable  to  such 
taxes,  assessments,  rates  for  the  poor,  cleansing  the  streets,  and  other  duties  within  the 
said  new  parish,  in  like  manner  as  inhabitants  in  the  parish  from  which  such  new  parish, 
or  the  greater  part  thereof,  was  divided  and  taken,  are  subject  or  chargeable  to  the  same ; 
and  shall,  within  the  space  of  one  month  next  after  the  conseeration  of  such  new  church, 
in  every  such  new  intended  parish  respectively,  be  divided  and  exempt  from  such  parish 
or  parishes  from  which  the  same  shall  be  so  taken,  and  from  bearing  any  such  offices  or 
charges,  and  from  all  dependencies  and  contributions  for  or  in  respect  thereof,  except  as 
is  hereby  otherwise  enacted  or  provided."  Sect.  22  enacts  that  it  shall  be  lawful  for  the 
commissioners,  with  the  consent  of  the  parties  therein  named,  **  to  make  an  effectual  and 
perpetual  division  of  such  parishes  or  districts  so  divided,  as  to  the  church  rates,  relief  of' 
the  poor,  and  rates  for  the  highways,  and  other  parish  rates  within  the  same  respectively, 
and  to  limit  and  settle  any  certain  annual  sum  or  consideration  for  or  in  respect  thereof, 
or  for  equality  of  such  division,  where  there  shall  be  occasion ;  and  such  division  and 
settlement  so  made  shall  be  for  ever  after  binding,  efifectual,  and  conclusive,  to  all  per- 
sons, intents,  and  purposes  whatsoever."  Sect.  28  enacts  that,  in  the  mean  time,  and  until 
soch  agreement,  ''  the  church  rates,  poor  rates,  and  rates  for  the  highways,  and  other 
parish  rates,  shall  be  assessed  and  levied  within  and  through  all  parts  and  districts  which 
do  now  belong  to  such  presjcnt  parish." 

(c)  See  ante,  p.  68,  note  (a). 
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or  division  or  district  of  a  place,  maintaining  its  own  poor."  It  is  con- 
tended, on  the  other  side,  that  this  district  constitutes  an  union  within 
the  meaning  of  sect.  32,  and  that,  therefore,  no  addition  can  be  made 
to  it  without  the  consent  of  two-thirds  of  the  existing  guardians.  But, 
inasmuch  as  the  two  members  of  this  district  were  never  separate,  so 
far  as  respects  the  maintenance  of  the  poor,  and  have  been  divided  from 
each  other  for  ecclesiastical  purposes  only,  the  two  together  cannot  form 
an  union.  By  sect.  109,  "union"  means  any  number  of  parishes  united 
for  any  purpose  whatever  under  the  Poor  Law  Amendment  Act,  or 
incorporated  under  Gilbert's  Act,  stat.  22  G.  3,  c.  83,  "  or  incorpo- 
rated for  the  relief  or  maintenance  of  the  poor  under  any  local  act." 
Now  it  is  not  pretended  that  this  district  is  an  union  under  either  of  the 
first  two  descriptions.  Neither  is  it  one  under  the  third.  The  division 
made  under  the  authority  of  stat.  13  &  14  C.  2,  c.  12,  s.  21,  did  not 
separate  the  two  members  of  the  district  in  question,  but  only  separated 
the  whole  district  from  the  rest  of  the  ancient  parish  of  St.  Andrew, 
Holborn.  Then  the  two  members  were  separated,  for  ecclesiastical  pur- 
poses, under  the  provisions  of  stat.  10  'Ann.  c.  11,  s.  8.  But  that  sec- 
tion, and  sect.  23,  distinctly  provide  that  the  separation  shall  not  make 
the  parishes  distinct,  touching  the  relief  of  the  poor,  unless  a  separation 
take  place  according  to  sect.  22  of  the  same  statute,  which  has  not  been 
done  here.  And  it  appears  that  in  fact  the  two  members  of  the  district 
have  never  maintained  their  poor  separately.  St.  George  the  Martyr 
is,  indeed,  in  an  ecclesiastical  sense,  a  distinct  parish,  by  operation  of 
Btat.  10  Ann.  c.  11,  s.  8;  St.  Andrew,  Holborn,  above  Bars,  is  not  a 
distinct  parish  even  in  that  sense.  The  two  are,  it  is  true,  often  spoken 
of,  both  in  common  parlance,  and  incidentally  in  acts  of  parliament,  as 
united  parishes ;  but  that  is  merely  an  inaccuracy  of  expression.  Then 
stat.  6  G.  4,  c.  clxxv.,  gives  directions  for  the  government  of  the  poor 
in  the  district ;  and  it  provides  for  the  appointment  of  governors  and 
directors  of  the  poor :  the  governors  and  directors  are,  it  is  true,  dis- 
tributed in  a  certain  proportion  between  the  two  members  of  the  district ; 
but  the  whole  body  jointly  manages  the  whole  body  of  the  poor  of  the 
whole  district,  and  the  rates,  &c.,  are  still  joint ;  so  that  the  two  mem- 
bers of  it  do  not  separately  maintain  their  own  poor,  nor  are  they  incor- 
porated for  the  maintenance  of  the  poor,  inasmuch  as  they  were  not,  for 
that  purpose,  previously  distinct.  It  is  therefore  simply  the  case  of  a 
district  under  a  local  act,  which  may  be  united  with  others,  as  was  de- 
cided in  the  case  of  Rex  v.  The  Poor  Law  Gommissioners  in  the  Matter 
of  The  Whitechapel  Union,  ante,  p.  34.  The  language  of  the  commis- 
sioners* order  seems  to  have  given  rise  to  this  application :  the  district 
is  there  called  "united  parishes;"  and  that,  in  some  sense,  is  correct: 
but  it  cannot,  at  any  rate,  have  the  effect  of  changing  the  legal  relation 
of  the  two  members  of  the  district. 

Sir  F.  Pollock,  Erie,  Bmhy,  and  Thomas,  contra.  The  question  is, 
simply,  whether  St.  Andrew,  Holborn,  above  Bars,  and  St.  George  the 
Martyr,  constituted  an  union  within  the  meaning  of  sect.  32.  The  inter- 
pretation clause,  sect.  109,  cannot,  at  any  rate,  be  used  to  restrict  the 
meaning  of  the  word ;  its  object  was  merely  to  comprehejad,  within  the 
previous  enacting 'clauses  of  the  statute,  cases  which,  in  the  common 
sense  of  the  terms  used,  might  have  been  excluded.  It  was  necessary 
for  this  purpose ;  and,  on  referring  to  the  interpretations  given,  it  will 
appear  throughout  that,  in  fact,  the  object  of  the  clause  was  to  enlarge 
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the  meaning  of  the  words  interpreted.  A  strict  application  of  sect. 
109  is  out  of  the  question ;  the  word  "incorporation,"  in  its  strict  legal 
sense,  is  inapplicable  to  unions  formed  under  stat.  4  &  5  W.  4,  c.  76. 
Neither  can  the  meaning  of  the  legislature  be  interpreted  by  fjfcts  drawn 
from  a  research  into  obscure  parts  of  the  history  of  the  parishes.  It 
must  have  been  meant,  by  "  union,"  to  refer  to  every  case  in  which 
parishes,  &c.,  were  united,  in  the  ordinary  meaning  of  the  word,  and 
the  understanding  entertained  in  the  respective  places  themselves.  Now 
there  can  be  no  question  that  these  districts,  or  parishes,  do,  in  the 
common  sense  of  the  word,  unite  to  maintain  their  poor.  And  this  is 
the  language  used  respecting  them  in  numerous  acts  of  parliament. 
Thus,  stat.  10  G.  4,  c.  xxxii.,  which  was  passed  to  put  an  end  to  the 
disputes  between  the  parishes  and  Lincoln's  Inn,  is  entitled  "  An  act 
for  confirming  an  agreement  between  the  treasurer  and  masters  of  the 
bench  of  Lincoln's  Inn  and  the  governors  and  directors  of  the  poor  of 
the  united  parishes  of  St.  Andrew  Holborn  above  the  Bars  and  St. 
George  the  Martyr;"  and  the  recital  has  the  following  expression, 
"  the  governors  and  directors  of  the  poor  of  the  said  part"  (that  is, 
above  the  Bars)  "  of  the  parish  of  St.  Andrew  Holborn  and  the  parish 
of  St.  George  the  Martyr  (such  last-mentioned  parish  having  long  since 
been  united  with  the  said  part  of  the  said  parish  of  St.  Andrew  Holborn 
for  the  purpose  of  relieving  the  poor  and  some  other  parochial  pur- 
poses)." So,  in  the  paving  act  of  11  G.  3,  c.  22,  the  first  section 
speaks  of  "  the  parishes  of  St.  Andrew,  Holborn,  above  the  Bars,  and 
St.  George  the  Martyr."  The  local  acts,  6  G.  3,  c.  100,  39  G.  8,  c. 
41,  and  6  G.  4,  c.  clxxv.,  have,  in  the  ordinary  sense  of  the  words,  the 
effect  of  uniting  these  districts  for  the  relief  of  the  poor.  The  commis- 
sioners themselves  treat  them  as  united ;  for,  in  their  order,  they  order 
and  declare  "that  the  parishes  and  places,  the  names  of  which,"  &c., 
*'  are  specified  in  the  margin  of  this  order, "-shall  be  united  ;  and,  in  the 
margin,  they  specify  "  St.  Andrew  Holborn  above  Bars  united  with  St. 
George  the  Martyr."  Afterwards  they  call  them  "  the  united  parishes." 
It  may  be  said  that  the  language,  in  all  these  instances,  is  founded  on  a 
mistake :  but  it  shows,  at  any  rate,  the  general  and  popular  understand- 
ing. Under  stat.  10  Ann.  c.  11,  s.  22,  there  was  a  power  to  sever  these 
districts  as  to  the  maintenance  of  the  poor,  which  power  is  put  an  end 
to  by  the  local  acts  for  the  joint  maintenance  of  the  poor :  that  must  be 
considered  as  a  species  of  union  of  the  two  for  the  purpose.  The  Court, 
in  its  judgment  in  Rex  v.  The  Poor  Law  Oommiasioners,  in  the  Matter 
of  The  Whitechapel  Union,  ante,  p.  53,  especially  recognised  the  impro- 
priety of  forming  large  parishes  with  others  into  an  union.  Here  there 
are  already  fifty  elected  governors  and  directors  of  the  poor,  besides 
those  who  are  so  ex  officio ;  in  the  case  of  St.  Pancras  there  were  only 
•  forty.  The  affidavits  show  the  district  to  be  very  populous.  Under  the 
order  of  the  commissioners  there  will  be  but  fourteen  guardians  for  the 
original  united  district,  and  but  twenty  for  the  whole  new  union.  And 
the  objection  which  prevailed  most  strongly  in  Bex  v.  The  Poor  Law 
Commissioners,  in  the  Matter  of  the  Parish  of  St.  Pancras,  ante,  p.  1, 
that  the  commissioners  ought  not  to  have  the  power  of  repealing  acts  of 
parliament,  applies  forcibly  here,  where  so  many  locaf  acts  exist.  The 
stat-  4  &  5  W.  4,  c.  76,  is  framed  throughout  on  the  principle  of  respect- 
ing existing  authorities. 
Lord  Denman,  C.  J.    The  order  of  the  commissioners  purports  to  be 
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made  under  sect.  26  of  stat.  4  &  5  W.  4,  c.  76 ;  the  objection  arises 
upon  sect.  32,  the  objectors  contending  that  St.  Andrew,  Holborn,  above 
Bars,  and  St.  George  the  Martyr,  constitute  an  union  within  sect.  32, 
and  that,  therefore,  the  consent  required  by  that  section  ought  to  have 
been  obtained.  The  words  of  the  exception  in  sect.  32  are  "  except 
when  united  for  the  purposes  of  settlement  or  rating."  It  is  said  that 
the  district  comprehending  St.  Andrew,  Holborn,  above  Bars,  and  St. 
George  the  Martyr,  is  within  this  exception,  because,  in  various  acts  of 
parliament,  the  legislature  has  used  expressions  apparently  recognising 
the  members  of  this  district  as  an  union.  We  have  already  pronounced 
two  decisions  on  different  sections  of  the  act :  but  neither  of  these  ap- 
pears to  me  applicable  to  the  present  question.  The  first(a)  only  de- 
cided that,  where  a  parish  has  guardians  under  a  local  act,  the  commis- 
sioners could  not,  under  sect.  39,  direct  an  election  of  guardians  accord- 
ing to  the  Poor  Law  Amendment  Act.  But  we  are  pressed  with  the 
argument  that,  in  the  second  case,(ft)  we  used  expressions  implying  that 
the  size  and  population  of  parishes  furnish  a  reason  against  allowing 
the  commissioners  power  to  unite  them  to  others ;  and  it  seems  to  have 
been  assumed  that  we  were  prepared  to  interpret  the  act  differently, 
according  to  the  differences  which  we  might  find,  in  these  respects,  be- 
tween the  several  parishes.  We  said,  however,  nothing  of  this  sort : 
we  only  suggested  a  reason  which  might  have  induced  the  legislature  to 
exempt  from  the  operation  of  sect.  39  parishes  so  large  as  to  have  re- 
quired local  boards.  We  disclaim  altogether  the  assumption  of  any 
right  to  assign  different  meanings  to  the  same  words  in  an  act  of  par- 
liament on  the  ground  of  a  supposed  general  intention  in  the  act.  We 
find  it  necessary  to  give  a  fair  and  reasonable  construction  to  the  lan- 
guage used  by  the  legislature ;  but  we  are  not  to  assume  the  unwar- 
rantable liberty  of  varying  that  construction  for  the  purpose  of  making 
the  act  consistent  with  any.  views  of  our  own.  It  is  then  said  that  we 
have  recognised  the  general  policy  of  the  act  to  be,  not  to  interfere  with 
existing  authorities.  That  we  do  not  deny ;  and,  in  the  first  case,(c)  we 
carried  this  principle  of  interpretation  to  a  considerable  extent.  But 
we  must  look  at  the  actual  state  of  things,  and  not  be  governed  merely 
by  words :  we  are  to  see,  not  whether  this  has  been  called  an  union, 
but  whether  it  be  one  within  the  meaning  of  the  act.  Now  we  have 
nothing  to  resort  to  but  the  109th  section.  The  district  in  question  is 
clearly  not  an  union  under  the  provisions  of  this  act,  nor  under  stat.  22 
G.  3,  c.  83.  Then  is  it  "  any  number  of  parishes,"  "  incorporated  for 
the  relief  and  maintenance  of  the  poor  under  any  local  act?"  Now, 
what  is  a  parish  ?  "  Any  parish,  city,  borough,  town,  township,  liberty, 
precinct,  vill,  village,  hamlet,  tithing,  chapelry,  or  any  other  place, 
or  division  or  district  of  a  place,  maintaining  its  own  poor,  whether 
parochial  or  extra  parochial."  Under  this  restriction,  is  the  word 
"  parish,"  as  descriptive  of  a  place  maintaining  its  own  poor,  applica- 
ble either  to  St.  Andrew,  Holborn,  above  Bars,  or  to  St.  George  the 
Martyr  ?  Each  member  is  no  more  than  a  part  of  a  large  district,  the 
whole  of  which  originally  maintained  its  own  poor ;  but  neither  of  these 

(a)  Rex  T.  The  Poor  Law  Committionert,  in  the  Matter  of  the  Farith  of  St,  Pancrat,  ante, 

{b)  Rex  T.  The  Poor  Law  CommUsionert,  tn  The  Matter  of  the  Whitechapel  Union,  ante, 
p.  84. 

(c)  Rex  f.  The  Poor  Law  Commiseionertf  in  the  Matter  of  the  Parish  of  St.  Panerae^ 
ante,  p.  1. 
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two  members,  tiow  said  to  be  united,  ever  was  a  separate  parish  in  any 
other  than  an  ecclesiastical  sense.  It  is  perfectly  clear  that  the  excep- 
tion does  not  apply ;  and  we  are  therefore  bound  to  say  that  the  certio- 
rari cannot  be  granted,  the  objection  to  the  order  having  been  satisfac- 
torily answered. 

LiTTLEDALE,  J.  It  appears  that  the  parish  of  St.  Andrew,  Holborn, 
before  the  time  of  Charles  II.,  was  a  single  parish  maintaining  its  own 
poor ;  that  it  was  afterwards,  under  the  provisions  of  stat.  13  &  14  C. 
2,  c.  12,  s.  21,  divided  into  three  Liberties,  one  of  which  was  the  Upper 
Liberty,  each  of  the  three  Liberties  having  separate  overseers,  and 
being  in  the  nature  of  a  distinct  township.  Then,  under  the  Church 
Building  Act  of  10  Ann.  c.  11,  s.  8,  commissioners  were  authorized  to 
ascertain  the  district  and  division  of  each  parish  to  be  appointed  for 
every  church  to  be  erected  or  constituted  under  the  Act ;  and  every 
such  district  was  to  be  a  distinct  parish,  except  as  touching  church  rates, 
the  relief  of  the  poor,  and  rates  for  the  highways.  Under  this  section, 
the  district  was  divided  into  two  members,  the  new  parish  of  St.  George 
the  Martyr,  and  the  remaining  part  of  the  Liberty,  called  St.  Andrew, 
Holborn,  above  Bars.  By  sect.  22  of  the  same  act,  the  commissioners 
were  enabled,  with  the  consent  of  certain  parties,  to  make  these  districts 
distinct  parishes  for  all  purposes ;  but  that  has  not  been  done,  so  that 
the  case  falls  only  under  sect.  8.(a)  Down  to  the  passing  of  the  Poor 
Law  Amendment  Act,  the  inhabitants  of  the  whole  Liberty  were  jointly 
rated,  and  maintained  their  poor  jointly.  It  is  true  that,  in  the  inter- 
mediate time,  local  acts  passed  distributing  the  appointment  of  the  per- 
sons, who  were  to  superintend  the  relief,  between  the  different  members 
of  the  district ;  and  the  legislature  has,  in  some  instances,  used  language 
apparently  recognising  the  two  members  as  distinct  parishes.  But  such 
expressions  cannot  vary  the  fact.  Stat.  10  Ann.  c.  11,  does  not  make 
the  two  members  separate  parishes  for  the  maintenance  of  the  poor ; 
and  the  local  acts  do  no  more  than  determine  in  what  way  the  relief 
jointly  given  to  the  poor  of  the  whole  district  shall  be  superintended, 
by  directing  in  what  proportions  each  part  shall  choose  the  persons  who 
are  to  superintend.  Now,  looking  at  sect.  109  of  stat.  4  &  5  W.  4,  c. 
76,  this  whole  district  seems  to  me  to  be  clearly  a  ^^  parish,"  maintain- 
ing its  own  poor.  Is  it  then  an  union  ?  By  the  same  section  it  is  not 
an  union,  unless  it  consist  of  a  ^'number  of  parishes"  '^ incorporated 
for  the  relief  or  maintenance  of  the  poor  under  any  local  act."  That 
is  clearly  not  the  case.  This  is,  therefore,  an  order  made  duly  under 
section  26. 

Williams,  J.  The  question,  as  appears  by  the  ground  taken  on  both 
sides,  is  a  very  short  one.  It  is,  whether  the  places  in  question  form  an 
union  within  the  proviso  of  sect.  32.  My  opinion  is  that  they  do  not. 
Two  kinds  of  division  are  brought  under  our  notice:  one  a  division 
made  under  the  authority  of  stat.  13  &  14  Car.  2,  c.  12,  s.  21,  for  the 
separate  maintenance  of  the  poor;  the  other  under  the  authority  of 
stat.  10  Ann.  c.  11,  s.  8,  for  ecclesiastical  purposes  only.  The  latter 
of  these  divisions  is  the  only  one  under  which  the  district  in  question 
has  been  divided.  St.  tJeorge  the  Martyr  is  therefore  a  parish  for  eccle- 
siastical purposes  only.  Had  the  provisions  of  s«ct.  22  of  stat.  10 
Ann.  c.  11  been  carried  into  operation,  I  admit  that  it  would  have  been 
a  separate  parish  for  all  purposes ;  but  that  has  not  been  done.     With 

(a)  See  also  ss.  28,  25. 
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reference  to  the  maintenance  of  the  poor,  the  division  effected  no  altera- 
tion ;  therefore  St.  George  the  Martyr  is  not  a  parish  with  reference  to 
the  maintenance  of  the  poor.  With  respect  to  the  remaining  part  of 
the  question,  I  cannot  agree  with  the  argument  in  support  of  the  rule, 
that  we  are  not  to  look  to  sect.  109  for  the  interpretation  of  the  term 
" union."  We  there  find  the  definition  of  the  word,  as  used  in  the  act; 
and  the  question  is,  whether  this  district  comprehend  any  number  of 
parishes  (meaning,  as  before  defined,  divisions  maintaining  their  own 
poor)  incorporated  for  the  relief  or  maintenance  of  the  poor  under  any 
local  act.  This  is  not  such  an  union,  under  either  stat.  13  &  14  G.  2, 
c.  12,  8.  21,  or  stat.  10  Ann.  c.  11,  s.  8.  Complaint  is  made  that  anti- 
quated documents  have  been  resorted  to  for  the  purpose  of  contradict- 
ing the  inference  from  the  language  used  in  acts  of  parliament :  but 
they  have  been  resorted  to  only  for  the  purpose  of  showing,  from  the 
history  of  the  parish  antecedent  to  those  acts,  that  the  district  has  never 
been  divided  except  for  ecclesiastical  purposes.  I  am  of  opinion,  there- 
fore, that  sect.  26  authorizes  what  the  commissioners  have  done,  and 
that  their  authority  is  not  interfered  with  by  sect.  32. 

Coleridge,  J.  This,  unless  I  am  mistaken,  is  one  of  the  clearest  and 
shortest  points  ever  presented.  The  whole  question  is,  what  is  the 
proper  description  of  that  district  which  is  named  in  the  title  of  stat.  6 
G.  4,  c.  clxxv.  If  it  be  a  district  consisting  of  two  members  forming 
an  union  within  sect.  32  of  stat.  4  &  5  W.  4,  c.  76,  the  order  of  the 
commissioners  is  not  valid ;  if  there  be  no  such  union,  then  the  order  is 
valid  under  sect.  26.  In  support  of  the  rule,  two  main  propositions 
were  relied  upon.  The  first  was,  that  the  information  produced  on  the 
other  side  was  antiquated,  and  not  generally  known,  and  could  not  have 
been  in  the  contemplation  of  the  legislature,  and  ought  not  to  be  acted 
upon  by  the  commissioners.  But  we  cannot  proceed  on  that :  we  have 
only  to  say  whether  the  information  be  correct  in  fact.  The  other 
argument  is,  that  the  interpretation  clause  cannot  have  the  effect  of 
restraining  the  sense  of  the  words  used,  or  of  excluding  the  popular 
understanding  of  them.  Whether  districts  can  be  united  which  never 
were  separate,  is  not  material.  Decide  that,  if  you  please,  most  favour- 
ably for  the  parties  supporting  the  rule.  Still  there  must  be  a  plurality 
of  that  which  is  interpreted  to  mean  a  "parish.*'  Now  take  the  first 
and  last  clauses  of  the  interpretation  of  "  union*'  in  sect.  109.  St. 
George  the  Martyr  might  indeed  satisfy  the  word  "parish"  within  the 
first  clause ;  but  does  it  come  within  the  last  clause  ?  Does  it  maintain 
its  own  poor  ?  And  where  is  the  other  place  maintaining  its  own  poor  ? 
It  is  clear,  from  the  history  of  the  place  both  before  and  after  the  pass- 
ing of  stat.  13  k  14  C.  2,  c.  12,  that  St.  Andrew,  Holborn,  above  Bars, 
never  did  maintain  its  own  poor.  Therefore,  whatever  extent  of  signi- 
fication be  given  to  the  wofd  "union,"  there  were  not  in  this  district 
materials  to  form  one.  Rule  discharged  without  costs.(a) 

(a)  On  the  16th  of  December,  1837,  Frewin  add  Southgate,  two  of  the  governors  and 
directors  before  mentioned,  (see  p.  57,)  filed  their  bill  in  Chancery  against  the  Poor  Law 
Commissioners  and  the  Guardians  of  the  Holborn  Union,  praying  that  the  Poor  Law  Com- 
missioners might  be  ordered  to  rescind  their  order  for  forming  the  union,  and  a  certain 
order  made  by  them  for  enlarging  the  Holborn  workhouse  for  the  purposes  of  the  union ; 
and  that  it  might  be  decreed  that  the  defendants  had  no  power  or  authority  to  alter  or 
enlarge  the  workhouse,  and  that  they  might  be  restrained  therefrom. 

The  defendants  demurred  to  the  bill,  for  want  of  jurisdiction  and  want  of  equity. 

The  demurrer  was  argued  before  the  Vice-chancellor,  Sir  L.  Shadwell,  on  the  28d  of 
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I>eceiDber,  1837,  when  his  Honour  overruled  the  demurrer,  and  the  injunction  issued  as  of 
coarse. 

On  appeal  from  this  decision  to  Lord  Chancellor  Cottenham,  his  Lordship,  on  the  27th 
of  January,  1888,  gave  judgment,  allowing  the  demurrer,  and  dissolving  the  injunction 
with  costs,  thereby  overruling  the  decision  of  the  Vice-Chanoellor. 

His  Lordship  said — 

1st.  That  to  justify  the  interposition  of  the  Court,  the  plaintiff  must  show  that  the 
Commissioners  had  exceeded  their  authority  ;  that  this,  so  far  as  regarded  the  formation 
of  the  union,  was  attempted  to  be  shown  only  from  the  local  act ;  and  that,  looking  at  this 
act,  he  was  clearly  of  opinion  that  the  Commissioners  had  power  to  form  the  union,  and 
that,  therefore,  there  was  no  excess  of  authority  in  this  respect. 

2d.  That  if  he  had  thought  otherwise,  he  should  have  been  bound  by  the  decision  of  the 
Court  of  Queen's  Bench. 

3d.  That  another  point  raised  by  the  bill — ^namely,  whether,  assuming  the  order  of  the 
Commissioners  for  the  formation  of  the  union  to  be  valid,  they  bad  the  power  which  they 
bad  assumed  as  to  the  workhouse — depended  on  the  clauses  of  the  Poor  Law  Amendment 
Act,  4  &  5  W.  4,  c.  76;  and,  after  commenting  on  ss.  21,  28,  24,  26,  28,  38,  109,  he  said 
that  it  waa  clear  that  the  Commissioners,  through  the  guardians  of  the  union,  had  the 
power  which  they  had  assumed. 

4th.  That  as  long  as  the  Commissioners  confined  themselves  to  acts  within  their  juris- 
diction, the  Court  of  Chancery  would  not  interfere,  or  examine  into  the  question  whether 
they  had  used  their  discretion  judiciously  ;  but  that,  if  they  exceeded  their  jurisdiction, 
the  Court  would  treat  them  as  persons  dealing  with  property  without  legal  authority. 

(From  the  notes  of  the  counsel  engaged  in  the  proceedings  in  Chancery.) 
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Pbintiff  insured  premises  against  fire,  by  the  description  of  a  granary,  &,c,  and  '^a  kiln  for  dry- 
ing com  in  use,*'  communicating  therewith.  By  the  conditions  of  insurance,  the  policy  was 
to  be  forfeited  unless  the  buildings  were  accurately  described,  and  the  trades  carried  on  therein 
specified ;  and,  if  any  alteration  were  made  in  the  building,  or  the  risk  of  fire  increased,  the 
alteration,  &c.,  was  to  be  notified  and  allowed  by  endorsement  on  the  policy,  otherwise  the  in- 
surance to  be  void.  The  plaintiff  carried  on  no  trade  in  the  kiln  except  drying  com ;  but,  on 
one  occasion,  he  allowed  the  owner  of  some  bark,  which  had  been  wetted,  to  dry  it  gratuitously 
in  the  kiln,  and  this  occasioned  a  fire,  by  which  the  premises  were  destroyed  on  the  third  day 
after  the  drying  of  the  bark  commenced.  Drying  bark  was  a  distinct  trade  from  drying  corn., 
and  more  hazardous,  and  insurers  charged  a  higher  premium  for  bark  kilns  than  corn  kilns. 

Hdd,  that  the  assured  was  not  precluded  from  recovering,  either  on  the  ground  of  an  alteration 
of  risk,  or  (in  the  absence  of  firaud)  because  the  fire  arose  from  his  negligence. 

Assumpsit  on  a  policy  of  insurance  against  fire.  The  first  count  set 
out  the  policy,  dated  29th  March,  1830,  which  stated  that  the  plaintiff 
had  paid  to  the  Norwich  Union  Fire  Insurance  Society  3/.  15j.,  as  pre- 
mium for  insuring  2500/.  on  the  property  in  the  policy  mentioned ;  that 
the  defendants,  being  three  directors,  whose  hands  were  subscribed  to 
the  policy,  agreed  that,  while  the  premium  should  be  paid,  the  capital 
stock  and  funds  of  the  society  should,  according  to  the  deed  of  settle- 
ment thereof,  be  liable  to  make  good  all  loss  by  fire  to  the  property 
therein  described,  not  exceeding  1400/.,  '<on  a  granary  divided  in  the 
middle  by  a  party  wall,  with  a  counting-house  at  the  west  end,  all  under 
one  roof,  brick  and  slate,  and  also  a  kiln  for  drying  corn  in  use,  attached 
to  the  outward  walls  of  the  granary,  and  communicating  therewith  by 
one  door,  the  kiln  built  entirely  df  brick  and  iron,  and  tiled,  except  the 
spars  of  the  roof  and  inside  plastering ;"  1000/.  on  grain,  pulse,  seed^  and 
utensils  in  trust,  in  trade^  on  commission,  or  the  plaintiff's  own  property, 
in  the  said  divided  granary ;  and  100/.  on  a  warehouse,  described  in  the 
policy;  and  by  a  memorandum,  afterwards  endorsed,  it  was  declared 
that  1350/.  of  the  1400/.  was  insured  on  the  granary  and  countinghouse, 

TOL.  xxxiu. — 5 


64  Shaw  v.  Robberds.   H.  T.  1837.  [75 

and  50/.  on  the  kiln ;  the  declaration  then  alleged  that  certain  conditions, 
were  endorsed  on  the  policy,  some  of  which  were  set  out.  The  third  was 
as  follows:  *** Persons  insuring  will  forfeit  their  right  to  the  sums  secured 
by  their  policies,  unless  the  buildings  insured,  or  containing  the  goods 
insured,  be  accurately  described,  the  trades  carried  on  therein  specified, 
and  the  nature  of  the  property  correctly  stated,  so  that  it  may  be  placed 
under  proper  classes,  and  charged  at  the  appropriate  rates  of  premium; 
and  if  a  building  contain  any  stove  or  oven;  (used  in  the  process  of  manu- 
facture,) kiln,  furnace,  or  steam  engine,  or  any  process  of  fire-heat  be 
carried  on  therein,  other  than  the  ordinary  risk  of  common  fires  in  pri- 
vate houses,  the  same  must  be  noticed  in  the  policy,  or  it  will  be  void 
in  respect  to  such  building  and  the  goods  therein."  The  sixth  was  as 
follows  :  "  If  any  alteration  or  addition  be  made  in  or  to  the  building  or 
covering  of  any  premises  insured,  or  in  which  any  insured  property  is 
contained,  or  the  risk  of  fire  to  which  such  building  is  exposed,  be  by 
any  means  increased,  or  if  any  furniture  or  goods  be  removed  into  other 
premises,  such  alteration,  addition,  increase  of  risk,  or  removal,  must 
be  immediately  notified  and  allowed  by  endorsement  on  the  policy,  (the 
endorsement  being  duly  made  and  signed  by  one  of  the  society's  secre- 
taries or  agents,)  otherwise  the  insurance,  as  to  such  buildings  or  goods, 
will  be  void."  The  declaration  then  alleged  the  payment  of  premium, 
mutual  promises,  interest  in  the  plaintiff  to  the.amount  insured,  and  that 
afterwards,  to  wit,  13th  December,  1832,  the  said  granary,  counting- 
house,  and  kiln,  grain,  pulse,  seed,  and  utensils,  were  burned ;  that,  at  the 
time  of  making  the  policy,  the  premises  were  accurately  dest^ribed,  the 
trade  carried  on  therein  specified,  and  the  nature  of  the  property  cor- 
rectly stated :  compliance  with  other  conditions  (not  material  here)  on 
the  part  of  the  plaintiff  was  also  alleged.  Breach,  that  neither  the  de- 
fendants nor  the  society  had  paid  the  2500/.,  or  made  good  the  loss,  &c. 

Plea,  Non  Assumpsit,  (a) 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1835,  the  following  facts  appeared.(6)  The  plaintiff,  who 
was  a  corn  merchant,  effected  the  polipy  described  in  the  declaration, 
on  premises  at  Lynn  in  Norfolk.  He  was  in  the  habit  of  using  the  kiln 
to  dry  corn,  and  for  no  other  purpose.  In  1832  a  vessel,  laden  with 
oak-bark,  was  sunk  near  Lynn.  The  owner  of  the  bark  requested  the 
plaintiff  to  allow  him  to  dry  it  on  his  premises.  The  plaintiff  consented; 
and  the  owner  of  the  bark,  being  allowed  to  dry  it  gratuitously,  com- 
menced drying  it  in  the  above  mentioned  kiln.  No  notice  of  this  was 
given  to  the  insurers.  The  fire  in  the  kiln,  for  drying  the  bark,  was 
not  larger  than  that  usual  in  the  case  of  drying  corn.  While  the  bark 
was  drying,  on  the  third  day  after  the  commencement  of  that  process, 
the  kiln  and  all  the  premises  insured  took  fire  and  were  consumed.  It 
was  proved  that  insurance  offices  require  a  higher  premium  in  the  case 
of  bark-kilns  than  in  that  of  corn-kilns.  The  Lord  Chief  Justice  desired 
the  jury  to  say,  first,  whether  drying  bark  and  drying  corn  were  different 
trades ;  secondly,  whether  drying  bark  was  more  dangerous  than  drying 
corn ;  thirdly,  whether  the  fire  was  occasioned  by  drying  the  bark.  The 
jury  found  that  the  trades  were  different,  that  drying  bark  was  the  more 

(a)  The  declaration  waa  entitled  of  August  llth,  18.33. 

(6)  Some  argument  took  place  respecting  the  communications  between  the  parties,  which  \eA 
to  efiecting  the  policy,  as  showing  the  view  taken  by  the  insurers  of  the  degree  of  risk ;  but,  as 
the  judgment  proceeded  on  other  grounds,  this  is  not  noticed  in  the  report. 
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dangerous,  and  that  the  fire  was  occasioned  by  drying  it.  His  lordship 
then  directed  a  verdict  for  the  defendants,  reserving  leave  to  move  for  a 
verdict  for  the  plaintiff,  for  the  whole  sum  claimed,  or  for  such  part  as 
the  Court  should  think  him  entitled  to  recover.  In  Michaelmas  term, 
1837,  Sir  J.  Campbell^  Attorney  General,  obtained  a  rule  accordingly. 
The  case  was  argued  in  Michaelmas  t«rm  last,  (a) 

Sir  F,  Pollock,  Sir  W,  W.  Follet,  and  fVightmmiy  showed  cause. 
The  contract  is  entire;  and  therefore  the  plaintiff,  if  he  fail  upon  any 
part  of  his  claim,can  recover  nothing;  the  enumeration  of  the  separate 
risks  is  necessary  merely  for  the  revenue,  under  stat.  9  G.  4,  c.  13.  *  It 
will  probably  be  argued  that  a  single  act  of  negligence  ought  not  to  de- 
prive the  assured  of  the  benefit  of  the  insurance  ;  and  the  case  may  be 
Ukened  to  that  of  a  marine  insurance,  which  is  not  avoided  by  the  neg- 
ligence of  the  master  or  crew.  But  here  was  gross  negligence  on  the 
part  of  the  assured :  the  application  of  the  kiln  to  a  purpose  more  dan- 
gerous than  that  to  which  it  was  said,  in  the  policy,  to  be  applied,  re- 
leases the  insurers  as  much  as  the  insurers  of  a  bakehouse  would  be 
released  if  the  baker  chose  to  dry  gunpowder  in  his  oven,  and  a  fi.re 
were  produced  by  his  so  doing.  In  fact,  the  description  of  the  kiln  in 
the  policy  is  a  misdescription,  under  the  third  condition.  Had  it  been 
represented,  at  the  time  of  the  insurance,  that  the  kiln  was  to  be  applied 
to  a  different  and  more  dangerous  trade  for  three  days,  the  premium 
would  have  been  higher.  Whether  this  be  called  a  misdescription  or  a 
breach  of  warranty  is  immaterial.  [Patteson,  J.  A  misdescription, 
it  should  seem,  takes  place  only  where  the  representation  made  is  false 
at  the  thne  of  making  it.]  At  any  rate,  there  would  have  been  a  mis- 
representation if  the  kiln,  at  the  time  of  the  insurance,  was  used  as  it 
was  at  the  time  of  the  loss  :  that  is  sufficient  to  release  the  insurers,  for 
it  shows  that  there  has  been  a  breach  of  an  implied  warranty.  A  de- 
viation avoids  a  marine  policy,  because  the  risk  incurred  is  different 
from  the  risk  insured  against;  and  this,  though  the  risk  be  not  increased 
Here  was  an  increase  of  risk,  within  the  express  words  of  the  sixth  con- 
dition.   The  new  risk  should  have  been  endorsed. 

Sir  J.  Campbell,  Attorney  General,  and  Kelly,  contra.  The  defence 
now  iet  up  might  have  been  available  if  the  jury  had  found  that  the 
plaintiff  carried  on,  in  th^kiln,  a  different  trade  from  that  described  in 
the  policy.  But  no  trade  has  been  carried  on  with  respect  to  the  bark: 
it  might  as  well  be  argued  that,  if  a  man  who  had  been  wetted  by  rain 
had  been  allowed  to  dry  his  clothes  gratuitously,  that  would  have  been 
a  new  trade.  The  cases  of  deviation  are  therefore  not  analogous ;  if 
they  were,  it  would  follow  that  the  policy  would  have  been  avoided, 
though  no  fire  had  been  caused  by  drying  the  bark.  [Patteson,  J. 
mentioned  Dobson  v.  Sotheby,  Moo.  &  M.  90,  (22  E.  C.  L.  R.  260.)  '  Sir 
F.  Pollock,  There  the  negligence  was  by- the  servants  of  the  assured: 
here  it  is  by  the  assured  himself]  Then  it  is  said  that  the  risk  was  in- 
creased. But  there  is  no  warranty  in  the  policy  that  there  shall  be 
nothing  done  in  the  kiln  except  the  corn-drying;  and  fraud  is  not  im- 
puted. There  may  have  been  negligence ;  but  the  risk  accruing  from 
such  casualties  is  one  of  the  perils  insured  against.  The  third  condition 
had  in  view  merely  such  a  description  as  should  serve  to  identify  the 

(a)  No^mber  23d  and  23d,  1836.  Before  Lord  Denman,  C.  J.,  PatteBon,  Williama,  aud 
Colendge,Ji. 


66  Cowan  v.  Eobberds.  H.  T.  1837.  [80 

premises,  and  to  enable  the  insurers  to  ascertain  whether  the  risk  was 
singly  or  doubly  hazardous.  It  was  never  before  attempted  to  make  a 
description  prospective  like  a  warranty.  There  could  be  no  misrepre- 
sentation ;  the  representation  made  was  true  in  fact.  Then  it  is  said 
that  there  was  a  new  risk  requiring  endorsement  under  the  sixth  con- 
dition. According  to  this  argument,  any  use  whatever  of  the  kiln, 
though  not  hazardous,  and  for  the  shortest  possible  time,  different  from 
drying  corn,  must  have  been  endorsed.  But  nothing  less  than  the 
habitual  use  of  a  new  trade  could  require  endorsement.  That  mere 
negligence  does  not  avoid  a  policy,  has  been  decided  in  marine  insur- 
ance cases ;  Busk  v.  The  Royal  Exchange  •Assurance  Company^  2  B. 
&  Aid.  73.  fVaiker  v.  Maitland,  5  B.  &  Aid.  171,  (7  E.  C.  L.  R.  59.) 
Bishop  V.  Pentland,  7  B.  &  C.  219.  (a)  In  these  cases  it  has  been 
laid  down  that  the  insurers  are  liable,  if  the  proximate  cause  of 
the  loss  be  a  risk  insured  against,  though  the  loss  was  produced  re- 
motely by  negligence.  Very  few  fires  occur  where  there  hats  been  no 
negligence.  The  question  may  be  fairly  tried  by  examining  whether 
the  defence  could  be  pleaded  successfully  under  the  new  rules;  but  no 
such  plea  could  be  framed.  At  any  rate  the  defence  applies  to  the  kiln 
only;  the  contracts  are  so  far  distinct  that,  if  the  kiln  alone  had  been 
burnt,  no  damage  could  have  been  set  up  except  for  that.  If  the  as- 
sured had  parted  with  the  kiln  and  granary,  and  had  kept  the  goods  in 
the  granary,  he  might  have  recovered  for  the  burning  of  the  goods. 

Cur.  adu,  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  upon  a  policy  of  insurance  against  fire.  There 
were  two  subjects  of  insurance:  certain  buildings  including  a  dwelling- 
house,  "and  also  a  kiln  for  drying  corn  in  use,  attached  to  the  outward 
walls  of  the  granary,  and  communicating  therewith  by  one  doof,  the 
kiln  built  entirely  of  brick  and  iron."  Both  were  destroyed  by  the 
fire.  The  policy  was  subject  to  the  usual  conditions :  amongst  which 
the  third  provided  that,  if  there  were  any  misrepresentation  in  the 
description  of  the  premises,  the  policy  should  be  void ;  and  the  sixth 
that,  if  any  alteration  were  made,  either  in  the  buildings  or  the  business 
carried  on  therein,  notice  should  be  given  the  insurers,  an  additional 
premium,  if  required,  paid,  and  an  endorsement  made  on  the  policy; 
otherwise  the  policy  should  be  void. 

It  appeared  in  eyidence  that  the  kiln  had  been  constantly  used  for 
the  purpose  of  drying  corn  only;  but  that,  in  the  year  1832,  a  vessel 
laden  with  bark  having  been  sunk  in  the  river  near  the  premises,  and 
the  bark  wetted,  the  plaintiff  had  allowed  the  bark  to  be  dried  in  his 
kiln,  as  a  favour  to  the  owner  of  it.  No  notice  was  given  to  the  in- 
surers. No  greater  fire  than  usual  had  been  made ;  but,  in  the  course 
of  drying  the  bark,  the  kiln  took  fire,  and  both  the  kiln  and  the  other 
premises  were  burned  down. 

The  jury  found  that  corn-drying  and  bark-drying  are  different  trades, 
that  the  latter  is  more  dangerous  than  the  former,  and  that  the  loss 
happened  from  the  use  of  the  kiln  in  drying  the  bark.  A  verdict 
was  entered  for  the  defendants,  with  leave  to  the  plaintiff  to  move 

(fl)  And  see  Shan  v.  BmtaU,  note  {h)  to  ffoldnwrth  ▼.  Wuc,  7  B.  &  C.  798,  (14  E.  C  I 
R.  130.)     Toulmim  v.  Jnglis,  1  Campb.  4S1. 
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to  enter  a  verdict  for  him,  either  for  the  whole  amount  of  the  loss,  or, 
at  least,  for  the  value  of  the  kiln. 

The  third  apd  sixth  conditions  were  relied  on  in  argument  by  the 
defendants  ;  and  it  was  contended  that  the  facts  heie  show  either  a  mis- 
description of  the  kiln  within  the  third  condition,  or  a  change  of 
business  within  the  sixth.  The  two  conditions  together  were  also  said  to 
amount  to  a  warranty  that  nothing  but  corn  should  ever  be  dried  in  the 
kiln  ;  and  what  has  occurred  was  likened  to  a  deviation  in  the  case  of 
a  marine  insurance.  It  was  proved,  at  the  trial,  that  a  much  higher 
premium  Was  regularly  exacted  by  insurance  offices  for  a  bark-kiln 
than  for  a  malt-kiln.  The  argument,  therefore,  was  that  the  premises  were 
not  truly  described  in  the  policy,  or  that  the  trade  carried  on  there 
had  been  altered  at  the  time  of  the  fire  without  notice  to  the  insurance 
office. 

We  are,  however,  of  opinion  that  neither  of  the  conditions  applies 
to  this  case.  The  third  condition  points  to  the  description  of  the 
premises  given  at  the  time  of  insuring.;  and  that  description  was  in 
this  instance  perfectly  correct.  Nothing  which  occurred  afterwards, 
not  even  a  change  of  business,  could  bring  the  case  within  that  condition, 
which  was  fully  performed  when  the  risk  first  attached. 

The  sixth  condition  points  at  an  alteration  of  business,  at  something 
permanent  and  habitual;  and,  if  the  plaintiff  had  either  dropped  his 
business  of  corn-drying,  and  taken  up  that  of  bark-drying,  or  added  the 
latter  to  the  former,  no  doubt  the  case  could  have  been  within  that 
condition.  Perha,ps,  if  he  had  made  any  charge  for  drying  this  bark, 
it  might  have  been  a  question  for  the  jury  whether  he  had  done  so  as 
a  matter  of  business,  and  whether  or  not  he  had  thereby  (although  it 
was  the  first  instance  of  bark-drying)  made  an  alteration  in  his  business, 
within  the  meaning  of  that  condition.  But,  according  to  the  evidence, 
we  are  clearly  of  opinion  that  no  such  question  arose  for  the  consideration 
of  the  jury  ;  and  that  this  single  act  of  kiudness  was  no  breach  of  the 
sixth  condition. 

The  case  of  Dobson  v.  Sothehyy  Moo.  &  M.  90,  (22  E.  C.  L.  R.  260,) 
was  decided  by  Lord  Tentehden  upon  the  same  principle,  and  is  an 
authority  nearly  in  point  upon  this  part  of  the  case.  No  clause  in  this 
policy  amounts  to  an  express  warranty  that  nothing  but  corn  should 
ever  be  dried  in  the  kiln  ;  and  there  are  no  facts,  or  rule  of  legal  con- 
struction, from  which  an  implied  warranty  can  be  raised. 

Neither  does  the  principle  on  which  a  deviation  puts  an  end  to  a 
marine  insurance,  viz.  that  the  risk  insured  against  is  not  the  same  as 
that  incurred,  and  that  the  assured  have  no  right  to  vary  it,  apply  to 
the  present  case.  This  policy,  by  the  sixth  condition,  expressly  provides 
for  such  alterations  or  deviations  as  the  parties  deem  material.  For 
the  reasons  already  given,  we  think  that  the  facts  of  this  case  do  not 
bring  it  within  that  condition  ;  and  any  thing  short  of  that  cannot  be 
considered  as  an  alteration  or  deviation  under  this  contract. 

One  argument  more  remains  to  be  noticed,  viz.  that  the  loss  here 
arose  from  the  plaintiff's  own  negligent  act,  in  allowing  the  kiln  to  be 
used  for  a  purpose  to  which  it  was  not  adapted.  There  is  no  doubt 
that  one  of  the  objects  of  insurance  against  fire  is  to  guard  against  the 
negligence  of  servants  and  others :  and,  therefore,  the  simple  fact  of 
negligence  has  never  been  held  to  constitute  a  defence.  But  it  is  argued 
that  there  is  a  distinction  between  the  negligence  of  servants  or  strangers 
and  that  of  the  assured  l^imself     We  do  not  see  any  ground  for  such  a 
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distinction .  and  are  of  opinion  that,  in  the  ahsence  of  all  fraud,  the 
proximate  cause  of  the  loss  on\y  is  to  be  looked  to. 

For  these  reasons,  we  are  of  opinion  that  the  rule  must  be  made 
absolute,  to  enter,  a  verdict  for  the  plaintiff  for  the  whole  loss,  as 
having  been  produced  by  causes  which  do  not  prevent  the  policy  from 
attaching. 

Rule  absolute. 


The  KING  against  The  Justices  of  STAFFORDSHIRE.--p.  84. 

To  a  mandamas,  calling  on  the  justices  and  clerk  of  the  peace  of  a  county  to  allow  rate- 
payers an  inspection  of  certain  orders  of  sessions,  concerning  the  expenditure  of  the 
county  rate,  and  all  accounts,  &c.,  relating  to  such  orders,  it  was  returned  that  inspec- 
tion of  the  orders  had  been  given,  but  that  the  accounts  were  those  of  the  treasurer  and 
high  constable,  which  had  been  passed  at  sessions,  and  deposited  with  the  clerk  of  the 
peace,  according  to  stat.  12  G.  2,  c.  29,  s.  8;  and  that  an  abstract  thereof  had  been 
published,  according  to  stat.  65  G.  3,  o.  61,  s.  18;  wherefore  the  inspection  of  such  ac- 
counts had  been  refused.     Held^  a  good  return  ;  for  that 

1.  Parties  claiming  merely  as  rate-payers  have  no  right,  by  the  above  statutes,  to  inspect 
such  accounts  when  passed  and  deposited. 

2.  Supposing  the  accounts,  when  so  passed  and  deposited,  to  be  public  documents,  the 
rate-payers  have  not  such  an  interest  in  the  contents  as  entitles  them,  independently 
of  the  statutes,  to  demand  an  inspection. 

Mandamus,  tested  May  13th,  1835,  directed  to  the  justices  and  clerk 
of  the  peace  of  the  county  of  Stafford.  The  writ  recited  that,  since 
December  31st,  1831,  divers  rates  or  assessments  had  been  made  by  the 
said  justices,  on  the  several  townships  and  parishes  of.  that  county  lying 
within  their  commission,  under  the  statutes  in  that  case,  &c.,  and  large 
sums  levied  by  virtue  of  such  rates ;  that  divers  orders  had  been  made 
by  the  justices,  or  some  of  them,  for  the  expenditure  of  such  rates ;,  and 
that  several  orders  of  sessions  had  been  made  thereon  and  relating 
thereto:  and  that,  indictments  or  presentments  having  been  made  of 
Strynes  and  Beamhurst  bridges,  certain  orders  of  sessions  were  there- 
upon made  by  the  said  justices,  or  some  of  them,  for  taking  down  and 
rebuilding  the  same,  and  for  payment  of  divers  large  sums  in  respect 
thereof  and  relating  thereto :  and  that  divers  bills  of  costs  for  business 
alleged  to  be  done  for  the  said  county,  and  divers  accounts  of  disburse- 
ments made  by  the  said  clerk  of  the  peace,  which  were  respectively 
comprised  in  the  annual  accounts  of  the  said  county  for  the  year  1833, 
amounting,  &c.,  were,  bv  two  certain  orders  of  sessions  made  by  the 
said  justices,  or  some  of  them,  on  January  2d  and  April  10th,  in  the 
year  3  W.  4,  respectively  allowed  and  directed  to  be  paid  by  the  treasu- 
rer of  the  said  county :  and  that  divers  applications  had  been  made  to 
the  said  justices  and  clerk  of  the  peace,  by  and  on  behalf  of  divers  in- 
habitants of  the  township  of  M.  W.,  in,  &c.,  being  one  of  the  townships 
within  the  said  county  contributory  to  the  said  rates,  to  permit  the  said 
inhabitants,  being  rated  or  contributory  to  the  said  rates,  or  their  at- 
torney, "  to  inspect  and  take  copies  of  the  said  rates  or  assessments, 
and  the  orders  made  for  the  expenditure  thereof,  and  the  several  orders 
of  sessions  made  thereon,  and  all  accounts,  proceedings,  and  documents 
relating,  thereto,  and  of  the  said  indictments  or  presentments  of  Strynes 
and  Beamhurst  bridges,  and  of  the  orders  of  sessions  for  taking  down 
and  rebuilding  the  same,  and  for  payment  of  any  sum  or  sums  of  money 
in  respect  thereof  or  of  either  of  them^  with  the  accounts  relating 
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thereto,  and  also  of  such  several  bills  of  costs  and  disbursements"  of 
the  said  clerk  of  the  peace;  which  said  rates,  &c.,  (referring  to  the 
several  documents  just  mentioned,)  still  remain  in  the  custody  or  power 
of  the  said  justices  and  clerk  of  the  peace,  or  some  of  them,  but  that 
they  had  refused  to  allow  such  inspection  or  taking  of  copies,.  **  to  the 
great  damage  and  prejudice  of  the  inhabitants  of  the  said  township, 
being  rated,"  &c.  The  writ,  therefore,  commanded  them,  or  such  of 
them  in  whose  custody  or  power  the  same  might  be,  to  permit  and  suffer 
the  said  rate-payers  of  M.  W.,  and  Abraham  Flint,  their  attorney,  to 
inspect  and"  take  copies  of  all  the  said  rates  or  assessments  made  by  the 
said  justices  since  December  31st,  1831,  and  of  all  orders  made  for  the 
expenditure  thereof,  and  of  the  several  orders  of  sessions,  &c.,  (enu- 
merating the  other  documents,  as  mentioned  in  the  preceding  clause  of 
the  mandamus,)  or  that  they  should  show  cause,  &c. 

Return.  That  the  said  justices  and  clerk  of  the  peace  had  not 
refused  the  said  inhabitants,  or  their  attorney,  &c.,  permission  to  inspect 
or  take  copies  of  the  said  rates  and  assessments,  the  orders  for  the  ex- 
penditure thereof,  the  orders  of  sessions  made  thereon,  or  the  proceed- 
ings relating  thereto ;  nor  of  the  said  indictments  or  presentments,  or 
the  orders  of  sessions  for  taking  down  and  rebuilding  the  same  bridges, 
or  for  payment  of  any  sum  or  sums  in  respect  thereof  or  of  either  of 
them ;  but  that  Flint  (on  behalf  of  the  said  inhabitants  of  M.  W.)  had 
applied  to  the  sessions,  before  the  issuing  of  the  writ,  for  permission  to 
inspect  and  take  copies  of  (among  others)  the  several  documents  last- 
mentioned  ;  that,  by  order  of  sessions,  July  2d,  1834,  permission  had 
been  granted  to  him,  on  behalf  of  the  said  inhabitants,  to  inspect  and 
take  copies  of  such  last-mentioned  documents ;  and  he  had,  in  fact,  been 
permitted  to  do  so  ;  and  that  his  application  was  the  only  one  that  had 
been  made  on  behalf  of  the  inhabitants  and  rate-payers  for  permission 
to  inspect  and  take  copies  of  the  documents  in  the  return,  mentioned. 
The  justices  and  clerk  of  the  peace  further  returned,  "  that  the  only 
accounts  or  documents  in  the  custody  of  us,  or  of  either  of  us,  relating 
to  the  said  rates  or  assessments,  are  the  within-mentioned  bills  of  the 
clerk  of  the  peace,  and  certain  other  accounts  and  vouchers  of  the 
treasurer  and  high  constable  of  the  said  county,  all  of  which  have  been 
passed  by  us,  the  said  keepers  of  the  peace  and  justices,  at  our  respective 
quarter-bessions  for  the  said  county,  and  all  of  which  have  been  deposited 
with  the  clerk  of  the  peace  for  the  said  county,  to  be  kept  among  the 
records  of  the  said  county,  and  to  be  inspected  from  time  to  time  by  us 
the  said  justices,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  that  a  true  and  accurate  abstract  of  the  accounts  of 
the  receipts  and  expenditure  of  the  said  treasurer,  under  their  several 
heads,  signed  by  such  of  us,  the  said  justices,  as  audited  the  same,  hath 
been  duly  published  once  in  every  year  in  a  public  newspaper  circulated 
in  the  said  county :  Wherefore  we,  the  keepers  of  the  peace  and  justices, 
and  also  the  clerk  of  the  peace  within-mentioned,  have  refused  to  permit 
the  said  inhabitants  ajid  rate-payera^  or  any  person  on  their  behalf,  to 
inspect  or  take  copies  of  the  within-mentioned  accounts,  and  documents, 
and  bills  of  the  clerk  of  the  peace,  or  any  or  either  of  them." 
The  return  was  argued  in  Michaelmas  term,  1836,  on  a  concilium. (a) 
Sir  J,  Campbelly  Attorney-General,  against  the   return.     It  is   at- 

(a)  November  19th  and  21  st.     Before  Lord  Denman,  C.  J.,  Patteaon,  lYilliams,  and 
Coleridge,  Js. 
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tempted  by  this  return  to  obtain  a  review  of  the  judgment  three  times 
given  by  the  Court  in  Rex  v.  The  JuBtices  of  Leicester ,  4  B.  &  C.  891, 
(10  E.  C.  L.  R.),  and  896,  note  (a).     If  that  case  be  good  law,  the 
return,  which  is  framed  upon  the  return  made  there,  cannot  be  sup- 
ported.    Independently  of  this  authority,  there  are  two  grounds  upon 
which  a  peremptory  mandamus  ought  to  be  granted  for  inspecting  and 
taking  copies  of  the  accounts  and  bills  of  costs,  which  the  defendants 
seek  to  withhold.     First,  they  are  parcel  of,  and,  as  it  were,  a  schedule 
to,  the  orders,  which  are  confessedly  subject  to  inspection.     From  the 
orders  alone  the  inhabitants  cannot  learn  how  the  county  money  has 
been  expended.    Without  looking  at  the  accounts  and  bills,  they  cannot 
judge  whether  or  not  they  should  apply  for  a  certiorari  to  remove  the 
orders.     The  abstract  of  receipt  and  expenditure,  required  by  stat.  55 
G.  3,  c.  51,  s.  18,  to  be  published  every  year,  was  intended  to  give  the 
inhabitants  further  information,  but  not  to  abridge  any  powers  of  ob- 
taining  it  which  they  formerly  had.     Secondly,  the   accounts,  when 
passed,  and  ordered  to  be  deposited  with  the  clerk  of  the  peace,  became 
public  documents,  which  the  inhabitants  might  claim  to  inspect  and 
copy,  by  reason  of  the  interest  they  had  in  them.     It  is  laid  down  in  1 
Tidd's  Practice,  593,  9th  ed.,  as  "a  general  rule,"  (subject  only  to  the 
qualifications  there  stated,)  ^^  that  a  party  has  a  right  to  inspect  and 
take  copies  of  such  books,  &c.,  as  are  of  a  public  nature,  wherein  he 
has  an  interest."     Among  the  cases  which  support  this  proposition  are 
Herbert  v.  Ashhurnery  1  Wils.  297,  Schinotti  v.  Bumstead^   1  Tidd, 
694,  9th  ed.,  S.  C,  not  S.  P.,  6  T.  R.  646,  Rex  v.  Buhop  of  Ely, 
8  B.  &  C.  112,  (15  E.  C.  L.  R.,)  Newell  v.  Simpkin,  6  Bing.  565, 
(19  E.  C.  L.  R.)  and  an  unreported  case  there  referred  to;  Anony- 
mous, 2  Chitt.  Rep.  290,  (18  E.  C.  L.  R.,)  Fox  v.  Jones,  7  B.  &  C. 
732,  (14  E.  C.  L.  R.)     In  Burrell  v.  Nicholson,  3  B.  &  Ad.  649,  (23 
E.  C.  L.  R.,)  it  seems  that  inspection  of  the  parish  books  would  have 
been  granted  by  this  Court,  but  that  the  party  applying  disclaimed 
being  a  parishioner ;  and  the  Court  of  Chancery  afterwards  ordered  an 
in8pection.(a)     [Patteson,  J.     In  the  St.  Martin's  case  (6)  the  Court 
granted  an  inspection  at  once.]     It  is  true  that,  by  stat.  17  G.  2,  c.  3, 
8.  2,  a  right  to  inspect  and  take  copies  of  the  poor  rates  is  given  to  the 
inhabitants  in  express  terms ;  but  that  is  only  ex  abundanti  cautela :  it 
does  not  follow  that  the  same  right  may  not  exist  as  to  other  documents, 
without  any  enactment.     [Patteson,  J.     By  stat.  12  G.  2,  c.  29,  s.  9, 
the  receipt  of  the  -treasurer  discharges  the  high  constables ;  and  the 
discharge  of  the  justices,  made  by  them  in  sessions  to  the  treasurer,  re- 
leases him  to  all  intents  and  purposes.    If  the  accounts  of  these  parties 
cannot  be  called  in  question  after  such  discharge  and  release,  have  the 
rate-payers  any  further  interest  in  inspecting  them  ?]     Though  the  oflS- 
cers  may  be  discharged,  it  may  still  be  important  to  the  rate-payers  to 
know  what  sums  have  been  paid  out. 

Sir  W.  W.  Follett,  contra.  The  authority  of  Rex  v.  The  Justices  of 
Leicester  has  been  questioned  in  Rex  v.  The  Vestrymen  of  St.  Maryle^ 
hone,  5  A.  &  E.  268,  (31  E.  C.  L.  R.,)  where  the  Court  dismissed  an 
application  by  rate-payers  for  a  mandamus  to  give  inspection  of  parish 
books,  containing  entries  of  assessments  to  the  poor-rate,  and  arrears  in 

(a)  Burrell  v.  Nicholson,  1  Mylne  &  Keen,  680. 

(6)  Quoere,  Goldin^  v.  /Win.  7  B.  &  C.  765,  (14  E.  C.  L.  R.)  ?     See  Newell  t.  Simpkin^ 
'  Bing.  665.  (19  E.  C.  L.  R.) 
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the  payment  And,  supposing  Rex  v.  The  Justices  of  Leicester  to  have 
been  rightly  decided,  it  differs  from  this  case.  Here  nothing  is  withheld 
but  the  accounts  and  bills  of  costs :  in  that  case  the  mandamus  required 
that  inspection  should  be  given,  and  the  applicants  be  allowed  to  take 
copies,  of  the  last  two  rates,  and  the  orders  of  sessions  for  the  expendi- 
ture thereof,  and  other  proceedings  and  documents  relating  thereto. 
The  return  showed  that  the  orders  of  sessions  had  been  withheld.  Being 
bad  in  this  respect  it  was  bad  altogether ;  and  the  case  decides  nothing 
as  to  such  papers  as  might  come  under  the  description  of  "  other  pro- 
ceedings and  documents."  It  is  contended  here  that  the  documents  in 
question  are  public,  and  such  as  the  inhabitants  have  a  right  to  inspect. 
But  that  must  be  for  some  definite  purpose,  not  for  the  mere  gratifica- 
tion of  curiosity.  In  Rex  v.  The  Vestrymen  of  St,  Marylehone  the  in- 
habitants had  a  much  more  obvious  interest  ill  the  inspection  than  can 
be  alleged  here ;  and  yet  the  Court  was  of  opinion  that  that  privilege 
could  not  be  claimed  if  the  statute  imposing  the  rates  did  not  give  it. 
The  statute  12  G.  2,  c.  29,  "  for  the  more  easy  assessing,  collecting,  and 
levying  of  county  rates,'*  makes  the  treasurers  and  high  constables  ac- 
countable for  their  receipts  and  expenditure  to  the  justices  in  sessions : 
their  accounts  and  vouchers,  after  being  passed,  are  to  be  deposited  with 
the  clerk  of  the  peace,  and  kept  by  him  among  the  records  of  the 
county :  the  receipt  of  the  treasurer  is  to  be  a  discharge  to  the  high 
constable ;  and  the  discharge  of  the  justices  is  to  release  the  treasurer ; 
sects.  7,  8,  9.  The  accounts,  &c.,  are  kept  for  the  purpose  of  being  m- 
s^ctei  by  the  justices.  What  interest  can  the  inhabitants  afterwards 
have  in  inspecting  the  high  constable's  and  treasurer's  accounts  ?  By 
sect.  10  no  new  rates  are  to  be  made  till  it  shall  appear  to  the  justices 
in  sessions,  by  the  accounts  of  the  treasurer,  that  three-fourths  of  the 
money  collected  under  the  preceding  rate  have  been  expended  for  the 
uses  before  mentioned.  They  are  made  the  exclusive  judges  on  this 
point.  An  appeal  is  given,  in  sect.  12,  to  churchwardens  and  overseers, 
in  the  case  only  of  their  having  reason  to  believe  that  the  particular 
parish  or  place  for  which  they  act  is  overrated.  By  sect.  14  it  is  ex- 
pressly enacted  that  the  contracts  there  mentioned  are  to  be  kept 
among  the  records  of  the  county,  &c.,  "to  be  from  time  to  time  in- 
spected at  all  seasonable  times"  by  the  justices,  "  and  by  any  person  or 
persons  employed  or  to  be  employed  by  any  parish,  township,  or  place, 
contributing  to  the  purposes  of  this  act,  without  fee  or  reward."  The  in- 
ference is  that  such  a  privilege,  in  parishioners  and  their  agents,  was  not 
considered  to  exist  independently  of  express  enactment.  Stat.  55  G. 
3,  c.  51,  8.  18,  provides  for  a  more  full  publication  of  the  county  receipt 
and  expenditure,  in  the  yearly  abstracts  there  mentioned,  but  says 
nothing  of  a  power  of  inspection.  [Coleridqe,  J.  Your  argument  is 
that  the  justices  in  sessions  have  an  exclusive  jurisdiction  over  the  ex- 
penditure of  the  county  rate.  Suppose  they  made  an  order  touching 
the  expenditure,  which,  upon  the  face  of  it,  was  not  for  a  legal  object ; 
would  this  Court  have  jurisdiction  over  such  an  order  ?]  Probably  it 
would,  on  removal  by  certiorari ;  but  it  is  unnecessary  to  consider  this,  as 
the  defendants,  here,  expressly  distinguish  between  orders  and  accounts, 
and  rely  only  on  the  exclusive  jurisdiction  of  the  justices  in  auditing 
and  giving  discharges.  It  was  held  by  this  Court,  in  Rex  v.  Clear^  i 
B.  &  C.  899,  (10  E.  C.  L.  R.,)  that  a  parishioner  could  not  have  a  man- 
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damus  to  inspect  churchwsfrdens'  and  overseers'  accounts,  under  stat. 
17  G.  2,  c.  38,  without  showing  some  special  ground  for  wishing  to  see 
them.  No  special  ground  appears  to  exist  here.  [Lord  Denman,  C.  J. 
Should  not  that  have  been  stated  in  the  return  ?]  It  was  not  necessary ; 
because,  under  the  statutes  governing  this  case,  there  could  be  no  ground 
on  which  an  inhabitant  could  have  an  interest  in  seeing  the  documents 
in  question.  And,  if  there  could  have  been  a  special  ground,  it  should 
have  been  stated  in  the  mandamus :  the  return  might  then  have  denied 
it.  That,  in  the  case  of  parochial  documents,  there  is  no  common  law 
right  to  inspect  appears  from  stats.  17  G.  2,  c.  3,  s.  2,  and  17  G.  2,  c. 
38,  s.  1,  which  expressly  confer  the  power  of  inspecting  and  obtaining 
copies  of  poor-rates,  and  churchwardens'  and  overseers'  accounts.  The 
act  4  &  5  W.  4,  c.  48,  "  to  regulate  the  expenditure  of  county  rates," 
does  not  give  any  power* of  interference  in  the  auditing  and  allowing  of 
accounts  to  persons  who  had  not  it  before.  That  was  evidently  the 
opinion  of  Patteson,  J.,  and  Coleridge,  J.,  in  Rex  v.  The  Justices  of 
Nottingham,  3  A.  &  E.  500,  (30  E.  C.  L.  R.) ;  and  a  doubt  was  there 
thrown  by  Lord  Dbxman,  C.  J.,  upon  the  authority  of  Rex  v.  The  Jtia- 
tices  of  Leicester,  4  B.  &  C.  891,  (10  E.  C.  L.  R.) 

As  to  the  cases  cited.  Herbert  v.  Ashburner,  1  Wils.  297,  related  to 
books  which  were  records  of  the  sessions ;  it  can,  therefore,  have  no 
bearing  on  this  case.  Fox  v.  Jones,  7  B.  &  C.  732,  (14  E.  C.  L.  R.,) 
was  the  case  of  an  order  for  inspection,  made  as  between  parties  to  a 
cause.  So  in  Rex  v.  The  Bishop  of  Ely,  8  B.  &  C.  112,  (15  E.  C.  L. 
R.,)  the  documents  called  for  related  to  a  claim  which  was  under  litiga- 
tion between  the  bishop  and  the  party  demanding  inspection.  A  similar 
observation  applies  to  Newell  v.  Simpkin,  6  Bing.  565  (19  E.  C.  L.  R.) 
[Coleridge,  J.  The  only  dispute  on  showing  cause  in  that  case  was  as 
to  costsi]  In  Burrell  v.  Nicholson,  1  Mylne  &  Keen,  680,  the  inspec- 
tion was  granted,  by  the  Court  of  Chancery,  on  account  of  the  plain- 
tiff's interest  in  a  suit  to  which  the  documents  there  in  question  were 
supposed  to  be  material.  Here  the  rate-payers  can  have  no  interest  in 
the  documents  withheld.  [Lord  Dexman,  C.  J.  The  Attorney-General 
says  that  the  accounts  and  bills  are  parcel  of  the  orders.]  There  is  no 
evidence  that  they  are  so.  The  orders  are  not  before  the  Court :  the 
prosecutors,  if  they  relied  on  anything  contained  in  the  orders,  should 
have  set  them  out.  The  Court  will  not  judicially  presume  that  the 
orders  embody  these  documents.  It  would  be  irregular  so  to  frame 
them.  A  mere  reference  in  an  order  to  a  bill  or  account  would  not 
make  it  parcel  of  the  order.  And,  both  in  the  mandamus  and  in  the 
return,  the  accounts  and  bills  are  treated  as  distinct  documents. 

Sir  J.  Campbell,  Attorney-General,  in  reply.  Rex  v.  The  Justices 
of  Leicester  was  deliberately  considered,  and  has  never  been  overruled. 
It  is  true  that  stat.  12  G.  2,  c.  29,  gives  the  justices  a  power  of  auditing ; 
but  it  does  not  follow  that  the  rate-payers  are  in  no  instance  to  question 
orders  made  by  the  justices  with  respect  to  the  county  expenditure,  or 
that  they  have  no  interest  in  inspecting  the  accounts.  The  act  preserves 
the  power  of  removal  by  certiorari.  An  order  for  payment  might  be 
removed  before  the  money  had  been  paid  over  by  the  treasurer.  A 
misappropriation  might  be  punished.  Sect.  10  enacts  that  no  new  rate 
shall  be  made  till  it  shall  appear  to  the  sessions,  by  the  treasurer's 
accounts  or  otherwise,  that  three-fourths  of  the  money  collected  by  vir^ 
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tue  of  the  preceding  rate  have  been  expended  for  the  uses  aind  purposes 
mentioned  in  the  act.  An  inspection  of  the  accounts  before  three  parts 
of  the  last  rate  had  been  expended  might  prevent  the  improper  making 
of  a  new  rate.  Rex  v,  Olear  proves  only  that  a  party  applying  for  a 
mandamus  must  show  that  there  is  a  grievance  for  which  the  writ  would 
be  a  remedy :  the  mandamus  here  does  express  that.  It  was  not  neces- 
sary to  set  out  the  evidence  of  the  grievance.  The  enactments  cited, 
Btat.  17  6.  2,  c.  3,  s.  2,  and  17  G.  2,  c.  38,  s.  1,  furnish  no  argument 
against  the  general  right  of  inspection ;  because  they  provide  for  the 
granting,  not  only  of  inspection,  but  of  copies,  which  could  not  have 
been  enforced  on  the  principles  of  common  law.  If  the  accounts,  in 
the  present  case,  are  parcel  of  the  orders,  which  the  mandamus  shows 
that  they  are,  the  defendants  have  not  given  inspection  of  the  orders. 
[Coleridge,  J.  Then  you  contend  that  the  return  is  .false,  in  stating  that 
the  defendants  have  granted  inspection.  And  your  mandamus  does  not 
set  out  the  orders.]  It  sufficiently  shows  that  the  accounts  are  parcel 
of  them ;  and,  if  the  return  discloses,  on  the  face  of  it,  that  the  orders 
(considered  as  incorporating  the  accounts)  have  not  been  produced,  that 
defect  may  be  insisted  on  without  bringing  an  action  for  a  false  return. 
[Patteson,  J.  The  mandamus  speaks  of  the  orders  and  the  bills  and 
accounts  as  distinct  things.  Coleridge,  J.  Stat.  12  G.  2,  c.  29,  s.  8, 
requires  the  accounts  and  vouchers  to  be  deposited  with  the  clerk  of  the 
peace  as  distinct  documents.]  Accounts  of  this  nature  would  have 
existed  independently  of  the  statute,  and  would  have  been  subject  to 
inspection  by  the  rate-payers :  the  effect  of  the  statute  is  merely  to 
secure  their  being  deposited  among  the  county  records,  forming  a  kind 
of  schedule  to  the  orders.  Rex  v.  The  Justices  of  Nottingham  was  a 
totally  different  case  from  this:  the  claim  there  was  to  inspect  the 
accounts  while  they  were  being  audited  at  sessions.  Rex  v.  The  Ves- 
trymen of  St.  MaryUhone,  5  A.  &  E.  268,  (31  E.  C.  L.  R.,)  was  the 
case  of  an  erroneous  application  under  stat.  1  &  2  W.  4,  c.  60.  [Pat- 
teson, J.  In  Rex  V.  The  Trustees  of  the  Northleach  and  Witney  Roads, 
6  B.  &  Ad.  978,  (27  E.  C.  L.  R.,)  a  turnpike  act  gave  liberty  to  all 
persons  to  inspect  the  account  books  of  the  trust:  by  a  subsequent 
statute,  (preserving,  except  as  thereby  varied,  altered,  or  repealed,  the 
previous  act,)  it  was  directed  that  the  trustees  should  keep  account 
books,  which  should  be  open  to  the  inspection  of  the  trustees  or  any 
creditor  on  the  tolls ;  and  this  was  held  to  abolish  the  general  power 
formerly  given.]  The  accounts  of  a  turnpike  trust  may  not  be  strictly 
public  documents.  And  the  former  right  there  was  given  by  statute, 
and  to  an  extent  which  without  statute  would  not  have  been  warrantable. 

Cur.  adv.  vult. 

Lord  De^jman,  C.  J.,  now  delivered  the  judgment  of  the  Court  as 
follows,  first  stating  the  substance  of  the  mandamus  and  return. 

This  return  raises  the  question,  whether  the  rate-payers  of  any  parish 
within  a  county  have,  as  such,  any  right  to  inspect  and  copy  the  bills  of 
charges  of  county  officers,  which,  having  been  paid  by  the  treasurer 
under  orders  of  justices,  have  become  items  in  his  accounts,  and,  those 
having  been  passed  at  sessions,  and  he  having  been  discharged  by  order 
of  sessions,  have  been  deposited  by  the  clerk  of  the  peace  among  the 
county  records,  in  pursuance  of  stat.  12  G.  2,  c.  29,  s.  8. 

The  existence  of  such  right  was  contended  for  principally  on  three 
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grounds.  1.  Upon  the  authority  of  Rex  y.  The  Justices  of  Leicester, 
4  B.  &  C.  891,  (10  E.  C.  L.  R.)  2.  Because  the  bills  in  question  were 
parcel  of  the  orders  in  virtue  of  which  they  were  paid,  of  which  the 
inspection  was  conceded ;  but  that  such  inspection  was  wholly  nugatory 
unless  it  extended  to  the  bills  also.  3.  Because  the  bills  were  public  docu- 
ments, which,  by  the  common  law,  every  one  interested  in  them  had  a 
right  to  see ;  and  that  the  provisions  relative  thereto,  in  stats.  12  G.  2, 
c.  29,  and  55  G.  3,  c.  51,  were  either  collateral  to,  or  in  aflSrmance  of, 
and  certainly  did  not  abridge,  this  right. 

Prior  to  the  passing  of  stat.  12  G.  2,  c.  29,  the  justices  in  sessions 
were  authorized,  by  several  acts  of  parliament,  to  raise  rates  applicable 
to  specific  purposes.  By  that  act,  one  general  rate,  applicable  to  all 
these  purposes,  and  for  such  sum  as  the  justices  shall  think  necessary, 
is  directed  to  be  from  time  to  time  assessed  and  collected.  The  moneys 
are  to  be  received  by  the  treasurer,  (who  is  appointed  by  them,)  and 
paid  according  to  their  orders  for  any  use  or  purpose  to  which  the  public 
stock  of  the  county  is  by  law  applicable ;  and  no  new  rate  is  to  be  made, 
until  the  justices  are  satisfied  that  three-fourths  of  the  money  collected 
by  the  preceding  rate  have  been  so  expended.  The  treasurer  is  to  keep 
books  and  accounts  of  his  receipts  and  payments,  distinguishing  the 
particular  uses  to  which  the  payments  have  been  applied ;  and  these, 
with  the  vouchers,  he  is  to  lay  before  the  justices  at  sessions,  and,  after 
they  have  been  there  passed,  both  are  to  be  deposited  with  the  clerk  of 
the  peace,  who  is  required  to  keep  them  among  the  records  of  the 
county,  "  to  be  inspected  from  time  to  time  by  any  of  the  said  justices, 
within  the  limits  of  their  commissions,  as  occasion  shall  require,  without 
fee  or  reward."  When  the  justices  have  passed  the  accounts,  their  dis- 
charge by  order  of  sessions  is  to  be  allowed  as  a  sufficient  acquittance 
to  the  treasurer,  in  any  court  of  law  or  equity,  to  all  intents  and  pur- 
poses whatsoever.  A  limited  appeal  to  the  sessions  is  given  against  the 
proportions  of  the  rate,  but  not  against  the  rate  itself;  and  finally  the 
jurisdiction  of  this  court  is  restrained  within  certain  limits  by  the 
twenty-first  section,  as  to  the  removal  into  it  by  certiorari  of  any  rate, 
or  orders  or  proceedings  at  sessions  relating  thereto. 

This  act  was  amended  by  stat.  55  G.  3,  c.  51,  the  principal  object  of 
which  was  to  provide  for  the  due  proportioning  of  the  rate  on  the  several 
parishes ;  but,  by  the  eighteenth  section,  the  treasurer  is  required  once 
in  every  year  to  publish,  in  some  one  of  the  county  newspapers,  a  true 
and  accurate  abstract  of  his  account,  under  its  several  heads,  signed  by 
the  justices  who  shall  have  audited  the  same. 

These  are  the  provisions  of  the  statutes  material  to  the  present  ques- 
tion, which  we  have  stated  thus  at  length,  because  they  appear  to  us  to 
furnish  very  cogent  inferences  as  to  the  right  now  in  dispute.  No  one 
can  read  the  clauses  without  being  satisfied  that,  subject  to  the  limita- 
tions specified,  the  legislature  has  placed  the  whole  control,  as  to  the 
imposition  and  expenditure  of  the  county  rate,  in  the  court  of  quarter 
sessions.  And  with  regard  to  the  particular  matter  of  publicity,  they 
provide  specifically  for  the  preservation  of  the  vouchers,  and  for  their 
inspection  by  a  particular  class,  the  members  namely  of  the  Court  which 
controls  the  expenditure ;  and  provide  also  for  information  to  be  con- 
veyed to  the  rate-payers  in  general,  by  the  annual  publication  of  the 
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receipts  and  payments,  ia  such  a  form  as  was  deemed  sufficient  for  the 
purpose. 

This  latter  provision  may  perhaps  throw  some  light  upon  the  con- 
struction which  the  former  ought  to  receive ;  but,  looking  at  the  former 
by  itself,  it  is  difficult  to  understand  why  a  specific  provision  should 
have  been  made  for  the  inspection  by  the  justices  without  fee  or  reward, 
if  by  the  common  law  the  same  right  (and  it  is  that  same  right  which 
is  now  claimed)  existed  in  favour  of  every  rate-payer.  It  is  remarkable, 
moreover,  that,  in  the  same  statute,  12  G.  2,  c.  29,  s.  14,  respecting  the 
repairs  of  public  bridges,  banks,  &c.,  a  similar  provision  is  made  for  the 
preservation  and  deposit  of  contracts  for  the  repairs ;  and,  as  to  these, 
the  purpose  is  declared  to  be  the  inspection,  not  only  by  the  justices, 
but  by  "  any  person"  "  employed  by  any  parish,  township,  or  place, 
contributing  to  the  purposes  of  this  act."  The  difference  in  the  two 
clauses  can  hardly  be  conceived  to  have  been  unintentional 

It  is  also  material  to  observe  that  the  duty  of  preserving  the  vouch- 
ers appears  to  have  been  first  created  by  stat.  12  6.  2,  c.  29.  Upon 
examination  of  all  the  statutes  recited  in  the  preamble,  no  such  enact- 
ment appears  among  them,  though  the  provision  for  the  absolute  dis- 
charge of  the  treasurer,  by  the  acquittance  of  the  justices,  is  copied 
from  one  of  them,  11  &  12  W.  3,  c.  19,  s.  2.  Independently  of  the 
statute,  we  know  of  no  direct  obligation  on  the  justices  to  preserve  the ' 
vouchers  of  audited  accounts,  however  prudent  such  a  preservation  might 
be ;  nor  do  we  know  of  anything  which  should  make  it  compulsory  on 
the  clerk  of  the  peace  to  receive  such  documents,  and  preserve  them 
among  the  county  records.  If  this  be  so,  and  the  statute  which  first 
directs  their  preservation,  and  place  of  deposit,  defines  also  the  purpose 
of  such  preservation,  and  the  persons  who  are  to  have  access  to  them, 
what  right  can  others  have  to  inspect  them  for  other  and  undefined  pur- 
poses? 

We  are  of  opinion,  therefore,  upon  a  review  of  the  provisions  of  the 
statutes,  that  they  raise  a  direct  inference  against  the  existence  of  any 
such  right.  It  is  fitting,  however,  to  consider  the  weight  of  the  argu- 
ment independently  of  these  provisions.  It  is  alleged  that  these  are 
public  documents,  and  that  every  one  having  an  interest  in  them  has 
therefore  a  right  to  inspect  them.  It  is  not  necessary  to  inquire  whe^ 
ther  these  are,  strictly  speaking,  public  documents ;  and,  though  most 
of  the  cases  cited  on  this  point  were  examples  of  the  exercise  of  a  power 
by  the  Court  to  compel  one  of  two  litigating  parties  to  make  reasonable 
disclosures  to  the  other,  we  are  by  no  means  disposed  to  narrow  our  own 
authority  to  enforce  by  mandamus  the  production  of  every  document  of 
a  public  nature,  in  which  any  one  of  the  King's  subjects  can  prove 
himself  to  be  interested.  For  such  persons,  indeed,  every  officer  ap- 
pointed by  law  to  keep  records  ought  to  deem  himself  for  that  purpose 
a  trustee.  But  the  difficulty  is  to  see  that  the  present  applicants  have 
such  an  interest  as  brings  them  within  the  rule.  During  the  argument, 
we  inquired  what  interest  in  the  applicants  was  relied  on  as  entitling 
them  to  the  inspection.  In  answer,  it  was  conceded  that  the  rate-payers 
had  no  direct  interest  in  ascertaining  the  expenditure  of  the  by-gone 
rate,  because,  even  if  discovered  to  be  illegal,  the  moneys  paid  by  the 
treasurer  could  not  be  recovered  from  him ;  and  it  is  obvious  that  they 
could  not  be  recovered  from  the  parties  to  whom  t^ey  had  been  paid, 
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nor  from  the  individual  justices  who  had  sanctioned  the  payments.  But 
it  was  said  that,  as  the  justices  at  sessions  were  prohibited  from  imposing 
a  new  rate  until  three-fourths  of  the  former  had  been  lawfully  expended, 
the  rate-payers  were  interested  in  ascertaining  the  nature  of  such  ex- 
penditure, to  enable  them  to  oppose  the  imposition  of  a  new  rate.  The 
answer  to  this  is,  that  the  rate-payers  as  such  cannot  by  law  interfere 
in  the  matter.  Let  it  be  assumed  that  the  inspection  prayed  for  should 
disclose  an  illegal  expenditure  of  a  former  rate,  or  the  fact  that  more 
than  one-fourth  of  the  former  rate  still  remained  unexpended  in  the 
treasurer's  hands,  still  no  rate-payer,  as  such,  could  be  heard  in  the 
Court  of  Quarter  Sessions  to  object  to  the  imposition  of  a  new  rate ; 
JRez  V.  The  Justices  of  Nottingham,  3  A.  k  E.  500,  (80  E.  C.  L.  R.) 
The  subjecf-matter  is  not  one  which  the  rate-payer  can  bring  before  the 
Court  as  a  litigant ;  nor  is  he,  as  such,  a  member  of  the  Court. 

The  utmost,  therefore,  that  can  be  said  on  the  ground  of  interest,  is 
that  the  applicants  have  a  rational  curiosity  to  gratify  by  this  inspec- 
tion, or  that  they  may  thereby  ascertain  facts  useful  to  them  in  advanc- 
ing some  ulterior  measures  in  contemplation  as  to  regulating  county 
expenditure ;  but  this  is  merely  an  interest  in  obtaining  information  on 
the  general  subject,  and  would  furnish  an  equally  good  reason  for  per- 
mitting inspection  of  the  records  of  any  other  county :  there  is  not  that 
direct  and  tangible  interest  which  is  necessary  to  bring  them  within  the 
rule  on  which  the  Court  acts  in  granting  inspection  of  public  docu- 
ments. 

But  it  is  contended  that  these  vouchers  are  substantially  parcel  of 
the  orders  which*  relate  to  them.  But  what  in  truth  is  thef  form  of  the 
orders,  and  whether  the  vouchers  are  or  are  not  by  any  reference  or 
otherwise  so  incorporated  with  them  as  to  become  parcel  of  them,  is  not 
disclosed  either  in  the  writ  or  return.  The  applicants,  prior  to  the  date 
of  the  writ,  had  a  full  opportunity  of  inspecting  the  orders ;  it  is  there- 
fore their  fault  that  we  have  not  this  information ;  the  language  of  their 
own  writ  raises  a  presumption  against  them ;  and  there  is  every  reason 
to  suppose  that  in  truth  the  orders  are  perfect  instruments  without  the 
vouchers. 

Lastly,  however,  we  are  strongly  pressed  with  the  authority  of  Rex  v. 
The  Justices  of  Leicester,  4  B.  &  C.  891,  (10  E.  C.  L.  R.,)  in  which  Lord 
Tenterdbn  and  this  Court  made  a  rule  absolute  in  the  very  terms  of 
the  present.  The  great  authority  attached  to  that  decision  rendered  it 
necessary  for  us  to  grant  the  writ,  and  see  what  return  should  be  made, 
that  the  principles  on  which  it  rested  might  undergo  the  most  deliberate 
revision.  We  cannot  adopt  the  argument  urged  at  the  bar,  by  which 
that  case  was  sought  to  be  distinguished  from  this :  because,  though  the 
refusal  of  the  justices  there  was  too  extensive,  and  the  return  therefore 
properly  quashed,  the  Court  obviously  intended  to  decide  the  present 
question  also.  After  much  consideration,  we  think  in  that  resp^t  it 
cannot  be  supported.  It  is  observable  that,  although  the  material  argu- 
ments at  the  bar  against  the  mandamus  received  no  answer  from  the 
other  side,  and  no  reason  is  stated  for  the  judgment  of  the  Court,  yet 
it  appears  that  no  argument  was  permitted  upon  the  return.  Our  bro- 
ther LiTTLEDALE,  who  was  a  member  of  the  Court  at  the  time,  permits 
us  to  say  that  he  disapproves  of  that  case. 

Upon  the  whole,  we  conclude  that  this  return  is  sufficient  in  law. 
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Much  has  been  said  upon  the  practical  irresponsibility  which  our  deci- 
sipn  may  occasion  as  to  the  expenditure  of  the  county  rate  by  the 
justices.  If  this  consequence  really  flowed  from  our  refusal  of  the 
writ,  that^would  be  no  reason  with  us  for  straining  the  law  to  prevent 
it :  the  law  must  be  altered  by  the  proper  authority,  if  too  much  discre- 
tion is  now  vested  in  the  Court  of  Quarter  Sessions. 

But  in  truth,  considering  the  number  of  the  magistracy  in  every 
county,  the  large  attendance  usual  on  the  days  of  transacting  the  county 
business,  that  the  Court  in  which  it  is  transacted  is  an  open  Court,  that 
all  these  accounts  are  there  publicly  considered,  and  an  abstract  of  the 
whole  expenditure  afterwards  publicly  circulated,  and  that  the  law  is 
most  explicit  as  to  the  matters  to  which  the  county  rate  is  applicable, 
it  appears  to  us  very  unreasonable  to  apprehend  any  evil  consequences 
from  holding  that  the  magistrates  are  not  compellable  to  grant  to  rate- 
payers generally  this  inspection.  If  any  abuse  exists,  it  can  hardly  be 
supposed  that,  among  so  many,  no  one  magistrate  will  be  found  to  bring 
the  order  before  this  Court ;  and  the  law  has  given  already  to  him  every 
advantage  which  the  granting  of  a  peremptory  mandamus  would  afford 
to  the  present  applicants. 

On  the  other  hand,  no  slight  inconvenience  might  result  from  holding 
that,  in  every  county,  all  its  thousands  of  rate-payers,  with  no  other 
interest,  and  without  fee  or  reward,  have  a  right  to  the  inspection  now 
contended  for.  Nor  can  we  believe  that  such  a  power  would  have  been 
given  by  doubtful  implications. 

We  disclaim,  however,  the  being  influenced  on  either  side  by  these 
considerations,  and  have  attended  only  to  the  legal  principles  which 
appear  to  us  applicable,  in  pronouncing  that  the  return  is  sufficient. 

Judgment  for  the  defendants. 


CHARLES  RISHTON  against  NESBIT.— p.  103. 

If  tenant  in  a  writ  of  right  succeed  on  demurrer  to  the  count,  no  issue  heing  joined  on  the  miae 
he  cannot  rign  final  judgment  Such  judgment  having  been  signed  under  the  above  circum- 
•tancea,  the  Court,  on  error,  reversed  so  much  of  it  as  adjudged  thaC  the  tenant  should  hold 
quit  of  the  demandant  and  his  hein  forever. 

Error  from  the  Common  Pleas,  Lancaster.  In  a  writ  of  right,  the 
plaintiflf  in  error  demanded  certain  premises  against  the  defendant  in 
error,  claiming  through  John  Rishton,  whom  th^  count  alleged  to 
have  been  the  second  cousin  and  heir  of  Barbara  Aytoiin.  The 
defendant  in  error  demurred,  assigning  for  causes  that  the  coimt  did  not 
show  how  John  Rishton  was  the  second  cousin  and  heir  of  Barbara  Ay- 
toun,  nor  did  aver  directly  that  she  was  seised  in  fee  within  sixty 
years,  but  only  under  a  videlicet.  The  plaintiff  in  error  put  in  no 
answer;  and  thereupon  judgment  was  given  "  that  the  said  Charles 
Rishton  and  his  pledges  to  prosecute  be  in  mercy  for  his  false  complaint, 
and  that  the  said  Anthony*'  (the  defendant  in  error)  "  go  thereof  with 
out  day,  &c.,  and  also  that  the  said  Anthony  hold  the  tenements  afore- 
said, with  the  appurtenances,  to  him  and  his  heirs,  quit  of  the  said 
Charles  Rishton  and  his  heirs  forever,  &c."  Error  was  brought  upon 
this  judgment,  and  the  special  causes  were  assigned  as  Ibllows : — 
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"  That,  in  the  giving  the  judgment  aforesaid,  it  is  considered/'  &c.^ 
^  that  the  said  Anthony  Nesliit  shall  hold  the  tenements  aforesaid,  wi^h 
the  appurtenances,  to  him  and  his  heirs,  quit  of  the  said  Charles  Rishton 
and  his  heirs  forever,  whereas  no  such  judgment  should  have  been 
given  :"  and  "  That  the  said  judgment  should  have  been  merely  that 
the  said  Charles  Rishton  and  his  pledges  to  prosecute  should  be  in 
mercy  for  his  false  complaint,  and  that  the  said  Anthony  should  go 
thereof  without  day,&c.'* 

The  tenant  joined  in  error,  and  the  case  was  argued  in  last  Michael 
mas  term. (a) 

fVightman  for  the  plaintiff  in  error.  Final  judgment  ought  not 
to  have  been  given,  the  mise  not  having  been  joined  upon  the  right. 
If  the  demandant  in  a  writ  of  right  be  nonsuited  after  appearance,  or  if 
he  be  nonsuited,  or  the  tenant  confess  or  make  default,  after  mise  joined, 
final  judgment  shall  be  given  ;  but,  in  general,  such  judgment  cannot  be 
till  after  mise  joined.  Fitzherb.  Abr.  tit.  Judgment,  pi.  245.;  Bro.  Abr.  tit. 
Droit  de  Recto, pi.  16.;  9  V^'in.  Abr..S13.tit.Droitde  Recto,(G,)pl.6.  17.  In 
Heidon  v.  Smethwick^  Goldsb.  90.,  after  mise  joined,  the  demandant,  not 
appearing  to  hear  the  verdict,  was  nonsuited  ;  and  the  Court  said,'*  All  is 
one  as  if  he  had  appeared  ;  for  the  nonsuit  is  peremptory  forever ;  the 
issue  having  been  joined  upon  the  mere  droit,  aliter  if  the  issue  had  been 
joined  upon  any  collateral  point."  In  Co.  Litt.  295,  b,  it  is  said,  "  For 
the  second  point,  seeing  the  mise  is  joined  upon  the  mere  right,  albeit 
the  verdict  of  the  grand  assize  be  given  upon  another  point,  yet  judg- 
ment final  shall  be  given.  And  so  it  is  if  the  tenant  af\er  the  mise  joined 
make  default,  or  confess  the  action,  or  if  the  demandant  be  nonsuit ; 
and  yet  in  none  of  these  cases  they  of  the  grand  assize  give  their  verdict 
upon  the  mere  right." 

Starkiey  contra.  The  only  direct  authority  for  the  doctrine  stated  in 
Fitzh.  Abr.  tit.  Judgment,  245,  that,  in  a  writ  of  right,  judgment  final 
shall  not  be  given  but  after  mise  joined,  &c.,  appears  to  be  the  dictum 
of  FiTZHERBERT,  J.,  in  a  case,  Yearb.  Mich.  26  H.  8,  fol.  8,  B.  pi.  6. 
The  dictum,  however,  was  extra-judicial.  In  Penryn's  case,  5  Rep.  86  a, 
the  proposition  that,  if  the  tenant,  after  mise  joined  make  default,  judg- 
ment final  shall  be  given,  is  denied ;  but  that  denial  is  again  contradicted 
in  Herney,Lilborne,\  Bulst.  159. 161,162.  The  dictum  of  Fitzherbert, 
J.,  would  go  the  whole  length  of  showing  that,  if  the  whole  merits  of 
the  case  were  involved  in  the  plea  and  demurrer,  still  there  could  be  no 
final  judgment.  It  is  said,  in  Co.  Litt.  295,  b,  that,  "  if  the  tenant  after 
the  mise  joined  make  default,  or  confess  the  action,  or  if  the  demandant 
be  nonsuit,"  there  shall  be  final  judgment,  "and  yet  in  none  of  these 
cases  they  of  the  grand  assize  gave  their  verdict  upon  the  mere  right." 
There  appears  no  reason  why  the  same  judgment  should  not  be  given, 
in  the  case  (for  example)  of  the  plea  and  demurrer  just  now  sup- 
posed, where  the  mise  never  has  been,  and  never  may  be,  joined. 
Glanville,  (by  Beanies,)  p.  34,  book  i.  c.  32,  in  discussing  the  law  as 
to  a  default  of  appearance  by  tenant  or  demandant  on  the  day  of  sum- 
mons, treats  it  as  a  doubtful  question  how  far  the  consequences  of  non- 
appearance by  the  demandant  are  final,  as  between  him  and  the  same 
tenant.  Bracton,  after  laying  it  down,  in  f.  372,  b,  (cited  in  Dowland 
T.  Slade^  5  East, 2 90,)  that  the  demandant  in  a  writ  of  right  must  show, 

(a)  November  16th.    Befine  Lord  Denman,  C.  J.,  Pattewn,  WUIknm,  and  CnUrwige,  Ja. 
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in  his  count,  among  other  things,  how  he  claims  to  be  entitled,  and  by 
what  steps  the  right  comes  to  him,  states,  in  f.  373,  b,  as  the  conse- 
quence of  any  necessary  article  being  omitted  in  the  count,  that  the 
demandant  shall  lose  his  claim  for  himself  and  his  heirs  <<  in  per-' 
petuum."  The  effect  of  such  omission  is  also  stated  in  Fleta,  lib.  vi. 
c.  16,  p.  401,  in  nearly  the  same  words.  The  general  rule  as  laid 
down  in  Ferrer's  Case,  6  Rep.  7,  a,  is  that,  when  one  is  barred  ii.  any 
action^  real  or  personal,  by  judgment  or  demurrer,  confession,  verdict, 
&c.  he  is  barred  as  to  that  or  the  like  action  of  the  like  nature  for  the 
same  thing  forever."  In  Com.  Dig.  Pleader,  (Y.  1,)  it  is  said  that 
"  On  default  after  appearance  in  a  writ  of  right,  there  shall  be  final 
judgment."  The  discussions  which  have  arisen  as  to  the  granting  of 
liberty  to  amend  the  count  in  a  writ  of  right,  have  evidently,  proceeded 
upon  the  supposition  that,  if  the  amendment  were  not  allowed,  and 
judgment  went  against  the  demandant,  his  claim  was  finally  barred; 
Dumsday  v.  Hughes,  3  B,  &  P.  453.  Charlwood  v.  Morgan,  1  New 
Rep.  64.  Tooth  v.  Boddington,  1  Biiig,  208,  (8  E.  C.  L.  R. 298.)  IVorley 
V.  Blunt,  9  Bing.  635,  (23  E.  C.  L.  R.  403.)    In  Charlwood  v.  Morgan, 

I  Bing.  208,  (8  E.  C.  L.  R.  298,)  application  was  ultimately  made 
for  leave  to  discontinue,  the  object  of  which  (as  no  costs  are  paid 
on  a  writ  of  right)  evidently  was  that,  by  discontinuing,  the  party 
might  be  in  a  situation  to  bring  a  fresh  writ.  It  is  no  greater  hardship 
that  the  demandant  should  be  obliged  to  state  his  title  properly  in  his 
count,  on  pain  of  finally  losing  his  claim,  than  that  a  tenant  should  be 
subject  to  the  vexation  of  several  writs  of  right. 

Wightman,  in  reply.  The  cases  last  cited  determine  nothing  as  to 
the  effect  of  a  judgment  on  demurrer,  when  given  ;  and  the  question 
here  is,  what  that  effect  should  be.  It  is  contended  that  the  dictum  of 
FiTZHERBERT,  J.,  Year  Book,  Mich.  26,  H.  8,  f  8,  B.  pi.  6,  goes  too  far ; 
but  the  distinction,  as  to  the  mise  having  been  joined  or  not,  is  supported 
by  note  (4)  to  William  v.  Gwyn,  2  Wms.  Saund.  45,  l,  and  Co.  Lit.  295, 
b,  and  does  not  depend  wholly  on  the  dictum  of  Fitzherbert,  J.,  for 
it  is  also  borne  out  by  Heidon  v.  Smethwick,  Goldsb.  90.  In  a  per- 
sonal action,  a  former  judgment  on  demurrer  would  be  no  bar  to  the 
plaintiff  on  an  issue  joined  to  try  the  right  upon  which  the  first  action 
was  brought.  No  direct  authority  has  been  cited  to  show  that  a  party 
can,  in  strict  law,  have  but  one  writ  of  right ;  and  the  judgment  of  Tin- 
DAL,  C.  J.,  in  Worleyy.  Blunt,  9  Bing.  635,  (23  E.  C.  L.  R.  403,)  rather  in- 
timates the  contrary.  The  general  effect  of  the  authorities  is  that,  on  a 
writ  of  right,  the  judgment  is  not  final  unless  the  mise  has  been  joined 
on  the'  mere  right.  The  distinction  is  recognised  in  Fitz,  Nat.  Brev. 
tit.  Writ  of  Right  patent,  f.  6 ;  and  is  supported  by  a  passage  in  fol. 

II  of  the  same  work;  and  the  dictum  of  Fitzherbert,  J.,  in  Yearb.  26 
H.  8,  is  cited  in  Brooke's  Abridgment,  Judgments,  pi.  44. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  is  a  writ  of  error  from  the  Court  of  Common  Pleas  at  Lancaster ; 
and  the  case  is  this.  Upon  demurrer  to  the  count  in  a  writ  of  right, 
judgment  final  was  given  for  the  tenant ;  viz.,  that  he  hold  the  tene- 
ments aforesaid  to  him  and  his  heirs,  quit  of  the  said  Charies  Rishtou 
and  his  heirs  forever. 

For  the  demandant  it  is  argued  that  judgment  final  can  only  be  given 
after  issue  joined  on  the  mise;  for  which  position  Bro.  Abr.  tit.  Droit  de 
VOL,  X3txm.— 6 
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Recto,  pi.  16,  is  relied  on,  citing  the  Year  Book,  26  «.  fe,  f.  ^,  pi.  6, 
which  is  in  the  very  words  given  in  Brooke,  "Nota,  per  Fitzherbert, 
Justice,  judgment  final  ne  serra  done  in  briefe  de  droit,  mes  puis  le  mise 
joine.'* 

It  is  said  on  the  part  of  the  tenant  that  this  is  doubted  in  Bracton  ; 
but  we  cannot  find  any  passage  in  Bracton  to  that  effect,  nor  indeed  any 
authority  at  all  contradicting  the  dictum  of  Fitzherbert,  J.  The  reason 
is  sufficiently  apparent,  viz.,  that,  until  the  tenant,  by  joining  the  mise, 
asserts  his  own  right,  the  question  as  to  which  of  the  litigant  parties  has 
the  greater  right  is  not  raised,  and  it  is  only  upon  the  determination  of 
that  question  by  verdict,  or  by  either  party  making  default  and  aban- 
doning it,  (Penryn^s  Case,  5  Rep.  85,  b,)  that  the  judgment  Jinal  pro- 
ceeds;  .which  judgment  in  terms  affirms  that  the  one  party  and  his  heirs 
shall  hold  the  tenements  quit  of  the  other  and  his  heirs;  that  is,  adjudges 
that  he  has  the  greater  right. 

The  result  is,  that  so  much  of  the  judgment  below  as  adjudges  that 
the  tenant  hold  the  tenement  to  him  and  his  heirs,  quit  of  the  demandant 
and  his  heirs  forever  must  be  reversed,  and  the  rest  of  it  affirmed. 

Judgment  accordingly. 


.      The  KING  against  The  Justices  of  SUFFOLK. 
(ST.  ANDREW  ILKETSTALL  against  CHEDISTON.)— p.  109. 

On  appeal  against  an  order  of  removal,  the  seasiona,  without  going  into  the  appeal,  quashed  th« 
order,  subject  to  a  case,  on  a  point  said  to  turn  upon  the  construction  of  staL  4  4*  5  W.  4,  c 
76.  The  case  not  being  brought  up,  this  Court  refused  to  hear  the  point  discus^  on  an  ap- 
plication by  the  respondents  for  a  mandamus  to  enter  continuances  and  bear  the  appeal. 

An  order  Wiis  made,  in  November,  1835,  for  the  removal  of  Margaret 
Hurren,  widow,  from  the  parish  of  Chediston,  Suffolk,  to  the  parish  of 
St.  Andrew  Ilketstall,  in  the  same  county.  At  the  time  of  making  the 
order  examinations  were  taken,  and  among  them  that  of  Gipson,  the 
overseer  of  Chediston,  stating  the  pauper's  chargeability.  Notice  of  the 
chargeability,  and  a  copy  of  the  order  of  removal,  were  served  upon 
the  parish  officers  of  St.  Andrew,  and  likewise  copies  of  the  examina- 
tions, except  that  of  Gipson,  which  was  accidentally  omitted.  St. 
Andrew  appealed,  and,  upon  the  appeal  coming  on  at  the  Epiphany 
sessions,  1836,  the  respondents  put  in  all  the  original  examinations. 
The  appellants  then  contended  that  the  order  must  be  quashed,  on  the 
ground  (notice  of  which  had  been  given  to  the  respondents)  that  it  did 
not  appear  by  the  copies  of  examinations  sent  to  the  appellants  that  the 
pauper  was  chargeable  at  the  time  of  making  the  order.  The  sessions, 
upon  this  ground,  quashed  the  order,  without  going  into  the  merits  of 
the  appeal.  They  afterwards  granted  a  case.  The  case  was  not  brought 
up ;  and  in  last  Michaelmas  term  a  rule  nisi  was  obtained  for  a  manda- 
mus to  the  justices  to  enter  continuances  and  hear  the  appeal. 

-B.  Andrews  (with  whom  was  Palmer)  now  showed  cause,  and  cited 
Bex  V.  The  Justices  of  the  West  Riding,  1  A.  &  E.  606,  (28  E.  C.  L.  R.) 
The  Court  then  called  upon 

Amtin,  in  support  of  the  rule.     The  respondents  were  stopped,  on  a 
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preliminary  point,  from  entering  into  their  case.  This  Court  may  de- 
termine, on  the  present  application,  whether  or  not  the  decision  of  the 
i'ostices  was  correct.  Rex  v.  The  Justices  of  the  West  Hiding,  1  A. 
;  E.  606,  (28  E.  C.  L.  R.,)  is  no  authority  to  .the  contrary,  because  there 
the  appeal  had  been  dismissed  on  a  point  of  sessions  practice,  which  this 
Court  did  not  think  fit  to  interfere  with  on  motion  for  a  mandamus : 
here  the  dispute  is  on  the  construction  of  an  act  of  parliament,  (4  & 
5  W.  4,  c.  76,)  which  the  Court  may  properly  decide  on  the  present 
application.  Unless  they  do  *),  the  respondents  can  have  no  remedy 
but  by  a  new  removal  and  the  trial  of  a  second  appeal. 

Lord  Denman,  C.  J.  I  do  not  think  that,  in  the  case  referred  to, 
the  Court  contemplated  the  distinction  now  taken ;  nor  can  it  be  reason- 
ably acted  upon.  The  respondents  might  have  forborne  to  take- a  case, 
and  might  then  have  come  to  this  Court  for  a  mandamus ;  but  they  can- 
not have  both  remedies  at  once. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERlDGB,  Js.,  Concurred. 

Rule  discharged. (a) 

(a)  The  following  case  was  decided  on  a  subsequent  day  of  this  term : — 

The  KINO  against  The  Justices  of  NORTHAMPTONSHIRE.— p.  111. 
(MORBORN  against  WARMINGTON.) 

An  appeal  against  an  order  of  removal  coming  on  for  trial,  the  sessions,  on  an  alleged 
defect  in  the  notice  of  appeal,  (that  the  notice  had  been  served  on  one  only  of  several 
parish  officers,)  dismissed  the  appeal  unheard,  confirmed  the  order,  and  (at  the  in- 
stance of  the  appellants)  granted  a  case.  The  appellants,  without  bringing  up  the  case, 
moved  for  a  mandamus  to  the  justices  to  enter  continuances  and  hear  the  appeal. 
Writ  refused. 

An  appeal  against  an  order  removing  certain  paupers  from  the  parish  of  Warmington, 
Northamptonshire,  to  the  parish  of  Morborn,  Huntingdonshire,  came  on  for  trial  at  the 
Northamptonshire  quarter  sessions,  January,  1836,  when  the  respondents  objected  that 
the  notice  of  appeal  had  not  been  duly  given,  having  been  served  upon  one  overseer  only 
of  the  respondent  parish,  and  not  upon  the  churchwardens  and  overseers.  The  sessions 
thereupon  refused  to  hear  the  appeal,  and  made  the  following  order,  (after  the  necessary 
recitals) :  "  Now,  upon  opening  the  matter  of  the  said  appeal,  and  it  appenrmg  to  the 
Court  that  due  notice  of  appeal  had  not  been  given  by  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish  of  Marbom,  to  the  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  Warmington,  this  Court  doth  order  that  the  said  recited  order 
of  removal  be  ratified  and  confirmed,  subject  nevertheless  to  the  opinion  of  the  Honoura- 
able  the  Justices  of  His  Majesty's  Court  of  King's  Bench,  on  a  special  case  to  be  agreed 
upon  in  respect  to  such  notice  by  the  said  appellants  and  respondents  and  their  counsel, 
if  the  said  appellants  shall  think  proper  to  remove  the  proceedings  by  writ  of  certiorari 
into  that  Court ;  and  the  said  order  is  hereby  ratified  and  confirmed  accordingly,  subject 
as  aforesaid."  In  this  term  a  rule  nisi  was  obtained  for  a  mandamus  to  the  sessions  to 
enter  continuances  and  hear  the  appeal.     The  case  was  not  brought  up. 

Waddington  and  Miller  now  showed  cause,  and  cited  Rex  t.  The  Justices  of  the  West 
Riding,  1  A.  &  E.  606,  (28  B.  C.  L.  R.,)  and  Rex  v.  The  Juttices  of  Suffolk,  supra. 

Flood,  contra.  The  sessions  ought  to  have  heard  or  adjourned  the  appeal,  and  not 
confirmed  the  order  or  granted  a  case  ;  Rex  v.  The  Jusliees  of  Leicester,  1  East,  686 ;  Rex 
V.  The  Justices  of  Buckinghamshire,  8  East,  342 ;  Rex  ▼.  The  Justices  of  Shropshire,  7  East, 
549.  [WILLL4M8,  J.  Those  were  decisions  where  the  Justices  had  not  granted  a  special 
case;  they  do  not  show  that,  where  that  has  been  done,  a  mandamus  lies.  Here  a  case 
was  granted,  and  at  your  instance.  Lord  Dinhah,  C.  J.  If  anything  wrong  has  been 
done,  the  Justices  have  given  you  the  opportunity  of  setting  it  right.  As  the  certiorari 
must  be  sued  out  within  six  months  from  the  granting  of  the  case,  {Rex  t.  The  Justices 
of  Staffordthire,  1  Dowl.  P.  0.  484,)  you  had  better  make  the  most  of  your  time.]  The 
sessions  in  this  case,  if  they  could  dismiss  the  appeal,  ought  not  to  have  confirmed  the 
order. 

Lord  Dbrmak,  C.  J.  If  anything  can  be  advanced  on  that  point,  and  on  the  effect  of 
the  eases,  it  may  be  urged  when  this  case  is  brought  up.     The  rule  must  be  discharged. 

Williams  and  Colkridob,  Js.,  concurred. 

Pattbsoii,  J.,  bad  left  the  Court.  Rule  discharged  with  costs. 
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The  KING  against  JOHN  GARDNER,  Esquire.— p.  112. 

A  railway  act,  4  &  5  W.  4,  c.  xxr.,  made  provisioD  for  summoning  a  jary  to  assess  com* 
pensation  in  case  of  disagreement  respecting  tlie  purchase  of  lauds ;  and  it  enacted  that, 
if  the  jury  should  award  a  higher  sum  than  had  been  oifered  by  the  railway  company, 
**aU  the  costs  of  summoning  such  jury,  and  the  fxpetisfs  of  witnesses,"  should  be  paid  by 
the  company ;  if  for  a  lower  sum,  then  one  moiety  of  such  costa  by  each  of  the  litigant 
parties.  The  next  section  provided  that  all  parties  disputing  with  the  company,  and 
demanding  to  have  compensation  assessed  by  a  jury,  should  oblige  themselves,  by  bond, 
to  bear  their  proportion  (if  any)  **of  the  costs  and  expenses  of  summoning  and  returning 
suck  jury  and  taking  such  verdict,  and  of  the  summoning  and  attendance  of  vitjieases." 

Held,  that  these  clauses  did  not  entitle  the  successful  party  to  general  costs  of  the  inquiry, 
such  as  might  be  recovered  in  an  action  by  the  party  gaining  a  verdict;  not.  there- 
fore, to  costs  of  drawing  brief,  coanseFs  fee,  solicitor's  charges  for  attendiirg  the 
inquiry,  or  surveyor's  charges  (except  an  allowance  for  time  and  travelling  expenses) 
for  viewing  and  valuing. 

Although,  by  the  clause  giving  the  jury  process,  and  regulating  the  inquiry,  it  waa 
enacted  that,  in  such  inquiry,  the  party  claiming  compensation  should  **be  deemed 
to  be  plaintiff,  and  entitled  to  the  same  rights  and  privileges  as  plaintiffs  in  actions 
at  law." 

In  last  Easter  term,  a  rule  nisi  was  obtained  for  a  mandamus  calling 
upon  John  Gardner,  Esquire,  one  of  the  coroners  for  the  county  of 
Lancaster,  to  review  his  taxation  of  the  bill  of  costs  of  Robert  Jonas 
Jackson  Norreys,  Esquire,  in  respect  of  an  inquisition  taken  before  the 
said  coroner,  on  April  13th,  1835,  under  stai.  4  &  5  W.  4,  c.  xxv.,  local 
and  personal,  public,  (for  uniting  the  Wigan  Branch  Railway  Company 
and  the  Preston  and  Wigan  Railway  Company,  &c.,  and  for  repealing, 
altering,  and  amending  the  acts  relating  to  the  said  railways,)  and  to 
allow  such  costs  as  are  usually  allowed  to  the  successful  party  in  trials 
of  civil  causes  in  the  Court  of  King's  Bench.  The  principal  facts  of  the 
case  were  as  follows. 

The  companies  united  under  the  above  act  gave  notice  to  Mr.  Norreys 
that  they  required  certain  land  and  buildings,  his  property,  for  the  pur- 
poses of  the  railway ;  but  the  parties  did  not  agree  as  to  prices,  nor  was 
any  particular  sum  offered  by  the  company.  A  jury  was  summoned 
before  Mr.  Gardner,  as  coroner,  to  assess  compensation,  under  sect.  66 
of  the  act,  and  the  value  of  the  land  was  assessed  at  3062Z.,  and  the 
compensation  for  damage  at  937Z.  The  solicitors  employed  by  Mr. 
Norreys  made  out  their  bill  of  costs,  respecting  the  negotiations  for  the 
purchase  of  his  premises,  and  also  of  and  concerning  the  inquisition, 
including  the  charges  of  surveyors  and  valuers  employed  by  Mr.  Nor- 
reys, for  viewing  and  valuing  the  premises  required  by  the  company, 
and  for  their  attendance  at  Preston  as  witnesses  on  the  inquisition,  the 
costs  of  drawing  the  brief,  counsel's  fee,  and  the  solicitors'  charges  for 
attendance  at  Preston.  The  coroner,  in  taxing  the  bill,  allowed  the  sur- 
veyors' travelling  expenses,  and  a  certain  amount  per  day  for  their  loss 
of  time  in  viewing,  and  in  attending  the  inquisition ;  he  also  allowed 
the  expenses  of  the  other  witnesses,  some  coarges  for  summonses  to 
them,  and  his  own  expenses ;  but  he  disallowed  all  the  further  articles 
of  demand  above  specified.  The  material  clauses  of  the  act,  4  &  6  W.  4, 
c.  xxv.,  are  the  following. 

Sect.  66  enacts,  that,  in  case  of  disagreement,  &c.,  respecting  the 
purchase-money  or  compensation  for  lands  taken,  used,  damaged,  or 
injuriously  affected  by  the  execution  of  this  act,  a  jury  shall  be  sum- 
moned by  warrant  from  the  Company  to  the  sheriff,  or  coroner,  if  the 
sheriff  be  interested,  &c.,  and  an  inquisition  shall  be  held  and  verdict 
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given  in  the  manner  there  stated,  and  the  sheriff,  &c.,  shall  give  judgment 
for  such  purchase-money,  satisfaction,  or  compensation,  as  shall  be  as- 
sessed by  the  jury,  which  verdict  and  judgment  shall  be  binding  and 
conclusive  to  all  intents  and  purposes  upon  all  corporations  and  persons 
whatsoever.  "  Provided  always,  that  in  such  inquiry  the  person  and 
corporation  claiming  compensation  shall  always  be  deemed  to  be  plain- 
tiff, and  entitled  to  the  same  rights  and  privileges  as  plaintiffs  in  actions 
at  law  are  entitled  to.'* 

Sect.  71  enacts,  **  That  in  every  case  in  which  the  verdict  of  a  jury 
shall  be  given  for  a  greater  sum  than  shall  have  been  previously  offered 
by  the  said  Company  for  the  purchase  of  any  lands  to  be  used  or  taken 
by  them  for  the  purposes  of  this  act,  or  as  compensation  or  satisfaction 
for  any  damage  or  loss,"  &c.,  "  all  the  cohU  of  summoning  such  jury^ 
and  the  expenses  of  witnesses^  shall  be  defrayed  by  the  said  Company, 
and  such  costs  and  expenses  shall  be  settled  and  determined  by  the  said 
sheriff,  under-sheriff,  coroner,*'  &c. ;  but,  if  the  verdict  shall  be  for  the 
same  or  a  less  sum,  one  moiety  of  the  "  said  costs  and  expenses"  shall 
be  paid  by  the  party  disputing  with  the  Company,  and  the  remainder 
by  them. 

Sect.  72  enacts,  "  That  all  parties  with  whom  the  said  Company  shall 
have  any  dispute  shall,  at  their  own  costs,  before  the  said  Company  shall 
be  obliged  to  issue  their  wftrrant  for  the  summoning  of  such  jury,  enter 
into  a  bond  with  two  suflScient  sureties  to  the  said  Company,  in  a  penalty 
of  lOOZL,  to^  prosecute  their  complaint,  and  to  bear  and  pay  their  pro- 
portion of  the  costs  and  expensres  of  summoning  and  returning  such  jurg 
and  taking  such  verdict^  and  of  the  summoning  and  attendance  of  wit- 
nesses, in  case  any  part  of  such  costs  and  expenses  shall  fall  upon  them." 

Cowling  now  showed  cause.  There  is  no  ground  for  any  other  allow- 
ances than  those  made  by  the  coroner.  Sect.  71  directs  what  costs  shall 
be  given,  and  they  are  "  the  6osts  of  summoning  such  jury,  and  the  ex- 
penses of  witnesses."  Sect.  72  is  intended  merely  to  point  out  the  form 
of  the  bond ;  and,  even  supposing  it  framed  for  the  purpose  of  adding 
anything  on  the  subject  of  costs,  the  words  used  do  not  extend  to  the 
costs  now  in  question.  Costs  of  "  taking  such  verdict"  are  not  the  same 
with  costs  of  trial ;  if  that  were  so,  why  should  the  "  summoning  and 
attendance  of  witnesses"  have  been  separately  mentioned  ?  In  Hex  v. 
The  Justices  of  York,  1  A.  &  E.  828,  (28  E.  C.  L.  R.,)  which  may  be 
cited,  the  words  of  the  local  act  were  different ;  it  gave  the  "  costs  and 
expenses"  "  of  the  said  inquest;"  and  those  words  occurred  in  the  same 
clause  in  which  the  costs  in  general  were  provided  for. 

Coltman,  contra.  The  taxation  ought  to  be  reviewed.  [Lord  Den- 
man,  C.  J.  Can  you  say  that  there  are  any  words  in  the  statute  which 
cover  the  counsel's  fees  and  the  attorney's  charges  ?]  Sect.  71  must  be 
considered  as  embodying  sect.  72,  and  both  as  referring  to  the  same 
costs.  The  bond,  mentioned  in  the  latter  section,  is  clearly  for  payment 
of  all  costs  which  would  be  costs  of  a  cause :  if  these  are  not  recover- 
able by  sect.  71,  a  bond  for  the  costs  of  "taking  such  verdict"  is  idle. 
Sect.  66  gives  to  the  party  claiming  compensation  "  the  same  rights  and 
privileges  as  plaintiffs  in  actions  at  law  are  entitled  to."  Hex  v.  The  Jus- 
tices of  York  is  not,  in  any  material  respect,  distinguishable  from  this 
case.  As  Littledalb,  J.,  observed  there,  the  statute  of  Gloucester  (a) 
gives  the  demandant  only  "  the  costs  of  his  writ  purchased,"  yet  these 
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words  extend  to  all  the  legal  costs  of  the  suit.  The  words  here,  even 
if  sect.  71  be  taken  alone,  are  not  less  comprehensive  than  those  in  the 
former  case,  and  should  be  construed  as  favourably  to  the  party  claiming 
costs,  in  a  statute  obtained  for  the  advantage  of  a  private  company. 

Lord  Denman,  C.  J.  I  feel  no  diflBculty  in  saying  that,  if  there  were 
any  words  to  warrant  it,  I  should  not  scruple  to  give  these  clauses  the 
largest  sense  that  has  been  contended  for.  It  is  extremely  unjust  that 
no  provision  should  have  been  made  for  the  general  costs  in  a  case  like 
this ;  but,  if  the  statute  has  not  made  it,  we  cannot  supply  the  defect. 
Sect.  71  gives  "  all  the  costs  of  summoning  such  jury,  and  the  expenses 
of  witnesses."  Sect.  72  provides  that  the  party  suing  out  the  warrant 
for  a  jury  shall  enter  into  a  bond  to  pay  his  "  proportion  of  the  costs 
and  expenses  of  summoning  and  returning  such  jury  and  taking  such 
verdict,  and  of  the  summoning  and  attendance  of  witnesses."  That 
evidently  falls  short  of  what  is  here  demanded ;  and  therefore  we  must, 
though  with  regret,  say  that  the  mandamus  cannot  go.  In  Rex  v.  The 
Justices  of  York  we  did  not  strain  the  words  of  the  local  act ;  that  pro- 
vided for  the  costs,  not  only  of  notices  and  precepts,  and  summoning 
and  returning  the  jury  and  witnesses,  but  "  also  of  the  said  inquest," 
which  words  included  the  trial  and  the  expenses  incurred  upon  it.  The 
words  in  sect.  66,  that  the  party  claiming  compensation  shall  be  "  deemed 
to  be  plaintiff,  and  entitled  to  the  same  rights*  and  privileges  as  plaintiffs 
in  actions  at  law,"  were  clearly  intended,  not  for  the  purpose  which  has 
been  attributed  to  them,  but  to  regulate  the  general  course  pf  proceed- 
ings, to  remove  doubts  concerning  the  right  to  begin,  and  to  show,  in 
other  respects,  how  the  inquisition  should  be  conducted.  I  am  sorry 
that  the  interest  of  the  public  in  this  necessary  particular  has  not  been 
sufficiently  protected. 

LiTTLEDALE,  J.  As  to  scction  66,  a  plaintiff  at  law  does  not  neces- 
sarily recover  all  his  costs  because  he  obtains  a  verdict ;  the  right  is 
often  restrained  by  particular  rules  or  enactments.  There  is  a  broad 
distinction  between  the  present  case  and  any  other  that  has  been  decided. 
The  words  in  stat.  4  W.  4,  c.  xxv.,  are  much  more  limited  than  those  of 
the  act  cited  in  Rex  v.  The  Justices  of  York.  The  costs  there  given, 
of  notices  and  precepts,  of  summoning  and  returning  the  jury  and  wit- 
nesses, and  the  costs  of  the  inquest,  were  very  different  from  the  costs 
of  summoning  the  jury,  and  the  expenses  of  witnesses,  or  the  costs  and 
expenses  of  *'  taking  such  verdict,"  which  is  only  one  single  proceeding* 
The  words  used  in  section  71  of  the  present  act  differ  from  those  of 
section  72,  and  both  from  the  clause  relied  upon  in  the  former  case. 
There  can  be  no  doubt  that  section  71  does  not  give  the  costs  here 
claimed ;  and  I  think  that  section  72  has  not  that  very  extensive  effect 
which  has  been  supposed,  in  enlarging  their  import. 

Williams,  J.  If  the  words  of  the  statute  had  been  sufficiently 
general,  I  should  have  wished  to  allow  this  claim.  But  section  71  speaks 
only  of  particulars,  not  of  costs  generally ;  and  the  costs  of  "  taking 
such  verdict,"  mentioned  in  section  72,  are  not  mentioned  alone,  but  in 
conjunction  with  other  items  of  expense,  so  as  to  show  that  these  words 
are  not  meant  to  include  the  whole  costs  of  the  inquisition. 

Coleridge,  J.     If  section  72  be  read  in  conjunction  with  section  71, 

the  costs  allowed  by  the  two  are  those  of  summoning  and  returning  the 

jury,  and  taking  the  verdict,  and  the  expenses  of  the  summoning  and 

"itendance  of  witnesses.     Such  a  provsion  cannot  include  the  coats  nov^ 
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claimed.  Allusion  has  been  made  to  the  statute  of  Gloucester ;  but 
there  is  a  well-known  distinction  between  old  and  modern  acts.  The 
older  statutes  are  short,  and  it  is  sometimes  necessary  to  give  their  words 
an  extended  signification ;  but  that  is  not  so  with  recent  acts  in  which 
many  words  are  used,  and  in  the  sense  which  is  common  at  this  day.(a) 

Rule  discharged. 

(«)  See  the  argument  in  Adam  t.  The  InhaHtanU  of  Bristol,  2  A.  &  E.  895,  896,  399, 
400,  401,  (29  £.  C.  L.  B.) 


HAYWARD  against  PHILLIPS.— p.  119. 

Declaration  in  covenant  upon  an  indenture,  alleged  one  breach  by  non-payment  of  rent,  aal  three 
by  not  repairing,  &c.  Pleaa ;  first,  that  the  indenture  was  obtained  by  fraud ;  and,  next,  per- 
formance as  to  the  several  breaches.  The  plaintiff  traversed  the  fraud,  and  joined  issue  on  the 
pleas  of  performance,  except  that  there  was  au  omission  to  perfect  the  issue  on  the  fourth  plea. 
By  order  of  Nisi  Prius,  it  was  directed  that  the  jury  should  give  a  verdict  for  the  plaintiflf  on 
the  first  issne,  and  damages  assessed  on  the  first  breach  at  10/.,  and  costs  40«.,  subject  to  the 
award  of  an  arbitrator,  to  whom  the  cause  and  all  matters  in  difference  were  referred,  to  order 
and  determine  what  he  should  think  fit  to  be  done  by  the  parties,  respecting  the  mattcre  in 
dispute,  with  liberty  for  him  to  amend  the  record,  and  to  direct  what  should  be  done  iH'tween 
Che  parties :  the  costs  of  the  cauee  to  abide  the  event  of  the  award,  and  the  costs  of  the  refer- 
ence and  award  to  be  in  the  arbitrat(n-*s  discretion.  The  award  recited  that  the  only  matter  in 
di&renoe,  besides  the  cause,  was  a  claim  of  20/.  rent ;  and  the  arbitrator  awarded  that  the 
verdict  on  the  first  is^sue,  and  the  assessment  of  10/.  on*  the  first  breach,  should  stand,  and 
f&und  for  the  plaintiff  on  the  three  other  issues,  and  assessed  damages  upon  each,  directing  the 
verdict  to  be  entered  for  the  aggregate  of  the  damages  on  the  four  breaches ;  he  also  directed 
that  the  defendant  should  pay  20/.  for  rent,  and  that  the  plaintiff  should  expend  193/.  6.9.  in 
repairs,  for  which  purpose  he  should  have  power  to  enter  on  the  premises ;  and  that  the  de- 
fendant should  pay  the  costs  of  the  reference  and  award. 

Held,  that  the  award  was  entirely  bad,  the  arbitrator  having  no  power  to  increase  the  verdict,  and, 
therefore,  not  having  determined  the  matter  in  dispute. 

The  award  was  published  more  than  four  days'  before  the  end  of  Hilary  term.  The  motion  to 
set  aside  the  award,  made  in  Easter  term  following,  after  execution  issued,  was  held  in  time ; 
and  the  award  was  set  aside  for  the  above  defect. 

Held,  also,  that  the  defendant  did  not  waive  the  objection  to  the  award,  by  permitting  the  plain- 
tiff to  enter  and  perform  the  repairs. 

Nor  by  attending  the  taxation  of  costs  in  Hilary  vacation. 

Nor  by  applying  to  the  plaintiff  in  Hilary  vacation  for  delay  of  execution,  which  application  was 
accedeil  to  by  the  plaintiff  on  terms  which  the  defendant  did  not  accept.  « 

The  rule  to  set  aside  the  award  was  drawn  up  on  reading  **  the  afBdavit  of  the  defendant,  and 
the  paper  writing  thereto  annexed ;"  and  the  affidavit  in  support  of  the  rule  stated  facts  to 
■how  that  the  paper  writing  was  a  copy  of  the  award.    Held  sufficient 

Sir  fV.  W,  Follel  had  obtained  a  rule  in  Easter  term,  1836,  drawn 
up  on  reading  ^Uhe  affidavit  of  the  defendant,  and  the  paper  writing 
thereto  annexed,''  calling  upon  the  plaintiff  to  <<  show  cause  why  the 
award  made  between  the  parties  should  not  be  set  aside  on  the  grounds; 
first,  that  the  arbitrator  has  exceeded  his  authority  in  awarding  a  larger 
amount  of  damages  than  he  had  power,  to  award  by  the  order  of  refer- 
ence; secondly,  that  he  has  exceeded  his  authority  in  awarding  da- 
mages to  the  amount  of  249/.  3^.  on  the  second  breach  ;  thirdly,  that  he 
has  also  exceeded  his  authority  in  directing  193/.  6^.  to  be  expended  in 
repairs." 

An  affidavit  by  the  defendant  staled  the  reference  (as  hereafter  set 
out  in  the  recital  of  the  award,)  and  that  the  paper  writing  annexed  to 
the  affidavit  was,  or  contained,  as  the  deponent  believed,  a  true  copy 
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of  the  award,  the  deponent  having  been  served  with  the  same  by  the 
attorney  of  the  plaintiff.  The  following  facts  appeared  by  the  recital 
of  the  award.  The  action  was  brought  in  this  Court ;  and  the  declara- 
tion was  on  an  indenture  between  the  plaintiff  and  defendant,  whereby 
the  plaintiff  demised  to  the  defendant  a  cottage  and  other  premises  for 
a  term  not  yet  expired,  at  a  certain  rent,  with  covenants  to  pay  the  rent, 
to  repair  during  the  continuance  of  the  demise,  to  paint,  and  to  repair 
within  three  calendar  months  after  notice  of  defects :  the  breaches  in 
the  declaration  were,  first,  that  10/.  of  rent  was  in  arrear  ;  secondly,  non- 
repair;  thirdly,  that  defendant  did  not  paint  according  to  his  covenant ; 
fourthly,  that  he  did  not  repair  after  notice.  The  defendant  pleaded,  first, 
ro  the  whole  action,  that  the  indenture  was  obtained  by  fraud ;  and 
then,  to  the  several  breaches,  performance :  the  plaintiff  denied  the 
fraud  ;  and,  on  that  fact,  and  the  pleas  of  performance,  issues  were 
joined,  except  that  there  was  an  omission  to  perfect  the  issue  on  the 
fourth  plea.  By  an  order  of  Nisi  Prius  it  was  ordered  that  the  jury 
should  give  a  verdict  for  the  plaintiff  on  the  first  issue,  and  damages  as- 
sessed on  the  first  breach,  10/.,  and  costs  40*.,  subject  to  the  award  of 
the  arbitrator,  to  whom  the  cause  and  all  matters  in  difference  between 
the  parties  were  referred,  to  order  and  determine  what  he  should  think, 
fit  to  be  done  by  the  parties  respecting  the  matters  in  dispute,  with  li- 
berty for  the  arbitrator  to  amend  the  record,  and  to  direct  what  should 
be  done  between  the  parties,  except  cancellation  of  the  lease ;  the  costs 
of  the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  the  refer- 
ence and  award  to  be  in  the  discretion  of  the  arbitrator.  The  only 
matter  hi  difference  between  the  parlies,  besides  the  cause,  was  a  claim 
for  20/.  rent.     The  arbitrator  amended  the  record. 

The  award  was  as  follows.  That  the  verdict  already  entered  upon 
the  first  issue  should  stand ;  and  that  the  assessment  of  10/.  on  the  first 
breach  should  also  stand;  that  the  defendant  did  not  repair,  as  alleged 
in  the  plea  to  the  second  breach,  and  the  arbitrator  assessed  the  damages 
thereupon  at  249/.  3*.;  that  the  defendant  did  not  paint  as  alleged  in  the 
plea  to  the  third  breach,  and  the  arbitrator  assessed  the  damages  there- 
on at  1*.;  that  the  defendant  did  not  repair  as  alleged  in  the  plea  to  the 
last  breach,  and  the  arbitrator  assessed  the  damages  thereon  at  1.?. 
"  For  which  said  several  sums  of  10/.,  249/.  3*.,  1*.,  and  U.,  amounting 
together  to  the  sum  of  259/.  5*.,  the  verdict  is  to  be  for  the  plaintiff, 
over  and  above  his  costs,"  &c.  The  arbitrator  further  ordered  that  the 
defendant  should  pay  to  the  plaintiff,  on,  &c.,  at,  &c.,  20/.  for  rent,  (heing 
the  matter  in  difference  besides  the  cause,)  and  that  the  plaintiff  should 
in  three  months,  at  his  own  cost,  repair  the  premises,  (as  specified  in  the 
award,)  and  lay  out  on  such  repairs  193/.  6*.;  and,  to  enable  him  to  do 
such  repairs,  should  have  po^yer  to  enter  on  the  premises  without  pre- 
judice to  his  right  to  recover  the  rent ;  and  that  the  costs  of  the  refer- 
ence and  award  should  be  paid  by  the  defendant. 

The  affidavit  in  answer  stated  that  the  award  was  dated  22d  January, 
1836,  and  that,  on  the  23d  of  January,  the  plaintiff' 's  attorney,  having 
received  notice  on  that  day  from  the  clerk  of  the  arbitrator,  took  it  up, 
and,  on  the  same  day,  left  at  the  arbitrator's  chambers,  for-the  defend- 
ant or  his  attorney,  a  copy  which  the  arbitrator  had  caused  to  be  made 
for  the  defendant;  that,  on  the  28th  of  January,  and  not  before,  no  mo- 
tion having  been  made  or  notice  given  on  behalf  of  the  defendant  ol 
any  intention  to  object  to  the  award,  the  plaintiff  employed  a  builder  lo 
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perform  the  repairs  mentioned  in  the  award,  which  were  thereupon 
commenced,  and  that  the  plaintiff  was  Hable  to  the  expense  thereof, 
amounting  to  193/.  6*,;  that,  about  January  29th,  the  plaintiflf's  attor- 
ney told  the  defendant's  attorney  of  the  plaintiff's  having  so  employed 
the  builder,  and  that  the  defendant's  attorney  did  not  then  intimate  any 
objection  to  the  award,  or  intention  to  apply  to  set  it  aside  ;  that  notice 
of  taxation  of  costs  was  given,  on  the  1st  of  February,  1836,  to  the  de- 
fendant's attorney,  who  attended  the  taxation  on  the  2d  of  February, 
and  also  the  signing  of  the  judgment  upon  the  verdict  directed  by  the 
award,  and  did  not  object  to  the  award  or  the  verdict,  or  intimate  any 
intention  to  interfere  with  it ;  that,  on  the  said  taxation,  the  defendant's 
attorney  requested  the  plaintiff's  attorney  not  to  issue  execution  for  a 
week  ;  and  that  the  plaintiff's  attorney  in  consequence  delayed  issuing 
execution,  and  applied  to  the  plaintiff  for  his  consent ;  and  that,  after- 
wards, with  the  plaintiff's  assent,  he  offered  to  agree  to  the  request  of 
the  defendant's  attorney,  on  condition  that  the  defendant  would  waive 
the  necessity  of  a  personal  demand  fox  the  20/.  awarded  as  a  matter 
in  difference;  that  the  defendant's  attorney  agreed  to  consult  his 
client  on  this  point;  but  it  did  not  appear  from  the  affidavit  that  any 
answer  had  been  returned  ;  that,  on  February  9ih,  the  defendant  took 
out  a  summons  to  show  cause,  at  chambers,  why  proceedings  should 
not  be  stayed  till  the  fourth  day  of  Easter  term,  1836,  to  enable  the  de- 
fendant to  apply  to  the  Court  to  set  aside  the  award ;  that,  on  February 
16th,  the  summons  was  heard  before  Patteson,  J.,  who,  on  the  ground 
that  he  considered  the  application  too  late,  refused  to  grant  it,  except 
upon  condition  that  the  defendant  should  brin^  438/.  into  Court  within 
one  week  ;  that  the  learned  judge  made  a  conditional  order  for  staying 
proceedings  accordingly :  that  the  money  was  not  paid  in  within  the 
time;  that  the  plaintiff  issued  execution  ;  and  that,  on  February  19th, 
the  defendant  took  out  a  summons  for  further  time  to  pay  the  money 
into  Court,  which  was  discharged  by  Patteson,  J.,  on  the  20th.  In  this 
term, 

Sir  J.  Campbellj  Attorney  General,  and  John  Jervis,  showed 
cause,  (a)  First,  the  application  is  too  late.  The  summons  was 
not  taken  out  till  after  the  last  day  of  Hilary  term,  1836;  and  the 
rule  nisi  was  not  obtained  till  Easter  term  last;  but  the  award 
was  made  on  the  22d  of  January  in  that  term,  and  taken  up  on  the  23d, 
on  which  day  the  copy  was  left  for  the  defendant ;  so  that  nine  days  re- 
mained from  thence  to  the  last  day  of  Hilary  term,  February  1st.  The 
time  for  moving  to  set  aside  an  award  is,  as  in  the  case  of  moving  for  a 
newytrial,  within  the  first  four  days  of  the  term  after  the  award  is  pub- 
lished; Rawsthorn  v.  Arnold,  6  B.  &  C.  629,  (13  E.  C.  L.  R.  286,)  where 
the  reference,  as  here,  was  of  the  cause  and  all  matters  in  difference,  and 
the  party  applying  to  set  aside  the  award  had  shown  no  reason  for  his  not 
coming  in  time,  and  did  not  aver  that  he  had  not  had  timely  notice  of  the 
award.  It  may  be  said  that  this  rule  ought  to  be  confined  to  cases 
where  nothing  but  the  cause  is  referred ;  but,  where  the  reference  is  both 
of  the  cause  and  other  matters,  it  is  as  reasonable  that  the  rule  which 
prevails  as  to  the  cause,  should  extend  also  to  the  other  matters  referred, 
as  that  an  enlarged  time  should  be  allowed  in  respect  of  the  matters  re- 
Co)  January  llth. 
(6)  Sec  MoHin  ▼.  Bui^  4  A.  &  E.  974,  (31  E.  C.  L.  R.  242.) 
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ferred  and  be  extended  to  the  cause.  Each  party  gains  a  benefit  by  the 
union  of  the  other  matters  with  the  cause  in  the  reference;  the  plaintiff 
gets  a  judgment  as  to  the  matters  not  in  the  cause ;  the  defendant  saves 
the  expense  of  a  fresh  action.  Then,  as  to  the  award  itself,  it  will  be 
objected  that  the  arbitrator  had  no  power  to  order  a  verdict  to  be  entered. 
But  the  rule  gives  him  power  to  amend  the  record ;  there  can,  therefore, 
be  no  doubt  that  it  was  intended  that  he  should  have  power  to  give  the 
plaintiff  a  verdict,  on  the  record,  for  whatever  he  was  found  entitled  to. 
There  must  be  a  verdict  on  each  issue,  to  complete  the  record;  unless 
the  arbitrator  can  give  this  verdict  no  one  else  can,  the  jury  having  found 
on  one  issue  only.  If,  indeed,  the  verdict  had  been  taken  at  Nisi  Prius 
on  all  the  issues,  the  arbitrator  could  not  have  increased  the  damages 
on  the  record;  Pearse  v.  Cameron^  1  M.  &  8^675.  Bonner  v.  Chart- 
ioHy  5  East,  139.  Prentice  v.  Reedy  1  Taunt.  151.  But  here  there  is  no 
complete  verdict;  and  the  arbitrator  has  power  over  the  record.  By  the 
consent  of  the  parties,  the  defence  on  the  ground  of  fraud  was  abandoned : 
the  only  question  therefore  was  the  fact  of  the  breaches,  and  their  amount, 
if  any.  And  the  arbitrator  might  have  ordered  the  defendant  to  confess 
a  judgment  to  any  amount:  he  had  power  to  direct  what  should  be 
done,  not  only  by,  but  between,  the  parties.  There  are  also  technical 
objections  to  this  rule.  It  is  to  set  aside  the  whole  award;  but,  as  to 
all  except  the  order  to  enter  up  the  verdict,  it  is  unobjectionable ;  and 
that  order,  if  bad,  is  mere  excess.  Further,  the  form  of  the  rule  is  in- 
correct. It  should  have  been  drawn  up  on  reading  the  award,  or  a  copy 
of  it;  Sherry  v.  Oke.  {a)  Again,  the  plaintiff  has  waived  the  ob- 
jections to  the  award.  He  has  permitted  the  plaintiff  to  perform 
his  part,  and  to  incur  the  expense  of  executing  the  repairs.  The  defend- 
ant's attorney  has  also  made  an  application  to  the  plaintii9*to  be  allowed 
time;  and  has  attended  the  taxation  of  costs;  and  execution  has  now 
been  issued,  the  defendant  having  failed  to  fulfil  the  condition  upon 
which  he  obtained  the  stay  of  proceedings. 

Sir  iV.  IV.  Folletty  contra,  (a)  As  to  the  objection  to  the  form  of 
the  rule,  in  Sherry  v.  Oke,  3  Dowl,  P.  C.  349.  S.  C.  Harr.  &  Woll.  119, 
nothing,  verified  as  a  copy  of  the  award,  was  annexed  to  the  affidavit 
upon  which  the  rule  was  obtained,  and  the  rule  referred  to  nothing 
identified  as  the  award.  Here  the  affidavit  on  which  the  rule  was  ob- 
tained identifies  the  paper  writing,  annexed  to  the  affidavit  and  referred 
to  in  the  rule,  as  the  copy  with  which  the  defendant's  attorney  was 
served  by  the  plaintiff's  attorney.  As  to  the  ixme,  Rawst horn  v.  Arnold, 
6  B.  &C.  629,  (13  E.  C.  L.  R.  286,)  is  not  now  law  to  the  extent  contend- 
ed for  on  the  other  side.  The  time  allowed  by  9  &  10  VV.  3,  c.  15,  s.  2, 
in  the  case  of  awards  under  that  act,  is  the  term  following  the  publica- 
tion. This  is  the  rule  which  the  Court  will  adopt  to  guide  their  discre- 
tion in  cases  not  within  the  act,  as  was  said  by  Parke,  J.,  in  Macarthur 
V.  Campbell,  5  B.  &  Ad.  519.  In  Mlenhy  v.  Proudlock,  4  Dowl.  P.  C. 
54,  S.  C.  Harr.  &  Woll.  357,  a  cause  was  referred,  with  power  to  the 
arbitrator  to  declare  what  should  be  done  by  either  parly ;  and  Cole- 
ridge, J.,  after  taking  time  to  consider,  decided  that  a  rule  to  set  aside 
the  award  was  in  time,  if  moved  for  within  the  term  following  the  pub- 
lication. Then  as  to  the  award,  the  rule  disposes  of  the  cause  and  the 
verdict,  (except  as  to  the  power  to  amend  the  record,  without  which 
amendment  the  verdict  would  be  inoperative,)  and  gives  the  arbitrator 

(a)  Januaiy  12th. 
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no  power,  except  over  other  matters  in  difference.  That  does  not  en- 
title him  to  increase  the  verdict.  This  principle  was  adhered  to  in 
Prentice  v.  Reed^  1  Taunt.  151,  and  Bonner  v.  Chariton^  5  East, 
139.  Most  of  the  cases  on  the  subject  were  before  the  Court  in  Donlan 
v,  Brett,  2  A.  &  E.  344,  (29  E.  C.  L.  R.  115,)  where  a  cause  was  referred 
by  a  judge's  order  after  being  set  down  for  trial,  with  all  matters  in 
difference.  The  order  did  not  contain  a  power  to  direct  a  verdict  to  be 
entered;  but  the  arbitrator  ordered  a  verdict  to  be  entered  for  the  plain- 
tiff with  5St.  damages,  and  found  that  nothing  was  due  between  the 
parties  on  all  the  matters  in  difference.  The  Court,  after  time  taken  to 
consider,  discharged  the  rule  for  an  attachment.  It  was  not  contended 
that  the  arbitrator  had  power  to  enter  a  verdict :  but  it  was  attempted 
to  suppcit  the  award  on  the  ground  that  the  order  to  enter  a  verdict 
was  virtually  an  order  to  pay:  but  the  Court  held  that  the  award  could 
not  be  supported  on  that  ground,  overruling  Cartwright  v.  Btackworthy 
1  Dowl.  P.  C.  489.  The  case  is  stronger  here,  because  there  is  in  fact 
a  verdict  found  by  the  jury,  which  expressly  confines  the  plaintiff  to  a 
sum  named.  If  the  arbitrator  was  to  be  allowed  more  scope,  why  was 
not  the  verdict  taken  for  the  damages  in  the  declaration  ?  In  Hutchin- 
son  V.  Blackwelly  8  Bing.  331,  (21  E.  C.  L.  R.  308;)  the  award  seems  to 
have  been  considered  bad  on  similar  grounds,  although  the  issue  there 
was  left  to  the  arbitrator's  determination.  The  defendant  in  agreeing 
to  the  reference  must  be  understood  to  do  so  in  consideration  of  the  ver- 
dict being  limited  as  the  rule  directs.  The  matters  in  difference  be- 
tween the  parties  may  amount  to  equal  cross-claims;  and  it  is  not  fair 
that,  as  to  the  claims  pn  one  side,  there  should  be,  without  the  defend- 
ant's consent,  a  remedy  by  judgment  and  execution,  which  there  can< 
not  be  as  to  any  cross-claim.  It  is  said  that  the  award  is  good  for  part, 
but  though,  where  directions  are  given  beyond  the  arbitrator's  power, 
the  rest  of  the  award,  if  good,  may  be  supported,  here  the  award,  if  the 
order  to  enter  a  verdict  be  bad,  is  no  settlement  of  the  matters  in  dis- 
pute. It  ought  to  appear  that  these  are  finally  determined;  In  the 
matter  of  Leeming  and  Fearnley^  5  B.  &  Ad.  403.  [Coleridge,  J. 
Should  you  not  have  moved  to  set  aside  the  execution?  An  action 
brought  on  a  bad  award  may  be  resisted.]  The  defendant  is  entitled 
to  take  the  first  step,  so  as  to  avoid  being  confined,  as  in  Macarthur  v. 
Campbell,  2  A.  &  E.  52,  (29  E.  C.  L.  R.  27,)  to  objections  on  the  face  of 
the  award.  The  objection  was  not  waived.  The  defendant  never  as- 
sented to  the  terms  on  which  the  plaintiff  offered  to  give  time.  The 
'  defendant's  attorney  was  bound  to  attend  the  taxation  of  costs.  The 
doing  of  repairs  by  the  plaintiff  cannot  constitute  a  waiver  by  the  de- 
fendant. 

Lord  Denman,  C.  J.  It  is  clear  that  this  award  cannot  be  sustained. 
The  arbitrator  had  no  power  to  direct  a  verdict  to  be  entered,  without 
having  such  authority  conferred  in  express  terms.  Donlan  v.  Brett,  2 
A.  &  E.  344,  (29  E.  C.  L.  R.  115,)  is  conclusive. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  Besides  Donlan  v.  Brett, 
2A.&E.344,(29E.C.L.R.115;)  ^onnerv.C^ar//o/i,5 East,  139, shows 
that  the  arbitrator  had  not  the  power  which  he  has  assumed.  As  to 
the  time  of  the  application,  I  agree  in  my  brother  Coleridge's  judg- 
ment in  Allenhy  v.  Proudlock,  4  Dowl.  P.  C.  54;  S.  C.  Harr.  &  Woll. 
357.  Where  the  reference  is  of  matters  in  difference,  the  party  object- 
ing to  the  award  need  not  come  within  the  first  four  days  of  the  term 
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following  the  publication  of  the  award.  This  case  is  perhaps  not  with- 
in slat.  9  &  10  W,  3,  c.  15. ;  yet,  on  a  reference  of  all  matters  in  differ- 
ence, the  discretion  of  the  Court  may  reasonably  be  exercised  in  analogy 
to  the  rule  in  the  second  section  of  that  statute.  But  then  it  is  said  thai 
one  part  of  the  award  is  for  entering  up  a  verdict ;  and  therefore  that 
the  time  is  limited  to  the  four  days  as  to  that  part ;  and  that  the  rest  of 
the  award  must  be  incorporated,  for  this  purpose,  with  the  part  relating 
to  the  verdict.  I  do  not  agree  to  this.  No  doubt,  on  a  verdict  a  judg- 
ment may  be  entered  up,  if  application  to  the  Court  be  not  made  with 
in  the  first  four  days  of  term  following  :  but  the  same  rule  does  not 
apply  to  an  arbitration. 

Williams,  J.    I  am  of  the  same  opinion.    The  arbitrator  has  clearly 
.  exceeded  his  power. 

Coleridge,  J,  Donlan  v.  Breity  2  A.  &  E.  344,  (29  E.  C.  L.  R.  1 15,) 
is  decisive  on  two  points;  first,  that  the  arbitrator  here  had  no  power 
to  order  a  verdict  to  be  entered;  secondly,  that  his  making  such  an  or- 
der cannot  be  construed  as  an  order  to  pay  the  money.  As  to  the  time 
of  the  application,  the  notion  that  it  must  be  within  the  first  four  days 
of  the  term,  arose  from  cases  where  the  arbitrator  was  merely  substi- 
tuted for  a  jury :  it  cannot  apply  where  he  has  no  authority  but  that 
which  he  derives  from  being  nominated  by  the  parties  to  decide  their 
differences.  It  was  also  contended  that  the  objection  to  the  award  had 
been  waived.  I  do  not  think  that  has  been  satisfactorily  made  out. 
The  facts  come  merely  to  this:  that  the  defendant's  attorney,  on  notice, 
attended  the  taxation;  and, afterwards,  to  prevent  his  client  from  being 
pressed,  endeavoured  to  obtain  an  indulgence  as  to  time  on  the  best 
terms  he  could  get.  The  facts  did  not  amount  to  any  thing  like  what 
ought  to  be  required  to  establish  a  waiver. 

John  Jervis  then  suggested  that  the  award  should  be  set  aside  only 
as  to  part,  being  good  for  a  part. 

Per  Curiam,     We  think  it  bad  altogether. 

Rule  absolute  for  setting  aside  the  award,  the  de- 
fendant undertaking  not  to  bring  any  action,  and 
the  plaintiff  to  be  at  liberty  again  to  proceed  to 
trial. 


The  KING  against  The  Inhabitants  of  SANDHURST.— p.  130.       * 

An  apprentice  may  gain  a  settlement  by  serving  a  second  master  with  the  assent  of  the  first, 
although  the  second  master  never  knew  of  the  apprenticeship,  if  the  service  be  m  other  respects 
a  good  service  under  the  indentures. 

On  appeal  against  an  order  for  the  removal  of  Benjamin  Roberson 
from  the  parish  of  Battle  in  Sussex,  to  the  parish  of  Sandhurst  in  Kent, 
the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
upon  a  case,  the  material  parts  of  which  are  as  follows. 

The  pauper  was  born  in  1805,  and  settled  in  Sandhurst.  In  1816  he 
was  put  apprentice  by  his  father  to  George  Roberson,  the  pauper's 
brother,  to  learn  the  trade  of  a  cordwainer,  but  no  indentures  w^ere 
executed. 

^y  indentures  of  apprenticeship,  bearing  date  22d  December,  1818, 
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to  which  the  pauper's  father,  the  pauper,  and  G.  Roberson  the  brother, 
were  parties,  the  pauper  was,  with  the  consent  of  his  father,  bound  ap- 
prentice to  the  said  G.  R.,  who  resided  at  Sandhurst,  to  learn  his  art 
with  him  after  the  manner  of  an  apprentice,  to  serve  until  the  end  of 
seven  years,  to  be  computed  from  the  10th  day  of  November,  1816, 
when  the  pauper  had,  in  fact,  first  entered  into  the  service  of  George. 
By  the  same  indentures,  G.  Roberson  covenanted  with  the  pauper's 
father  that  he,  George,  would  teach  and  instruct,  or  cause  to  be  taught 
and  instructed,  his  said  appirentice  in  the  art  of  a  cordwainer,  and  would 
find  him  meat,  drink,  and  lodging,  during  the  term  of  his  apprentice- 
ship ;  and  the  father  covenanted  to  provide  fit  and  proper  clothes  and 
medical  aid  for  him  during  the  same  period. 

When  the  pauper  had  been  with  his  master  about  five  years  (a)  in  all, 
the  master  being  short  of  work,  it  was  agreed  between  the  father, 
master,  and  pauper,  that  the  latter  should  endeavour  to  get  work  at  Mr. 
Thorpe's  at  Battle,  as  they  had  heard  that  he  took  apprentices ;  but  it 
was  agreed  that  the  indentures  should  not  be  given  up.  In  consequence 
of  this  arrangement,  the  pauper's  brother,  Richard  Roberson  the 
younger,  who  was  also  a  cordwainer,  and  resided  at  Sandhurst,  accom- 
panied the  pauper  to  Battle,  and  applied  to  Mr.  Thorpe  to  know  if  he 
could  take  him  into  his  employ.  Richard  told  Xborpe  that  the  pauper 
had  worked  at  the  trade  of  a  shoemaker  for  some  considerable  time,  and 
that  his  brother,  for  whom  he  had  been  at  work,  had  not  sufficient  em- 
ployment for  him ;  but  he  did  not  then  tell  him  that  the  pauper  was  an 
apprentice,  and  Thorpe  did  not  at  any  time  during  his  service  know  that 
he  was  an  apprentice.  Thorpe  told  Richard  that  his  brother  might 
come  for  a  month  on  trial,  and,  if  he  suited,  he  would  take  him  for  two 
years.  Thorpe  was  to  have  51.  w^ith  him,  and  to  board  and  lodge  him, 
and  teach  him  his  trade.  R.  Roberson  the  younger  returned  to  Sand- 
hurst and  informed  his  father  and  his  brother  George  what  had  taken 
place ;  his  father  agreed  to  pay  the  51.  if  the  pauper  suited,  and  George 
the  master  agreed  that  the  pauper  should  go  to  Thorpe's.  The  pauper 
went  accordingly  to  Thorpe's  at  Battle,  and,  having  stayed  the  month, 
took  a  note  from  Thorpe  to  his  father  to  say  he  might  remain  on  the 
terms  agreed  on ;  and  the  father  thereupon  sent  the  51.  by  the  pauper, 
who  continued  with  him  at  Battle,  receiving  board  and  lodging  and  in- 
structions from  him  in  the  art  of  a  shoemaker,  according  to  his  agree- 
ment, until  the  expiration  of  the  two  years,  which  took  place  in  July, 
1823.  The  indentures  were  retained  by  the  master,  G.  Roberson,  until 
a  few  months  before  the  expiration  of  the  two  years,  when  George  the 
master  met  the  pauper  at  their  father's  house,  and  George  then  told  the 

Eauper  that  ^'  he  was  his  apprentice,  and  that  he  could  claim  him  after 
e  had  left  Mr.  Thorpe's,  for  that  he  would  leave  Thorpe  in  July,  and 
his  time  would  not  be  up  until  November."  The  pauper  said  "  he  did 
not  think  it  would  b^  right  for  him  to  do  so;"  and  George  then  agreed 
to  give  the  pauper  out  of  his  time.  The  following  memorandum  was 
endorsed  on  the  indentures  of  apprenticeship,  which  were  then  given 
up:  *^ George  Roberson,  the  master  of  Benjamin  Roberson  his  ap- 
prentice, do,  by  consent  of  bis  father,  give  him  out  of  bis  time  this  5th 
day  of  April,  1823,  on  account  of  not  having  employment  for  him." 
This  memorandum  was  signed  by  G.  Roberson,  the  master,  R.  Roberson, 
the  father,  and  the  pauper.  In  1834  the  pauper  became  chargeable  to 
Battle,  and  was  removed. 

(a)  So  stated  in  the  CMe ;  but  see  p.  181. 
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Upon  the  above  facts,  the  .Court  of  Quarter  Sessions  handed  down  to 
the  clerk  of  the  peace  the  following  memorandum  : — "  The  court  are  of 
opinion  that  the  service  in  Battle  was  not  in  pursuance  of  the  indentures 
of  apprenticeship  entere4  into  by  the  pauper  with  his  brother,  but  that 
the  pauper  continued  settled  by  his  prior  service  in  the  parish  of  Sand- 
hurst, and  therefore  adjudge  that  the  said  order  be  confirmed,  sul^ect  to 
a  case  for  the  Court  of  King's  Bench ;"  and  they  directed  the  conclu- 
sion as  above  stated  to  be  inserted  in  the  case.  The  case  was  argued  in 
last  Michaelmas  term.(a) 

Thesiger  and  W.  Jff,  WaUon,  in  support  of  the  order  of  sessions. 
The  parties  here,  in  their  contract  with  the  second  master,  attempted  to 
make  a  new  and  original  binding,  without  reference  to,  or  recognition 
of,  the  previous  indenture.  Rex  v.  Christowe^  11  East  95,  shows  that  a 
service,  under  such  binding,  cannot  be  considered  as  a  continuation  of 
service  under  the  original  indenture.  To  give  such  a  character  to  the 
new  service,  it  is  essential  that  the  second  master  should  know  of  the 
original  apprenticeship ;  Rex  v.  Ashby  de  la  Zouch^  1  B.  &  Aid.  116. 
It  is  true  that,  in  Rex  v.  Banbury,  5  B.  &  Ad.  176,  (27  E.  C.  L.  R.,) 
LiTTLEDALE,  J.,  was  of  Opinion  that  the  second  and  the  third  master  were 
not  proved  to  have  known  of  the  apprenticeship,  and  he  added,  "  I  do 
not  see  why  it  should  be  requisite  that  the  second  master  should  have 
that  knowledge."  But  Parke,  J.,  was  of  a  contrary  opinion  as  to  the 
fact ;  and  Lord  D^nman,  C.  J.,  thought  it  was  to  be  assumed  that  the 
second  and  the  third  master  knew  of  the  apprenticeship.  In  1  Nol. 
Poor  Law,  581,  4th  ed.,  it  is  laid  down  as  reasonable  and  necessary, 
^'  at  least  in  most  cases,  that  the  second  master  should  know  that  the 
apprentice  during  tlie  time  of  serving  him,  stood  in  the  relation  of  •an 
apprentice  to  another  master."  In  Rex  v.  Holy  Trinity  MinorieSy  8  T. 
R.  605,  where  the  second  service  was  held  to  have  been  performed  under 
the  original  indentures,  it  was  not  in  terms  stated  whether  or  not  the 
second  master  knew  of  the  apprenticeship ;  but  it  may  be  inferred  from 
the  facts  that  he  did.  In  Rex  v.  Bradninch,  2  Bgtt,  452,  pi.  570,  6th 
ed.,  and  Rex  v.  Bradstonc,  2  Bott  454,  pi.  573,  6th  ed.,  where  the  new 
service  was  held  to  have  been  performed  under  the  indentures,  the  know- 
ledge of  the  second  employer  was  expressly  proved.  In  Rex  v.  Whit- 
churchy  1  B.  &  C.  574,  (8  E.  C.  L.  R.,)  as  also  in  Rex  v.  A»hby  de  la 
Zouchy  1  B.  &  Aid.  116,  where  the  contrary  was  held,  knowledge  by  the 
second  master  was  not  proved.  In  the  present  case  it  is  observable  that 
the  new  contract  of  the  paiqier  was  for  a  definite  period,  as  in  Rex  v. 
Ashby  de  la  Zouch,  and  Rex  v.  Shipton,  8  B.  &  C.  88,  (15  E.  C.  R.  R.,) 
(where  the  new  service  was  held  to  confer  no  settlement),  and  that  not  a 
period  coinciding,  as  in  Rex  v.  Jffoly  Trinity  MinorieSy  3  T.  R.  605, 
with  the  unexpired  term  of  the  apprenticeship.  The  indentures  here 
were  not  given  up  when  the  pauper  went  to  the  second  master ;  but 
neither  were  they  in  Rex  v.  Shipton.  The  instruction  given  in  the 
second  service  decides  nothing :  in  Rex  v.  Ucclesfieldy  6  M.  &  S.  173, 
there  was  a  contract  by  the  second  master  to  teach,  but  no  settlement 
was.  gained.  Knowledge,  by  the  second  master,  of  the  original  appren- 
ticeship, may  or  may  not  show  that  the  service  with  him  was  performed 
under  the  indentures ;  but,  where  such  knowledge  is  wanting,  the  service 
cannot  have  been  so  performed.  Even  if  this  fact  were  not  conclusive, 
the  effect  of  it  would  be  a  question  for  the  sessions ;  and  here  they  have 
decided  it  against  the  service  relied  upon, 
(a)  Noyember  16th.    Before  Lord  Denman,  C  J.,  Pattesoiti  Williams,  and  Coleridge,  Js. 
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Darby  and  G.  F,  Joius^  contra.  As  to  the  last  observation,  the  present 
question  has  always  been  considered  as  a  matter  of  law  arising  upon  the 
several  facts.  The  second  question  in  Rex  v.  ^hipton^  8  B.  &  C.  88,  (15 
E.  C.  L.  R.,)  was,  whether  the  service  was  by  law  a  service  under  the  in- 
denture, sufficient  to  confer  a  settlement ;  and  in  Rex  v.  Banbury^  5  B.  & 
Ad.  176,  (27  E.  C.  L.  R.,)  the  point  was  put  in  the  same  manner.  [Cole- 
ridge, J.  In  Rex  V.  Ashby  de  la  Zouch,  1  B.  &  Aid.  116,  the  sessions 
"  were  of  opinion  that  the  pauper  gained  no  settlement  by  the  service'* 
with  the  new  master,  "  considering  that  the  facts  proved  did  not  amount 
to  a  particular  assent  on  the  part  of  the  original  masters  to  the  second 
service,?  and  consequently  that  the  relation  of  master  and  apprentice 
never  existed  between  the  pauper  and  the  new  master.  And  Lord 
Ellenborough  said,  "  It  has  been  expressly  found  by  the  sessions,  that 
this  pauper  was  not  an  apprentice,  and  it  appears  to  us  most  clearly 
that  the  prior  service  was  not  continued."  Lord  Denman,  C.  J.  But 
Abbott,  J.,  says  there,  "  The  sessions  have  drawn  the  only  conclusion 
which  persons  of  a  sound  understanding  could  have  drawn  from  the 
facts  stated."]  The  assent  was  a  fact;  but  whether  or  not,  on  the 
whole,  the  service  was  a  service  under  the  indenture  was  a  question  of 
law.  None  of  the  former  cases  have  turned,  as  this  does,  simply  upon 
the  alleged  necessity  that  the  second  master  should  know  of  the  previous 
^prenticeship.  No  case  has  been  sent  back  to  the  sessions  in  order 
that  the  fact  of  such  knowledge  might  be  found  or  negatived.  The 
question  has  generally  been,  as  between  the  first  master  and  the  appren- 
tice, whether  the  apprentice  was  not  left  to  act  as  sui  juris,  and  without 
reference- to  the  will  of  the  former  master,  and  whether  the  second 
engagement  was  not  a  contract  of  hiring  and  service,  or  otherwise 
incompatible  with  the  original  apprenticeship.  In  no  case  has  the 
knowledge  of  the  second  master  been  held  material,  where  the  appren- 
tice was  sent  to  him  by  the  first,  and  that  for  the  purpose  of  instruction. 
Here,  the  taking  of  the  pauper  to  a  new  master  at  Battle  was  in  pur- 
suance of  the  contract  of  apprenticeship,  and  in  furtherance  -of  its 
objects.  If  the  first  master  had  been  sued  -upon  his  covenant  to  teach, 
the  instruction  thus  obtained  for  the  pauper  would  have  been  an  answer ; 
and  it  could  not  have  been  urged,  in  reply,  that  the  second  master  did 
not  know  of  the  apprenticeship.  So,  the  instruction  by  the  second 
master  would  have  been  an  answer  if  the  apprentice  had  been  sued, 
under  the  old  law,  for  exercising  a  trade  without  having  served  a  proper 
apprenticeship.  In  Rex  v.  Banburyy  5  B.  &  Ad.  186,  (27  E.  G.  L.  R.,) 
Parks,  J.,  said  that  the  apprentice,  to  gain  a  settlement  by  service  with 
a  second  master,  must  be  inhabiting  in  the  character  of  an  apprentice, 
and  not  in  that  of  a  hired  servant :  and  he  argued  that  the  pauper  did 
not  live  with  the  second  and  third  master  in  the  character  of  an  appren- 
tice, because  "  non  constat  that  they  ever  knew  he  was  an  apprentice." 
But  here  the  first  master,  by  the  engagement  which  he  made  for  the 
panper,  rendered  it  necessary  that  he  should  live  with  the  second  master 
as  apprentice  and  not  as  servant.  In  Rex  v.  Banbury^  (pp.  180,  183,) 
not  only  Littledale,  J.,  but  Patteson,  J.  (who  also  agreed  with  the 
majority  of  the  Court  that  there  was  a  continued  service  under  the 
indenture)  seems  to  have  thought  that  knowledge  by  the  second  and 
third  masters  was  not  proved.  In  Rex  y.  Ashby  de  la  Zouch,  the  ques- 
tion of  knowledge  by  the  second  master  was  mixed  up  with  that  of  con- 
sent by  the  first.  [Patteson,  J.  The  sessions  had  expressly  negatived 
that  consent.]     The  knowledge  of  the  second  master  could  not  of  itself 


94 


Bex  r.  Sandhurst.   II.  T.  1837.  [136 


mate  the  service  referable  to  the  original  binding.     In  Rex  v.  Offerton, 

n       S  C  802  where  the  second  service  was  held  available,  the  Court 

>iv  observed  that  it  was  probable  that  the  second  master  knew  the 

'"^"^Vr  to  be  an  apprentice,  not  treating  the  fact  as  essential.     Nor  was 

'^l*"^  any  findint'  of  that  fact  by  the  sessions,  whereas,  if  material,  it 

if*  fn  Hflvp  been  expressly  found ;  and  the  same  observation  applies 

ourrht  to  nave      ^^^i^  Minories,  3  T.  R.  605.     [Lord  Denman,  C.  J. 

tlZ'yWhitc^^^^^^  1  B.  &  C.  576,  (8  E.  C.  L.  R.,)  Abbott,  C.  J., 

f  ••*  cr  to  Re^  ^^'  Shebhear^  1  East,  78,  observes  that,  in  that  case, 

<*^h  *  new  master  took  the  pauper  as  the  apprentice  of  the  former  mas- 

'H     That  fact,  in  Rex  v.  Shehhear^  bore  entirely  upon  the  question 

^^^  -i  nt  by  the  first  master.     In  Rex  v.  Linkinhorne^  3  B.  &  Ad.  413, 

/o<f  F  C  L.  B-  )  ^*  ^^  ^^^^  ^^^  ^^  apprentice  living  at  a  distance  from 

v:         ter  for  the  purpose  of  recovery  from  illness,  gained  a  settlement 

j^  the  indentures  in  the  place  where  he  so  resided,  though  perform- 

•^"  ^'^o  service  there.     In  such  a  case  would  it  be  necessary  that  the 

^^^     9  with  whom  the  party  went  to  live  should  know  that  he  was  an 

^^^^^  ntice  ?    It  ^^  ^^^^  sufficient,  in  the  last  cited  case,  that  the  resi- 

*PP^   ^j^g  jn  pursuance  of  the  contract  of  apprenticeship :  and  the  real 

tion  in  such  cases  always  is,  whether  or  not  that  contract,  as  between 

^1?    original  master  and  the  apprentice,  continues  to  be  acted  upon. 

TT  I'e  the  apprentice  went  to  Battle  in  pursuance  of  that  contract,  and 

Id  not  have  gone  thither  but  for  the  contract.    In  Rex  v.  Christowe^ 

rl  East  95>  *°^  ^^^  ^'  ^cclesfield^  6  M.  S.  173,  the  apprentice  had 

f   med  a  new  engagement  under  seal,  inconsistent  with  the  original 

^  nrenticeship ;  neither  case,  therefore,  is  applicable  here,  (a)  - 

*  Lord  Dbnman,  C.  J.     There  is  considerable  difficulty  in  the  cases ; 

h  1 1  cannot  help  saying  that,  in  my  opinion,  the  facts  in  Rex  v.  Ban- 

?"      5  B.  &  Ad.  176,  (27  E.  C.  L.  R.,)  warranted  the  conclusion  that 

1  nth  the  second  and  the  third  master  knew  of  the  apprenticeship.    That 

beinf'  assumed,  the  sessions  there  had  clearly  done  right. 

Cur,  adv.  vuU. 
Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  question  in  this  case  is,  whether  the  pauper,  having  been  regu- 
larly bound  apprentice  to  his  brother  in  the  parish  of  Sandhurst,  and 
having  served  him  there,  has  gained  a  settlement  by  subsequently 
serving  a  second  master  in  the  parish  of  Battle  during  the  period  of 
apprenticeship.  In  this  case,  the  first  master  expressly  consented  to 
the  particular  service  with  the  second;  and  that  service  was  on  the 
express  oral  contract  that  the  second  master  was  to  board  and  lodge 
the  pauper  and  to  teach  him  his  trade,  being  the  same  trade  as  the  first 
master  carried  on.  It  was  therefore  so  far  in  furtherance  of  the  inden- 
ture of  apprenticeship,  as  that  the  two  objects  of  that  indenture,  namely, 
the  maintenance  and  teaching  of  the  appprentice,  were  provided  for.  ^It 
was  also  expressly  agreed,  between  the  first  master  and  the  pauper  and 
his  father,  that  the  indenture  should  not  be  given  up ;  neither  was  it  in 
point  of  fact  given  up,  until  long  after  the  pauper  had  served  the  second 
master  for  forty  days.  It  is  therefore  perfectly  clear,  according  to  the 
decided  cases,  that,  as  between  the  first  master  and  the  pauper,  the  ser- 
vice to  the  second  master  was  under  the  indenture,  the  relation  of  master 
and  apprentice  still  subsisting  between  them,  and  the  covenants  in  the 
indenture  being  performed  on  both  sides  by  the  teaching  and  maintain 
ing  by,  and  the  service  with,  the  second  master. 

<a}  See,  in  addition  to  the  oases  above  ooUected,  Hex  ▼.  Maidstone,  5  A.  &  £.  826. 
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But  it  is  found  in  terms  that  the  second  master  did  not  at  any  time 
during  the  service  know  that  the  pauper  was  an  apprentice :  and  the 
only  point  in  the  case  is,  whether  it  is  material  that  the  second  master 
should  know  that  fact.  Upon  examination  of  the  older  cases  upon  this 
subject,  it  will  be  found  that  in  some  of  them  the  second  master  did 
know  the  fact ;  in  others  it  may  be  doubtful  whether  he  did  or  did  not ; 
but  in  none  of  them  is  such  knowledge  expressly  negatived.  No  point 
is  however  made  in  any  of  them  upon  the  knowledge  6r  ignorance  of 
the  second  master,  until  the  case  of  Rez  v.  Aihby  de  la  Zouch,  1  B.  & 
Aid.  116,  followed  up  by  Rez  v.  Whitehurchy  1  B.  &  C.  574,  (8  B.  C. 
L.  R. ;)  but  neither  of  these  cases  turns  upon  that  point,  inasmuch  as 
in  the  former  the  sessions  negatived  the  consent  of  the  first  master  to 
the  particular  service,  which  is  clearly  necessary ;  and  in  the  latter  such 
consent  was  plainly  never  given.  In  the  subsequent  case  of  Rex  v.  Ban- 
bury,  5  B.  &  Ad.  176,  (27  E.  C.  L.  R.,)  it  seemed  doubtful  whether  the 
second  master  knew  the  fact,  and  the  Court  differed  in  opinion,  both  as 
to  the  fact  of  knowledge,  and  its  materiality.  It  can  hardly  be  said,  upon 
these  authorities,  that  there  is  any  clear  and  express  decision  upon  this 
point. 

The  question  arises  upon  the  statute  3  &  4  W.  4;  M.  c.  11,  s.  8,  which 
enacts,  "  that  if  anj  person  shall  be  bound  an  apprentice  by  indenture, 
and  inhabit  in  any  town  or  parish,  such  binding  and  inhabitation  shall 
be  adjudged  a  good  settlement."  The  word  service  is  not  mentioned  in 
the  statute,  but  binding  and  inhabitation^  as  was  observed  in  the  ease 
of  Rex  V.  Linkinhorney  3  B.  &  Ad.  418,  (23  E.  C.  L.  R.,)  and  other 
cases.  The  true  construction  to  be  collected  from  the  cases  appears  to 
be,  that  it  will  be  sufficient  if  the  residence  be  in  pursuance  of  the  con- 
tract of  apprenticeship,  and,  in  some  way  or  other,  in  furtherance  of 
the  object  of  the  apprenticeship.  Here  the  residence  was  in  further- 
ance of  the  object  of  the  apprenticeship,  viz.,  maintenance  and  teach- 
ing :  it  was  in  pursuance  of  the  contract ;  for  the  first  master,  having 
no  employment,  consented  to  the  service  with  the  second,  that  by  his 
means  he  might  perform  his  covenant ;  for,  having  been  partially  taught 
by  the  first  master,  he  is  permitted  to  go  to  the  second  to  have  his  edu- 
cation completed  under  the  indenture.  Of  what  consequence  then  can 
it  be,  whether  the  second  master  knew  that  the  pauper  was  an  appren- 
tice ?  What  difference  would  such  knowledge  have  made  in  the  situa- 
tion or  relation  of  the  parties  ?  None  whatever.  It  could  not  have 
created  the  relation  of  master  and  apprentice  between  the  second  master 
and  the  pauper :  such  relation  could  only  be  created  by  a  regular  as- 
signment of  the  indenture,  (even  supposing,  for  the  purpose  of  the  ar- 
gument, that  such  would  be  the  effect  of  an  assignment  of  any  other 
than  a  parish  apprentice,)  or  by  cancellation  of  it  and  a  new  binding  by 
another :  it  never  subsisted,  nor  was  intended  to  subsist,  between  the 
second  master  and  the  pauper,  but  continued  uninterrupted  between  the 
latter  and  the  first  master.  The  dicta  indeed  of  the  learned  judges  in 
the  cases  of  Rex  v.  Ashhy  de  la  Zouch  ant^  Rex  v.  WhitohMrch^  1  B.  & 
C.  576,  (8  E.  C.  L.  R.,)  seem  to  lead  to  the  conclusion  that  they  thought 
that  the  relation  of  master  and  apprentice  must  subsist  between  the 
second  master  and  the  pauper ;  for  they  say,  how  could  he  be  serving 
as  an  apprentice,  when  it  was  not  even  known  that  he  was  an  appren- 
tice ?  But,  if  the  point  had  been  necessary  to  the  determination  of 
those  cases,  we  cannot  doubt  but  that  they  would  have  seen,  that,  in  tho 
absence  of  a  regular  assignment,  the  actual  relatiou  o£  master  and  ap- 
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prentice  could  not  be  created,  and  that  knowledge  of  the  fact  of  the 
binding  would  in  no  way  constitute  such  relation.  The  expression 
"  serving  as  an  apprentice,"  if  it  be  understood  with  reference  to  the 
object  of  apprenticeship,  namely,  the  being  taught,  and  as  distinguished 
from  serving  generally  without  such  object,  is  quite  correct ;  and  it  is 
obvious  that,  in  such  sense,  the  pauper  in  this  case,  under  the  oral  con- 
tract for  teaching,  was  '^serving  as  an  apprentice:"  but  it  is  equally 
obvious  that  this  did  not  in  any  respect  depend  on  his  roaster's  knowing 
that  he  was  an  apprentice,  but  upon  the  nature  of  the  contract  which 
he  made.  The  second  master  is  in  some  measure  substituted  for  the 
first,  inasmuch  as  the  first  consents  that  the  apprentice  shall  learn  from 
the  second  that  which  he  has  himself  covenanted  to  teach;  yet  the 
second  master  nee^  not  be  bound  by  the  same  engagements  as  the  first ; 
for,  if  he  need,  then  no  service  to  a  second  master  could  be  sufficient 
except  by  a  regular  transfer  of  the  contract,  that  is,  the  indenture,  to 
hold  which  would  be  contrary  to  all  the  decisions  as  to  service  with  a 
second  master  by  consent  of  the  first.  It  may  be  observed  that,  in 
Rex  V.  Banbury,  5  B.  &  Ad.  185,  (27  E.  C.  L.  R.,)  my  brother  Parke 

fave  only  this  effect  to  the  decisions  in  Rex  v.  Ashby  de  la  Zoiich,  1  B. 
i  Aid.  116,  and  Rex  v.  Whitchurch,  1  B.  &  C.  674,  (8  E.  C.  L.  R.,) 
that  the  second  master's  ignorance  of  the  apprenticeship  furnished 
strong  evidence  that  the  second  service  was  unconnected  with  any  ap- 
prenticeship. Possibly  what  is  said  in  those  two  cases,  as  to  the  know- 
ledge of  the  second  master,  may  be  supported  on  that  ground :  we  think 
it  cannot,  as  establishing  the  doctrine  now  brought  into  question :  as  to 
which  doctrine,  this  farther  remark  is  to  be  made,  that  my  brother 
LiTTLEDALE,  considering  the  precise  question  on  principle  in  Rex  v. 
Banbury,  5  B.  &;  Ad.  183,  (27  E.  G.  L«  R.,)  declared  a  distinct  opinion 
that  the  second  master's  knowledge  of  the  apprenticeship  is  not  ne- 
cessary. 

Upon  the  whole,  we  are  of  opinion  that  the  true  question  in  all  such 
cases  is,  Whether  the  service  to  the  second  master  is  a  constructive  ser- 
vice to  the  first  master  under  the  indenture,  as  between  him  and  the  ap- 
prentice ;  and  that  to  the  solution  of  that  question  it  is  wholly  immate- 
rial whether  the  second  master  knew  of  the  apprenticeship  or  not. 

The  order  of  sessions  must  be  quashed. 


The  KING  against  TINDALL  and  Others.— p.  143. 

Indictment  for  a  nuisanoe,  by  erecting  and  continuing  piles  and  planking  in  a  harbour,  and 
thereby  obstructing  it  and  rendering  it  insecure.  Special  verdict,  that,  by  the  defendant's  works, 
the  harbour  is  in  some  extreme  cases  rendered  less  secure. 

Held,  that  the  defendant  was  not  responsible  criminally  for  consequences  so  slight,  uncertain,  and 
rare,  and  that  a  'vcMlict  of  not  guilty  must  be  entered. 

Indictment  for  a  nuisance.  The  first  count  stated  that,  before  the 
committing,  &c.,  to  wit,  from  time  whereof,  &c.,  hilherto,  there  has  been, 
and  was,  and  still  is,  a  certain  ancient  port  and  harbour,  commonly 
called  the  harbour  of  Scarborough,  in  the  couiily  of  York,  to  wit,  at 
Scarborough  within  the  said  county,  used  by  the  liege,  &c.,  for  ihe  pur- 
poses of  safe  and  commodious  navigation,  for  the  importation  and  ex- 
])ortation  of  goodly  and  for  the  receiving  and  sheltering,  in  times  of 
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tempests  and  other  times  of  danger  and  distress  of  weather,  ships  and 
vessels  navigating  to  and  along  the  northern  coasts  of  that  part  of  the 
United  Kingdom  called  England,  and  to^and  from  the  eastern  seas  and 
other  places:  that  the  defendants,  well  Icnowing,  &c.,  on  1st  February, 
10  G.  3y  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  the  taking  of  this  inquisition,  to  wit,  on  each  and  every  day  be- 
tween, &c.,  with  force,  &c.,  within  the  said  county  of  Y.,  to  wit,  at,  &c., 
unlawfully,  wilfully,  and  injuriously,  did  erect,  place,  fix,  put,  sink,  at)d 
set,  in  the  said  port  and  harbour,  and  in  the  sea  near  to  the  shore  within 
the  said  port  and  harbour,  divers  stages,  erections,  and  buildings,  pro- 
jecting into  the  said  port  and  harbour,  composed  of  piles,  posts,  planks, 
and  timber,  and  also  divers  large  quantities  of  earth,  stones,  sand,  and 
rubbish,  to  wit,  100,000  cart  loads  of,  &c.;  and  unlawfully  and  injuri- 
ously kept  and  continued,  and  caused  and  procured  to  be  kept  and  con- 
tinued, the  said  stages,  &c.,  so  projecting  into  the  said  port  and  harbour 
as  aforesaid,  and  the  said  piles,  &c.,  so  erected,  &c.,  in  the  said  port  and 
harbour,  and  in  the  sea  near  to  the  shore  in  the  said  port  and  harbour, 
for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  within  the  county 
aforesaid,  to  wit,  at,  &c.;  and  thereby,  during  the  time  aforesaid,  greatly 
obstructed,  choked  up,  narrowed,  and  otherwise  injured  the  said  port 
and  harbour,  and  xendered  the  same  insecure  and  incommodious,  where- 
by the  said  port  and  harbour  then  and  there  became,  and  was,  and  from 
thence  hath  been,  and  still  is,  greatly  obstructed  and  choked  up,  nar- 
rowed, and  rendered  insecure  and  incommodious,  so  that  the  liege,  &c., 
of  George  III.,  could  not,  and  the  liege  subjects  of  George  IV.,  during 
the  reign  of,  &c.,  could  not,  and  the  liege  subjects  of  William  IV.,  now 
king,  during  the  reign  of,  &c.,  and  other  persons,  could  not,  nor  yet  can, 
use  the  said  port  and  harbour  for  the  exportation  and  importation  of 
goods  and  merchandises  there,  and  for  the  receiving  and  sheltering  of 
ships  and  vessels  in  times  of  tempests,  and  other  times  of  danger  and 
distress  of  weather,  and  for  other  purposes  of  safe  and  commodious  na- 
vigation, and  could  not  and  cannot  use  the  said  port  and  harbour  with- 
out imminent  hazard  and  danger  of  destruction  of  their  ships,  lighters, 
boats,  and  other  vessels,  and  danger  and  peril  of  the  lives  of  those  navi- 
gating the  same,  and  loss  and  damage  of  the  goods  and  merchandises 
laden  on  board  thereof,  to  the  great  damage  and  common  nuisance  of 
all  the  liege,  &c.,  and  other  persons  using  the  said  port  and  harbour,  as 
aforesaid;  against  the  peace  of  his  said  late  majesty,  King  George  III., 
his  crown  and  dignity;  also  against  the  peace  of  his  said  late  majesty. 
King  George  IV.,  his  crown,  &c.;  also  against  the  peace  of  our  said  lord 
the  now  king,  his  crown,  &c. 

The  second  count  stated  that,  before  the  committing,  &c.,  (not  saying 
from  time  immemorial,)  there  was,  and  still  is,  a  certain  other  ancient 
harbour,  &c.  (not  stating  it  to  be  a  port ;)  and  that  the  defendant  un- 
lawfully, &c.,  did  erect,  &c.,  in  the  said  last-mentioned  harbour,  divers 
stages,  &c.  (not  stating  that  they  projected  into  the  harbour,)  composed 
of  piles,  &c.,  and  also  divers  large  quantities  of  earth,  &c.,  to  wit 
100,000  cart  loads,  &c.,  and  unlawfully  and  injuriously  kept  and  con- 
tinued, &c.,  and  thereby,  &c.,  (describing  the  injury  to  the  <^  harbour" 
as  to  the  <^  port  and  harbour"  in  the  first  count.) 

The  third  count  was  like  the  second,  except  that  it  omitted  all  the 
statements  relative  to  the  importation  and  exportation  of  goods. 

The  fourth  count  stated  that  there  was,  and  from  time  whereof,  &c., 
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had  been,  an  ancient  harbour ;  and  in  other  respects  was  like  the  third 
count. 

The  fifth  count  stated  the  harbour,  &c.,  (not  port.)  to  be  adjoining 
to  the  town  of  Scarborough,  and  omitted  all  the  statements  relative  to 
tlie  importation  and  exportation  of  goods ;  and  charged  that  the  defend- 
ants  unlawfully,  &c.,  did  erect,  &c.,  in  the  last-mentioned  harbour  divers 
stages,  &c.,  projecting  into  the  said  last-mentioned  harbour,  composed 
of  piles,  &c.,and  also  divers  large  quantities  of  earth,  &c.,  to  wit,  100,000 
cart  loads,  &c.,  and  unlawfully  and  injuriously  kept  and  continued, 
&c.,  and  thereby,  &c.,  (as  before,  mutatis  mutandis.) 

The  sixth  count  described  the  commencement  of  the  nuisance,  by 
**  (livers  persons,"  as  in  the  first  count ;  and  charged  that  the  defend- 
ants, well  knowing,  &c.,  on  the  said  1st  of  February,  &c.,  and  for  a  long 
time  afterwards,  to  wit,  from  the  day  and  year  last  aforesaid  until  the 
taking  of  this  inquisition,  unlawfully,  &c.,  kept  and  continued,  and 
canN(!(l,  &c.,  the  last-mentioned  stages,  &c. 

The  seventh  count  recited  the  existence  and  use  of  the  harbour  as  in 
the  third  count ;  and  charged  the  creation  of  the  nuisance,  described  as 
in  the  fifth  count,  by  divers  persons,  and  its  continuation  by  the  de- 
fendants. 

The  eighth  count  charged  that  the  .defendants,  on  the  said  1st  of  Fe- 
bruary, &c.,  and  on  divers  other,  &c.,  wrongfully  and  injuriously  did 
choke  up  and  greatly  obstruct  a  certain  other  ancient  harbour  within 
tluj  said  county  of  York,  to  wit  at  Scarborough  in  the  said  county,  by 
cuNiing  and  throwing  into  the  same  divers  large  quantities  of  timber, 
oardi,  stones,  and  sand,  to  the  great  danger  and  common  nuisance  of 
all  the  liogo,  &c.,  against  the  peace,  &c. 

Pl«a,  Not  Guilty. 

On  the  trial  before  Lord  Drnman,  C.  J.,  at  the  Yorkshire  Summei 
assizes,  1833,  a  special  verdict  was  found  to  the  following  effect. 

That,  during  all  the  time  within  mentioned,  there  was  an  ancient  port 
and  harbour,  commonly  called  the  harbour  of  Scarborough,  in  the 
county  of  York,  much  used  and  frequented,  for  the  purpose  as  well  of 
shelter  as  of  repairs,  by  ships  and  vessels  navigating  along  the  northern 
coast  of  this  khigdom  ;  and  that  the  prosecutors  of  the  indictment  are  the 
commissioners  for  executing  the  powers  and  authorities  contained  in 
certain  acts  of  parliament  hereinafter  mentioned.  The  verdict  then 
set  forth  certain  provisions  of  several  acts  of  parliament  respecting  the 
management  of  the  harbour  and  the  power  of  the  commissioners, 
namely,  stat,  5  G.  2,  c.  11,  stat.  25  G.  2.  c.  44,  stat.  (U.  K.)  41  G.  3. 
c.  69,  (local  and  personal,  public,)  stat.  46  G.  3.  c.  33,  (local  and  per- 
sonal, public,)  stat.  3  G.  4.  c.  22,  (local  and  personal,  public  ;)  and  the 
verdict  then  found  that,  in  and  subsequently  to  the  year  1817,  the 
commissioners,  with  a  view  to  improve  and  preserve  the  said  harbour, 
did  cause  the  same  to  be  excavated,  by  removing  divers  large  quantities 
of  sand  from  the  bottom  therieof,  and  thereby  the  said  harbour  hath 
been  deepened  about  four  feet  all  along  the  upper  part  of  the  harbour ; 
and  that  this  process  of  excavation  and  deepening  was  carried  on  by 
the  commissioners,  amongst  other  places,  within  from  ten  to  twenty 
of,  and  immediately  before,  the  line  of  the  piles  hereinafter  mentioned  : 
that,  in  1819,  the  commissioners,  with  a  view  further  to  improve  the 
*"^rbour,  removed  a  pier  called  an  island  pier,  which  had  previously 
^d  in  the  harbour,  and,  in  1820,  erected  or  completed  the  pier  called 
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the  western  pier,  being  the  same  mentioned  in  stat.  3  G.  4,  c.  22,  and 
that,  by  such  excavation,  the  harbour  was  materially  improved,  and 
rendered  more  secure  and  commodious  for  shipping :  that,  for  many 
years  previously  to  1817,  the  defendants  were,  and  thence  have  been, 
and  at  the  respective  times  of  committing  the  acts  within  complained 
of  were,  the  owners  of  certain  premises  on  the  edge  of  the  upper  part 
of  the  harbour,  which  premises,  during  all  the  time  hereinbefore  men- 
tioned, had  been  used  and  enjoyed  by  the  said  defendants  as  a  ship- 
building yard,  and  for  the  purpose  of  building  and  repairing  sliips 
therein,  and,  for  200  years  last  past  and  upwards,  had  been  used  and 
enjoyed  in  like  manner,  and  for  the  like  purpose,  by  the  owners  thereof 
for  the  time  being :  that,  during  the  space  of  seventy  years  last  past 
and  upwards,  divers  piles  have  been  placed  and  driven  into  the  sandy 
bottom  in  face  of  the  said  yard  and  premises  of  the  defendants;  upon 
which  piles,  plank  stages,  during  all  the  time  aforesaid,  have  been 
erected  and  placed  by  the  owners  for  the  time  being  of  the  yard  and 
premises,  and  timber  and  other  materials  used  in  building  and  repairing 
ships  kept  thereon;  and  the  same,  during  the  time  aforesaid,  have 
been  and  are  proper  and  necessary  for  the  purpose  of  carrying  on  the 
business  of  building  or  repairing  ships  on  the  said  yard  and  premises  : 
that,  until  the  planking  of  the  same  by  the  defendants  as  hereinafter 
mentioned,  the  said  piles  had  always  stood  at  certain  distances  from 
one  another,  aud  that  the  water  might  iSow  freely  between  them,  und 
might  spend  itself  on  the  sloping  beach  :  that  the  defendants,  in  order 
to  protect  their  said  premises,  afterwards,  to  wit,  on  1st  January,  1826, 
and  on  divers  other  days  and  times  between  that  day  and  1st  January, 
1828,  connected  together  the  said  piles,  by  nailing  transverse  planks 
from  pile  to  pile,  and  enclosed  the  area  contained  within  the  said  piles, 
the  same  being  thus  rendered  impervious  to  the  tide,  and  presenting 
perpendicular  Unes  of  frontage,  five  feet  high  from  the  sand ;  and  at 
ordinary  spring  tides  there  is  now,  at  high  water,  a  depth  of  from  two 
to  three  feet  of  water  against  and  along  the  said  frontage  :  that,  by 
the  aforesaid  works  of  the  commissioners,  a  greater  rush  of  tide  was 
and  thence  hath  been  caused  to  and  against  the  beach  and  sand  in  front 
of  the  said  ship-building  yard  and  premises  of  the  defendants  than 
had  ever  previously  been  experienced,  insomuch  that,  by  reason  thereof, 
the  land  was  washed  down  from  before  the  front  of  the  said  yard  and 
premises  of  the  defendants ;  and  the  said  yard  and  premises,  and  their 
plank  stages,  aforesaid,  at  the  times  of  the  defendants'  committing  the 
acts  within  complained  of,  had  become  and  were  thereby  in  danger  of 
being  swept  away  by  the  sea :  that,  "  by  the  defendants'  works,  the 
harbour  is  in  some  extreme  cases  rendered  less  secure  :"  that  the  said 
defendants  have  done  nothing  more  than  is  necessary  to  protect  their 
property  against  the  sea,  in  consequence  of  the  alterations  made  by  the 
commissioners. 

The  case  was  argued  in  Trinity  term  last.  («) 

Mexander.  for  the  Crown,  contended,  first,  that  the  acts  of  the  com- 
missioners were  lawful;  secondly,  that  the  defendants  were  not  entitled 
to  interfere  with  the  public  rights  in  the  harbour,  even  if  the  acts  of 
the  commissioners  were  illegal ;  thirdly,  that  the  finding  of  the  jury 
showed  a  legal   nuisance,  inasmuch  as  an   injury  was  done  to   the 

(a)  iime  lit,  1836.    Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williamji,  is 
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harbour,  and  as  none  of  the  facts  stated  in  the  verdict  afforded  au 
answer. 

Cresioeily  for  the  defendants,  contended,  first,  that  every  count  charged 
the  act  to  have  been  committed  in  the  harbour,  but  that  the  verdict 
did  not  support  this ;  secondly,  that  no  public  right  was  shown  legally 
to  exist  which  made  the  acts  of  the  defendants  unlawful ;  thirdly,  that,  at 
any  rate,  a  contingent  or  trifling  injury,  like  that  shown  by  the  verdict, 
was  not  the  subject  of  indictment. 

.^/eara/iflfer,  in  reply,  contended,  that  to  render  the  harbour  less  com- 
modious in  extreme  cases,  as,  for  instance,  of  violent  tempest,  was  a 
nuisance. 

The  following  authorities  were  cited :  Bex  v.  Peascy  4  B.  &  Ad.  30. 
(24  E.  C.  L.  R.  17.)  Hale  de  Portibus  Maris,  c.  7,  Harg.  L.  T.  83 
Hale  de  Jure  Maris,  c.  6,  Harg.  L.  T.  36.  The  Attorney  General  v. 
Burridge,  10  Price,  350.  The  Attorney  General  v.  Parmeter,  10  Price 
378.  The  Attorney  General  v.  Bichards,  2  Anslr.  603.  Bex  v.  Lora 
Grosvenor,  2  Stark.  51 1,  (3  E.  C.  L.  R.  453.)  Bex  v.  Bussell,  6  B.  &  C 
566,  (13  E.  C.L.  R.254.)  Bex'v.H^ard.4  A.  &E.  384,  (31  E.  C.  L.R.  92.v 
Bex  V.  Trafford,  1  B.  &  Ad.  874,  (20  E.  C.  L.  R.  498.)  Trafford  v.  7%i 
King,ln  Exch.  Ch.  8  Bing.  204, (21  E.  C.  L.  R.  272.)  Bex  v.  The  Com 
missioners  of  Sewers  for  Pagham,  Sussex,  8  B.  &  C.  355,  (15  E.  C.  L.  R 
237.)  Hale  de  Portibus  Maris,  c.  6,  Harg.  L.  T.  73.  Hale  de  Jure 
Maris,  c.  4.  Harg.  L.  T.  12.  Holrovd,  J.,  in  Blundell  v.  Catterall,  5  B. 
&  Aid.  303,  (7  E.  C.  L.  R.  91.)  Ball  v.  Herbert,  3  T.  R.  253.  Note  (1) 
to  Co.  Lit.  261,  a.  Sutton  v.  Clarke,  6  Taunt.  29.  (1  E.  C.  L.  R.  298.) 
2  Rol.  Abr.  564.  Trespass  (I.)  pi.  1.  Chichester  v.  Leihbridge,  VVilles, 
71.  William's  case,  5  Rep.  72,  b.  Hawk.  P.  C.  B.  1,  c.  60,  s.  23. 
Begina  v.  Watts,  1  Salk.  357.  Domat,  book  2,  tit.  8,  s.  1,  art.  11  : 
s.  3,  art.  6.  9.  Turberinlv.  Stamp,  1  Salk.  13.  Wilkes  v, Hunger- 
ford  Market  Company,  2  New  Ca.  281,  (29  E.  C.  L.  R.  336.) 

As  the  judgment  of  the  court  proceeded  exclusively  on  the  slightness 
of  the  injury  in  degree,  and  the  uncertainty  of  its  occurrence,  it  is  not 
thought  necessary  to  report  the  arguments  at  length. 

Cur,  adv,  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  is  an  indictment  for  an  alleged  nuisance  in  the  harbour  of 
Scarborough.  The  indictment,  in  all  the  counts,  charges  tlie  defendants 
with  having  erected  or  continued  certain  piles  and  planking  ifi  the 
harbour,  and  thereby  obstructed  and  rendered  it  insecure. 

The  special  verdict  in  substance  finds  that  the  defendants  are  owners 
of  premises  used  as  a  yard  for  ship-building  on  the  edge  of  the  upper 
part  of  the,  harbour;  that  the  piles  in  question  have  been  erected  and 
driven  into  the  sandy  bottom  in  face  of  the  said  yard  and  premises, 
during  the  space  of  seventy  years  ;  and  that  the  water  ?night  Jlout 
between  the  piles  until  the  planking  was  placed  there.  It  then  finds  that 
the  commissioners  under  certain  acts  of  parliament  erected  works  and 
deepened  the  harbour,  so  as  to  cause  a  greater  rush  of  water  against 
the  defendants'  premises  than  formerly,  to  the  extent  of  washing  away 
the  soil  and  threatening  destruction  to  their  building-yard  :  that  the 
defendants,  in  order  to  protect  their  property,  placed  transverse  planking 
in  front  of  the  piles,  and  have  done  nothing  more  than  was  necessary 
to  protect  their  property  against  the  sea  in  consequence  of  ihe  al- 
terations  made   by   the  commissioners*      It   then  finds,  thai  iy  the 
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defendants  works  the  harbour  is  in  some  extreme  cases  rendered  less 
secure. 

The  Court  has  considered  inuch,  whether  this  verdict  is  not  so  im- 
perfect as  to  make  it  necess^iV^o  award  a  venire  de  novo;  but, upon 
the  whole,  we  think  that  theMacb  are  so  found  as  to  enable  us  to  give 
our  judgment  upon  them.         *,••*• 

It  is  not  indeed  expressly  found,*thiuthe  piles  or  planking  are  in  the 
harbour  at  all,  which  is  the  charge ^.;the  indictment;  but, assuming 
that  this  may  be  collected  from  the  wKoIq* Verdict,  the  question  will  be, 
whether  the  effect  produced  by  them  is  s'tifiiciently  described  to  enable 
the  Court  to  say  that  the  defendants'  works  jitq  or  are  not  in  law  a 
nuisance. 

Doubtless  the  expression  "  that  by  the  defendant^''  works  the  harbour 
is  in  some  extreme  cases  rendered  less  secure"  is  vdoTie'and  indefinite; 
but  it  is  sufficient  to  convey  to  the  mind  that  the  dt^ndants'  works, 
even  when  other  causes  concur  with  them  and  produca  t!>^ir  worse 
result,  do  but  diminish  the  security  of  the  harbour,  possibly,  id  >fie  least 
possible  degree,  on  very  rare  occasions,  and  under  undefined" -cifcum- 
stances. 

Now,  without  deciding  at  all  how  far  the  conduct  of  the  defendants 
could  under  the  circumstances  be  justified,  if  their  works  of  them- 
selves injured  the  harbour  or  rendered  it  insecure,  or  even  if,  combined 
with  other  things,  they  had  that  effect  generally^  we  think  that  the 
jury  must  be  taken  to  ask  by  their  special  verdict  for  our  decision, 
whether  such  consequences  as  are  therein  staled  must  amount  to  a 
nuisance.  We  do  not  think  that  they  must,  but  hold,  on  the  contrary, 
that  no  person  can  be  made  criminally  responsible  for  consequences  so 
slight,  and  uncertain,  and  rare,  as  are  stated  by  this  verdict  to  result 
from  the  works  of  the  defendants.  A  verdict  of  Not  Guilty  must  ac- 
cordingly be  entered. 

Verdict  of  Not  Guilty  entered. 


The  KING  against  OCTAVIUS  MASHITER,  Esquire.— p.  153. 

The  word  '*  inhabitants*'  in  a  charter,  has  not  in  itself  any  definite  legal  meaning,  but  must  be 
eiplained,  in  each  case,  extrinsically,  as  by  evidence  of  usage,  or  by  reference  to  the  context 
and  objects  of  the  charter. 

Where,  by  charter,  a  justice  of  peace  was  to  be  elected  by  the  "  tenants  and  inhabitants"  of  a 
manor,  and,  on  motion  for  a  quo  warranto  information  against  a  party  elected  to  that  office 
the  unsuccessful  candidate  complained  that  the  votes  of  "  inhabitants,"  "  not  actual  housb* 
holders  "  had  been  rejected,  alleging  that  a  sufficient  number  of  such  votes  had  been  tendered 
on  hik  side  to  give  him  a  majority  : 

Held,  that  the  motion  was  not  sustained,  inasmuch  as  the  relator  did  not  show  what  class  of 
persons  vas,  in  this  cane,  comprehended  under  the  words  "  inhabitants,  not  householders," 
and  that  xutes  were  tendered,  from  that  class,  sufficient  to  carry  his  election. 

ThesigcTj  in  last  Easter  term,  obtained  a  rule  nisi  for  a  quo  warranto 
information,  requiring  the  defendant  to  show  by  what  authority  he 
claimed  to  be  a  justice  of  the  peace  for  the  liberty,  lordship,  or  manor, 
of  Havering-atte-Bower  in  Essex.  The  affidavits  in  support  of  the 
rule  set  out  in  part  a  charter  of  5  Edward  4,  reciting  and  granting  as 
follows. 
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"Whereas  the  lordship  or  manor  of  Havering- atte-Bower,  ni  the 
county  of  Essex,  is  of  ancient  demesne  of  the  Crown  of  England,  and 
all  the  lands  and  tenements  holden  o£»thesaid  manor,  and  real  and 
mixed  actions,  in,  upon,  and  concerning  (he  same  lands  and  tenements 
or  any  parcel  of  them,  arising  or  to  arise, 'are  pleadable,  and  have  been 
pleaded,  in  the  court  unto  the  said  njaqoi*  belonging,  before  the  steward 
iind  suitors  of  the  same  court  fipf  %the  time  being,  and  not  elsewhere, 
and  have  ever  been  accustarrfe.th;  s'ince  the  time  whereof  no  m<^mory 
of  man  is  to  the  contrary^  irt'.th^  same  court  to  be  pleaded,  and  deter- 
mined as  of  all  other  land^^h^fden  in  ancient  demesne,  lime  out  of  mind, 
ought  and  is  accustoQi^^Ub  be  done;  and  now,  having  heard  by  the 
lamentable  complaints'of' the  tenants  and  inhabitants  of  the  said  lord- 
ship or  manor,  in  v^ijat  sort  they  have  been,  and  now  are,  out  of  the 
sjiid  lordshig,.i]^*^(her  courts  than  in  the  aforesaid  court  before  the 
steward  andjiiiiitors  of  the  same,  in  and  concerning  divers  actions  and 
plaints,  of.  a&d  upon  divers  lands  and  tenements,  which  heretofore 
have  j&Viseh'and  daily  do  arise  or  happen  within  the  said  lordship, 
niaxiy^  tmies  by  their  ill-willers  troubled,  vexed,  grieved,  and  molested, 
to  the* -no  small  loss  and  grievance  of  them  the  said  tenants' and  inhabit- 
ants, and  to  the  hazard  of  their  utter  undoing,  unless  they  be  by  us 
relieved  in  this  behalf,  whereupon  they  have  been  humble  petitioners 
unto  us  that  we  would  provide  remedy  for  them  in  the  premises ;  we, 
having  a  tender  compassion  of  these  their  humble  petitions  in  this 
behalf,  out  of  our  special  grace  have  granted,  and  by  tliese  presents  do 
grant,  to  the  above  named  tenants  and  inhabitants  which  now  are,  and 
for  the  time  hereafter  shall  be,  and  to  their  heirs  and  successors,  that 
they  shall  not  be  forced,  compelled,  or  bound  to  answer,  before  any 
justices,  judges,  or  commissioners  of  us  or  our  heirs,  in  any  real,  per- 
sonal, or  mixed  actions,  arising,  or  to  arise,  of,  in,  or  upon  the  lands 
and  tenements  aforesaid,  holden  of  that  aforesaid  manor,  or  of  any 
parcel  thereof,  as  is  before  said,  in  any  other  courts,  out  of  the  said 
lordship  or  manor,  than  in  the  court  of  the  manor  aforesaid  before  the 
stewards  and  suitors  of  the  same  for  the  time  being,  but  that  all  such 
actions  and  plaints,  and  pleas  thereof,  shall  be  there  determined  and 
proceeded  in,  according  to  the  custom  of  the  said  manor,  before  the 
steward  and  suitors  of  the  aforesaid  court,  in  the  same  court  of  the 
manor  aforesaid.  And  we  will  and  grant  that  the  steward  and  suitors 
of  the  court  aforesaid,  for  the  time  being,  shall  and  may  have  full 
power  and  authority  to  hear  and  determine,  by  plaints  to  be  levied  and 
prosecuted  in  th(i  same  court,  pleas  of  debts,  accompts,  covenants, 
trespasses,  as  well  as  by  force  and  arms  committed  as  otherwise,  de- 
tention of  chattels,  and  all  other  contracts  whatsoever,  within  the  lord- 
ship or  manner  aforesaid  made,  done,  or  arising,  although  thn  same 
debts,  accompts,  covenants,  trespasses,  chattels,  and  other  contracts,  do 
amount  unto,or  exceed  the  sum  or  value  of  40s."  "  And  furthermore"  we 
"do  grant  unto  the  aforesaid  tenants  and  inhabitants, and  to  their  suc- 
cessors, that  the  steward  of  the  said  manor  for  the  time  being,  so  long 
as  he  shall  continue  in  the  same  office,  and  one  of  the  discreetest  and 
honestest  tenants  or  inhabitants  aforesaid  to  be  from  time  to  time 
chosen  by  them,  the  tenants  and  inhabitants  and  their  successors,  shall 
be  for  us  and  our  heirs  justices  of  the  peace,  and  keepers  of  our  peace, 
to  be  kept  within  the  said  manor  of  Havering  aforesaid,  and  as  justices 
of  us  and  of  our  heirs,  to  hear  all  felonies,  trespasses,  and  all  other 
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unlawful  acts  whatsoever,  committed,  or  to  be  committed,  within  the 
said  manor;  and  shall  have  full  power  and  authority  to  inquire  of  all 
and  singular  articles,  as  well  concerning  labourers,  artificers,  butchers, 
tanners,  makers  of  cloth  and  of  caps,  as  of  all  other  things  whatsoever, 
which  any  other  of  our  justices  of  the  peace,  or  keepers  of  our  peace, 
in  other  places  out  of  the  lordship  aforesaid  in  the  said  county  of  Essex, 
have  power  to  inquire  of,  and  to  determine  all  and  singular  the  same, 
and  all  other  things  to  do  and  execute  which  any  other  such  justices 
of  the  peace  and  keepers  of  the  peace  in  other  places  may  do,  or  any 
ways  execute ;  yet,  notwithstanding,  they  shall  no  ways  proceed  to  the 
trial  of  any  treason  or  felony  within  the  lordship  aforesaid  without  our 
special  mandate."  And  the  justices  of  the  county  were  not  to  meddle 
with  any  thing  committed  or  arising  within  the  manor.  The  charter 
also  granted  to  the  said  tenants  and  inhabitants,  their  heirs  and  suc- 
cessors, to  have  a  fair  every  year,  &c.,  with  a  pie  poudre  court  to  be 
holden  before  a  steward  for  the  time  being,  to  be  nominated  by  the 
tenants  and  inhabitants,  their  heii*s  and  successors,  to  keep  such  court. 
"And  furthermore  we  will,  and  by  these  presents  do  grant  unto  the 
same  tenants  and  inhabitants,  their  heirs  and  successors,  that  they  shall 
be  able  persons  and  capable  in  the  law  to  receive,  have,  and  accept 
all  and  singular  the  privileges,  liberties,  and  authorities,  and  franchises 
aforesaid,  and  the  same  to  enjoy  to  them  and  their  aforesaid  heirs  and 
snccessoTs  forever,  as  is  above  said,"  &c. 

This  charter  was  ratified  by  Queen  Alary;  and  Queen  Elizabeth,  by 
charter  of  the  thirtieth  year  of  her  reign,  ratified  the  preceding  ones,  and 
did  ^  grant,  constitute,  and  declare,  that  the  tenants  and  inhabitants  of 
the  same  lordship  or  manor  of,"  &c.,  ^^are  and  shall  be  one  body  corpo* 
rate  or  politic  of  themselves  in  due  fact  and  name,  and  shall  have  per- 
petual succession ;  and  that  they  and  their  successors  forever  shall  and 
may  be  styled,  termed,  and  called  by  the  name  of  tenants  and  inhabitants 
of  the  lordship  or  manor  of  Havering-atte-Bower  in  the  county  of  Essex; 
and  we  by  these  presents  do,  for  us,  our  heirs  and  successors  really  and 
fully,  erect,  make,  ordain,  and  create  them  one  body  corporate  and  politic, 
by  the  name  of  the  tenants  and  inhabitants  of,"  &c.,  ^'and  that  by  the 
same  name  they  shall  and  may  have  perpetual  succession."  These 
charters  were  confirmed  and  renewed  in  subsequent  reigns. 

The  affidavits  further  stated  that  a  Court  of  ancient  demesne  was 
holden  for  the  said  lordship  or  manor,  on  February  11th,  1836,  pursuant 
to  notice,  addressed  to  the  tenants  and  inhabitants,  for  the  election  of  a 
justice  of  the  peace  pursuant  to  charter;  that  the  defendant  Octavius 
Mashiter  and  Edward  Young  Hancock  were  candidates,  and,  the  show 
of  hands  being  in  favour  of  the  latter,  a  poll  was  demanded;  that,  on 
first  day  of  polling,  ^'several  persons  claimed  to  vote  as  inhabitants  of 
the  said  liberty,  manor,  or  lordship,  but  whose  votes  were  objected  to 
OQ  the  ground  that  such  persons  were  not  householders ;  and  thereupon 
the  Court  directed  the  votes  of  all  such  persons  to  be  entered  as  tendered 
voles  only ;"  that,  on  the  close  of  the  poll  on  the  second  day,  341  votes 
were  recorded  for  Hancock,  and  455  for  Mashiter,  "and  tliat,  in  addi- 
tion thereto,  218  persons,  all  of  whom  were,  as  deponent"  (Hancock) 
'^verily  believes,  mhabitants  of  the  said  manor  or  lordship,  though  not 
actual  householders  therein,  claimed  to  be  entitled  to  vote,  and  that  170 
of  such  persons  tendered  their  votes  in  favour  of  deponent,  and  forty- 
eight  iu  favour  of  the  said  Octavius  Mashiter ;"  that  all  the  tendered 
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votes  for  Hancock  were  ultimately  rejected ;  and  that  the  defendant 
was  declared  duly  elected;  but  that,  if  the  tendered  votes  had  been  re- 
ceived, he  would  have  had  a  majority  of  eight ;  that  the  Courts  of  an- 
(ieiit  demesne  for  the  election  of  justices  had  always  been  open  to  and 
attended  by  the  tenants  and  inhabitants,  without  distinction  as  to  house- 
holders ;  that  no  former  instance  had  been  found  of  a  contested  election ; 
but  that,  in  books  containing  minutes  of  the  proceedings  at  the  above 
Courts,  there  were  entries  of  certain  persons  having  been  chosen  "justice 
for  the  people ;"  and  others  slating  the  election  of  such  justice  by  "  the 
tenants  and  inhabitants  whose  names  are  hereunto  subscribed;"  and 
that  among  such  names  were  those  of  several  persons  who,  at  the  time 
of  such  elections,  were  not  householders  nor  (as  was  believed)  tenants 
of  the  said  liberty  or  manor. 

The  affidavits  in  opposition  to  the  rule  stated  that  Mashiter  had  the  ma- 
jority of  tenants  of  the  manor, both  resident  and  non-resident,  and  the  ma- 
jority of  householders;  that  the  alleged  majority  for  Hancock  consisted  of 
persons  who  were  neither  tenantsof  the  liberty  or  manor,  nor  householders, 
nor  owners  or  occupiers  of  any  house  or  land,  within  the  same,  nor  assessed 
or  rated  to  the  poor  or  any  other  rate  or  tax  5  that,  of  his  voters,  many 
more  than  such  alleged  majority  were  lodgers  only ;  and  that  thirteen  of 
them  were  persons  receiving  parochial  relief  at  the  time  of  the  election. 

Sir  f^  fT.  Follett  now  showed  cause.  The  relator  does  not  show 
that  he  had  a  majority  of  voters.  He  claims  a  majority  of"  inhabitants,'* 
but  not  of  inhabitants  according  to  any  given  definition.  "Inhabitants," 
in  a  charter,  has  never  been  taken  to  mean  simply  any  person  who  hap- 
pened to  be  resident  at  a  particular  time.  Some  qualification  has  con- 
stantly been  adopted  in  the  construction  of  the  word.  Lord  Hardwicke 
lays  it  down,  in  Fludier  v.  Lomhe^  Ca.  temp.  Hard.  K.  B.  308,  that  a 
lodger  cannot  be  said  to  be  an  inhabitant.  Lord  Coke  says,  upon  the 
word  "inhabitants"  in  the  Statute  of  Bridges,  22  H.  8,  c.  5,  s.  3.  2  Inst. 
702,  that  it  is  "the  largest  word  of  this  kind,"  and,  703,  that  "  every  per- 
son that  dwelleth  in  any  shire,  riding,  city,  or  town  corporate,  though  he 
hath  but  a  personal  residence,  yet  is  he  said  in  law  to  be  an  inhabitant, 
or  a  dweller  there,  as  servants,  &c.  But  this  statute  extendeth  not  to 
them,  but  to  such  as  be  householders."  In  Rex  v.  Adlard^  4  B.  &  C. 
772,(10  E.  C.  L.  R.  458,)  where  many  authorities  on  the  subject  are 
collected,  Abbott,^C.  J.,  observes,  that  the  word  inhabitant  "  varies  \\\  its 
import,  according  to  the  subject  to  which  it  is  applied."  The  Court 
there  held  that  a  non>resident  occupier  could  not  be  liable,  as  inhabitant, 
to  serve  the  office  of  constable;  but,  on  the  other  hand,  it  could  not  have 
been  said  that  a  person  was  liable  to  serve  who  merely  happened  to  be 
in  the  parish,  and  was  not  an  occupier.  In  The  Attorney  General  v. 
Parker^  3  Atk.  576,  Lord  Hardwicke,  after  stating  that  */ inhabitants  " 
is  a  still  larger  word  than  "parishioners,"  observes  that,  in  that  case, 
some  sort  of  limitation  was  allowed  by  both  sides  to  have  been  put  upon 
the  generality  of  the  grant  there  in  question,  and  says  furtherthat,  if  the 
grant  had  stood  unrestricted  at  all,  he  should  have  thought  it  not  unrea- 
sonable to  restrict  the  terms  "parishioners  and  inhabitants"  to  inhabit- 
ants paying  scot  and  lot.  He  adds  that  he  was  of  that  opinion  in  The 
Attorney  Generals,  Davy^  2  Atk.  212,  (not  S.  P.)  and  that  he  there 
thought  "inhabitants  ought  to  be  restrained  to  persons  paying  scot  and 
lot."  In  The  Attorney  General  v.  Forster,  10  Ves.  339,  Lord  Eldon 
said,  of  the  word  "inhabitants,"  that  there  was  none  "capable  of  a  larger 
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or  more  limited  interpretation ;''  observing,  "  It  was  decidea  in  Lord 
Coke's  time,  that  a  man,  living  in  Cornwall,  may  to  many  purposes  be 
an  inhabitant  of  London  ;  that  is,  by  having  property  liable  to  the  re- 
pair of  bridges.*'  Now,  if  the  word  be  capable  of  such  various  con- 
structions, the  person  who  makes  an  application  like  the  present,  on  the 
ground  that  a  majority  of"  inhabitants"  voted  for  him,  ought  to  show' in 
what  sense  he  uses  the  word.  His  affidavit,  on  this  point,  should  be 
framed  so  precisely  that  perjury  might  be  assigned  upon  it  if  necessary. 

Thesiger^  contra,  was  then  called  upon  by  the  Court  to  answer  this 
objection.  All  persons  were  entitled  to  vote,  who  came  within  the  full 
sense  of  the  word  "  inhabitants,"  Wherever  a  qualified  construction  has 
been  put  upon  that  term,  there  has  been  usage  to  explain  it.  The  affi- 
davits here  show  the  real  dispute  to  have  been  whether  persons  to  bo 
qualified  as  inhabitants,  must  be  householders.  There  was  no  usage 
warranting  such  a  restriction.  In  The  •Attorney  General  v.  Parker^ 
3  Atk.  576,  (referred  to  in  Withnell  v.  Gartham^  6  T.  R.  398,  by  Law- 
rence, J.,)  in  The  Attorney  General  v.  Forster,  10  Ves.  335,  and  in 
The  JJtlorney  General  v,  Newcovibey  14  Ves.  1,  usage  was  recognised 
as  the  ground  upon  which  a  limited  interpretation  was  to  be  put  upon  a 
right  given  to  "inhabitants."  [Coleridge,  J.  Who  do  you  say  are 
qualified  here,  according  to  the  full  sense  of  the  term  ?]  All  resiants  or 
indwellers.  [Coleridge,  J.  Any  person,  who  may  have  come  in  the 
night  before  ?]  If  he  came  animo  morandi.  No  limitation  can  be  in- 
ferred here  from  the  expressions  and  objects  of  the  charters.  That  of 
Edward  IV.  recites  the  complaint  made  by  the  tenants  and  inhabitants, 
of  their  being  drawn  into  Courts  other  than  that  of  the  steward  and 
suitors  of  the  manor,  in  actions  and  plaints  "of  and  upon  divers  lands 
and  tenements."  But  the  subsequent  grant  of  a  Court  was  not  neces- 
sary for  the  relief  of  tenants  in  ancient  demesne,  who,  at  the  common 
law,  were  not  compellable  to  appear  in  any  Court  out  of  the  manor ; 
and  the  powers  given  by  the  charter  to  the  Court  constituted  are  not 
limited  in  a  manner  corresponding  to  the  complaint  before  pointed  out, 
but  extend  generally  to  pleas  of  debts,  accounts,  covenants,  trespasses  by 
force  and  arms  or  otherwise,  detention  of  chattels,  and  all  contracts, 
within  the  manor  made,  done,  or  arising.  The  justices  to  be  appointed 
have  authority  to  inquire  of  articles  of  labourers,  and  of  all  other  things 
wliich  other  justices  elsewhere  may  inquire  of.  And  the  charter  esta- 
blishes a  fair  and  a  pie-poudre  Court.  From  all  these  circumstances  it 
must  be  concluded  that  the  benefits  of  the  charter,  generally,  were  de- 
signed, not  merely  for  the  tenants  in  ancient  demesne,  but  for  all  per- 
sons happening  to  reside  within  the  ambit  of  the  manor.  The  intent  was 
to  bestow  upon  these  the  benefits  of  a  Court  leet,  which.  Lord  Coke 
says,  2  Inst.  71,  was  established  "  for  the  ease  of  the  people,  and  specially 
of  the  husbandman,  that  each  of  them  might  the  better  follow  their  busi 
ness  in  their  several  degrees."  "  So  as  the  tenants  and  resiants  should 
have  the  same  justice,  that  they  had  before  in  the  tourn,  done  unto  them 
at  their  own  doors."  "  Tenants  and  inhabitants,"  in  the  charter,  are 
spoken  of  in  the  same  sense  as  "tenants  and  resiants"  in  this  passage. 

Sir  W,  JV.  Folletty  contra,  was  then  desired  to  continue  his  argument. 
It  has  not  yet  been  shown  that  any  precise  legal  meaning  attaches  to 
the  terra  "inhabitants."  If  it  means  residents,  even  for  a  week  pre- 
ceding the  election,  it  is  not  proved  that  Mr.  Hancock  had  the  majority. 
Whoever  may  be  considered  as  inhabitants,  it  ought  to  appear  that,  ot 


106  Rex  V.  Mashiter,   H,T.1837.  .      [161 

such, a  majority  voted  for  him.  No  definition  of  the  word  "inhabitants'* 
has  been  cited.  If  it  imply  something  less  than  residency,  will  it  be 
said  that  any  persons  happening  to  pass  through  the  town,  as  soldiers 
on  a  march,  or  postillions  driving  a  carriage,  are  qualified  ?  Or  that 
persons  coming  in  for  the  sole  purpose  of  voting  would  be  so?  No  in- 
stance can  be  given  in  which  "  inhabitants"  has  been  held  to  mean  any 
thing  less  than  an  occupier.  The  election  here  in  dispute  is  that  of  a 
justice  of  peace.  The  conservators  of  the  peace  were  anciently  elected 
hy  the  freeholders,  the  persons  who  occupied  the*  land ;  and  the  free- 
holders still  elect  coroners.  The  justice  here  is  to  be  chosen  from  tlie 
"  tenants  or  inhabitants  aforesaid."  It  would  follow,  from  the  argu- 
ment on  the  other  side,  that  a  person  coming  by  mere  chanoe  into  the 
liberty, even  a  beggar, might  be  elected  justice;  for  the  same  restriction 
applies,  or  does  not  apply,  to  electors  and  elected.  Where  a  privilege 
is  conferred  upon  the  men  or  inhabitants  of  a  place,  as  the  right  of 
electing  members  of  parliament,  or  exemption  from  toll,  it  is  always 
understood  as  attaching  to  persons  who  are  at  least  occupiers.  In  a 
case  in  Bosanquet  Sf  Puller^  (a)  it  was  decided  that  freemen  of  the 
city  of  London  were  not  exempt  from  toll,  unless  they  were  inhabitants, 
and  paying  scot  and  lot. 

Thesiger^  in  support  of  the  rule.  Four  descriptions  of  persons  are 
shown  to  have  voted  in  this  election;  tenants,  resident  and  non-resident, 
inhabitant  householders,  and  inhabitants  not  householders.  Tenants 
non-resident  cannot  be  objected  to;  and,  if  the  terms  "tenants  and  in- 
habitants" do  not  limit  the  qualification  to  resident  tenants,  it  seen)s 
difficult  to  say  that  the  same  words  confine  it  to  inhabitants  who  are 
occupiers.  "Inhabitants"  and  other  similar  words  are  known  and  de- 
finite terms  in  the  law,  and  so  treated  in  many  books;  thus  it  is  said, 
that  the  "parishioners  or  inhabitants,  or  probi  homines  of  Dale,"  "are 
not  capable  to  purchase  lands ;  but  goods  they  are,  unless  it  were  in 
ancient  time  when  such  grants  were  allowed;  Co.  Litt.  3,  a.  "By 
the  forest  law  a  grant  made  of  a  privilege  within  the  forest  to  all 
the  inhabitants  being  freeholders  within  the  forest  or  such  other  com- 
monalties not  incorporated,  is  good  ;"  4  Inst.  297.  In  Russell  v.  The 
Men  of  Dcvon^  2  T.  R.  672,  Lord  Kenyon  says,  "I  do  not  say  that  the 
inhabitants  of  a  county  or  hundred  may  not  be  incorporated  to  some 
purposes;  as  if  the  king  were  to  grant  lands  to  them,  rendering  rent, 
like  the  grant  to  the  good  men  of  the  town  of  Islington;"  and  an  Ano- 
nymous Case,  1  Dyer,  100,  a,  pi.  70,  is  referred  to.  In  the  absence  of 
such  usage  as  appeared  in  the  cases  cited  on  the  other  side,  "  ujhabitanis" 
may  well  be  taken  to  mean  persons  who  come  to  a  place,  not,  perhaps, 
to  reside  permanently,  but  with  the  same  intention  to  inhabit,  to  slay, 
and  abide,  as  appeared,  for  instance,  in  Rex  v.  PToolpiiy  4  A.  &  E.  20.5, 
(31  E.  C.  L.  R.  53.)  Some  weight  must  be  ascribed,  in  the  present 
case,  to  the  minutes  of  former  elections,  in  which  persons  sworn  not  to 
have  been  occupiers  were  permitted  to  subscribe  declarations  beginning 
"  We,  the  tenants  and  inhabitants." 

Lord  Denman,  C.  J.  I  was  at  first  alarmed  at  some  of  the  conse- 
quences which  might  have  resulted  from  a  refusal  to  grant  this  rule ; 

(o)  See  T7ii  Corporation  of  London  ▼.  The  Corporation  of  Liverpool,  1  B.  &  P.  522,  note 
^a)  to  The  Mai/or  of  London  v.  The  Mayor  of  Lynn  Regis/in  which  latter  case  the  same  point 
was  diacuflsed,  but  not  decided.  See  the  latter  case,  at  earlier  atoges,  1  H.  Bl.  206,  and  4  T. 
K.  144 
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and  I  am  not  now  prepared  to  say  that  a  person,  fo  be  qualified  to  vote 
in  these  elections,  must  be  an  occupier.  But,  to  dispossess  the  party 
who  has  been  declared  elected,  we  must  see  a  clear  right  in  some  other. 
It  is  said  here  that  Hancock  was  rightfully  elected  by  the  majority  of 
persons  not  householders :  and  that  the  being  a  householder  or  not  was 
the  criterion  by  which  the  admissibility  of  votes  was  tried.  But,  to 
prove  that  he  had  a  legal  majority,  Hancock  must  point  out  the  de- 
scription of  persons  in  whom  the  legal  right  to  vote  subsisted,  and  who 
made  up  such  "majority.  Now  he  makes  it  up  merely  by  stating  that 
a  hundred  and  seventy  persons  tendered  their  votes  for  him,  all  of 
whom,  as  he  believes,  were  inhabitants  of  the  manor,  though  not  actual 
householders  therein.  The  case  is  thus  thrown  upon  the  word  "inha- 
bitants.'* But  it  is  clear  that  that  is  a  word  of  such  uncertain  legal 
meaning  that  the  party  relying  upon  it  ought  to  have  a  construction  of 
his  own  to  put  upon  it,  and  should  be  prepared  to  sustain  that  construc- 
tion, and  to  show  that,  according  to  it,  he  has  a  rightful  claim.  That 
has  not  been  done  here;  and  therefore  the  question  of  right  is  not  pro- 
perly brought  before  us.  It  is  contended  that  the  word  "inhabitants" 
has,  of  itself,  a  definite  legal  meaning  ;  but  the  authorities  cited  do  not 
show  this.  Lawrence,  J.,  in  fVifhnellv.  Gartham^  6  T.  R.  398,  says 
that,  in  the  case  before  Lord  Hardwicke,  great  inconvenience  would 
have  arisen  from  giving  the  "full  sense''  to  the  word  "inhabitants," 
and  that  Lord  Hardwicke  thought  it  must  be  construed  according  to 
usage,  where  that  could  be  ascertained;  but  Lawrence,  J.,  does  not 
state  what  the  full  sense  would  have  been.  In  Russell  v.  T/ie  Men  of 
DevoTij  2  T.  R.  672,  which  was  a  case  under  very  different  circum- 
stances from  the  present.  Lord  Kenyon  referred  to  a  ruling  of  Brome- 
LET,  C.  J.,  and  others,  reported  in  1  Dyer,  100,  a,  pi.  70;  but  the  only 
result  of  that  is  that,  if  the  queen  grant  land  by  charter  "to  the  good 
men  of  Islington,"  without  saying  "to  have  to  them,  their  heirs,  and 
successors,"  the  charter  creates  a  good  corporation  for  that  purpose.  It 
is  not  to  be  inferred  that  Bromeley,  C.  J.,  at  the  time  when  he  so  held, 
entertained  any  definite  idea  as  to  the  legal  meaning  of  "good  men"  or 
"inhabitants." 

LiTTLEDALE,  J.  It  is  difficult  to  assigu  a  meaning  to  the  word  "  in- 
habitants." Under  the  Statute  of  Bridges  it  means  persons  holding 
lands  in  the  county.  In  the  grant  of  a  way  over  a  field  to  church  it 
would  extend  to  all  persons  in  the  parish.  It  must  be  taken  according 
to  the  subject-matter,  and  be  explained,  as  circumstances  allow,  some- 
times by  usage,  sometimes  by  the  context  or  object  of  a  charter.  It 
cannot  be  said  to  have  any  fixed  meaning.  It  ought,  therefore,  to  have 
been  shown,  on  this  application,  who,  beyond  tenants,  were  meant  by 
the  words  "tenants  and  inhabitants."  It  might  be  lodgers,  inmates, 
servants,  or,  perhaps,  other  descriptions  of  persons.  Those  who  rely 
upon  the  term  ought  to  have  shown  what  was  the  character  of  those 
whom  they  seek  to  introduce  under  it. 

Williams,  J.  We  could  not  disturb  this  election  unless  we  saw 
reason  to  conclude  that  it  had  been  improperly  decided.  It  ought  to 
have  been  shown  that  the  word  "inhabitants"  here  had  some  definite 
meaning  attached  to  it;  or  at  least  it  should  have  appeared  by  affidavit 
what  were  the  particular  qualifications  of  those  whose  votes  were  ten- 
dered and  rejected ;  so  that,  if  possible,  we  might  have  formed  a  con- 
clusion as  to  the  right  upon  which  the  claim  of  parties  to  vote  as 
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inhabitants  was  grounded.  The  word  is  uncertain  in  itself;  and  here 
no  fixed  meaning  has  been  assigned  to  it  from  which  we  can  infer  that 
a  majority  of  legal  votes  was  given  for  any  other  than  the  person  ac- 
tually elected. 

Coleridge,  J.  Before  we  could  grant  a  rule  like  this  we  ought  to 
see  a  clear  prima  facie  case.  Here  it  appears  only  that  the  relator 
would  have  had  a  majority  by  the  reception  of  persons  who  were  in- 
habitants but  not  householders.  Then  it  is  contended  that  the  word 
"inhabitants"  by  itself,  unless  restrained  by  custom,  or' the  context  of 
the  grant,  has,  in  law,  a  definite  meaning,  and  that  it  must  here  be 
taken  in  the  full  legal  sense.  If  this  be  so,  perhaps  a  case  is  made  out 
for  granting  the  rule.  But  I  cannot  go  along  with  these  propositions. 
Any  lawyer,  who  was  asked  the  interpretation  of  the  word  "inhabit- 
ants,'' would  say,  "I  must  see  where  it  is  used,  for,  by  itself,  it  has  no 
definite  meaning."  If  its  signification  varies  we  must  resort  to  the 
context  for  explanation.  Then  it  is  contended  that,  according  to  the 
context  of  this  grant,  the  word  must  mean  all  person^  being  in  the  place 
animo  morandi.  But,  in  the  first  place,  if  that  be  so,  the  affidavits 
ought  to  have  shown  that  Hancock  had  a  majority  by  the  votes  of  per- 
sons, not  merely  passing  through,  but  inhabiting  animo  morandi,  in 
which  case  the  party  opposing  the  rule  might  have  given  a  direct  an- 
swer to  that  allegation;  and,  secondly,  I  do  not  think  the  context  of  this 
charter  clearly  shows  that  the  interpretation  suggested  is  the  proper  one. 
The  rule  must,  therefore,  be  discharged. 

Rule  discharged,  (a) 

(a)  See  Rex  ▼.  Sir  H»  P.  Davie  and  Otken,  Governors,  ^^  for  Sandford,  decided  in  thk 
term,  January  SOth. 


DOE  on  the  Demise  of  HICKMAN  against  HASLEWOOD. 

By  a  will,  apparently  drawn  by  an  illiterate  person,  testator  bequeathed  to  his  wife,  her  hein  and 
assigns  forever,  all  the  residue  of  his  goods,  chattels,  and  personal  estate ;  and  likewise  made 
her  full  and  ^^^  executrix  of  the  freehold  house,  situate  in,  &c.  No  other  person  or  property 
was  specified  in  the  will,  nor  any  executor  appointed,  except  aa  above.  Held,  that  the  wife 
took  a  fee  in  the  house. 

Ejectment  for  a  house  in  Middlesex.  On  the  trial  before  Lord 
Denman,  C.  J.,  at  the  Middlesex  sittings  after  Michaelmas  term,  1835, 
a  verdict  was  found  for  the  plaintiff,  subject  to  a  case,  the  material  parts 
of  which  are  as  follows. 

George  Haslewood,  being  seised  in  fee  of  the  said  house,  made  his 
will  as  follows.(rt) 

« I  George  Haslewood,  of  Swallow  Street,  No.  50,  in  the  parish  of 
St.  James,  Westminster,  being  of  sound,"  &c.,  "do  make  and  ordain  this 
for  my  last  will  and  testament,  in  manner  and  form  following:  viz.,  I 
give  and  bequeath  unto  my  wife  Ann  Haslewood,  to  her  heirs  and  as- 
signs forever,  all  the  residue  of  my  goods,  chattels,  and  personal  estate, 
whatsoever  and  wheresoever,  and  also  all  my  right,  title,  and  interest 

(a)  The  teatator'a  own  name,  and  many  other  words  in  the  will,  were  miaspelt. 
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of,  in,  and  to  all  and  every  sum  and  sums  of  money  whatsoever  which 
now  is,  are,  or  shall  be  due  to  me  upon  and  in  virtue  of  any  will,  bond, 
or  other  securities;  and  I  do  likewise  make  my  wife,  the  said  Ann 
Haslewood,  full  and  sole  executrix  of  the  freehold  house,  situated  in 
Great  Queen  Street,  No.  15,  in  the  parish  of  St.  Giles  in  the  Fields,  being 
the  north  side  of  the  street,  in  the  county  of  Middlesex.  This  my  last 
^vi^  and  testament  hereby  revoking  all  former  wills  by  me  made.  In 
witness  whereof,"  &c.  (Signed  and  sealed  by  Uie  testator,  and  dated 
June  4th,  1805.) 

The  testator  died  in  December,  1805,  leaving  Ann  Haslewood,  his 
widow,  him  surviving.  The  testator  and  his  wife  lived  in  the  house 
until  and  at  the  time  of  his  death ;  and  the  widow  afterwards  continued 
in  possession  until  her  death,  which  took  place  in  November,  1833.  The 
lessor  of  the  plaintiff  was  her  nephew  and  heir  at  law. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether  Ann 
Haslewood  took  an  estate  in  fee  simple  under  the  will  of  her  husband  ; 
secondly,  whether,  on  the  facts  of  the  case,  the  plaintiff  is  entitled  to  re- 
cover.    The  case  was  argued  in  Michaelmas  term  last,  (a) 

Sir  fF.  fV,  Follett  for  the  plaintiff.  Ann  Haslewood  took  a  fee  simple 
in  the  house,  the  intention  of  the  will  being  clear,  though  untechnically 
expressed ;  for  the  testator  undoubtedly  meant  to  give  her  a  full  and  ab- 
solute interest     A  bequest  of  personalty  to  a  man's  heirs  will  carry  the 
absolute  property  to  the  next  of  kin  ;  at  least  this  seemed  to  be  the  in- 
clination of  the  opinion  of  Sir  R.  P.  Arden,  M.  R.  in  HoUoway  v.  Hoi- 
loway,  5  Ves.  399.     The  first  part  of  the  will  here  is  clearly  meant  to 
give  the  personalty  to  the  wife  absolutely.     The  Court  always  collects 
the   meaning  of  the  testator,  without  insisting  upon   accurate  legal 
phraseology ;  as  in  Doe  dem.  Tqfield  v.  Tqfield,  11  East,  246.      It  will 
be  admitted  that  the  intention  was  that  the  wife  should  take  some  estate 
in  the  house ;  but  what  estate  can  be  given  to  her  except  a  fee  ?     She 
was  to  have  the  same  power  over  the  realty  that  an  executor  has  over 
the  personalty;  that  is,  an  absolute  power.     It  is  held,  indeed,  that,  if 
a  testator  devise  land  to  A.,  without  adding  more,  A.  takes  only  a  life 
estate ;  that  seems  to  be  the  only  exception  from  the  general  rule  of  fol- 
lowing the   intention :  but  the  Court  allows  any  strong  evidence  of 
intent  to  take  a  case  out  of  the  exception,  as  in  Loveacres  dem,  Mudge 
V.  Blight  J  1  Cowp.  352,  where  the  words  "  freely  to  be  possessed  and 
enjoyed'*  were  held  to  carry  the  inheritance.  These  words  do  not  furnish 
such  strong  evidence  of  the  intention  as  the  words  in  the  present  will: 
and  Lford  Mansfield's  remarks  apply.  In  Rose  dem.  Vere  v.  Hilly  3  Burr. 
1881,  a  devise  to  five  children  of  the  devisor,  "and  the  survivors  and 
survivor  of  them,  and  the  executors  and  administrators  of  such  survivor, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants,'' 
was  held  to  give  a  tenancy  in  common  in  fee ;  and  Wilmot,  J.,  there 
«aid  that  "executors"  is  equivalent  to  "heirs/'  in  a  will.  In  Roe^  lessee 
of  Shell  V.  Pattison,  16  East,  221,  the  words  "I  leave  all  the  remainder 
ID  the  above  stocks  with  my  freehold  property  to  my  sister"  were  held 
to  give  a  fee;  Lord  Ellenborough  saying  that  "it  was  clearly  the  in- 
tention of  the  testator  to  give  as  absolute  an  estate  and  interest  in  his 

(a)  Novemher  18th,  1836,  before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 
Beiadef  the  point*  discussed  in  the  text,  a  question  arose  as  loan  alleged  adverse  possession ;  but 
•sthejudginent  of  the  Court  proceeded  upon  another  ground,  the  fiicts  and  arguments  relating 
lo  this  point  are  not  reported. 
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freehold  property  as  in  his  stock ;"  and  that  "  Ihere  are  no  words  of  such 
an  inflexible  nature  as  will  not  bend  to  the  intention  of  a  testator,  when 
it  can  be  collected  from  the  Context  of  his  will."  In  Doe  dem.  Gillard 
V.  Gillard,  5  B.  &  Aid.  785,  (7  E.  C.  L.  R.  256,)  the  words,  I  make  R. 
G.  "  my  whole  and  sole  executor  of  all  my  lands  forever,"  were  lieldto 
give  a  fee.  [Coleridgi:,  J.,  referred  to  Piggot  v.  Penrict,  Prec.  Chan. 
471.]  The  cases  where  words  making  a  parly  executor  of  lands  have 
been  held  to  pass  no  inheritance,  will  be  found  to  be  cases  where,  as  in 
Piggot  v,  Penricty  the  devise  is  not  of  specific  land,  as  here,  but  of 
jstates  generally.  [Lord  Denman,  C.  J.,  referred  to  Clements  v.  Cassye, 
Noy,  48,  and  Shaw  v.  Bull,  12  Mod.  593.  S.  C.  2  Eq.  Ca.  Abr.  .S20.  pi. 
^.]  It  may  be  doubted  whether  Shaw  v.  Bull  would  now  be  decided 
ui  the  same  way.  At  any  rate,  where  the  intent  to  give  the  specific  pro- 
perty to  the  executrix  is  clear,  as  here,  the  case  does  not  apply.  There 
is  no  alternative  between  giving  the  fee  and  rejecting  the  clause  altogether. 
[Patteson,  J.  In  Tayler  v.  Web,  Style,  301.  307.  319,  {a)  it  was  held 
that  the  words,  I  make  my  cousin  G.  B.  my  sole  heir  and  my  executor, 
passed  a  fee ;  you  contend  that  making  a  person  a  sole  executor  only 
does  the  same.]  If  a  person  be  made  executor  of  a  specific  land,  that  is 
the  effect :  a  devise  making  a  man  sole  heir  of  a  leasehold  would  give 
him  the  absolute  property  in  the  chattel.  [Patteson,  J.  If  "  executrix" 
in  this  will  means  devisee,  there  is  no  executor  named  ;  for  the  wife  is 
not  made  executrix  generally.]  She  would  be  administratrix  cum  tes- 
tamento  annexo. 

Butt,  contra.  This  is,  at  the  most,  a  gift  of  the  house  to  the  execu- 
trix :  that  passes  only  a  life  estate,  for  want  of  words  of  inheritance.  In 
Loveacres  dem.  Mudge  v.  Blight,  1  Cowp,  352,  the  will  commenced 
with  the  words  "as  touching  such  worldly  estate,"  &c.,  the  word" estate" 
has  been  held  to  pass  a  fee.  But  that  case  is  at  variance  with  the  later 
case  of  Den n  dem.  Gaskin  v.  Gaskin,  2  Cowp.  657.  In  Doe  dem.  Gil- 
lard V.  Gillard,  5  B.  &  Aid.  785,  (7  E.  C.  L.  R.  256,)  the  debts,  legacies, 
and  funeral  expenses  were  charged  on  the  realty ;  so  that  it  was  neces- 
sary for  the  executor  to  have  a  fee.  So,  in  Bose  dem.  Vere  v.  Hill,  3 
Burr.  1881,  the  executors,  who  were  devisees,  were,  in  the  first  place,  to 
pay  the  debts;  this  charge  has  often  been  held  lo  give  a  fee  by  implica- 
tion. Doe  dem.  Willey  v.  Holmes,  8  T.  R.  1.  Gofjdtitle  dem.  Paddy  w. 
Maddern,  4  East,  496.  Doe  dem.  Beezley  v.  fVoodhouse,  4  T.  R.  89. 
In  Goodright  dem.  Drewry  v.  Barron,  11  East,  220,  the  words  were 
"as  touching  such  worldly  estate,'?  &c.,  with  a  devise  following,  and 
then  "also  I  give  and  bequeath  to  my  wife  Elizabeth, whom  I  likewise 
make  my  sole  executrix,  all  and  singular  my  lands,  messuages,  and  tene- 
ments, by  her  freely  to  be  possessed  and  enjoyed."  This  was  held  to 
give  a  life  estate  only.  In  Clements  v.  Cassye,  Noy,  48,  "I  make  my 
wife  executrix  of  all  my  goods  and  lands"  was  held  to  give  her  such 
lands  only  as  she  might  have  as  executrix.  In  Piggot  v.  Penrice,  Prec. 
Chan.  471,  the  words  were  more  in  favour  of  the  executor  than  here; 
for  the  gift  was  of  "all  my  goods,  lands,  and  chattels."  In  Denn  dem. 
Moor  V.  Mellor,  5  T,  R.  558,  the  words  were  "all  the  rest  of  my  lands, 
tenements,  and  hereditaments,"  &c.,  "  I  give,  devise,  and  bequeath  the 
same  unto  my  wife,"  who  was  also  made  sole  executrix ;  this  was  held 
to  pass  only  a  life  estate.  A  similar  decision,  given  ppon  the  same  facts, 

(a)  See  Marret  v.  Sly,  2  Sid.  75. 
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in  Dot  dtm.  Mellor  v.  Moovy  6  T.  R.  175,  was  reversed  in  the  Exchequei 
Chamber,  Dtnn  dem»  Mellor  v.  Moor,  1  B.  A  P.  558 ;  but  the  decision 
of  the  Exchequer  Chamber  was  reversed,  and  that  of  the  King's  Bench 
aflSrmed,  in  the  House  of  Lords :  Moor  Dtnn  dtm.  Mtllor,  2  B.  &  P. 
247.  In  Dot  dem.  Jishby  v.  Baints,  2  C.  M.  &  R.  23.  S.  C.  5  Tyrwh. 
656,  a  testator  devised  to  his  daughter,  being  his  sole  executrix,  ''all  and 
singular  my  lands,  tenements,  and  messuages,  by  her  freely  to  be  pos- 
sessed and  enjoyed;"  this  was  held  to  give  only  a  life  estate.  The 
»ieir  cannot  be  disinherited  except  by  plain  words. 

Sir  W,  W.  Follttty  in  reply.  It  appears  from  Co.  Litt.  9,  b,  that  the 
rule  as  to  words  of  inheritance  being  requisite  never  prevails  against  the 
manifest  intention  of  a  devisor.  This  passage  from  Coke  is  referred  to 
in  Cruise's  Digest,  Devise,  ch.  xi.  ss.  5,  6,  (vol.  vi.  p.  208.  4th  ed.)  and 
numerous  authorities  to' the  same  effect  are  collected  in  that  chapter.  In 
TVen/  V.  Hanningy  7  East,  97,  a  testator,  after  charging  his  real  estate, 
appointed  three  persons  "  as  trustees  of  inheritance  for  the  execution 
hereof;"  and  this  was  held  to  carry  a  fee.  In  Dot  dem.  Ptnwardtn  v. 
Gilberiy  3  B.  &  B.  85,  (7  E.  C.  L.  R.  359,)  a  testatrix,  after  devising  and 
bequeathing  to  J.  G.  all  her  lands,  particularly  those  called  B.  and  B., 
added,  "  and  aU  the  rest  and  residue  of  my  goods  and  chattels,  personal 
and  testamentary  estate  and  effects  whatsoever,!  give  and  bequeath  unto 
the  said  J.  G.,  whom  I  make  whole  and  sole  executor  of  this  my  last 
will  and  testament ;"  and  J.  G.  was  held  to  take  a  fee  in  B.  and  B. 
[Buii.  Dallas,  C.  J.,  there  says  that,  but  for  the  concluding  words,  and 
the  introductory  ones,  "  as  for  my  temporal  estates  and  effects,"  there 
would  have  passed  a  life  estate  only.]  Numerous  cases  of  fees  passing 
without  words  of  inheritance  are  collected  in  Harrison's  Digest,  Will, 
part  ii.,  vii. 
Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court- 
After  stating  the  case,  his  lordship  proceeded  as  follows. 
The  question  is,  whether,  under  the  will  above  set  forth,  Ann 
Haslewood  took  an  estate  in  fee  simple. 

Upon  the  argument  of  this  case  many  cases  were  cited,  not,  we  think, 
(with  one  exception,)  as  .being  in  their'  circumstances  similar,  and, 
therefore,  bearing  directly  upon  this,  but  rather  in  illustration  of  the 
general  principle  upon  which  our  decision  ought  to  be  founded. 

We  have  referred  to  those  cases,  and  perused  them,  and  are  clearly 
of  opinion  that  none  can  be  considered  to  be  directly  decisive  of  this 
point.  We  could  not  fail  to  observe,  however,  upon  that  perusal,  a 
constant  reference  to  the  principle  upon  which  this  and  every  other 
will  is  to  be  construed,  viz.,  that "  every  case  of  this  sort  depends  upon 
its  own  peculiar  circumstances ;  for,  in  every  case,  the  question  is  one 
of  construction  to  be  made  on  the  whole  of  the  will ;  every  case,  there- 
fore, is  individual :"  Dallas,  C.  J.,  in  Dot  dtm.  Ptnwardtn  v.  Gilbtrt, 
3  B.  &  B.  88,  (7  E.  C.  L.  R.  359,)  cited  at  the  bar. 

The  question  for  our  decision  seems  to  depend  upon  two  points ; 
first,  whether  the  intention  of  the  testator  can  be  clearly  and  satisfac- 
torily collected  from  the  will ;  secondly,  whether  we  are  enabled,  con- 
sistently with  the  rules  of  law,  to  carry  that  intention  jnto  effect. 

Upon  the  first  point,  it  is  to  be  observed  that  it  does  not  appear  that 

the  testator  was  possessed  of  any  other  property  beyond  that  which  is 

noticed  by  his  will ;  nor  can  we  perceive  an  allusion  to  any  other 

object  of  his  bounty  except  his  wife.  Moreover,  in  the  earlier  clause  of 
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the  will,  all  the  testator's  personal  property,  including  every  thing  due 
to  him  upon  securities  of  every  kind,  is  (though  the  word  "  heirs"  is 
there  as  much  misapplied  as  the  word  "  executors'*  to  the  freehold 
house)  beyond  all  doubt  bequeathed  to  the  wife. 

Having  thus  completed  his  purpose  with  respect  to  the  whole  of  his 
personalty,  the  will  immediately  proceeds  to  notice  the  only  remaining 
property  of  the  testator,  his  freehold  house,  No.  15,  Great  Queen  Street, 
in  the  parish  of  St.  Giles.  For  what  purpose,  then,  can  we  suppose 
that  the  house  was  introduced  into  the  will  at  all  ?  Why  it  is  mentioned 
in  immediate  connexion  with  property  most  certainly  disposed  of,  if  he 
meant  to  die  intestate  with  respect  to  it  ?  We  can  discover  no  other 
probable  or  reasonable  supposition  but  that  tl^  house  was  introduced 
into  the  will  with  the  intention  of  disposing  of  it ;  and,  if  so,  there  is 
no  other  conclusion  possible  but  that  he  meant  the  disposition  to  be  in 
favour  of  his  wife. 

We  therefore  think  that,  by  the  words  "I  do  likewise  make  my  said 
wife  full  and  sole  executrix  of  the  freehold  house,"  &c.,  the  testator  did 
intend  to  devise  that  house  to  his  wife ;  and  that  (however  inartificially 
he  has  executed  his  purpose)  he  fully  believed  that  he  had  done  so. 
Whatever  effect  can  reasonably  be  given  to  the  word  "  likewise,"  we 
are  not,  we  think,  authorized  to  reject  and  expunge,  as  wholly  insigni- 
ficant and  unmeaning,  a  clause  in  the  will  in  which,  we  have  no  doubt, 
the  testator  himself  thought  his  meaning  had  been  most  fully,  and  even 
learnedly,  expressed.  And,  if  this  clause  must  be  retained,  as  we  are 
of  opinion  it  must,  it  seems  impossible  to  say  that  the  testator  did  not 
intend  to  give  to  his  wife  sofue  interest ;  and,  if  so,  there  is  not  only 
nothing  to  limit  the  intention  to  giving  her  any  thing  less  than  "  the  full 
and  sole"  dominion  over  the  house  in  question,  or,  in  other  words,  an 
estate  in  fee-simple  therein,  but  the  term  "  full  and  sole  executrix," 
as  it  would  import  the  grant  of  the  entire  interest  and  dominion  in  and 
over  the  property  whereto  it  is  correctly  applicable,  evinces  an  intention 
to  grant  no  less  in  that  to  which  it  is,  through  ignorance,  misapplied 
Thus  much,  therefore,  as  to  the  intention  of  the  testator. 

The  solution  of  the  first  point  has,  we  think,  a  very  considerable 
effect  in  disposing  of  the  second ;  indeed,  the  last  argument,  if  correct, 
concludes  the  question ;  because  we  are  aware  of  no  authority  (and 
none  such  has  been  suggested)  which  affects  to  impose  a  limit  beyond 
which  the  Courts  shall  not  proceed,  in  their  favourable  construction  of 
wills,  to  carry  into  effect  the  intention  of  a  testator. 

Words,  which  are  supposed  to  have  (and  which  really  have,  when 
correctly  and  technically  applied)  a  precise  and  definite  meaning,  are 
bent  and  diverted  continually  from  that  meaning,  if  the  sense  of  the 
will  requires  it.  «  Heirs,"  "  issue,"  "  son,"  &c.,  are  familiar  instances 
of  the  kind  now  alluded  to.  The  word  "  legacy"  must  be  admitted  to 
have  a  direct  reference  to  a  bequest. of  personalty,  and  not  to  a  devise 
of  land;  yet  in  the  case  oiltardacre  v.  Nash^  5  T.  R.  716,  in  which, 
by  the  former  part  of  the  will,  there  had  been  150/.  each  given  to  a 
son  and  daughter  of  testator,  afterwards  certain  land  to  each,  and  after- 
wards it  was  provided  that,  upon  their  death,  in  the  wife's  lifetime, 
those  "  legacies**  that  had  been  left  them  should  return  to  his  wife. 
Lord  KENYOff  thus  states  and  deals  with  the  argunient  arising  from  the 
proper  meanimg  of  the  word : — "  Considerable  stre^  was  laid  on  the 
word  legacies $,  and  it  was  argued"  ^'  that  that  word  was  an  appropriate 
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lenn,  applicable  to  personal  estate  only :  but  the  same  technical  and 
correct  expressions  are  not  to  be  expected  from  unlettered  persons  as 
are  usually  found  in  wills  drawn  by  professional  men.  Even  if  there 
were  no  decision  warranting  us  in  saying  that  the  word  legacy  may  be 
applied  to  a  real  estate,  if  the  context  required  it,  I  should  have  had 
no  difficulty  in  making  such  a  determination  for  the  first  iime.^^  His 
lordship  then  adds,  that  such  a  construction  had  been  put  upon  it  in  the 
case  of  Hope  dem.  Brown  v.  Taylor^  1  Burr.  268,  as  it  had  most  un- 
doubtedly, upon  the  short  ground  that  it  was  <<  most  agreeable  to  the 
intention  of  the  testator  in  this  case,  to  construe  the  word  legacy  to 
extend  to  land."  The  case  of  Doe  dem.  Tofield  v.  Tofieldy  1 1  East, 
246,  however,  carries  the  principle  as  far,  perhaps,  as  can  be  necessary 
for  the  decision  of  this,  or,  indeed,  any  other  case.  The  only  question 
was  (as  stated  in  the  judgment  delivered  by  the  Court)  whether  free- 
hold lands  passed  under  the  words  ^^all  my  personal  estates ;^^  and 
the  Court  had  no  hesitation  in  saying  that  the  lands  did  pass  by  that 
description.  One  only  case  (the  excepted  one  before  alluded  to)  we 
understood  to  be  adduced,  as  in  point,  for  the  purpose  of  showing  that 
whatever  may  be  the  probable  conjectures,  the  Court  cannot,  or,  at 
least,  ought  not  to  infer  that  a  fee  passed  to  the  wife  in  this  case,  because 
the  same  Inference  has  been  before  repudiated  under  similar  circum- 
stances. This  case  is  Piggot  v.  Penrice^  Prec.  Chan.  471.  We,  how- 
ever, are  so  far  from  thinking  that  it  is  in  point,  that  the  manifest  dis- 
tinction between  the  cases,  and  even  the  reasoning  of  the  Lord  Chan- 
cellor, seem  clearly  to  lead  to  a  conclusion  in  favour  of  the  lessor  of 
the  plaintiff.  The  question  in  that  case  arose,  entirely,  upon  the  fol- 
lowing words : — I  make  my  niece  ^<  executrix  of  all  my  goods,  lands, 
and  chattels ;"  and  it  was  whether,  under  those  words,  any  lands  would 
pojss.  Now,  before  we  refer  to  the  reasons  of  the  Lord  Chancellou, 
it  is  impossible  not  to  perceive  the  extreme  dissimilarity  between  that 
case  and  the  present.  There  the  word  '<  lands"  is  placed  in  the  midst 
of  words  strictly  and  legally  referable  to  the  character  of  executrix : 
in  the  present  case,  no  personalty  is  alluded  to  in  the  clause  in  question, 
but  the  wife  is  made  ^^  sole  and  full  executrix"  (after  a  bequest  of  the 
personalty)  of  a  freehold  house  only.  The  Lord  Chancellor,  in 
reasoning  upon  the  case  for  the  purpose  of  showing  that  the  heir  could 
not,  upon  such  uncertainty,  be  disinherited,  does  not  rest  upon  the 
effect  of  the  word  ^^  lands"  being  neutralized  by  its  juxtaposition  with 
personalty,  but  proceeds  to  observe  that  the  word  ^Mands"  was  not  to 
be  rejected  as  useless,  for,  probably,  there  might  be  rents  in  arrear  on 
these  lands,  and,  by  making  her  executrix  of  her  (testatrix's)  lands, 
those  rents  would  pass.  Now,  in  this  view  of  the  case  there  was  no 
'  inference  whatever  to  be  drawn  in  favour  of  an  intention  that  land 
should  pass.  Of  course  it  furnishes  no  argument  against  giving  that 
effect  to  words  which  make  that  intention  clear. 

The  word  executrix  happens  to  have  received  a  sufficient  con- 
struction in  two  other  cases.  In  Clements  v.  Cassye,  Noy,  48,  the 
devise  was  of  Blackacre  and  Whiteacre  to  the  wife  for  life,  remainder 
in  Blackacre  to  B.  in  fee,  the  remainder  in  Whiteacre  not  being  given 
over.  ^  Item,  I  make  my  wife  executrix  of  all  my  goods  and  lands." 
But  here  the  limited  devise  of  land,  followed  by  the  combination  of 
land  with  goods,  was  justly  thought  to  negative  the  intention  of  devismg. 
the  remainder  in  Whiteacre  to  the  wife. 


114         Doe  d.  Hickman  v.  Haslewood.  H.  T.  1837.        [178 

In  Shaw  v.  Bull,  12  Mod.  593,  S.  C.  2  Eq.  Ca.  Abr.  320,  pi.  8,  the 
testator,  seised  of  five  houses,  devised  four  specifically  to  several 
persons,  one  of  these  four  to  his  wife  in  fee,  charged  with  legacies  : — 
finally,  "  all  the  overplus  of  my  estate  to  be  at  my  wife's  disposal,  and 
make  her  my  executrix."  The  Court  was  divided  in  opinion ;  Nevill, 
J.,  thinking  that  a  fee  passed  to  the  wife  in  the  fifth  house  also.  Thq 
Chief  Justice,  Trevor,  and  Powell,  and  Blencowe,  Js.,  differed,  not 
because  the  words  were  incapable  of  passing  the  fee,  if  the  intent  were 
clear,  but  because  they  thought  the  intent  negatived  by  the  other  pro- 
visions. 

The  last  case  which  we  shall  notice  is  that  of  Thomas  v.  PhelpSyA  Russ. 
348,  and  we  doso,partly  because  the  testator  had  made  nearly  the  same 
indiscriminate  use  of  terms  as  in  the  present  instance,  and  because  the 
Master  of  the  Rolls  treats  very  lightly  such  abuse  and  confusion.  In  that 
case,  the  testator  had  given  a  certain  lease  to  his  son,  James  Phelps,  and 
then  added, '<  Him  and  my  daughter  Elizabeth  Phelps  I  do  make, constitute, 
and  appoint  my  joint  executor  and  executrix  of  this  my  will  and  testa- 
ment, of  all  that  I  possess  in  any  way  belonging  to  me,  by  them  freely 
to  be  enjoyed  or  possessed,"  "only  my  household  furniture,  which  I 
give  to  my  daughter  who  lives  the  longest  single,"  &c.  Upon  this 
will,  the  argument  was,  that,  the  gift  being  to  an  executrix,  she  can 
only  take  personal  property,  and,  further,  that,  if  the  clause  could 
pass  a  freehold,  there  were  no  words  of  limitation  to  carry  it  beyond  a 
life  estate.  The  Master  of  the  Rolls  observed  that  it  was  the  will  of 
a  person  who  had  not  the  advantage  of  professional  assistance,  and  was 
plainly  ignorant  of  the  character  of  the  office  of  executor,  "  and  of  the 
distinction  between  real  and  personal  estate,  as  it  regards  that  office." 
He  then  adverted  to  the  words  above  set  forth,  and  said  that  they  were 
equivalent  to  a  gift  of  all  the  testator's  property,  and  would  pass  all 
the  testator's  interest  in  that  estate. 

Upon  the  whole,  we  are  of  opinion  that  the  intention  of  the  testator 
clearly  was  to  give  to  his  wife,  Ann  Haslewood,  the  freehold  of  the 
house  in  question;  and,  further,  that  the  words  in  the  will  are  sufficient 
to  carry  that  intention  into  effect ;  and  that  no  rule  of  law  will  be  con- 
travened by  our  giving  judgment  for  the  plaintiff. 

Postea  to  plaintiff,  (a) 

(a)  See  the  next  case. 


DOE  on  the  several  Demises  of  JOHN  PRATT  and  Another  against 
WILLIAM  PRATT  and  Others.— p.  180. 

P.  by  his  will  directed  that  hie  debts  and  foneral  ezpenset  should  be  paid  by  his  executor  ther^ 
inafter  named,  and,  after  giving  two  life  annuities  of  2/.  IO9.  each,  and  a  bequest  of  59.  to  J. 
P.,  his  heir  at  law,  he  appointed  W.  P.  his  sole  executor  of  his  houses  and  land  situated  at  F. 

Held  that  the  houses  and  land  at  F.  passed  to  W.  P^  and  that  he  took  an  estate  in  fee. 

This  ejectment  for  messuages,  lands,  &c.,  at  Flixton,  Yorkshire,  was 
tried  before  Parke,  B.,  at  the  York  Spring  assizes,  1835.  The  question 
vas,  whether  John  Pratt,  the  lessor  of  the  plaintiff,  was  entitled  as  heir 
at  law,  or  the  defendant  William  Pratt,  as  devisee  of  Thomas  Pratt, 
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who  died  seised  of  the  freehold  and  inheritance  of  the  premises  in  1833. 
By  his  will,  dated  August  30th,  1830,  the  said  Thomas  Pratt,  being  then 
seised  in  fee  of  the  said  premises,  directed  that  all  his  debts  and  funeral 
expenses  should  be  paid  and  discharged  by  his  executor  thereinafter 
named ;  and,  after  giving  and  devising  to  his  sister  Alice  Hall  an  an- 
nuity for  her  life  of  21.  lOs,,  and  to  his  niece  Ann  Pratt,  an  annuity  for 
her  life  of  2/.  10^.,  and  after  giving  to  his  nephew  John  Pratt,  the  lessor 
of  the  plaintiff,  the  sum  of  5^.,  to  be  paid  at  the  end  of  twelve  months 
next  after  testator's  decease,  he  added,  "I  appoint  my  nephew  William 
Pratt  my  whole  and  sole  executor  of  all  my  houses  and  land  situated  at 
Flixton,  in  the  county  of  York."  On  the  trial,  Piggot  v.  Pe?irice,  Prec. 
Chan.  471,  was  cited  for  the  plaintiff;  and,  on  the' authority  of  that 
case,  the  learned  judge  directed  a  verdict  for  him,  giving  leave  to  move 
to  enter  a  verdict  for  the  defendant.  A  rule  nisi  was  obtained  accord- 
ingly; and,  in  Michaelmas  term  last,  (a) 

•Alexander  and  fVightman  showed  cause.  The  words  appointing 
William  Pratt  executor  of  all  the  testator's  houses  and  land  at  Flixton, 
cannot  give  the  executor  an  interest  in  freehold  lands ;  the  premises  in 
question  were  therefore  undisposed  of  by  the  will,  and  descended  to 
the  lessor  of  the  plaintiff  as  heir.  Words  of  devise  are  construed  strictly 
in  favour  of  the  heir  at  law.  As  to  the  construction  of  these  particular 
words,  Piggot  v.  Penrice,  Prec.  Chan.  471,  is  in  point,  and  agrees  with 
former  decisions;  Clements  v.  Cassi/e,  Noy,  48;  Rowse  v.  Stanningj 

1  Roll.  Abr.  613,  Devise,  (N,)  pi.  1;  Shaw  v.  Bully  12  Mod.  593.   S.  C. 

2  Eq.  Ca.  Abr.  320,  pi.  8,  is  to  a  similar  effect,  though  the  word  estate, 
there  used,  would  now  be  held  to  pass  the  foe.  Other  authorities  are 
collected  in  Com.  Dig.  Devise,  (N.  3.)  [Coleridge,  J.,  mentioned  Doe 
dem.  Gillard  v.  Gillard,  5  B.  &  Aid.  785,  (7  E.  C.  L.  R.  25C.J]  There 
the  will  imposed  charges  on  the  executor,  which  could  not  be  met  un- 
less the  freehold  in  question  was  devised  to  him.  Here  it  does  not  ap- 
pear that  any  of  the  charges  could  affect  the  realty.  The  debts  would 
be  paid  out  of  the  personalty,  so  far  as  the  assets  would  go ;  but  the 
executor  would  not  be  chargeable  further.  In  Doe  dem.  ^shby  v.  BaineSf 
2  Cro.  M.  &.  R.  23,  S.  C.  5  Tyr.  655,  it  was  held  that  a  devise  of  all  the 
testator's  lands,  tenements,  and  messuages  to  his  executrix,  following  a 
direction  that  she  should  pay  his  debts  and  funeral  expenses,  did  not 
give  her  an  estate  in  fee.  The  annuities  here  are  not  charged  on  the 
realty ;  and  an  annuity  out  of  personalty  is  only  a  general  pecuniary 
legacy,  the  payment  of  which  must  depend  upon  the  sufficiency  of  the 
personal  estate ;  Hume  v.  Edwards,  3  Alk.  693 ;  with  which  case  Da- 
vies  V.  fVatlierj  1  Sim.  &  Stu.  463,  (A)  is  consistent  in  principle.  The 
present  annuities  are  simply  left  to  the  parties:  there  is  not  even  a  direc- 
tion to  the  executor  which  might  be  construed  as  obliging  him  to  pay 
them  otherwise  than  in  the  ordinary  course  of  administration.  The 
gift  of  5^.  to  the  heir  at  law  is  not  conclusive,  if  he  is  not  disinherited 
by  the  other  clauses  of  the  will ;  Denn  dem.  Gaskin  v.  Gaskiriy  2  Cow  p. 
657.  Where  executors  or  trustees  have  been  held  to  take  the  fee  with- 
out express  words  for  that  purpose,  it  has  been  because  the  declared 
intent  of  the  testator,  as  to  some  duty  to  be  discharged  by  them,  could 
not  else  have  been  accomplished.     That  was  so  in  Doe  dem.  Gillard  v. 

(a)  November  17th.    Before  Lord  Denman,  C.  J.^Patteson,  Williama,  and  Coleridge,  Ji. 
<k)  See  S  WUiianu  on  Executors,  3d  ed.,  1006. 
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Gillardy  5  B.  &  Aid.  785,  (7  E.  C.  L.  R.  256;)  Anthony  v.  Rees,  2  Cr> 
&  J.  75.  S.  jC.  2  Tyrwh.  100;  and  Loveacres  dem.  Mudge  v.  Blighty 
I  Cowp.  352 ;  but  is  not  so  here.  [Patteson,  J.  According  to  your 
construction,  no  effect  is  given  to  the  words  "and  land,"  in  this  will.] 
The  same  objection  was  made,  but  did  not  prevail,  in  Piggot  v.  Pen- 
rice,  Prec.  Chan.  471. 

Cresswell  and  Starkiey  contra.  In  Rowse  v.  Stunning^  1  Roll.  Abr. 
613,  Devise  (N,)  pi.  1,  there  was  a  lease  for  years  which  was  held  to 
satisfy  the  words  of  devise  to  the  executors.  No  such  fact  appears  here. 
In  Clements  v.  Cassyey  Noy,  48,  the  testator  devised  Whiteacre  and 
Blackacre  to  his  wife  for  life,  remainder  over,  as  to  Blackacre,  in  fee, 
and  made  his  v/ife  executrix  of  all  his  goods  and  lands ;  and  it  was 
held  that  the  fee  in  Whiteacre  did  not  pass  to  her.  That  case  would 
have  resembled  the  present,  if  he  had  made  her  executrix  of  all  his 
goods,  and  of  his  lands  called  Whiteacre ;  and  the  result  would  pro- 
bably have  been  in  favour  of  the  executrix.  Shaw  v.  Bully  12  Mod. 
593,  is  contained  in  a  book  of  bad  authority,  and  the  limited  construc- 
tion there  of  the  word  "estate''  cannot  now  be  supported.  Piggot  v. 
Penrice,  Prec.  Chan.  47i,  does  not  show  that  the  word  "land«,"  used 
as  it  is  here,  will  not  pass  a  fee  to  the  executor.  "  Lands"  there  oc- 
curred between  the  words  "goods"  and  "chattels."  And  it  has  been 
doubted  whether  the  construction  in  that  case  was  not  incorrect,  as 
giving,  in  reality,  no  effect  to  the  word  "lands."  (a)  It  is  contended 
here  that  the  debts  are  not  charged  upon  the  real  estate  ;  but  they  are 
so,  if  the  lands  are  left  to  the  executor.  There  could  be  no  doubt  of 
this  if  the  testator  had  said,  "I  make  William  Pratt  executor  of  all  my 
lands,  and  charge  him  to  pay  my  debts;"  not  providing  any  particular 
fund.  The  position  of  the  clauses  here  cannot  make  a  difference  in  that 
respect.  In  2  Powell  on  Devises,  after  stating  (p.  654)  that,  where  the 
debts  are  directed  to  be  paid  by  the  executors,  "unless  land  be  de- 
vised to  them,  it  will  be  presumed  that  the  payment  is  to  be  made 
exclusively  out  of  funds  which  by  law  devolve  upon  them  in  that 
character:"  it  is  added  (p.  657,  ch.  34,)  "where,  however,  the  executor 
is  devisee  of  the  real  estate,  a  direction  even  to  him  (though  describing 
him  as  such,  to  pay  debts  or  legacies,  will,  it  seems,  cast  them  upon  the 
realty;"  and  Axohrey  v.  Middleton^  4  Vin.  Abr.  Charge,  (D,)  pi.  15,  S. 
C.  2  Eq.  Ca.  Abr.  497,  pi.  16 ;  and  Alcock  v.  Sparhawk^  2  Vern.  228. 
S.  C.  1  Eq.  Ca.  Abr.  198,  pi.  4,  are  cited.  The  effect  of  a  charge  on  the 
person  of  the  devisee  is  discussed  by  the  Court  in  Goodtitle  dem,  Paddy 
V.  Maddem,  4  East,  496.  The  amount  of  charge  is  not  material.  In 
the  present  case  the  debts  are  to  be  paid  by  the  "executor  hereinafter 
named ;"  and  William  Pratt  is  named  afterwards  as  "executor,"  spe- 
cifically, "of  all  my  houses  and  lands  situated  at  Flixton  ;"  the  charge 
being  thus  pointed  to  the  very  premises  now  in  dispute.  In  Thomas 
V.  Phelps,  4  Russ.  348,  a  devise  appointing  J.  and  E.  "  executor  and 
executrix"  "of  all  that  I  possess,  in  any  way  belonging  to  me,  by  them 
freely  to  be  enjoyed  or  possessed,  of  whatsoever  nature  or  manner  it 
may  be,"  was  held  to  pass  the  fee.  The  words  here  used  are  not  less 
disfinct.  Doe  dem.  Gillard  v.  Gillard,  5  B.  &  Aid.  785,  (7  E.  C.  L.  R. 
256,)  is  an  authority  for  the  defendant.  The  intention,  which  was  re- 
lied upon  there,  is  equally  clear  in  the  present  case.     The  words  there 

(a)  See  2  Powell  on  DeviMs,  173,  c  10,  s.  3, 3d  ed.,  by  Jarmaxu 
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were  "soie  executor  of  all  my  lands  forever;'*^  but  the  last  two  words 
could  not,  at  any  rate^  raise  an  important  distinction,  as  the  quantity  ot 
estate  here  would  not  affect  the  result  of  the  cause. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  motion  by  leave  tp  enter  a  verdict  for  the  defendant,  as 
devisee  of  premises  under  a  will,  which,  after  directing  all  the  testator's 
debts  and  funeral  expenses  to  be  paid  by  his  executor,  giving  several 
annuities  for  life,  and  bequeathing  five  shillings  to  the  plaintiff,  who  was 
his  heir  at  law,  concluded  by  appointing  the  defendant  his  whole  and 
sole  executor  of  all  his  houses  and  land,  situated  at  Flixton. 

We  do  not  think  it  needful  to  go  into  the  authorities  which  have  been 
so  recently  considered  by  the  Court,  in  the  case  between  Hickman  v.^ 
Haskwood^  ante,  p.  38.  It  was  admitted  by  the  learned  counsel  for 
the  plaintiff,  and  is  perfectly  clear,,  that,  if  the  defendant  took  any  in- 
terest, it  must  be  a  fee  simple ;  and  no  man,  applying  common  sense  to 
the  construction  of  the  will,  can  doubt  that  the  estate  was  given  to  the 
defendant.  No  decided  case  opposes  any  obstacle  to  our  arriving  at 
this  conclusion;  and  the  rule  must  be  made  absolute. 

Rule  absolute. 


BROWN,  Manager  of  the  AUSTRALIAN  Company  against  THORN- 

TON.— p.  185. 

In  Batavia,  charterpaitiM  are  entered  into  by  the  instrament  being  written  in  the  book  of  a  no- 
tary (he  being  a  public  officer,  according  to  the  Dutch  law,  which  prevails  in  Batavia)  and 
thCTe  signed  hy  the  parties.  The  notary  makes  copies,  which  he  signs  and  seals,  and  which 
the  principal  officer  of  the  government  of  Java  signs,  upon  proof  of  their  being  executed  by  the 
notary.  Then  one  copy  is  delivered  to  each  party.  In  the  Courts  of  Java,  in  order  to  prove 
the  charterparty,  it  is  requisite  to  produce  the  notary's  book ;  but  this  book  is  never  allowed 
to  be  taken  out  of  Java;  and,  in  Dutch  Courts  out  of  Java,  faith  is  given  to  the  above  copies, 
as  to  an  original 

Held,  that,  in  English  Courts,  such  copies  are  not  receivable,  either  as  originals  or  as  secondary 
evidence  of  the  charterparty.  At  all  events,  not  without  proof  that  they  were  made  at  the 
time  of  entering  into  the  origbal  charterparty,  and  in  the  presence  of  the  parties. 

Assumpsit.  The  first  count  of  the  declaration  (dated  Michaelmas 
term,  W.  4)  stated  that  the  defendants  were  indebted  to  the  Australian 
Company  of  Edinburgh  {a)  in  3000/.  for  freight,  in  respect  of  the  car- 
riage of  goods  by  the  Company  in  the  ship  Portland.  Promise  to  the 
plaintiff;  breach,  non-payment.  The  second  count  stated  that  the  Com* 
pany,  on  25th  September,  1825,  were  possessed  of  the  ship  Portland, 
then  at  Batavia;  that  on  that  day,  at  Batavia,  a  charterparty  was  made 
by  one  William  Phillips,  as  agent  of  the  defendant,  and  Christopher 
Mood,  master  of  the  ship,  on  behalf  of  the  Company.  The  charterparty 
was  then  set  out,  whereby  (among  other  things)  it  was  agreed  that  the 
Company  should  let,  and  the  defendant  take,  the  ship  to  freight ;  the 
port  of  discharge  to  be  London  or  Antwerp,  at  defendant's  option  ,  the 
rate  of  freight  was  also  specified  in  the  charterparty,  as  set  out  in  the 

(a)  The  company  sued  in  the  name  of  the  present  plaintifi^  under  staL  5  0. 4,  c  IxxL  (local 
nd  personal,  public.) 
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declaration.  The  declaration  alleged  mutual  promises,  performance  on 
the  part  of  the  plaintiff,  a  lading  of  the  ship  by  the  defendant,  and  de- 
livery of  the  cargo  by  Mood,  according  to  the  defendant's  order,  at 
Antwerp.  Breach,  non-payment  of  freight  to  the  plaintiff.  The  third 
count  was  like  the  ^rst,  except  that  the  debt  was  stated  to  be  to  the 
plaintiff. 

Plea,  Non  Assumpsit  .  , 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1835,  it  appeared  that  the  defendant,  in  answer  to  a  bill 
filed  in  Chancery,  had  admitted  that  he  had  ordered  the  cargo  to  be  de- 
livered at  Antwerp,  that  it  had  been  delivered  accordingly,  and  that  he 
was  in  possession  of  the  bill  of  lading  under  which  the  goods  were  ship- 
ped, and  of  a  copy  of  the  alleged  charterparty.  Certain  letters  were 
produced,  written  by  or  to  the  defendant,  referring  to  the  chartering  of 
the  ship  and  the  shipping  of  the  goods ;  but  no  letter  from  the  defend- 
ant stated  the  rate  of  freight.  On  the  bill  of  lading  being  called  for,  it 
was  produced  by  the  defendant ;  and  it  stated  that  the  goods  were  ship- 
ped by  Robert  Thornton,  to  be  delivered  unto  Richard  Thornton,  Esq. 
(the  defendant,)  or  to  his  assigns,  <<he  or  they  paying  freight  as  per  char- 
terparty." To  prove  the  charterparty  (which  the  defendant  had  no- 
tice to  produce,)  the  plaintiff  put  in  a  copy,  not  signed'  by  the  parties, 
under  the  notarial  seal  and  signature  of  a  person  who  was  proved  to  be 
a  notary  at  Batavia,  and  also  under  the  signature  of  the  acting  Governor 
of  Java.  It  was  proved  that,  under  the  Code  Civil,  which,  as  constitut- 
ing a  part  of  the  Dutch  law,  (a)  prevails  in  Batavia,  the  notary  is  a 
public  officer,  and  that  contracts  of  charterparty  are  entered  into  at  Ba- 
tavia by  the  contract  being  ente^red  in  the  notary's  book,  and  there  sign- 
ed by  the  parties ;  that  the  notary  makes  out  two  copies,  which  he  signs 
and  seals,  and  which  are  afterwards  signed  by  the  chief  officer  of  the 
government,  (the  signature  of  the  notary  having  been  proved  before  him,) 
and  that  one  of  these  copies  is  delivered  to  each  of  the  parties ;  that  the 
copy  now  produced  was  such  a  copy,  and  that  the  seal  and  both  signa- 
tures were  genuine ;  that,  in  the  Courts  of  Java,  in  order  to  prove  the 
contract,  the  notary's  book  is  produced,  but  that,  in  Dutch  Courts  out  of 
Java,  the  copies  so  authenticated  are  received,  and  full  faith  given  to 
them,  as  evidence  of  the  original,  which  is  not  allowed  to  be  taken  6ut 
of  the  island.  The  defendant's  counsel  contended  that  the  copy  was  not 
evidence ;  but  his  lordship  admitted  it,  giving  leave  to  move  for  a  non- 
suit. Verdict  for  the  defendant.  In  Michaelmas  term,  1835,  Cresswell 
obtained  a  rule  nisi  for  entering  a  nonsuit. 

Sir  J,  Campbell,  Attorney  General,  and  W.  H.  ^tf/^on,  now  showed 
cause.  The  contract  is  proved  by  the  bill  of  lading,  and  by  the  admis- 
sions and  correspondence ;  the  charter  party  is  wanted  only  to  show  the 
amount  of  freight;  at  any  rate,  therefore,  there  must  be  nominal  da- 
mages, and  there  can  be  no  nonsuit,  {h)  But  the  copy  of  the  charterparty 
was  admissible.  It  is,  properly  speaking,  an  original.  The  evidence 
goes  the  length  of  showing  that  the  notary  is,  according  to  the  under- 
standing at  Batavia,  the  agent  of  both  parties,  not  only  to  enter  the  con- 
tract, but  to  deliver  copies  to  each  ;  such  copies  are  therefore  in  the  na- 

(a)  See  Code  Civil,  Itvr.  iil  tit  iiL  ch.  yi.,  and  especially  s.  1,  §  iy. 

(6)  It  was  also  argued  that  the  answer  in  Chancery  admitted  Uie  terms  of  the  charter  p«rtj , 
Vat  u  appeared  that  Ihe  admiasion  did  not  go  to  this  extent 
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rare  of  original  documents,  mutually  delivered  by  the  parties  themselves. 
They  resemble  bought  and  sold  notes.  The  plaintiff  does  not  contend 
that  the  Dutch  law  of  evidence  is  to  be  applied  here,  but  that  the  mean- 
ing of  the  parties  is  to  be  collected  from  what  they  have  done  where  the 
Dutch  law  prevails,  and  from  the  understanding  which  they  must  ne- 
cessarily have  had  of  the  effect  of  their  acts.  This  is  as  if  the  notary  had 
been  authorized  to  deliver  these  instruments  by  powers  of  attorney. 
That  he  also  enters  the  contract  in  a  book,  in  the  first  instance,  cannot 
alter  this  view  of  the  case.  Appltton  v.  Lord  Braybrook^  2  Stark.  N. 
P.  C.  6,  (3  E.  C.  L.  R.  217,)  and,  in  banc,  ibid.  9,  and  6  M.  &  S.  34, 
and  Black  v.  Lord  Bray  brook,  2  Stark.  N.  P.  C.  7,  (3  E.  C.  L.  R.  218,) 
and,  in  banc,  ibid.  9,  and  6  M.  &  S.  39,  will  be  relied  upon  on  the  other 
side.  There  it  was  held  that  a  judgment  of  the  Supreme  Court  of  Ja- 
maica was  not  proved  by  a  copy  signed  by  the  clerk  of  that  Court, 
though  it  was  proved  that  such  copies  were  received  as  evidence  in 
Jamaica.  But  there  the  copies  were  not  under  the  seal  of  the  Court ; 
there  was  only  the  great  seal  of  the  island  annexed  to  a  certificate  that 
C.  was  a  notary  public,  and  secretary  of  the  island :  and  C.'s  certificate 
to  the  identity  of  the  clerk  who  signed  the  copy.  That  case  shows  only 
that  the  law  of  proof  which  prevails  in  a  foreign  Court  is  not  to  super- 
sede the  English  law  of  evidence  in  the  Courts  here ;  but  this  the  plain- 
tiff does  not  contend  for.  The  interpretation  of  the  act  of  the  parties 
must  be  governed  by  the  effect  given  to  it  at  the  place ;  the  effect  of  all 
contracts  depends  upon  the  lex  loci.  The  copy  may  also  be  received  on 
the  groimd  that  the  notary  was  a  public  officer,  authorized  to  make  it ; 
instruments  so  made  are  receivable  as  acts  of  a  public  nature. 

Crtsswellj  contra.     The  whole  action  depends  on  the  contract;  and, 
as  it  appears,  from  the  references  to  the  charterparty,  that  the  specific 
terms  of  the  contract  are  contained  in  that  instrument,  the  plaintiff  must 
be  nonsuited  unless  he  prove  it.     The  original  contract  must  be  that 
which  the  parties  signed,  namely,  that  which  was  entered  in  the  notary's 
book.    These  copies  are  not  signed  by  the  parties ;  they  are  not  there- 
fore in  the  nature  of  duplicate  originals.     When  they  were  made  does 
not  appear.     Then  it  is  said  that  the  parties  have  authorized  the  notary, 
as  their  agent,  to  confer  upon  this  instrument  the  e^ect  of  an  original. 
No  doubt  this  might  be  done  by  a  power  of  attorney.    But  here,  even 
adopting  the  argument  on  the  other  side,  the  parties  have  only  author- 
ized the  notary  to  give  to  the  instrument  the  effect  which  it  would  have 
by  the  Batavian  law ;  and  that  effect  is  merely  to  make  it  evidence  in 
Dutch  Courts;  for  the  Batavian  law  cannot  make  it  evidence  in  English 
Courts.  It  might  as  well  have  been  contended,  in  Applet  on  v.  Lord  Bray- 
brook,  2  Stark.  N.  P.  C.  7,  (3  E.  C.  L.  R.  217)  and,  in  banc,  ibid.  9,  and 
6  M.  &  S.  39,  and  Black  v.  Lord  Braybrook,  2  Stark.  N.  P.  C.  6,  (3 
E.  C.  L.  R.  218,)  and,  in  banc,  ibid.  9,  and  6  M.  &  S.  34,  that  the  parties, 
by  appearing  in  the  Court  at  Jamaica,  authorized  the  clerk  to  make 
copies  of  the  judgment  evidence  all  over  the  world.     Those  cases  are  in 
accordance  with  ^Ives  v.  Bunburyy  4  Camp.  28.     Then  it  is  argued 
that  the  instrument  is  receivable,  because  it  appears  that  the  notary 
is  a  public  officer  authorized  to  make  such  instruments.    But  that  prin- 
ciple applies  only  where  the  instrument  derives  its  validity  from  its 
being  the  act  of  the  officer;  and  then  the  instrument  proves  only  that 
of  which  the  validity  depends  upon  the  act.     Thus  the  endorsement  of 
the  date  of  enrolment  of  a  bargain  and  sale,  by  the  clerk  of  the  enrol- 
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ments,  is  a  record,  and  conclusive  as  to  the  date ;  Bex  v.  Hopper^  3  Price, 
495.  So  the  chirograph  of  a  fine  is  evidence  of  a  fine,  because  the  chi- 
rographer  is  the  proper  officer  to  give  out  copies:  the  fine  is  not  com- 
plete without  the  chirograph,  (a)  but  the  proclamations  are  not  proved 
by  the  chirograph,  (b)  because  the  chirographer  is  not  appointed  to  copy 
the  proclamations.  [B.  V,  Bichards,  on  the  same  side,  was  stopped  by 
the  Court.] 

Lord  Denman,  C.  J.  It  is  clear  that  the  plaintiff  cannot  recover,  un- 
less the  contract  be  proved.  Now  the  contract  for  freight  refers  to  the 
charterparty ;  and  so  does  all  the  evidence  which  is  produced.  The 
charterparty,  therefore,  is  necessarily  connected  with  the  other  evidence, 
and  must  be  proved.  The  original  charterparty  is  that  signed  by  the 
parties  in  the  notary's  book.  The  notary  has  the  privilege  of  giving  out 
the^copies.  To  these  copies  full  faith  is  given  in  Dutch  Courts,  but  not 
to  the  exclusion  of  the  original ;  for  at  Java,  where  the  original  book  is, 
it  must  be  produced.  But,  at  Rotterdam,  full  faith  is  given  to  the  copies. 
That,  however,  is  very  different  from  saying  that  the  copies,  even  by  the 
Dutch  law,are  bindingevidencein  general:  they  constitute  perfectevidence 
only  in  the  places  where  the  original  cannot  be  procured.  At  the  trial  I 
thought  that  the  evidence  might  be  admitted;  and  I  should  be  glad  if  I 
could  think  so  still.  It  is  said  that  the  officer  is  an  agent  authorized  by 
both  parties  to  give  the  copies.  If  these  copies  were  identified  as  copies 
taken  at  the  time  when  the  original  was  entered  in  the  notary's  book,  that 
might  possibly  be  so;  biU  here  we  have  no  proof  that  the  copies  were  not 
taken  six  months  after.  There  is,  therefore,  nothing  to  give  the  copies  the 
weight  of  evidence,  except  the  Dutch  law;  and,  as  was  decided  m  Applet  on 
y.  Lord  Bray  brook,  2  SiSixk,  N.  P.  C.  6,  (3  E.  C.  L.  R.  217,)  and,  in  banc, 
ibid.  9,  and  6  M.  &  S.  34,  and  Black  v.  Z,ord  Brai/brook,  2  Stark.  N. 
P.  G.  7,  (3  fi.  C.  L.  R.  218,)  and,  in  banc,  ibid.  9,  and  6  M.  &  S.  39,  we 
cannot  here  adopt  a  rule  of  evidence  from  foreign  Courts.  Mr.  Cress- 
well  drew  a  proper  distinction  between  the  consent  of  the  parties  as 
to  the  effect  of  the  copy  in  the  Dutch  Courts,  and  as  to  its  effect  else- 
where.    The  rule  must  be  made  absolute. 

Williams,  J,  (c)  I  am  compelled,  not  very  willingly,  to  adopt  the 
same  opinion.  I  was  a  good  deal  struck  with  the  argument  that  the 
notary,  in  giving  out  the  copies,  acts  as  the  agent  of  both  parties. 
But,  upon  consideration,  I  think  it  impossible  to  adopt  that  argu- 
ment :  the  parties  go  before  the  notary  in  compliance  with  the  custom^ 
or  if  you  please  with  the  law,  of  the  country  where  the  transaction 
takes  place :  but  they  enter  into  no  agreement  to  give  to  the  document 
a  validity  or  construction  which  it  would  not  be  entitled  to  from  its 
own  nature.  It  is  impossible  not  to  see  that  the  entry  in  the  notary's 
book  is  the  original.  The  question,  therefore,  is,  whether  it  be  au- 
thenticated according  to  our  law.  .  The  plaintiff  did  not  show  that  by 
the  law  of  Batavia  any  person  had  an  authority  to  give  out  copies, 
analogous  to  the  authority  that  is  given  where  office  copies  are  ad- 
missible in  England.  In  Buller's  Nisi  Prius,  p.  229,  it  is  said,  with 
reference  to  an  office  copy,  "  Here  a  difference  is  to  be  taken  between 
a  copy  authenticated  by  a  person  intrusted  for  that  purpose,  for  there 
tliat  copy  is  evidence  without  proof;  and  a  copy  given  out  by  an  officer 

(a)  See  Newis  ▼.  Lark,  or  Scolastica's  CaM,  Plowd.  410. 

(b)  See  Mansfield,  C.  J.,  in  Waldron  v.  CoomOe,  3  Taunt  166,    BuU.  N.  P.  229, 230. 
(e)  Littledale,  J.,  waa  abaent,  on  account  of  indUpoaition. 
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of  the  Court,  who  is  not  trusted  for  that  purpose,  which  is  not  evidence 
without  proving  it  actually  examined.  The  reason  of  the  difference 
is,  that  where  the  law  has  appointed  any  person  for  any  purpose,  the 
law  must  trust  him  as  far  as  he  acts  under  its  authority ;  therefore  the 
chirograph  of  a  fine  is  evidence  of  such  a  fine,  because  the  chiro- 
grapher  is  appointed  to  give  out  copies  of  the  agreements  between  the 
parties  that  are  lodged  of  record.^*  But  it  is  added,  "Where  the  fine 
is  to  be  proved  with  proclamations,  (as  it  must  be  to  bar  a  stranger,}  the 
proclamations  must  be  examined  with  the  roll,  for  the  chirographer  is 
authorized  by  the  common  law  to  make  out  copies  to  the  parlies  of  the 
fine  itself,  yet  is  not  appointed  by  the  statutes  to  copy  the  proclama- 
tions, and  therefore  his  endorsement  on  the  back  of  the  fine  is  not 
binding."  The  Mtomey  General  contends  that  the  other  evidence  is 
sufficient  without  the  charterparty:  but  I  think  that  proof  of  the  charter- 
party  is  a  necessary  foundation  for  all  the  other  evidence  that  has  been 
given. 

CoLERiBOE,  J.  The  plaintifi*  could  not  maintain  the  action  without 
some  evidence  of  the  charterparty.  The  question,  therefore,  is  merely 
one  of  evidence,  and  must  be  decided  by  the  law  of  this  country,  although 
the  transaction  took  place  in  a  foreign  one.  The  general  rule  here 
I  need  not  state :  the  question  is,  whe'ther  it  be  satisfied.  It  is 
argued  that  this  is  not  a  copy,  but  an  original.  That  certainly  would 
make  out  the  plaintiff's  case  to  the  full  extent;  but  I  think  that  it  is  not 
the  fact  An  entry  is  made  in  the  notary's  book,  which  the  parties 
sign.  After  that,  the  notary  gives  out  copies  :  it  does  not  appear  when  \ 
nor  whether  this  is  done  in  the  presence  of  the  parties.  It  is  clear  that 
the  entry  in  the  notary's  book  is  the  original  contract;  and  that  is  not 
produced.  It  is  not  denied  that  secondary  evidence  might  be  given ; 
but  has  that  been  done?  There  were  two  ways  of  giving  it.  First,  a 
copy  by  the  public  officer  of  a  court,  employed  for  that  purpose,  might 
be  produced,  which  is  not  done  here;  or,  secondly,  copies  might  be 
produced  made  by  some  person  authorized  by  the  parties  to  give  copies 
which  should  bind  each.  We  cannot  go  beyond  this.  But  what  the 
parties  have  done  here  can  have  merely  the  effect  attributable  to  it  by 
the  law  prevailing  ih  the  country  where  the  transaction  took  place. 

Rule  absolute. 


HODKINSON  against  MATER.— p.  194. 

An  ftttorney  who  practises  in  the  county  court,  after  hating  omitted  fer  a  year  to  tak» 
oat  his  certificate,  is  not  liable  to  penalties  nnder  stat  12  0.  2,  c.  18,  s.  7»  as  a  person 
practising  in  the  comity  court  without  having  been  legally  adxnitted  according  ta  stat. 
2  G.  2,  c.  28. 

Debt  for  penalties  under  stat.  12  G.  2,  c.  13,  s.  7. 

The  declaration  charged  the  defendant  with  having  commenced  an 
action  in  the  county  court  in  and  for  the  county  of  Stafford,  "  the  said 
defendant  not  being  then  legally  admitted  an  attorney  or  solicitor 
according  to  a  certain  act  of  parliament  made"  ''in  the  second  jear,'^ 
ftc,  (stat.  2  G.  2,  c.  23,  s.  1.)  Plea,  that  defendant  was,  at  the  time  of 
the  committing  of  the  supposed  offence,  legally  admitted  an  attorney 
according  to  the  said  act :  conclusion  to  the  country.     Joinder. 

On  the  trial  before  Lord  Denhan,  G.  J.,  at  the  Staffordshire  Summer 
usizeSy  1835,  it  appeared  that  the  defendant  was  duly  admitted  aa 
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attorney  of  the  Court  of  King's  Bench  in  1828  ;  that  he  had  not  taken 
oat  his  certificate  for  the  years  1833,  1834,  or  1835 ;  and  that  he  had 
practised  in  the  county  court,  as  the  declaration  alleged,  in  1834,  more 
than  a  year  after  he  had  ceased  to  have  a  certificate.  The  Lord  Chief 
Justice  directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  that  a 
nonsuit  should  be  entered.  A  rule  nisi  was  accordingly  obtained  in  the 
next  term. 

Ludlow,  Serjt.,  and  Petersdorff,  now  showed  cause.  The  question 
in  issue  was  whether  the  defendant,  at  the  point  of  time  referred  to  in 
the  declaration,  was  an  attorney  legally  admitted  according  to  stat.  12 
G.  2,  c.  13.  8.  7,(a)  By  stat.  37  G.  3,  c.  90,  s.  30,  (and  a  similar  pro- 
vision had  Dcfore  been  made  in  stat.  25  G.  3,  c.  80,  s.  7,)  it  was  enacted 
that,  if  any  person  shall  commence  any  action  in  any  of  the  courts 
before  mentioned,  (sect.  26,)  or  shall  do  any  act  therein  as  an  attorney, 
without  obtaining  a  certificate,  he  shall,  for  every  such  offence,  forfeit 
60/.,  and  shall  be  incapable  of  recovering  fees  for  any  business  so  done. 
And  sect.  31  enacts  '^  that  every  person  admitted,  sworn,  enrolled,  or 
registered,  in  any  of  the  said  courts  as  aforesaid,  who,  from  and  after 
the  said  1st  day  of  November,  shall  neglect  to  obtain  his  certificate 
thereof,  in  the  manner  befor^e  directed,  for  the  space  of  one  whole  year, 
shall  from  thenceforth  be  incapable  of  practising  in  his  own  name,  or 
in  the  name  of  any  other  person,  in  any  of  the  said  courts,  by  virtue 
of  such  admission,  entry,  enrolment,  or  register;  and  the  admission, 
entry,  enrolment,  or  registei;  of  such  person  in  any  of  the  said  courts, 
shall  be  from  thenceforth  null  and  void."  Provided,  that  the  courts 
may  re-admit  such  person  on  payment  of  the  arrears  of  duty,  and  such 
penalty  as  the  court  shall  think  fit.  The  admission,  therefore,  is  not 
merely  voidable :  the  attorney  is  put  into  such  a  situation  that  he  can- 
not practise  without  being  again  placed  on  the  roll.  If  any  operation 
is  to  be  given  to  stat.  37  &.  3,  c.  90,  s.  31,  the  defendant  was  not  legally 
admitted  at  the  time  when  the  business  in  question  was  done.  Cross  v. 
Kaye,  6  T.  R.  663,  was  cited  in  moving  for  the  rule ;  but  the  question 
there  was  merely  whether  penalties  could  be  recovered  from  an  attorney, 
under  stat.  25  G.  3,  c.  80,  s.  7,  for  practising  in  the  county  court  with- 
out a  certificate.  In  Jones  v.  Stevens,  11  Price,  *235,  which  may  be 
referred  to,  the  point  determined  was  that,  where  a  declaration  for  libel 
avers  that  the  party,  when  libelled,  was  an  attorney,  that  allegation  is 
not  disproved  if  it  appear  that,  at  the  time  in  question,  he  had  been 
uncertificated  for  a  year.  Neither  of  those  cases  can  decide  the  present. 
In  the  case  In  the  MaUer  of  Flint,  1  B.  &  C.  254,  (8  E.  C.  L.  R.,)  it 
was  held  that  entering  a  plaint,  and  suing  out  process,  in  the  county 
court  came  within  sect.  9  of  stat.  12  G.  2,  c.  13,  on  which  the  present 
action  is  brought.  It  is  true  that  an  attorney  who  has  been  a  year 
uncertificated  may  be  re-admitted,  but  that  is  not  a  matter  of  course : 
it  is  by  judgment  of  the  Court,  and  upon  consideration  of  his  conduct. 
The  case  In  the  Matter  of  Hodgson  and  Boss,  3  A.  &  E.  224,  (30  E.  C. 
L.  R.,)  which  may  be  cited  for  the  defendant,  was  on  a  different  and  a 

(a)  stat.  12  6.  2,  o.  18,  8.  7,  enacts,  <*That  in  case  any  person  shall,  from  and  after," 
&c.,  **  commence  or  defend  any  action,  or  sue  out  any  writ,  process,  or  summons,  or  carry 
on  any  proceedings  in  the  court  commonly  called  the  county  court,  holden  in  any  county  in 
that  part  of  Great  Britain  called  England,  who  is  not  or  shall  not  then  be  legally  admitted 
an  attorney  or  solicitor,  according  to  the  said  act  made  in  the  second  year,"  &c.,  (stat.  2 
Q.  2,  c.  23.)  *'  such  person  shall,  for  every  such  offence,  forfeit  the  sum  of  202.,  to  be 
i«co?ered,"'&o. 
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more  penal  statute ;  and  the  Court  there  recognised  Slack  v.  WilkinSy 
1  Cro.  &  M.  23,  S.  C.  3  Tyrwh.  158,  where  it  w^s  decided,  on  another 
clause  of  the  same  statute,  (22  G.  2,  c.  46,  s.  12,)  that  an  attorney,  not 
having  taken  out  his  certificate  during  a  whole  year,  was  not  admitted 
and  enrolled  pursuant  to  the  statute,  and  was,  therefore,  liable  to  penal- 
ties for  practising  at  quarter  sessions. 

Sir  TF.  TT.  Follett,  contra.  The  clause  12  G.  2,  c.  13,  a.  7,  requires 
only  an  admission  pursuant  to  stat.  2  G.  2,  c.  23.  When  that  act 
passed,  there  was  no  regulation  existing  as  to  certificates ;  and  the  object 
of  the  later  act  was  merely  to  extend  to  the  county  courts  the  same 
precautionary  rules  which  already  existed  as  to  others.  The  subsequent 
acts  requiring  a  certificate  are  laws  for  the  benefit  of  the  revenue ;  and 
it  would  be  difficult  to  suppose  thaf*  acts  passed  with  this  view  could 
rel|kte  back  so  as  to  make  an  uncertificated  attorney  liable,  as  never 
having  been  admitted  under  stat.  2  G.  2,  c.  23,  in  which  certificates 
were  not  contemplated.  No  certificate  is  necessary  for  practising  in  the 
county  court  by  37  G.  3,  c.  90  ;(a)  and  yet  it  is  contended  that  that  act 
makes  a  part^  liable  under  stat.  12  G.  2,  c.  13,  if  he  practises  there 
without  a  certificate.  [Coleridge,  J.  The  argument  would,  indirectly, 
make  it  necessary  to  take  out  a  certificate  for  the  purpose  of  practising 
in  the  county  court.]  The  provisions  of  37^  G.  3,  c.  90,  s.  31,  do  that 
which  is  requisite  for  securing  the  revenue,  and  not  more.  On  payment 
of  the  arrears  and  penalty  the  party  is  re-admitted :  in  the  meantime 
his  name  is  not  expunged  from  the  roll,  and  the  act  does  not  require 
that  on  re-admission  he  should  be  re-sworn.  Ooren  v.  Sharpe,  1  B.  & 
Ad.  386,  (20  E.  G.  L.  B.,)  shows  the  operation  of  the  statute  in  these 
respects.  If  the  words  "  who  is  not  or  shall  not  then  be  legally  admit- 
ted" have  the  effect  contended  for,  the  case  In  the  Matter  of  JSbdgsan 
and  Ross  ought  to  have  been  differently  decided.  There  the  attorney's 
admission  had  become  '^  null  and  void"  under  stat.  37  G.  3,  c.  90,  s.  31 ; 
and  yet  he  was  held  not  liable  to  the  penalty  imposed  by  stat.  22  Qt.  2, 
c.  46,  8.  11,  upon  persons  who  practise  as  attorneys,  not  being  admitted ; 
the  Court  being  of  opinion  that  the  enactment  of  37  G.  3,  c.  90,  could 
not  be  imported  into  the  prior  statute. 

Lord  Dbnman,  C.  tF.  In  the  Matter  of  Modgson  and  Ross  was  a 
stronger  case  in  favour  of  the  penalty  than  this,  and  is  a  clear  authority 
for  our  saying  that,  within  the  meaning  and  object  of  the  statute  now 
before  us,  no  penalty  has  been  incurred  here. 

Williams,  J.(6)  I  agree  in  the  opinions  delivered  by  the  learned 
Judges  in  the  case  In  the  Matter  of  Hodgson  and  Ross  ;  and  the  pre- 
sent case  has  the  additional  argument  in  favour  of  the  defendant,  that 
no  certificate  is  required  for  practising  in  the  county  court.  It  would 
be  enormously  strong  to  say  that  the  certificate  was  null  and  void  because 
the  attorney  had  not  done  a  thing  which  the  statute  87  G.  8,  c.  90,  does 
not  require. 

GoLERiDaB,  J.  I  am  of  the  same  opinion,  for  the  reasons  which 
have  been  given.  Rule  absolute. 

(a)  Crou  T.  Kay$,  6  T.  R.  668. 

\h)  litUedale,  J.,  was  absent  on  aooonnt  of  indisposition. 
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Teqmj  euinot  be  Magned  upon  an  affidavit  swoni  in  die  IneoNcQt  Debton'  Cour>,  hj  aa 
inaolTent,  revpecting  the  itate  of  hi*  property  and  hb  ezpenditnie,  for  the  piurpoM  of  oUaining 
an  eitended  time  to  petitioo  under  sect  10  of  ataL  7  G.  4,  c.  57,  without  proving  that  the 
Court,  by  ita  practice,  reqoirea  such  an  affidavit 

Such  proof  is  not  given  by  an  officer  of  the  Court  producing  printed  rulea  purporting  to  be  xulea 
of  the  Court,  which  he  has  obtained  from  the  clerk  of  the  rules,  and  is  in  the  habit  of  de- 
livering out  as  rules  of  the  Court,  but  which  are  not  otherwise  shown  to  be  sanctioned  by  the 
Court ;  the  officer  profiessing  to  have  no  knowledge  of  the  practice  except  from  such  printed  nilea. 

INDICTMENT  for  pcrjury.  The  first  count  charged  that  the  de- 
fendant, being  a  prisoner  in  the  Fleet,  withia  the  space  of  fourteen 
days  after  the  commencement  of  his  actual  custody,  presented  his 

Eetition  to  the  Court  for  the  relief  of  insolvent  debtors,  praying  that 
e  might  be  permitted  to  file  his  petition  for  his  discharge,  upon  the 
ground  and  for  the  reasons  set  forth  in  his  affidavit  accompanying  the 
petition  so  presented.  The  indictment  then  set  forth  the  affidavit,  and 
alleged  that  it  was  sworn  before  a  commissioner,  and  assigned  perjury 
in  statements,  contained  in  the  affidavit,  respecting  the  defendant's 
property  and  his  expenditura     Plea,  Not  Guilty. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1835,  in  order  to  show  the  practice  of  the  Court  under 
which  the  affidavit  had  been  filed,  the  prosecutor  called  a  clerk  in  the 
office  of  the  provisional  assignee,  who  produced  a  printed  paper, 
headed  '<  The  Court  for  relief  of  Insolvent  Debtors,  on  the  18th  of 
February,  1833.  It  is  ordered,"  &c.;  then  followed  a  series  of  direc- 
tions, twenty*three  in  number,  and  then  the  words  *<  By  the  Court.'' 
The  seventh  and  eighth  orders  were  as  follows. 

'<  VII.  That  in  all  cases  there  shall  be  filed  with  the  petition  aa 
account  in  writing,  signed  by  the  prisoner  and  attested  by  his  attorney, 
(or  in  country  cases  by  the  keeper  of  the  jail,)  of  all  the  real  and  per* 
Bonal  estate  and  effects  of  such  prisoner  then  in  his  possession,  or 
under  his  control ;  in  order  that  the  same  may  be  duly  ascertained 
and  given  up  to  the  provisional  assignee  :  and  that  the  said  account 
shall  be  signed,  attested,  and  filed  in  duplicate :"  &c.  *<  VIII.  That 
every  application  to  the  Court  for  leave  to  file  petition  after  the  ex- 
piration of  the  fourteen  days  allowed  for  that  purpose  in  town  cases, 
and  after  the  expiration  of  twenty-one  days  from  the  commencement  of 
the  custody  in  country  cases,  shall  be  supported  by  the  affidavit  of  the 
prisoner ;  in  which  shall  be  stated  the  degree,  profession,  or  trade,  and 
the  last  place  of  abode  of  such  prisoner;  and  the  time  of  his  or  her  first 
arrest  in  the  action  wherein  he  or  she  is  then  detained,  and  the  time 
of  commitment  to  the  prison  where  he  or  she  is  then  confined ;  together 
with  a  statement  of  all  monies  paid  or  spent,  and  of  all  property  spent, 
sold,  made  over,  assigned,  disposed  of,  or  in  any  manner  parted  with 
by  him  or  her  since  such  first  arrest,  and  in  what  manner  and  to  whom; 
and  also  the  cause  of  not  having  sooner  presented  such  pevition :  and 
such  application  shall  be  made  by  petition,  with  the  said  affidavit  and 
the  jailer's  certificate  annexed ;  and  there  shall  also  be  atanexed  such 
account  in  writing  of  estate  and  effects,  as  is  in  all  cases  required  by 
the  seventh  rule  of  Court  to  be  filed  with  the  petition  ;  v/hich  account 
shall  be  verified  by  the  said  affidavit:  and  on  such  application  being 
granted,  the  duplicate  of  the  said  arcmmt  shall  be  dejivered  to  the 
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ofBcer  of  the  Court,  at  the  time  of  leaving  the  petition  in  town  cases, 
and  at  the  time  of  filing  the  petition  in  country  cases : — the  jailer^s 
certificate  will  be  transferred  to  the  petition." 

The  case  for  the  prosecution  was  that  the  affidavit  was  made  under 
Rule  VIII.  The  witness  stated  that  he  believed  the  practice  of  the 
Court  to  be  according  to  that  rule,  but  added  that  he  did  not  know  of 
the  practice  except  from  these  rules ;  that  he  knew  of  no  authentic 
original  of  the  rules ;  that  he  got  the  printed  copy  from  the  clerk  of 
the  rules  of  the  Insolvent  Court ;  that  a  copy  was  hung  up  in  an  office 
adjoining  to  the  Court ;  but  that  he  had  never  compared  the  rules  which 
he  produced  with  those  hung  up  as  above  stated.  That  he  himself 
was  in  the  habit  of  delivering  out  these  printed  papers,  which  he  pro- 
cured from  the  clerk  of  the  rules  of  the  Insolvent  Court.  No  further 
evidence  was  given  of  the  authenticity  of  the  rules,  of  the  circum- 
stances under  which  they  were  published,  or  in  any  way  connecting 
them  with  the  Court,  except  by  what  appeared  in  the  rules  themselves. 
There  was  no  evidence  that  any  authenticated  record  of  the  rules  of 
the  Court  existed  at  all,  except  as  above.  The  counsel  for  the  de- 
fendant objected  that  this  was  not  evidence  to  show  the  authority 
under  which  the  affidavit  was  made;  and  that,  in  default  of  such  au 
thority,  no  perjury  could  be  committed  in  such  affidavit.  The  Lord 
Chief  Justice  received  the  evidence,  and  left  it  to  the  jury  whether  the 
practice  was  to  require  such  an  affidavit.     Verdict,  Guilty. 

In  Michaelmas  term,  1835,  Humfrey ^ohtsiined  a  rule  nisi  for  a  new 
trial. 

Erie  and  Moody  now  showed  cause.     By  sect.  10,  of  stat.  7  G.  4,  c. 

57,  the  insolvent  is  to  petition  within  fourteen  days  after  the  commence- 
ment of  his  actual  custody,  '<or  afterwards,  if  the  said  Court  shall  in 
any  case  think  reasonable  to  permit  the  same."  The  Court  may  there- 
fore fmme  rules  for  regulating  the  exercise  of  its  discretion ;  and  these 
rules  become  part  of  the  actual  practice,  and  may  be  proved  orally  by 
any  one  who  knows  the  practice.  It  is  true  that  here  the  officer  re« 
ferred  to  the  printed  rules,  and  stated  that  he  knew  the  practice  from 
them  only;  but  it  is  enough  that  he  knew  the  fact,  that  the  printed  rules 
were  considered  to  represent  the  practice  of  the  Court.  The  printed 
rules  may  be  considered  as  a  book  of  recognised  authority,  like  Tidd^'s 
Practice.  No  authenticated  record  of  the  practice  is  shown  to  exist ; 
for  the  printed  copy  hung  up  in  the  office  adjoining  the  Court  cannot  be 
considered  such :  no  better  evidence,  therefore,  could  be  given.  The 
practice  of  a  Court  of  Quarter  Sessions  would  be  sufficiently  proved  by 
the  clerk  of  the  peace  producing  printed  rules,  and  stating  that  he  be- 
lieved the  practice  of  the  Court  to  be  in  accordance  with  them.  The 
unwritten  law  of  a  foreign  country  may  be  proved  by  a  person  pro- 
ducing a  book  on  that  law,  and  stating  that  he  believes  the  book  to 
state  the  law  correctly.  Lord  Kenyon  even  went  so  far  as  to  hold  that 
the  parol  evidence  required  to  be  confirmed  by  some  authentic  docu- 
ment ;  and  that  was  upheld  in  banc ;  Boehtlinck  v.  Schneider^  3  E$p. 

58.  [Coleridge,  J.,  referred  to  Lacon  v.  HigginSj  3  Stark.  N.  P.  C. 
178.]  In  Oaner  v.  Lady  Lantsboroughj  Peak.  N.  P.  C.  17,  the  Jewish 
law,  and  in  Beavrain  v.  Sir  fF.  Scotty  3  Campb.  388,  the  Ecclesias- 
tical law  was  allowed  to  be  proved  by  parol  evidence  only.  Either 
rule  is  satisfied  in  the  present  case.  [Lord  Denman,  C.  J.  In  Dicaa 
y.  Baron  Brougham  and  Vaux^  1  Moo.  &  R.  309,  a  former  Lord 
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Chancellor,  the  Earl  of  Eldon,  gave  parol  evidence  as  to  the  practice  of 
the  Court  of  Chancery.]  Further,  it  was  not  necessary  that  the  practice 
should  be  proved,  for  the  offence  will  be  perjury,  even  though  the 
practice  should  not  have  been  accurately  followed.  The  statement  in 
the  affidavit  is  material,  whether  it  be  in  strict  compliance  with  the  rules 
or  not.  [Lord  Denman,  C.  J.  If  the  Court  do  not  require  the  oath,  it 
IS  voluntary.]  The  defendant  is  at  least  in  the  situation  of  a  party  who, 
to  obtain  the  indulgence  of  the  Court,  (under  sect.  10,)  makes  a  state- 
ment of  facts  upon  which  he  calls  upon  the  Court  to  act.  The  Court, 
without  any  general  practice,  has  power  to  receive  and  act  upon  such 
a  statement  in  any  individual  case.  And  it  is  within  the  direct  inten- 
tion of  sect.  10  that  the  Court,  when  they  allow  a  party  to  petition  after 
the  fourteen  days,  should  examine  into  the  circumstances  of  his  pro- 
perty, in  order  to  see  that  the  delay  has  not  been  abused.  The  mate- 
riality, therefore,  of  allegations  respecting  the  property  and  its  disposal 
is  obvious.  Under  sect.  3,  the  Court  has  the  same  authority  as  to  affi- 
davits which  the  superior  courts  at  Westminster  have.  [Lord  Denman, 
C.  J.  Assuming  the  Court  to  have  the  power,  in  each  individual  case, 
to  determine  whether  the  oath  be  necessary  or  not,  can  perjury  be  pro- 
ved in  any  individual  case  without  showing,  that,  in  that  case,  the  Court 
required  the  oath?]  The  Court  does,  in  fact,  receive  the  affidavit. 
Then  it  lies  on  the  defendant  to  show  that  the  form  of  the  affidavit  va- 
ries from  that  required  by  the  Court.  In  Rex  v.  Haihy^  Ry.  &  M.  94, 
LiTTLEDALE,  J.,  held  that  perjury  might  be  assigned  on  an  affidavit 
which,  from  an  informality  in  the  jurat,  could  not  be  received  in  the 
Court  (of  Chancery)  in  which  it  was  sworn. 

Humfrey^  contra.  The  paper  hung  up  in  the  office  adjoining  the 
Court  must  be  considered  the  original  of  the  rules ;  for  that  is  in  the 
nature  of  a  publication  sanctioned  by  the  Court.  Therefore  the  evi- 
dence, not  having  shown  what  that  original  is,  does  not  show  what  the 
rules  are.  The  witness  disclaimed  the  possession  of  any  knowledge  of 
his  own,  except  from  the  paper  which  he  produced.  There  is,  there- 
fore, neither  parol  nor  documentary  evidence  of  the  practice.  [He  was 
then  stopped  by  the  Court.] 

Lord  Denman,  C.  J.  The  Court  are  not  shown  to  have  called  for 
the  oath  unless  their  practice  be  shown.  Mr.  Moody  argues  that  per- 
jury may  be  assigned  upon  any  oath  taken  for  the  purpose  of  inducing 
the  Court  to  exercise  the  power  which  they  have  under  sect.  10.  I 
think  that  is  drawing  the  line  too  finely  for  a  question  of  perjury.  The 
evidence  clearly  showed  that  the  affidavit  was  professedly  made  in  pur- 
suance of  the  practice.  Then  was  the  practice  proved?  Take  it  either 
way.  If  the  practice  was  to  be  shown  from  a  formal  rule  of  the  Court, 
then  some  original  rule  should  be  proved,  or  the  practice  should  at  least 
be  traced  to  something  sanctioned  by  the  Court ;  as  to  a  set  of  rules 
hung  up  in  Court.  Or  suppose  the  evidence  to  rest  on  the  knowledge 
of  the  witness;  this  witness  declared  that  he  knew  nothing,  except  from 
the  paper,  which  was  not  shown  to  be  connected  with  any  original.  It 
is,  therefore,  quite  clear,  independently  of  any  other  objection,  (a)  that 
the  foundation  of  the  offence  is  done  away  with. 

(a)  It  was  also  contended  for  the  defendant,  in  moving  for  the  rale,  that  the  Insolvent  Debtors' 
Court  had  no  power  to  make  the  rule ;  that  the  offence  was,  at  any  rate,  not  perjury ;  and  that 
the  particular  allegations  on  which  perjury  was  assigned  were  not  material.  Sects.  70  and  71 
of  the  Insolvent  Debtors'  Act,  7  G.  4,  c.  57,  and  Rtx  v.  MudU,  1  Moo.  &  R.  128,  were  r»- 
ferred  to. 
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Williams,  J.  (a)  Mr.  Moody^s  argument  assumes  the  whole  ques- 
tion. He  seems  to  contend  that,  because  the  affidavit  was  in  fact 
brought  before  the  Court,  it  is  to  be  assumed  that  this  was  done  in  the 
course  of  a  regular  judicial  proceeding.  Now  it  might  be  necessary 
for  the  Court  to  frame  rules  requiring  that  such  an  affidavit  should  be 
sworn ;  but  the  question  is,  whether  they  have  done  so  in  fact.  I  can- 
not see  that  this  was  proved.  The  witness  did  not  speak  from  his  own 
knowledge,  but  vouched  the  paper ;  and  the  paper  was  not  proved  to 
be  authorized  by  the  Court. 

Coleridge,  J.  The  insolvent  presents  a  petition,  and  makes  an  affi- 
davit in  support  of  it.  To  show  that  perjury  may  be  assigned  on  such 
an  affidavit,  it  must  be  proved  that  the  affidavit  was  necessary  for  the 
support  of  the  petition.  For  this  it  becomes  necessary  to  prove  the 
practice  of  the  Court.  *  The  practice  must  be  either  in  the  breast  of  the 
Court  merely,  or  written.  Was  any  unwritten  practice  proved?  The 
witness  merely  produced  a  printed  paper,  to  which  he  referred,  having 
no  knowledge  of  bis  own.  On  the  other  hand,  practice  stated  in  writing, 
like  every  thing  written,  must,  in  the  case  of  a  copy,  be  proved  by  com- 
parison with  the  original ;  and  that  was  not  done.  I  am  disposed  to 
think,  as  at  present  advised,  that,  where  it  does  not  appear  whether  the 
practice  be  written  or  not,  the  practice  may  be  proved  by  an  officer 
stating  what  it  is.  On  that,  however,  I  give  no  positive  opinion.  Here 
the  officer  could  not  so  state  from  his  own  knowledge. 

Rule  absolute. 


DOE  on  the  Demise  of  GRATREX  and  HOFFMAN  against  HOM- 

FRAY.— p.  206. 

Denaor,  being  seiaed  in  fee  of  land,  devised  it  <*  to  the  uses  hereinafter  declared;  that  is  to  say, 
to  the  use  and  intent  that  D.  shall  receive  and  take  the  rents,  &c.,  and  pay  the  same  to  J.  for 
the  term  of  his  natural  life ;  and,  after  J.'s  decease,  I  give  and  devise  the  same  premises  to  the 
heirs  of  the  body  of  J.;  and,  in  default  of  such  issue,  I 'give  and  devise  the  same  premises  to 
C.  and  the  heirs  of  her  body ;  and,  in  default  of  such  heirs,  I  give  and  devise  the  same"  to  K. 
in  fee. 

Held,  that  a  legal  estate  passed  to  D.,  the  trustee,  though  there  was  no  direct  devise  to  hin^  and 
though  there  were  no  trustees  to  preserve  contingent  remainden. 

Ejectment  for  messuages  and  land  in  Brecknockshire.  On  the  trial 
before  Patteson,  J.,  at  the  Brecknockshire  Summer  assizes,  1S35>  the 
following  facts  appeared. 

John  Jonesy  being  seised  in  fee  of  the  premises  in  question,  made  his 
will,  dated  13th  July,  1825,  which  contained  the  following  clause :- — ^^1 
give  and  devise  all  those  my  freehold  messuages,  farms,  and  lands,  with 
their  respective  appurtenances,  called,"  &c.,  (not  the  premises  in  ques- 
tion,) ^'  unto  my  said  son,  James  Jones,  to  hold  unto  my  said  son,  James 
Jones,  his  heirs  and  assigns,  forever.  Also  all  other  my  freehold  estates, 
situated,'^  &c.,  (including  the  premises  in  question,)  <<with  their  re- 
active appurtenances  thereunto  belonging,  and  every  part  thereof,  to 
the  uses  hereinafter  declared  and  expressed  concerning  the  same;  that 
18  to  3ay,  to  the  use  and  intent  that  the  Rev.  Richard  Davies,  Arcb- 
deacon  of  Brecon,  and  Walter  Lewis,  of  Trevecca,  in  the  said  eounty 
(a)  Littledale,  J.,  was  absent  on  account  of  indisposition^ 
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of  Brecon,  minister  of  the  gospel,  their  executors  and  administrators,  or 
the  executors  or  administrators  of  the  survivors  of  them,  shall  and  may 
receive  and  take  the  rents,  issu^,  and  profits  of  the  above  mentioned 
estates,  and  pay  the  same  to  my  said  son,  James  Jones,  for  and  during 
the  term  of  his  natural  life ;  and,  from  and  immediately  after  the  decease 
of  my  said  son,  James  Jones,  then  I  give  and  devise  the  same  premises, 
and  every  part  thereof,  to  the  heirs  of  the  body  of  my  said  son,  James 
Jones,  lawfully  to  be  begotten ;  and,  in  default  of  such  issue,  then  I  give 
and  devise  the  same  premises,  and  every  part  thereof,  to  my  daughter, 
Catharine  Jones,  and  the  heirs  of  her  body  lawfully  begotten ;  and,  in 
default  of  such  heirs,  then  I  give  and  devise  the  same"  to  another  son, 
John  Jones,  in  fee. 

The  devisor  died  in  1826 ;  and  afterwards,  in  the  same  year.  Arch- 
deacon Davies,  the  trustee,  executed  a  deed  of  renunciation.  A  suit 
in  Chancery  was  afterwards  instituted  to  change  trustees;  and  the 
estates  devised  to  the  trustees  were  duly  conveyed,  in  1833,  to  the 
lessors  of  the  plaintiff,  by  Walter  Lewis.  The  learned  judge,  being 
of  opinion  that  the  will  gave  a  legal  estate  to  the  trustees,  directed  a 
venlict  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  for  a 
nonsuit  In  Michaelmas  term,  1835,  Evans  obtained  a  rule  accord- 
ingly* 

Chilton  and  /J.  V.  Williams^  now  showed  cause,  (a)  It  is  clear  that 
acme  lei^al  estate  is  given  to  the  trustees;  and  that  is  sufficient  to  entitle 
the  plaintiff  to  a  verdict.  The  rule  is  that,  where  land  is  given  to  a  trus- 
tee, in  trust  to  permit  the  cestui  que  trust  to  take  the  rents,  that  is  a  legal 
tist>  executed  in  the  cestui  que  trust;  but  that,  if  the  land  be  given  to  the 
trustee,  in  trust  to  receive  the  rents  and  pay  them  over  to  the  cestui  que 
trust,  the  trustee  lias  the  legal  estate,  because  otherwise  he  cannot  per- 
form the  trust.  This  distinction  appears  from  Doe  dem.  Leicester  v. 
-"(W^S  9  Taunt.  109.     There  the  will  directed  the  trustee  to  pay  /o,  or 

f}frmit  the  cestui  que  trust  to  take,  the  rents ;  and  it  was  held  that  the 
et^nl  estate  passed  to  the  cestui  que  trust,  because  the  word  permit  csune 
alter  the  word  pay,  and  must  therefore,  in  a  will,  prevail.  If  the  order 
had  been  inverted,  the  trustee,  as  appears  by  the  judgment,  would  have 
had  t))e  legal  estate.  The  rule  was  taken  for  granted  in  Garth  v.  Bald- 
wifU  ^  Ves.  sen.  646.  The  same  principle  was  admitted  in  Robinson  v. 
Greyy  0  East,  1,  where  Jones  v.  Lord  Say  and  Seal,  8  Vin.  Abr.  262, 
Devise,  (C.  b,)  pi.  19,  was  cited.  The  cases  are  collected  in  note  (17) 
to  Jeffreson  v.  Morton,  2  Wms.  Saund.  11,  b.  If  the  intention  be  col- 
lected from  other  parts  of  the  devise;  this  construction  is  strengthened ; 
for,  in  the  commencement,  a  different  property  is  given  to  the  first  cestui 
quo  trust. 

KvanSyCOiiXxK.  The  distinction  is  as  suggested  on  the  other  side; 
but  it  does  not  apply  to  the  present  case,  because  here  is  no  de- 
vise to  ttie  trustees  at  all.  And,  further,  there  is  no  estate  in  the 
trustees  to  preserve  contingent  remainders.  Immediately  on  the 
death  of  James  Jones,  the  estate  goes  over  to  the  heirs  of  his  body; 
ao  that  no  purpose  of  the  will  is  effected  by  giving  to  the  trustees 
a  legal  estate.  The  defendant  does  not  deny  that  the  trustees  must 
take  such  an  estate  as  will  enable  them  to  effect  the  purposes  of  the 
will. 

Cur,  adv.  vult. 

(a)  Btfian  Loid  Denman,  C.  J.,  and  WiUmids,  J.;  LitUedaleand  Coleridge,  Js.,  weraabeeoton 
iint  of  indiapoaitioik. 
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Lord  Denman,  C.  J.,  on  a  subsequent  day  of  this  term,  (January  23d,) 
delivered  the  judgment  of  the  Court 

It  is  enough  to  say  that,  on  the  argument  of  this  case  before  my  bro- 
ther WiLjLiAMs  and  myself,  we  thought  that  it  fell  within  the  numerous 
class  where  it  has  been  held  that  a  devise  to  trustees  to  pay  over  the  rents 
vests  the  estate  in  such  trustees. 

That  the  devise  is  not  directly  to  the  trustees,  but  <<  to  the  use  and  in- 
tent that  they  may  receive,'*  &c.,  appears  to  us  to  make  no  diSeremie ; 
nor  the  absence  of  a  devise  to  trustees  to  preserve  contingent  remain- 
ders. 

It  was  observed  that  the  will  required  nothing  to  be  done  by  the  trus- 
tees ;  and  it  is  true  that  nothing  is  to  be  done  beyond  paying :  but  this  has 
been  held  sufficient,  and  must  be  taken  to  be  the  present  law;  Boe  dcm. 
Leicester  v.  Biggs,  2  Taunt.  109.  My  brother  Patteson  was  of  this 
opinion  on  the  trial,  and,  on  consideration,  retains  it.  The  rule  for  a 
nonsuit  must,  therefore,  be  discharged. 

Rute  discharged. 


DOE  on  the  Demise  of.  REED  against  ALICE  HARRIS.— p.  209. 

Under  the  Sutute  of  Frauds,  29  Car.  2,  c.  3,  a.  6,  (see  stat  1 1  W.  4,  and  I  Vict  c  26,  sects.  2. 20,)  a 
will  af  freehold  is  not  legally  revoked,  if  the  testator,  intending  to  destroy  it,  throws  it  on  the  fire, 
and  another  person  snatches  it  oS,  a  comer  of  the  envelope  onlyheing  burnt ;  and  such  person 
afterwards,  being  urg^d  by  the  testator  to  give  up  the  will,  promises  to  bum  it,  and  pretends  to- 
have  done  so. 

The  caneellation  of  a  will,  under  s.  6  of  the  Statute  of  Frauds,  may  be  proved  in  any  manner  con- 
■stent  with  the  general  law  of  evidence,  the  statute  not  introducing  any  new  mle  of  proof. 
The  defacing  of  it,  therefore,  may  be  shown  by  proving  the  declaration  of  any  person  whose 
assertion  would  be  evidence  against  the  party  setting  up  the  will ;  and  it  is  not  necessary  that 
the  will,  if  produced,  should  bear  visible  marks  of  having  been  defaced. 

Ejectment  for  messuages  and  other  premises.  On  the  trial  before 
Patteson,  J.9  at  the  Glamorganshire  summer  assizes,  1835,  it  appeared 
that  the  lessor  of  the  plaintiff  claimed  as  son  and  heir  at  law,  the  defend- 
ant as  devisee,  of  John  Reed.  The  will  was  duly  executed  in  August, 
1832.  The  testator  died  December  31st,  1834.  He  was  an  old  and  in- 
firm man :  the  defendant  was  his  niece,  and  lived  with  him  as  his  house- 
keeper. She  exercised  great  influence  over  him ;  but  it  appeared  that 
they  had  violent  quarrels,  and  that  he  sometimes  spoke  of  her  to  other 
persons  in  very  abusive  terms,  and  said  that  he  feared  danger  to  his  life 
from  her.  A  witness  named  Esther  Treharne,  who  had  been  the  tes- 
tator's servant,  stated  that,  about  a  month  before  he  died,  she  was  shak- 
ing up  the  cushion  of  his  easy^chair,  and  observed,  under  the  cushion,  a 
folded  paper.  It  was  brown  or  cartridge  paper,  and  the  corner  of  it  was 
burnt.  Shortly  after,  on  the  same  day,  Alice  Harris  went  out :  and, 
while  she  was  away,  the  testator  inquired  for  the  paper;  the  witness 
told  him  where  she  had  seen  it,  upon  which  he  exclaimed  that  Alice 
had  gone  away  with  the  will :  and,  on  his  then  removing  the  cushion, 
the  will  appeared  no  longer.  He  then  told  the  witness  that  he  had  sent 
Alice  Harris  to  fetch  the  will  to  him,  that  he  had  looked  into  it,  and  that 
when  he  had  seen  it,  he  had  thrown  it  on  the  fire,  and  that  Alice  had 
^'acramped"  it  off  the  fire.     This  appeared  to  have  taken  place  the 
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evening  before.  After  the  above  conversation,  Alice  Harris  returned ; 
and,  when  she  and  the  testator  retired  at  night,  (both  sleeping  in  the 
same  room,)  the  witness  heard  a  quarrel,  and  blows;  and,  upon  her 
going  into  the  room,  the  testator  said  that  Alice  Harris  would  not  give 
him  his  will.  Alice  went  down  stairs  with  the  witness,  and  the  latter 
urged  her  to  give  up  the  will ;  but  she  said  she  would  not ;  that  she  had 
given  it  him  last  night,  and  he  threw  it  on  the  fire ;  and  that  she  would 
rather  have  the  pleasure  of  burning  it  herself,  and  would  do  so  the  next 
morning.  After  this  conversation  she  returned  to  the  testator,  on  the 
witness's  persuasion,  begged  his  pardon,  and  promised  to  burn  the  will 
the  following  morning.  The  next  morning,  the  witness,  going  into  the 
kitchen  where  Alice  and  the  testator  were,  heard  Alice  say, "  There, 
every  thing  is  finished ;"  and  the  testator  then  told  the  witness  that  Alice 
had  thrown  the  will  upon  the  fire.  The  witness  doubting  it,  he  said, 
"  She  threw  something  with  writing  upon  it  on  the  fire;  but  I  did  not  have 
it  in  my  hand  to  look  at  it."  The  witness  answered,  "I  do  not  think 
she  has  thrown  it;*'  and  the  testator  said,  <'I  do  not  care;  I  will  go  to 
Lantwrit,  if  I  am  alive  and  well,  and  make  another  will ;"  adding  that 
Alice  Harris  should  not  have  his  property,  and  that  he  had  a  son  nearer 
to  him  than  her.  He  also  said  (as  he  did  on  many  other  occasions)  that 
the  will  was  one  made  by  Alice  and  Mr.  R.  (the  attorney  who  prepared 
it,)  and  that  R.  was  a  thief,  and  wanted,  withJVlice,  to  get  every  thing 
he  had.  Alice  Harris,  in  an  atfidavit  exhibited  in  the  Prerogative  Court, 
stated  that,  on  January  1st,  1835,  she  found  the  will  in  a  trunk  used  by 
the  testator  for  holding  his  deeds  and  papers,  and  kept  in  his  dressing- 
room.  The  will  produced  on  the  trial  had  no  mark  of  fire.  It  did  not 
appear  that  any  envelope  had  been  found  upon  it.  The  plaintiff's  coun- 
sel contended,  first,  that  the  testator  had  been  prevailed  upon  to  execute 
the  will  by  importunities  of  such  a  nature  as  to  deprive  him  of  his  free 
agency ;  and,  secondly,  that,  assuming  the  will  to  have  been  properly 
executed,  the  evidence  showed  a  cancellation  within  the  Statute  of 
Frauds,  29  Car.  2.  c.  3,  s.  6.  The  learned  judge  stated  to  the  jury,  on 
the  latter  point,  that,  if  they  believed  the  evidence  of  Esther  Treharne, 
and  were  satisfied  that  the  testator  threw  the  will  on  the  fire  intending 
to  burn  it,  that  Alice  Harris  took  it  off  against  his  will,  thai  he  after- 
wards insisted  on  its  being  thrown  on  the  fire  again,  with  intent  that  it 
should  be  burned,  and  that  she  then  promised  to  burn  it,  there  was  a  suf- 
ficient cancellation  within  the  statute.  The  jury  found  for  the  plaintiff, 
not  stating  the  grounds  of  their  verdict.  In  the  ensuing  term  a  rule  nisi 
was  obtained  for  a  new  trial,  on  account  of  misdirection  on  the  two 
points  above  stated.  It  was  also  objected  that  the  evidence  of  cancella- 
tion was  not  of  a  proper  kind ;  the  fact  being  proved  only  by  declara- 
tions, and  not  by  the  testimony  of  eyewitnesses,  or  by  marks  of  cancel- 
lation on  the  will  itself;  and  fVillis  v.  Netoham^  3  Y.  &  J.  518,  was  re- 
ferred to  as  an  analogous  case. 

Chilton  and  James  now  showed  cause.  [The  Court  desired  them  to 
direct  their  attention  to  the  point  of  cancellation,  since  it  could  not  be 
assumed  that  the  jury  had  left  that  part  of  the  case  out  of  consideration 
ingiving  their  verdict;  and,  if  the  verdict  was  not  sustainable  upon  that, 
there  must  be  a  new  trial.]  The  revocation  of  this  will  was  complete. 
The  facts  proved  are  as  conclusive  as  those  in  Bibb  dem.  Mole  v. 
Thomas^  2  W.  Bl.  1043,  where  the  will  was  held  to  be  effectually  can- 
celled.    No  reference  appears  to  have  been  made  there  to  the  mbde  of 
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proof;  nor  does  the  statute,  among  the  alterations  which  it  introduces, 
make  any  in  this  respect.  It  is  true  that,  in  fVillis  v.  Netohaniy  3  Y.  & 
J.  518,  the  Court  of  Exchequer  held  that  a  verbal  acknowledgment  ol 
having  paid  interest  was  not  an  answer  to  the  statute  of  limitations 
within  Lord  Tenterdbn's  act,  9  G.  4,  c.  14.  But  the  judgment  in  that 
case  proceeded  on  a  comparative  view  of  the  enacting  clause  and  the 
proviso  under  discussion  in  the  particular  statute:  and  the  fact  proved 
was  no  more  than  an  acknowledgment  of  an  acknowledgment,  payment 
of  interest  amounting  itself  to  no  more  than  an  acknowledgment.  And  in 
Hay  don  v.  fVilliams,  7  Bing.  163,  (20  E.  C.  L.  R.  86,)  it  was  held  that, 
where  a  written  promise,  sufficient  to  bar  the  statute,  had  been  given  and 
lost,  oral  evidence  of  the  contents  might  be  given,  as  in  the  case  of  other 
written  instruments.  An  oral  report  of  something  said,  might,  in  a  case 
like  the  present,  be  within  the  mischief  provided  against  by  the  statute; 
but  not  so  the  statement  of  an  act  done.  The  declaration  of  the  defend- 
ant herself  as  to  what  she  witnessed  was,  at  all  events,  evidence.  Nor 
can  it  be  a  necessary  ingredient  in  the  proof  that  the  will  should  exhibit 
marks  of  cancellation  to  the  eye.  If  it  had*been  obliterated  with  ink, 
and  the  ink  removed  by  a  chemical  process,  or  if  it  had  been  torn  to 
pieces  and  joined  together  again,  so  that  the  tearing  was  imperceptible, 
there  would  still  be  a  sufficient  cancellation.  [Williams,  J.  No  doubt 
there  would.  Patteson,  J.  In  such  a  case  the  act  would  have  been 
perfect  at  one  time.  Lord  Denman,  C.  J.  I  think  it  is  not  doubtful  that 
the  evidence  of  cancellation  may  be  of  any  description  ;  but  what  we 
wish  to  see  here  is  that  the  evidence  makes  out  the  fact  of  cancellation.] 
In  Bibb  dem.  Mole  v.  Thomas,  2  W.  Bl.  1043,  the  language  of  the 
Court  is,  "Revocation  is  an  act  of  the  mind,  which  must  be  demon- 
strated by  some  outward  and  visible  sign  or  symbol  of  revocation.  The 
statute  has  specified  four  of  these;  and  if  these  or  any  of  them  are  per- 
formed in  the  slightest  manner,  this,  joined  with  the  declared  intent,  will 
be  a  good  revocation.  It  is  not  necessary  that  the  will,  or  instrument  it- 
self, be  totally  destroyed  or  consumed,  burned,  or  torn  to  pieces." 
"Throwing  it  on  the  fire,  with  an  intent  to  burn,  though  it  is  only  very 
slightly  singed  and  falls  off,  is  sufficient  within  the  statute."  It  is  enough, 
therefore,  in  this  case,  that  the  packet  containing  the  will  was  thrown  on 
the  fire  with  intent  to  revoke,  and  the  envelope  partly  burned  or  singed. 
The  outward  sign  of  an  intended  revocation  is  all  that  the  statute  re- 
quires. It  cannot  be  necessary  that  the  written  part  of  the  will  should 
have  received  the  marks  of  fire ;  nor  is  it  of  any  importance  whether 
those  marks  were  made  on  the  envelope  or  on  the  outside  sheet,  or 
whether  they  were  of  greater  or  less  extent.  If  it  be  so,  where  is  the 
line  to  be  drawn  ?  [Coleridge,  J.  You  contend  that  singeing  the  en- 
velope with  intent  to  revoke  is  "  burning"  the  will  within  the  words  of 
the  statute.]  In  Doe  dem.  Perkes  v.  PerkeSj  3  B.  &  Aid.  489,  (5  E.  C. 
L.  R.  353,)  where  the  doctrine  of  Bibb  dem.  Mole  v.  Thomas,  2  W.  Bl. 
1043,  was  recognised,  the  Court  considered  the  question  to  be,  whether 
the  testator  had  accomplished  his  intention  of  cancelling  as  far  as  lay  in 
him,  or  had  been  stopped,  and  desisted  from  his  purpose.  Applying  that 
test  here,  the  testator  had  done  all  in  his  power  to  burn  the  will,  and 
never  changed  his  purpose ;  the  entire  burning  was  prevented  merely 
by  the  fraud  of  another  person.  [Patteson,  J.  Is  not  it  the  same,  in 
effect,  as  if  he  had  been  struggling  to  throw  the  will  into  the  fire,  but 
some  due  had  held  him  back  ?J 
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Chancellor,  the  Earl  of  Eldon,  gave  parol  evidence  as  to  the  practice  of 
the  Court  of  Chancery.]  Further,  it  was  not  necessary  that  the  practice 
should  be  proved ,  for  the  offence  will  be  perjury,  even  though  the 
practice  should  not  have  been  accurately  followed.  The  statement  in 
the  affidavit  is  material,  whether  it  be  in  strict  compliance  with  the  rules 
or  not.  [Lord  Denman,  C.  J.  If  the  Court  do  not  require  the  oath,  it 
is  voluntary.]  The  defendant  is  at  least  in  the  situation  of  a  party  who, 
to  obtain  the  indulgence  of  the  Court,  (under  sect.  10,)  makes  a  state- 
ment of  facts  upon  which  he  calls  upon  the  Court  to  act.  The  Court, 
without  any  general  practice,  has  power  to  receive  and  act  upon  such 
a  statement  in  any  individual  case.  And  it  is  within  the  direct  inten- 
tion of  sect.  10  that  the  Court,  when  they  allow  a  party  to  petition  after 
the  fourteen  days,  should  examine  into  the  circumstances  of  his  pro- 
perty, in  order  to  see  that  the  delay  has  not  been  abused.  The  mate- 
riality, therefore,  of  allegations  respecting  the  property  and  its  disposal 
is  obvious.  Under  sect.  3,  the  Court  has  the  same  authority  as  to  affi- 
davits which  the  superior  courts  at  Westminster  have.  [Lord  Denman, 
C.  J.  Assuming  the  Court  to  have  the  power,  in  each  individual  case, 
to  determine  whether  the  oath  be  necessary  or  not,  can  perjury  be  pro- 
ved in  any  individual  case  without  showing,  that,  in  that  case,  the  Court 
required  the  oath?]  The  Court  does,  in  fact,  receive  the  affidavit. 
Then  it  lies  on  the  defendant  to  show  that  the  form  of  the  affidavit  va- 
ries from  that  required  by  the  Court.  In  Rtx  v.  Hailey^  Ry.  &  M.  94, 
LiTTLEDALE,  J.,  held  that  perjury  might  be  assigned  on  an  affidavit 
which,  from  an  informality  in  the  jurat,  could  not  be  received  in  the 
Court  (of  Chancery)  in  which  it  was  sworn. 

Humfrey^  contra.  The  paper  hung  up  in  the  office  adjoining  the 
Court  must  be  considered  the  original  of  the  rules ;  for  that  is  in  the 
nature  of  a  publication  sanctioned  by  the  Court.  Therefore  the  evi- 
dence, not  having  shown  what  that  original  is,  does  not  show  what  the 
rules  are.  The  witness  disclaimed  the  possession  of  any  knowledge  of 
his  own,  except  from  the  paper  which  he  produced.  There  is,  there- 
fore, neither  parol  nor  documentary  evidence  of  the  practice.  [He  was 
then  stopped  by  the  Court.] 

Lord  Denman,  C.  J.  The  Court  are  not  shown  to  have  called  for 
the  oath  unless  their  practice  be  shown.  Mr.  Moody  argues  that  per- 
jury may  be  assigned  upon  any  oath  taken  for  the  purpose  of  inducing 
the  Court  to  exercise  the  power  which  they  have  under  sect.  10.  I 
think  that  is  drawing  the  line  too  finely  for  a  question  of  perjury.  The 
evidence  clearly  showed  that  the  affidavit  was  professedly  made  in  pur- 
suance of  the  practice.  Then  wa3  the  practice  proved?  Take  it  either 
way.  If  the  practice  was  to  be  shown  from  a  formal  rule  of  the  Court, 
then  some  original  rule  should  be  proved,  or  the  practice  should  at  least 
be  traced  to  something  sanctioned  by  the  Court ;  as  to  a  set  of  rules 
hung  up  in  Court.  .  Or  suppose  the  evidence  to  rest  on  the  knowledge 
of  the  witness;  this  witness  declared  that  he  knew  nothing,  except  from 
the  paper,  which  was  not  shown  to  be  connected  with  any  original.  It 
is,  therefore,  quite  clear,  independently  of  any  other  objection,  (a)  that 
the  foundation  of  the  offence  is  done  away  with. 

(a)  It  was  also  contended  for  the  defendant,  in  moving  for  the  rule,  that  the  Insolvent  Debtors' 
Court  had  no  power  to  make  the  rule ;  that  the  offence  was,  at  any  rate,  not  perjury ;  and  that 
the  particular  allegations  on  which  perjury  was  assigned  were  not  material.  Sects.  70  and  71 
of  the  Insolvent  Debtors*  Act,  7  G.  4,  c.  67,  and  Rtx  ▼.  UudU,  1  Moo.  9k,  R.  128,  were  re- 
lerred  to. 
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Williams,  J.  We  must  give  effect  to  a  statute  as  providing  for 
cases  of  ordinary  occurrence,  and  not  for  any  that  may  be  put.  It 
is  argued  that  if  a  testator  throws  his  will  on  the  fire  with  tlie  in- 
tention of  destroying  it,  and  some  one,  without  his  knowledge,  take9 
it  away,  that  is  a  fraud  which  ought  not  to  defeat  his  act.  But  so  it 
might  be  said  that,  if  the  testator  sent  a  person  to  throw  it  on  the 
fire,  and  he  did  not,  the  revocation  was  still  good.  Where  wouid  such 
constructions  end  ?  The  effect  of  them  would  be  to  defeat  the  object  of 
the  statute,  which  was  to  prevent  the  proof  of  a  cancellation  from  de- 
pending on  parol  evidence.  The  will  must  be  torn  or  burned  ;  and  the 
question  will  always  be  whether  that  was  done  with  intention  to  can- 
cel :  how  much  should  be  burned,  or  whether  the  will  should  be  torn 
into  more  or  fewer  pieces,  it  is  not  necessary  to  lay  down. 

Coleridge,  J.  .The  kind  of  construction  which  has  been  insisted 
upon  would  lead  to  a  repeal  of  the  statute  on  this  subject,  step  by  step. 

The  statute,  for  wise  purposes,  do6s  not  leave  the  fact  of  cancellation 
to  depend  on  mere  intent,  but  requires  definite  acts.  In  the  making  of 
a  will,  if  the  proper  signatures  were  not  affixed,  no  explanation  of  the 
want  of  signatures  could  be  received ;  and  so,  when  a  will  has  been 
made,  to  revoke  it,  there  must  be  some  act  coupled  with  the  intention 
of  revoking,  to  bring  the  case  within  the  sixth  section.  T|ie  question 
is  put,  whether  the  will  must  be  destroyed  wholly,  or  to  what  extent  ? 
It  is  hardly  necessary  to  say:  but  there  must  be  such  an  injury  with 
intent  to  revoke  as  destroys  the  entirety  of  the  will ;  because  it  may 
then  be  said  that  the  instrument  no  longer  exists  as  it  was.  Here  the 
fire  never  touched  the  will.  It  can  only  be  said  that  the  testator's  in- 
tention to  cancel  was  defeated  by  the  fraud  of  another  party.  But,  to 
instance  another  case  under  the  same  clause  of  the  statute,  suppose  the 
testator  had  written  his  revocation,  and  that,  by  the  act  of  some  other 
party,  he  had  been  prevented  from  signing,  or  the  witnesses  had  been 
prevented  from  attesting  it ;  could  it  be  said  that  the  testator  had  done 
all  that  lay  in  him,  and  therefore  the  act  of  revocation  was  complete  ? 
We  must  proceed  on  such  a  view  of  the  statute  as  accords  with  common 
sense. 

Rule  absolute,  (a) 

(a)  In  a  sabteqaent  cage  between  the  same  parties,  upon  nearly  the  same  evidence,  it  wbm 
decided  (Hil.  T.  1838)  that  the  will  was  revoked  as  to  copyhold  lands. 
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A  lease,  for  a  term  of  years,  if  C.  R.  should  so  long  live,  contained  a  covenant  that  the  lessee 
should,  within  three  months  after  notice  from  the  lessor,  produce  C.  R.,  or  otherwise  make  it 
appear  to  the  lessor  within  the  time  aforesaid,  or  within  a  reasonable  time,  if  C  R.  should  be 
in  foreign  parts,  by  a  good  and  sufficient  certificate,  that  he  was  living.  Proviso  for  re-entry 
on  default. 

C.  R.  went  to  Brazil.  The  lessee,  being  called  upon  under  the  covenant,  produced  an  affidavit, 
sworn  in  October,  1834,  stating  that  the  deponent  had  seen  C.  R.  in  Brazil,  in  1831,  and  had 
often  heard  of  him  from  that  time  till  January,  1834,  as  residing  at  a  place  in  Brazil,  thirty 
miles  from  that  in  which  the  deponent  lived  during  the  same  period ;  and  that  the  deponent 
was  convinced  that  G.  R.  was  alive  and  well  in  January,  1834,  when  deponent  lefl  Brazil. 

Held,  that  the  facts  subsequent  to  1831  could  not  be  properly  certified  by  hearsay  evidence ;  and 
that  the  sUtement  of  occurrences  in  1831,  from  which  C.  R.  might  be  presumed  alive  in  1834, 
was  not  equivalent  to  such  a  certificate  as  the  covenant  required  that  C  R.  was  then  alive  * 
And,  therefor^,  that  the  affidavit  was  not  a  sufficient  certificate,  and  a  forfeiture  was  incurred. 
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Trespass  quare  clausum  fregit.     Pleas,  Not  Guilty,  and  a  justifica- 
tion alleging  title  in  the  defendant.    Replication  to  the  latter  plea,  stating 
a  demise  to  plaintiff,  before  defendant  had  any  thing  in  the  premises, 
fey  one  James  Randle,  who  was  alleged  to  hold  under  an  indenture  of 
demise  from  Thomas  Vyvyan,  for  ninety-nine  years,  if  one  Charles 
Randle  (averred  to  be  still  living)  should  so  long  live.     Rejoinder,  that, 
by  the  last  mentioned  indenture  of  demise,  James  Randle  covenanted 
to  Vyvyan,  his  heirs  and  assigns,  that  he,  J.  R.,  "  should  and  would, 
within  three  months  next  after  notice  to  him  or  them  given,"  &c.,  "  pro- 
duce and  show  forth  unto  the  said  Thomas  Vyvyan,  his  heirs  and  as- 
signs, the  life  in  the  said  last  mentioned  indenture  above  named,  that  is 
to  say,  the  said  Charles  Randle,  or  otherwise  make  it  appear  to  him,  the 
said  Thomas  Vyvyan,  or  his  heirs  or  assigns,  within  the  time  aforesaid, 
or  within  a  reasonable  time,  if  the  said  C.  R.  should  happen  to  be  in 
foreign  parts,  by  a  good  and  sufficient  certificate,  that  he,  the  said  C.  R., 
was  living."     Provided,  and  the  said  indenture  was  upon  the  condition, 
that,  if  J.  R.,  his  executors,  &c.,  should  not  keep  all  the  covenants,  &c., 
it  should  be  lawful  for  Vyvyan,  his  heirs  and  assigns,  to  re-enter.     The 
•rejoinder  then  averred  that  the  defendant,  having  become  seised  of  Vy- 
vyan's  reversion,  gave  notice  to  James  Randle's  executors,  he  being 
dead,  to  "  produce  and  show  forth"  to  defendant,  or  his  attorneys,  by  a 
good  and  sufficient  certificate,  within  three  months,  that  Charles  Randle 
was  alive;  adding  that,  in  default  of  such  certificate,  defendant  would 
re-enter.     And  the  rejoinder  stated  that  the  said  executors  did  not,  nor 
did  either  of  them,  or  any  other  person  or  persons,  "within  three  months 
next  after  the  said  notice  so  given  as  aforesaid,  produce  and  show  forth 
to  the  defendant,  or  his  said  attorneys,  the  said  Charles  Randle,  or  other- 
wise make  it  appear  to  them,  or  any  or  either  of  them,  within  the  time 
aforesaid,  or  within  a  reasonable  time  after  the  giving  of  the  said  notice, 
by  a  good  and  sufficient  certificate,  that  the  said  Charles  Randle  was 
living,  but  wholly  neglected  so  to  do ;"  whereupon  defendant,  after  the 
three  months,  and  after  a  reasonable  time  had  elapsed  for  the  production 
of  the  certificate,  to  wit,  on,  &c.,  entered  into  and  took  possession  of  the 
said  closes,  in  which,  &c.     Surrejoinder,  "That,  before  and  at  the  time 
of  giving  the  said  notice  in  the  said  rejoinder  mentioned,  the  said 
Charles  Randle  was  in  parts  beyond  the  seas,  to  wit,  at  the  Brazils  in 
South  America,  of  all  which  the  defendant  then  had  notice;  and," 
"that  within  a  reasonable  time  in  that  behalf  from  the  giving  of  the 
notice  mentioned  in  the  said  rejoinder,  to  wit,  on  the  4th  day  of  October, 
1834,  it  was,  to  wit,  by  the  said  executors,  duly  made  appear  to  the  de- 
fendant, to  wit,  by  means  of  a  certain  affidavit  duly  made  and  sworn 
by  one  William  Collings,  who  had  then  recently  returned  to  England 
from  the  said  Brazils,  and  who  was  acquainted  with  the  said  Charles 
Randle,  there,  the  said  affidavit  being  a  good  and  sufficient  certificate 
in  that  behalf,  that  the  said  Charles  Randle  was  living."     Verification. 
Rebutter,  that  it  was  not  within  such  reasonable  time,  &c.,  or  at  any 
other  time,  by  the  said  executors  duly  made  to  appear  to  the  defendant 
that  the  said  Charles  Randle  was  living,  in  manner  and  form,  &c.    Con- 
clusion to  the  count^y.     Joinder. 

On  the  trial  before  Coleridge,  J.,  at  the  summer  assizes  for  Corn- 
wall, 1835,  the  covenant  for  producing  the  life  (a)  or  a  certificate,  and 

(d)  The  words  of  this  covenant  were : — "  And  also  shall  and  will,  within  three  months  next 
after  notice  to  him  or  them  given,  or  left  on  the  said  premises,  or  at  his  or  their  place  of  abode 
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the  proviso  for  re-entry,  appeared  to  be  as  above  stated.  It  was  proved 
that  the  defendant,  in  December,  1833,  gave  a  notice  to  the  executors, 
requiring  them,  within  three  months  from  the  date  thereof,  to  produce 
and  show  forth  to  him,  or  to  his  heirs  and  assigns,  pursuant  to  the  cove- 
nant, &C.,  the  said  Charles  Randle,  or  otherwise  make  it  appear  to  de- 
fendant or  his  heirs,  &c.,  within  the  said  period  of  three  months,  by  a 
good  and  sufficient  certificate,  that  he  was  living ;  and  the  notice  stated 
that,  in  case  of  neglect  or  refusal,  defendant  would. enter  and  take  pos- 
session. The  plaintiff,  in 'March,  1834,  gave  notice  to  the  defendant 
that  Charles  Randle  was  living,  and  was,  and  had  been  for  upwards  of 
three  months,  in  foreign  parts.  In  the  latter  end  of  the  year,  the  plain- 
tiff produced  to  the  defendant  an  affidavit,  sworn  on  the  4th  of  October 
before  a  justice  of  the  peace  in  and  for  the  county  of  Cornwall,  in  the 
following  terms. 

"  William  CoUings,  of  the  parish  of  Gwennap,  in  the  county  of  Corn- 
wall, miner,  maketh  oath  and  saith,  that,  in  the  year  1829,  he  resided 
in  Gongo  Locko,  near  the  city  of  St.  John's,  in  the  Brazils  in  South 
America,  and  was  employed  as  a  captain  in  conducting  a  mine  under 
Lieutenant-Colonel  Skerrett,  the  chief  commissioner  in  the  Brazils, 
under  the  Imperial  Brazilian  Mining  Association  for  working  mines 
there.  That  one  Charles  Randle  was  employed  under  the  said  com- 
pany, in  the  year  aforesaid,  as  a  clerk  or  cashier ;  and  that  he  continued 
in  such  situation,  and  held  the  same,,  until  some  time  in  the  year  1831, 
when  he  left  the  company,  and  went  to  reside  about  thirty  miles  distant 
in  the  country,  between  the  cities  of  Villa  Rica  and  Labara,  in  Brazil 
aforesaid,  where  he  remained,  to  the  best  of  this  deponent's  knowledge, 
information,  and  beUef,  until  the  month  of  January  now  last  past,  when 
this  deponent  left  the  country."  And"  "that,  from  the  time  the  said 
Charles  Randle  quitted  the  employ  of  Colonel  Skerrett,  in  1831,  to  the 
time  this  deponent  left  South  America,  in  January  last,  he  frequently 
heard  of  the  said  Charles  Randle ;  and,  a  few  days  before  this  deponent 
left,  he  heard  that  the  said  C.  R.  was  then  in  the  country.  Atul  this 
deponent  further  saith  that  he  is  convinced  that  the  said  C.  R.  was  alive 
and  well  at  the  time  this  deponent  left  America,  in  the  month  of  Ja- 
nuary last.  And  this  deponent  further  saith  that,  since  h^  has  returned 
to  England,  he  has  discovered  that  the  said  C.  R.  is  a  native  of  the  pa- 
rish of  Meneage,  in  the  said  county  of  Cornwall,  near  the  borough  of 
Helston,  and  distant  about  twenty  miles  from  Gwennap  aforesaid,  this 
deponent's  native  parish ;  and  that,  from  the  description  and  informa- 
tion deponent  has  received  in  Cornwall,  he  verily  believes  the  said  C. 
R.*to  be  a  native  of  this  neighbourhood.  And  this  deponent  further 
saith  that  the  said  C.  R.  is  a  man  of  between  thirty-five  and  forty-five 
years  of  age,  has  black  hair,"  &c.  The  affidavit  proceeded  to  give  some 
further  account  of  his  person. 

The  plaintiff  also  put  in  an  examination  of  the  same  William  Ceilings, 
taken  in  this  cause  under  a  judge's  order ;  the  witness  being  at  the  time 
about  to  leave  England.  In  that  deposition  he  acknowledged  the  above 
affidavit,  restated  the  principal  facts,  and  added  some  particulars  as  to 
his  means  of  information  respecting  Charles  Randle  after  1831.  It  ap> 
peared  that  Charles  Randle  had  left  England  in  182G. 

for  the  time  being,  produce  and  show  forth  unto  the  said  'I'homas  Vy  vyan,  his  heirs  and  assignt*, 
the  life  aboire  named,  or  otherwise  make  it  appear  to  him  or  them  within  the  time  aforesaid  or 
within  a  reasonable  time  if  the  said  life  happen  to  be  in  foreign  parts  by  a  g^d  and  sufficient 
cntifidate  that  he  be  living." 
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The  defendant's  counsel  objected  that  the  afiSdavit,  if  it  was  a  certi- 
ficate, (a)  showed  only  that  Charles  Randle  was  alive  at  the  end  of 
1831;  all  the  statement  as  to  subsequent  years  being  founded  on  hear- 
say. The  learned  judge  reserved  this  point,  and  desired  the  jury  to  say, 
whether  it  had  been  made  appear  to  the  defendant  that  Charles  Raixile 
was  living,  and  whether  this  had  been  done  in  reasonable  time.  The 
plaintiff  had  a  verdict.  In  Michaelmas  term,  1835,  a  rule  nisi  was 
obtained  for  entering  a  nonsuit. 

Erie  now  showed  cause.  The  ordinary  objection  to  hearsay  evidence 
does  not  apply  to  a  case  like  this.  The  presumption  of  life  is  said  to 
cease  when  the  person  has  not  been  "  heard  of"  for  seven  years ;  2 
Stark,  on  Ev.  261,  (2d  ed.)  The  being  "heard  of,"  which  prevents  the 
failure  of  such  presumption,  is  a  term  answering  well  to  that  habitual 
information  which  Collings  describes  himself  to  have  had  after  1831, 
living  at  the  distance  of  only  thirty  miles  from  Randle,  and  being  na- 
turally attentive  to  any  thing  that  might  occur  respecting  one  of  his 
countrymen.  [Coleridgb,  J.  I  thought  at  the  trial  that  the  objection 
to  this  part  of  the  evidence  was  sustainable.]  Supposing  that  there  was 
no  positive  evidence  as  to  the  continuance  of  Randle's  life  after  1831, 
still  the  affidavit  raised  a  legitimate  presumption  of  his  being  alive  till 
1834.  The  covenant  did  not  require  that,  if  Randle  was  abroad,  the 
certificate  should  be  furnished  by  a  person  who,  at  the  date  of  it,  tvas 
an  eyewitness  of  his  being  alive.  That,  if  intended,'  should  have  been 
specified.  [Lord  Denman,  C.  J.  The  certificate  was  intended  as  a 
substitute  for  production  of  the  person.]  The  parties  can  scarcely  have 
contemplated  more  precise  proof  than  is  required  to  satisfy  a  jury  that 
a  party  was  alive  at  a  particular  time.  Now  a  plea  of  coverture  is 
supported  by  proof  that  letters  were  received  from  the  husband  within 
seven  years;  Hopewell  v.  De  Finna^  2  Camp.  113.  (6)  So  here  it 
would  have  been  sufficient,  if  Charles  Randle  had  had  a  wife  living  ia 
Cornwall,  and  she  had  made  affidavit  of  having  received  letters  from 
him  down  to  October,  1834.  Even  after  the  lapse  of  seven  years,  at 
the  expiration  of  which  a  person,  not  heard  of  in  the  mean  time,  is  sup- 
posed to  be  dead,  a  party  alleging  the  fact  of  his  having  been  alive  at 
a  particular  intermediate  period,  must  give  evidence  of  it.  This  was 
lately  decided  by  the  Court  of  Exchequer  Chamber,  in  Nepean  v.  Doe 
dem.  Knight^  2  M.  &  W.  894,  adopting  the  judgment  of  the  Court  of 
King's  Bench  in  Doe  dem.  Knight  v.  Nepean^  5  B.  &  Ad.  86.  As  to 
the  evidence  of  information  between  1831  and  1834,  the  statute  of  bi- 
gamy, 1  Ja.  1,  c.  11,  s.  2,  {c)  exempted  from  punishment  any  persoa 
"  whose  husband  or  wife  shall  absent  him  or  herself  the  one  from  the 
other  by  the  space  of  seven  years  together,  in  any  parts  within  his  ma- 
jesty's dominions,  the  one  of  them  not  knowing  the  other  to  be  living 
within  that  time."  Suppose  Charles  Randle  had  had  a  wife  living  in 
this  country  at  the  distance  of  thirty  miles,  with  the  same  information 
respecting  him  as  Collings  is  stated  to  have  had,  and  no  other,  could  it 
be  said  that  she  did  not  know  him  to  be  living  ?  If  the  covenant  proved 
m  this  case  does  not  furnish  any  ground  for  departing  from  the  ordinary 

(a)  As  to  the  substitution  of  an  affidavit  for  a  certificate,  where  the  latter  cannot  be  had,  arc 
Rex  V.  Buchanan,  1  Cro.  &  M.  195,  S.  C.  3  Tyrwh.  229. 

(i)  See  iier  V.  Harbome,  2  A.  &  E.  540,  (29  E.  C.  L.  R.  161.) 
(c)  See  Stat  9  G.  4,  c.  31,  aa.  1.  22. 
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rules  by  which  evidence  is  weighed,  the  Court  will  not  do  so  for  the 
purpose  of  enforcing  a  forfeiture. 

Lord  Denman,  C.  J.  (a)  I  am  of  opinion  that  this  affidavit  was  not 
sufficient.  By  the  covenant,  a  forfeiture  was  to  take  place,  not  on  the 
death  of  Charles  Randle,  but  on  non-compliance  with  the  undertaking 
to  produce  him,  or  to  make  it  appear,  "by  a  good  and  sufficient  certifi- 
cate," that  he  was  living.  Was  this  affidavit  a  sufficient  certificate  that 
Charles  Randle  was  living?  I  cannot  say  so  of  a  document  in  which 
the  witness  does  not  himself  assert  the  fact,  but  merely  states  circum- 
stances from  which  one  jury  might  infer  it,  but  another  might  not.  As 
lo  the  case  which  was  put,  of  the  receipt  of  letters;  where  any  thing  is 
properly  to  be  inferred  from  a  party  having  been  alive  at  a  particular 
time,  a  letter  then  written  by  him  is,  no  doubt,  direct  proof  that  he  was 
alive  at  that  time,  and  supports  the  inference;  but  that  is  a  very  differ- 
ent case  from  the  present.  According  to  the  argument  for  the  plaintifi*, 
a  certificate  of  Charles  Randle  having  been  alive  at  any  time  within 
seven  years  would  have  satisfied  this  covenant,  because  he  could  not 
have  been  presumed  dead  till  the  end  of  the  seven  years. 

Williams,  J.  (6)  I  am  of  the  same  opinion.  The  plaintiflf  was 
bound  to  show  that  Charles  Randle  was  living  at  a  certain  time.  The 
affidavit  makes  that  fact  depend  upon  matter  from  which  one  person 
might  infer  that  the  Hfe  existed  at  such  time,  but  another  might  not. 

Coleridge,  J.  This  is  not  a  case  within  the  doctrine  of  presumption 
as  to  the  continuance  of  life  during  seven  years.  The  covenant  is,  in  the 
first  place,  to  produce  Charles  Randle,  or  otherwise  make  it  appear  that 
he  is  alive,  upon  notice  given  for  that  purpose.  If  he  had  been  in  this 
country,  the  plaintiff  could  have  made  it  appear  that  he  was  alive, 
only  by  showing  that  he  was  so  at  the  time,  and  not  at  some  time 
within  seven  years.  But,  in  case  of  his  being  abroad,  the  covenantor 
undertakes  to  show  by  a  good  and  sufficient  certificate,  within  a  reason- 
able time,  that  he  is  living.  Now,  is  an  affidavit  that  the  party  was 
heard  of  within  seven  years  a  good  and  sufficient  certificate  that  he  is 
living,  within  the  meaning  of  the  covenant  ?  Is  that  the  sense  which 
would  be  given  to  it  by  any  man  of  ordinary  intellect  reading  the  words? 
I  am  of  opinion  that  the  rule  must  be  made  absolute. 

Rule  absolute, 

(a)  Bompofl,  Seijt.,  in  Rupport  of  the  rule,  wag  not  heard 
(ft)  Littledale,  J.,  was  absent  on  account  of  indisposition. 
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The  jail  of  Newgate  is  locally  situated  in  the  city  of  London,  which  is  a  county  of  itself.  Pre- 
viously to  staL  4  G.  4,  c  64,  (Jail  Act,)  Newgate  was  the  county  jail  for  both  Middlesex  and 
London,  and  the  magistrates  of  Middlesex  had  power  to  commit  to  it,  as  in  the  case  of  other 
county  jails;  but  it  was  under  the  government  of  the  corporation  of  London,  exercised 
through  the  Court  of  Aldermen ;  and  the  corporation  defrayed  the  expenses  of  maintaining  the 
jsil,  paying  the  officers,  and  maintaining  the  prisoners;  it  also  appointed  the  officers ;  and  the 
magistrates  of  Middlesex  never  visited  the  jail,  or  interfered  with  the  government. 

Held,  that,  under  stat  4  G.  4.  c.  64,  ss.  4.  12,  and  13,  the  Court  of  Aldermen  had  no  power  to 
exdaile  from  the  jail  prisoners  committed  by  Middlesex  magistrates,  and  who  might  have  been 
committed  to  the  jail  before  the  act  passed. 
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Indictment.  The  first  count  stated  that  a  gaol  of  the  King,  com- 
monly called  the  gaol  of  Newgate,  long  before  and  at  the  time  c  f  the 
committing,  &c.,  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
the  county  gaol  of  and  for  the  county  of  Middlesex,  and,  during  all  the 
time  aforesaid,  hath  been,  and  still  is,  used  as  the  county  gaol  of  and 
for  the  said  county ;  and  that  the  defendant,  before  and  at  the  time  of 
the  committing,  &c.,  was  the  keeper  of  the  said  gaol ;  that  heretofore,  to 
wit,  17th  of  July,  1834,  one  James  Welch  was  brought  before  Peter 
Hardy,  Esquire,  then  being  one  of  his  Majesty's  justices  assigned,  &c. 
in  and  for  the  county  of*  Middlesex ;  the  count  then  set  out  the  charge 
against  Welch,  namely,  threatening  to  do  some  bodily  injury  to  one  J. 
W.,  and  putting  him  in  fear,  &c. ;  and  that  the  justice  ordered  and  ad- 
judged that  Welch  should  enter  into  recognisances  to  keep  the  peace, 
which  Welch  refused  to  do,  whereupon  the  justice  made  his  warrant  of 
commitment,  under  his  hand  and  seal,  directed  to  the  constable  of  En- 
field, in  the  county  of  Middlesex,  and  also  to  the  keeper  of  the  said 
gaol,  reciting  the  charge,  adjudication,  and  refusal,  and  commanding  the 
constable  to  convey  Welch  to  the  said  gaol,  and  deliver  him  to  the  keeper 
thereof,  and  the  keeper  of  the  said  gaol  to  receive  Welch  into  his  cus- 
tody in  the  said  gaol,  and  him  there  safely  keep  for  six  calendar  months, 
unless  he  in  the  meantime  should  enter  into  such  recognisance,  &c. :  that 
the  warrant  was  delivered  to  the  constable,  tha.t  the  constable  received 
Welch  into  his  custody,  and  conveyed  him  to  the  said  gaol,  together  with 
the  warrant,  and  delivered  the  warrant  to  the  defendant,  and  tendered 
and  offered  to  deliver  Welch  at  the  said  gaol  to  the  defendant  to  be  re- 
ceived, &c.  (the  defendant  having  the  warrant  and  notice  of  the  con- 
tents), and  requested  the  defendant  to  receive  Welch,  &c. ;  that  the  de- 
fendant unlawfully,  &c.,  refused  to  receive  the  said  James  Welch  into 
his  custody  in  the  said  gaol,  or  to  admit  him  into  the  said  gaol,  in  wil- 
ful and  contemptuous  disobedience  of  the  said  warrant,  and  against  the 
peace,  &c. 

The  second  count  was  for  refusing  to  receive  prisoners  committed  bj 
a  magistrate  of  Middlesex  for  trial  on  a  charge  of  feloniously  stealing. 

The  third  count  was  for  refusing  to  receive  a  prisoner  committed  by 
a  magistrate  for  having  refused  to  enter  into  recognisance  and  find  sure- 
ties to  keep  the  peace. 

The  fourth  count  was  for  refusing  to  receive  a  prisoner  convicted  of  a 
conspiracy  at  the  general  sessions  of  the  peace  for  the  county  of  Mid- 
dlesex, and  sentenced  to  imprisonment  in  the  gaol. 

The  fifth  count  was  for  refusing  to  receive  a  prisoner  convicted  before 
a  justice  of  Middlesex  of  unlawfully  selling  fireworks,  and  adjudged  to 
forfeit  51. ,  which  he  had  not  paid. 

Plea,  Not  Guilty. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings 
after  Trinity  term,  1835,  the  following  facts  appeared. 

Up  to  the  passing  of  stat.  4  G.  4,  c.  64,(a)  Newgate,  which  is  situate 
locally  in  the  city  of  London,  was  the  gaol  both  for  the  county  of  Mid- 
dlesex and  for  the  city  of  London,  which  last  is  a  county  within  itself: 
and  the  magistrates  of  Middlesex  had  the  power  to  commit  prisoners  to 
Newgate  as  in  ordinary  cases  of  county  gaols.     The  prison  itself  had 

(a)  **  For  consoUdating  and  amending  the  laws  relating  to  the  building,  repairing,  and 
regulating  of  certain  gaola  and  houses  of  correction  in  England  and  Wales.*' 
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long  been  under  the  government  of  the  Corporation  of  London. (a)  exer»- 
cised  til  rough  the  Court  of  Mayor  and  Aldermen ;  and  the  Corporation 
repaired  and  altered  the  gaol,  paid  the  salaries  of  the  officers,  who  werp 
all  appointed  by  them,  and  maintained  the  prisoners.  The  Middlesex 
magistrates  neither  visited  the  prison,  nor  interfered  with  its  govern- 
ment.   Stat.  4  G.  4,  c.  64,(6)  received  the  royal  assent  10th  July,  1823. 

On  6th  July,  1826,  the  Court  of  Mayor  and  Aldermen  made  an 
order,  reciting  part  of  sects.  4  &  13  of  stat.  4  G.  4,  c.  64,  and  proceed- 
ing as  follows.  "And  whereas  this  Court,  upon  due  consideration,  have 
ascertained,  and  do  hereby  ascertain  and  declare,  that  the  class  of  priso- 
ners, to  which  the  gaol  of  Newgate  and  every  part  thereof  shall  be 
applicable,  shall  be  such  prisoners  only  as  are  or  may  be  lawfully  com- 
mitted to  or  detained  in  the  said  gaol  for  felonies,  either  before  or  after 
conviction  for  the  same,  and  for  no  other  crimes  or  oflFences  whatever, 
and  that  the  class  of  prisoners,  to  which  the  Giltspur  Street  Compter 
shall  be  applicable,  shall  be  such  prisoners  as  are  or  may  be  lawfully 
committed  to  or  detained  in  the  said  last-mentioned  prison  for  misde- 
meanors, together  with  such  other  prisoners  as  have  been  usually  com- 
mitted to  or  detained  in  the  said  prison  for  felonies  perpetrated  in  the 
said  city  of -London,  or  felons  apprehended  in  the  said  city  previous  to 
their  removal  to  the  session  of  gaol  delivery  of  Newgate,  or  of  the 
gaols  of  the  respective  counties  wherein  the  same  have  been  perpetrated, 
for  trial,  and  for  all  other  crimes  or  oflFences  under  the  degree  of  felony : 
It  i^  therefore  ordered  by  this  Court,  by  virtue  of  the  powers  and  autho- 
rities contained  in  the  said  act  of  parliament,  that  the  class  of  prison- 
ers, to  which  the  said  gaol  of  Newgate  and  every  part  thereof  shall  be 
applicable,  shall  be  only  such  prisoners  as  are  or  may  be  lawfully  com- 
mitted to  or  detained  in  the  said  gaol  for  felonies,  either,  before  or  after 
conviction  for  the  same ;  and  it  is  hereby  further  ordered  by  this  Court, 
that  all  persons  not  coming  within  the  said  class  or  description  of  pri- 
soners, who  may  lawfully  be  committed  to  or  detained  in  the  said  gaol 
of  Newgate,  be  removed,  in  pursuance  of  the  said  act,  to  the  house  of 
correction  in  and  for  the  said  city ;  and  it  is  hereby  further  ordered  by 
this  Court  that  the  class  of  prisoners  to  which  the  Giltspur  Street  Comp- 
ter shall  be  applicable,  shall  be  such  prisoners  as  are  or  may  be  lawfully 
committed  to  or  detained  in  the  said  last-mentioned  prison  for  misde- 
meanors, together  with  such  other  prisoners  as  have  been  usually  com- 
mitted to  or  detained  in  the  said  prison  for  felonies  perpetrated  in  the 
said  city,  or  felons  apprehended  in  the  said  city  previous  to  their  removal 
to  the  session  of  gaol  delivery  of  Newgate,  or  of  the  gaols  of  the  respec- 
tive counties  wherein  the  same  have  been  perpetrated,  for  trial,  and  for 
all  other  crimes  or  offences  under  the  degree  of  felony." 

Notice  of  this  order  was  served  on  the  defendant.  The  evidence  failed 
to  connect  the  defendant  with  the  offence  charged  in  the  second  count, 
and  the  defendant  was  acquitted  as  to  that  coupt ;  and,  as  to  the  other 
counts,  his  Lordship  directed  a  verdict  of  Guilty,  reserving  leave  to 
the  defendant  to  move  to  enter  a  verdict  of  Not  Guilty.  In  Trinity 
term,  1835,  Sir  John  Campbell^  Attorney-General,  obtained  a  rule 
accordingly. 

(a)  The  eoBtodj  of  Newgate  was  granted  to  the  corporation  by  a^royal  charter  of  25th 
Mey.  1  H.  4. 

{h)  "  For  consolidating  and  amending  the  laws  relating  to  the  building,  repairing,  and 
regolating  of  certain  Gaols  and  Houses  of  Correction  in  England  and  Wales." 
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JErle  now  showed  cau8e.(a)  The  question  is  whether  the  order  of  the 
Court  of  Mayor  and  Aldermen  can  be  supported.  By  sect.  2  of  stat. 
4  G.  4,  c.  64,  there  is  to  be  a  common  gaol  for  every  aistrict  in  the  na- 
ture of  a  county :  existing  jurisdictions,  as  to  the  power  of  committal, 
are  left  unchanged.  Sect.  4  directs  the  classification  of  prisoners  by 
the  justices  at  quarter  sessions.  Sect.  10  prescribes  certain  regulations 
of  prisons.  Sect.  12  gives  power  to  the  Court  of  Mayor  and  Aldermen 
so  far  as  respects  the  prisons  within  London  and  its  liberties,  and  five 
justices,  so  far  as  respects  other  prisons,  to  make  new  orders.  Sect.  13 
gives  the  Court  of  Mayor  and  Aldermen  the  power,  as  to  prisons  in  Lon- 
don, which  is  possessed,  under  the  act,  by  justices  of  peace  at  quarter 
sessions  elsewhere  ;  leaving,  in  fact,  the  power  as  it  stood  before  the  act. 
Hex  V.  O-otigh,  2  Doug.  791,  is  an  instance  of  a  place,  lying  within  the 
limits  of  a  liberty,  being  in  the  county  at  large  for  other  purposes.  Such 
a  distinction  is  common ;  and  sect.  48  of  the  act  now  under  consider- 
ation shows  .that  gaols,  standing  within  the  limits  of  one  jurisdiction, 
might  still  continue  to  be  the  gaols  for  districts  within  another.  The 
power  of  committal  must  be  therefore  bs  it  stood  before  the  act :  that 
is,  the  magistrates  of  Middlesex  may  commit  to  Newgate.  The  Court 
of  Mayor  and  Aldermen  may  make  regulations  affecting  the  right  of 
committing  London  prisoners ;  but  that  is  the  utmost  extent  of  their 

Sower.  The  power  of  the  magistrates  of  Middlesex,  with  respect  to 
fewgate,  has  been  recognised  by  the  legislature,  by  implication,  in  the 
Central  Criminal  Court  Act,  stat.  4  &  5  W.  4,  c.  86,  the  tenth,  eleventh, 
and  fourteenth  sections  of  which  contain  regulations  as  to  the  prisoners 
from  Essex,  Kent,  and  Surrey,  who  are  confined  in  Newgate  under  the 
act,  while  there  is  no  regulation  respecting  those  from  Middlesex,  though 
the  act  extends  to  the  whole  of  that  county,  because  the  former  powers 
were  considered  sufficient.  If  the  Court  of  Mayor  and  Aldermen  have 
the  power  contended  for,  they  might  exclude  prisoners  for  felony,  or  in- 
deed all  offences,  from  Newgate.  Giltspur  Street  Compter,  to  which  the 
order  directs  the  prisoners  for  misdemeanor  to  be  carried,  is  only  a  Lon- 
don prison. 

Sir  John  Campbell^  Attorney-Greneral,  contra.  If  this  order  be  not  valid, 
the  Court  of  Mayor  and  Aldermen  have  no  power  at  all  to  classify  the 
prisoners ;  and  stat.  4  G.  4,  c.  64,  is,  as  to  Newgate,  altogether  useless. 
It  is  not  pretended  that  the  magistrates  of  Middlesex  have  a  concurrent 
jurisdiction  with  the  Court :  therefore  the  power  claimed  exists,  or  there 
is  no  power  at  all.  [Coleridge,  J.  Under  sect.  4  the  orders  for  classi- 
fication are  to  be  signed  by  the  chairman  of  the  sessions,  and  notified  by 
the  clerk  of  the  peace  to  the  justices.  Can  the  order  of  the  Court  of 
Mayor  and  Aldermen  be  sent  to  the  justices  of  another  jurisdiction  ?] 
In  each  particular  case,  the  provision  must  be  followed  as  far  as  it  is  appli- 
cable ;  and  it  appears  to  be  directory  only.  The  service  on  the  keeper 
presents  no  difficulty.  [Colbridoe,  J.  May  not  the  result  be  that  the 
Middlesex  magistrates  may  regulate  the  classification  as  to  Middlesex 
prisoners,  and  the  Court  of  Mayor  and  Aldermen  as  to  London  pri- 
soners?] That  is  contrary  to  the  express  enactment  of  sect.  13,  which 
gives  the  whole  power  to  the  Court  of  Mayor  and  Aldermen.  And 
this  might  lead  to  the  absurdity  of  placing  prisoners  for  Middlesex  mis- 
demeanors with  prisQners  for  London  felonies,  and  the  like.  Sect.  48 
(a)  Before  Lord  Denman,  C.  J.,  WiUiams  and  Coleridge,  Jb. 
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is  inapplicable ;  it  merely  provides  that  the  county  gaol  shall  be  consi- 
dered part  of  the  county  at  large :  that  means  the  gaol  which  is  the  gaol 
of  the  county  exclusively,  and  under  the  sole  jurisdiction  of  the  county 
magistrates.  The  provisions  of  stat.  4  fi  5  W.  4,  c.  36,  leave  the  power  of 
the  magistrates  as  before.  [Lord  Denman,  C.  J.  Does  not  this  order 
throw  the  expense  of  maintaining  prisoners  upon  other  parties  ?]  If  so, 
that  must  be  presumed  to  have  been  in  the  contemplation  of  the  legis- 
lature. Our,  adv.  vult 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  this  term,  (January  31st), 
delivered  the  judgment  of  the  Court. 

This  was  an  indictment  against  the  defendant,  as  keeper  of  the  gaol 
of  Newgate,  for  refusing  to  receive  a  prisoner  committed  by  a  justice 
of  peace  of  the  county  of  Middlesex,  charged  with  a  misdemeanor. 

The  gaol  of  Newgate  is  the  county  gaol  of  Middlesex,  and  the  jus- 
tice of  peace  of  that  county,  before  and  am  til  the  year  1826,  had  been 
in  the  habit  of  committing  persons  charged  with  felonies  and  misde- 
meanors to  that  gaol.  The  same,  however,  is  locally  situated  within 
the  limits  of  the  city  of  London,  and  has  always  been  under  the  control 
and  direction  of  the  Court  of  Mayor  and  Aldermen,  the  justices  of  the 
peace  of  the  county  of  Middlesex  never  having  visited,  nor,  except  as 
was  before  mentioned,  in  any  manner  interfered  therewith.  In  the  year 
1826,  the  Court  of  the  Mayor  and  Aldermen  made  an  order  excluding 
from  the  said  gaol  prisoners  committed  upon  a  charge  of  misdemeanor, 
in  obedience  to  which  the  defendant  acted,  and  the  validity  of  which 
raises  the  present  question,  which  depends  upon  the  construction  of  stat. 
4  G.  4,  c.  64. 

That  act  had,  for  its  objects,  as  by  the  recital  and  provisions  appears, 
the  regulation  of  gaols  and  houses  of  correction,  and,  particularly,  the 
classification  of  prisoners  therein,  those  provisions  expressly  extending 
(by  sect.  2)  to  the  gaols  and  houses  of  correction  in  the  city  of  London. 
By  sect.  4,  justices  of  peace  for  the  counties  and  places  to*  which  the 
act  refers,  ^^  shall,  by  orders  to  be  made  for  that  purpose,  ascertain  and 
declare  to  what  class  or  classes  of  prisoners  every  such  gaol,  house  or 
houses  of  correction,  or  any  part  or  parts  of  any  of  them  respectively, 
shall  be  applicable."  This  material  section,  we  think,  must  be  under- 
stood as  applying  to  cases  where  the  jurisdiction  and  power  of  committal 
were  fully  known  and  understood,  and  not  as  in  any  degree  interfering 
therewith. 

It  is  also  farther  provided,  in  this  same  section,  that  the  order  before 
referred  to  shall,  in  each  case,  '^  be  signed  by  the  chairman  of  such 
sessions,  and  shall  be  notified  by  the  clerks  of  the  peace  to  the  several 
justices  of  the  peace  in  every  such  county,  riding  or  division,  district, 
city,"  &c. ;  a  provision  obviously  applicable  to  one  and  the  same  juris- 
diction, and  which,  in  the  present  instance,  could  not  have  been  complied 
with. 

Sect.  12  enacts,  that  it  shall  be  lawful  for  the  Court  of  Mayor  and 
Aldermen  of  the  city  of  London,  so  far  as  the  prisons  within  it  are  con- 
cerned, and  for  five  justices  of  peace  at  their  quarter  sessions  respect- 
ively, so  far  as  regards  prisons  within  their  respective  jurisdictions^ 
whether  the  same  be  county,  riding,  division,  or  other  place,  to  make 
such  further  rules  as  to  them  may  seem  expedient,  subject  to  approval 
as  therein  is  provided. 
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In  this  section,  also,  which  is  in  pari  materia  with  the  4th,  and  only, 
as  it  were,  a  continuance  of  its  powers  to  future  time,  the  same  obser- 
vation applies  with  respect  to  jurisdiction.  That  seems  to  be  assumed 
as  fixed  and  settled.  The  Cou^t  of  the  Major  and  Aldermen  in  the 
city  of  London,  and  justices  of  peace  at  their  several  Courts  of  Quarter 
Sessions,  are  coupled  together  in  the  description  of  their  functions  and 
powers.  And,  with  respect  to  the  latter,  (justices  in  their  respective 
Courts  of  Quarter  Sessions,)  their  power  is  expressed  to  be  "  within 
their  respective  jurisdictions  ;**  and  certainly  they  could  make  no  rules 
which  would  have  the  effect  of  enlarging  their  own  jurisdiction  or 
abridging  that  of  others. 

It  is  also  observable  that  the  effect  of  this  order  is  to  transfer  the 
expense  of  keeping  prisoners  committed  for  trial,  upon  a  charge  of  mis- 
demeanor, from  the  city  of  London,  which  heretofore  defrayed  it,  to 
the  county  of  Middlesex. 

Then  follows  the  thirteenth  section,  upon  which  a  good  deal  of  reli- 
ance was  placed.  .That  provides  expressly  that  all  the  powers  given  by 
the  act  to  justices  of  peace  at  their  several  Courts  of  Quarter  Sessions 
shall  be  exercised,  within  the  city,  by  the  Court  of  Mayor  and  Alder- 
men, and  not  by  them  as  magistrates  at  the  Court  of  Quarter  Sessions 
for  the  said  city.  We  think,  however,  that  this  section  can  only  be 
understood  as  formally  recognising  the  general  authority  of  the  Court 
of  Mayor  and  Aldermen,  leaving  their  power,  in  the  particular  now 
under  our  consideration,  untouched.  It  may  be  clear  that  the  authority 
to  make  this  order,  if  it  existed  anywhere,  was  vested  in  the  Court  of 
the  Mayor  and  Aldermen  ;  that,  however,  obviously  leaves  the  question 
of  their  authority  as  it  stood  before. 

Upon  the  whole,  it  is  certain  that  the  jurisdiction  of  tha  jostices  of 
peace  of  the  county  of  Middlesex  is  not  directly  taken  away ;  and  we 
think  that^  when  another,  and  generally  consistent  purpose  is  apparent 
in  the  act  of  parliament,  it  would  be  too  much  to  attribute  to  it,  upon 
doubtful  implication,  so  large  and  extensive  a  collateral  effect. 

We  will  only  add,  in  conclusion,  that  although  the  mode  of  classing 
to  be  enforced  by  the  order  in  question  (and  which  is  rather  the  classing 
of  prisons  than  prisoners)  may  not  be  practicable,  if  persons  charged 
with  misdemeanor  Ue  admitted  into  the  gaol  of  Newgate,  it  does  not 
follow  that  there  might  not  be  a  classification  of  prisoners  therein, 
though  such  persons  should  be  admitted.  Rule  discharged. 
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The  KING  against  MARSH.— p.  236. 

A  grand  jary  must  not  consist  of  more  than  twenty-three.  If  more  than  twenty-three  have  heen 
sworn  and  have  found  a  bill,  the  Court  will  not,  on  that  account,  quash  the  indictment  after  the 
defendant  has  removed  it  by  certiorari,  gone  to  trial,  and  been  convicted. 

The  caption  of  the  indictm^t  on  which  the  defendant  had  been  convicted  as  above,  was  drawn 
up  by  the  clerk  of  the  peace  from  the  minutes  of  sessions,  and  returned  with  the  indictment  to 
the  Crown  Office.  It  stated  the  presentment  to  be  made  by  the  oaths  of  A.  B.,  C.  D.,  &c 
(naming  twelve  grand  jurora,)  and  othen,  good  and  lawful  men,  &c.  A  rule  was  obtained 
(with  a  view  to  a  writ  of  error)  calling  on  the  clerk  of  the  peace  to  show  cause  why  the  cap- 
tion should  not  be  amended  by  inserting  the  true  names  and  number  of  the  grand  jury  swonu 
Proof  was  given  by  affidavit  that  the  r«iil  number  exceeded  twenty-three.  The  clerk  did  not 
deny  this,  but  stated  that  he  had  no  minute  or  recollection  of  the  names  or  number. 

Held,  that  the  caption  was  not  incorrect  in  omitting  to  state  the  number  and  all  the  names  of  the 
grand  jury ;  and  that,  under  the  circumstances,  no  alteration  could  be  made  in  it ;  and  the  de- 
fendant received  judgment. 

The  Court  refused  to  receive  an  affidavit  from  a  grand  juryman  as  to  the  number  of  grand  juron 
who  concurred  in  finding  the  bill. 

Indictment  for  misdemeanor,  in  procuring  one  Joseph  Moor  to  per- 
sonate a  voter  at  an  election  of  councillors  for  the  borough  of  Dover,  (a) 
The  bill  was  found  at  the  general  sessions  of  the  peace  for  the  town  and 
port  of  Dover,  in  February,  1836.  The  defendant  having  pleaded  and 
traversed,  the  indictment  was,  at  his  instance,  removed  by  certiorari ; 
and,  on  the  trial  before  Lord  Abinoer,  C.  B.,  at  the  Maidstone  Summer 
assizes,  1836,  the  defendant  was  found  guilty.  In  Micliaelmas  term, 
1836, (A)  Sir  J.  Campbell,  Attorney  General,  moved  for  a  rule  to  show 
cause  why  the  indictment  should  not  be  quashed,  on  the  ground  that 
twenty-eight  grand  j,urors  had  been  sworn,  that  twenty-five  were  in  the 
grand  jury  joom  when  the  case  was  before  the  grand  jury,  that  twelve 
jurymen  voted  one  way,  and  twelve  the  other,  the  twenty-fifth  not 
voting.  These  facts  he  proposed  to  show  by  the  affidavit  of  the  foreman 
of  the  grand  jury,  which,  he  contended,  might  be  received,  the  obliga- 
tion of  secrecy  extending  only  to  the  evidence  given  by  witnesses  to  the 
grand  jury.  On  this  point,  he  cited  Sykes  v.  Dunbar,  Sel  w.  N.  P.  1091, 
(ed.  9,)  and  contended,  further,  that  the  obligation  of  secrecy  could  not 
extend  so  far  as  to  defeat  the  ends  of  justice ;  Christian's  note  to  4  Bla. 
Com.  126. 

The  Court  intimated  that  the  facts,  as  to  the  number  of  grand  jurymen 
who  were  sworn,  if  properly  brought  before  them,  were  a  sufficient 
ground  for  a  rule  nisi;  but  said  that  they  could  not  act  upon  the 
grand  juryman's  affidavit  of  what  passed  in  the  grand  jury  room. 
The  Attorney-General  then  proposed  to  establish  the  facts  necessary 
for  the  rule  by  unobjectionable  affidavits ;  and  a  rule  nisi  was  granted, 
to  be  drawn  up  on  filing  amended  affidavits.  The  rule  was  drawn 
up  accordingly. 

The  material  facts,  as  they  ultimately  appeared  on  the  affidavits 
for  and  against  the  rule,  were  that,  at  the  sessions,  twenty-eight  per- 
sons were  sworn  as  grand  jurymen :  that  the  summoning  officer  had 
returned  thirty-one :  and  that  the  clerk  of  the  peace  swore  in  all  those 
who  presented  themselves  at  the  opening  of  the  sessions,  as  the  caso 
excited  much  political  feeling  in  the  borough,  and  he  wished  to  avoid 
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[a)  See  the  indictment  Bet  out  at  the  end  of  the  case. 

'bS  NoTembnr  6th,  1836.    Before  Lord  Denman,  C.  J.,  Pattewn,  WillianM,  and  Colexidge^  Ji. 
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the  imputation  of  having  selected  jurors.  The  recorder,  in  charging 
the  grand  jury,  recommended  that  two  of  the  grand  jurors,  for  rea- 
sons which  he  stated,  applying  to  them  individually,  should  not  act 
in  respect  of  this  bill.  After  the  grand  jury  had  retired,  the  foreman 
came  into  Court  and  asked  the  recorder  if  it  was  necessary  that  they 
should  be  unanimous  in  finding  this  bill.  The  recorder  said  that  it 
was  not,  but  that  twelve  at  least  must  concur ;  and  shortly  afterwards 
the  bill  was  brought  in  "  a  true  bill."  The  recorder  was  not  informed 
that  more  than  twenty-three  grand  jurymen  had  been  sworn. 

Piatt  and  Adolphus^  in  last  Michaelmas  term,  (November  21st,) 
showed  cause.  First,  the  fact  that  more  than  the  usual  number  were 
sworn  on  the  grand  jury  does  not  vitiate  the  indictment.  It  is  suf- 
ficient that  twelve  found  the  bill.  An  indictment  is  "an  accusation 
found  by  an  inquest  of  twelve  or  more  upon  their  oath ;"  Co.  Litt 
126,  b.  In  2  Hale's  P.  C.  154,  it  is  stated  that  the  sheriff,  on  pre- 
cept to  him,  is  to  return  twenty-four  or  more  persons,  out  of  whom 
the  grand  inquest  is  to  be  taken  and  sworn ;  and  at  p.  161,  it  is  said 
that,  "if  there  be  thirteen  or  more  of  the  grand  inquest,  a  present- 
ment by  less  than  twelve  ought  not  to  be;  but  if  there  be  twelve  as- 
senting, though  some  of  the  rest  of  their  number  dissent,  it  is  a  good 
presentment."  In  Com.  Dig.  Indictment,  (A.)  an  indictment  is  stated 
to  be  an  accusation,  "found  by  a  proper  jury  of  twelve  men  ;"  and 
the  same  definition  (as  to  number)  is  given  in  4  Hawk.  P.  C.  1,  book 
2,  c.  25.  (a)  In  4  Bla.  Com.  306,  it  is  said  that,  "  to  find  a  bill,  there 
must  at  least  twelve  of  the  jury  agree;"  and  "no  man  can  be 
convicted  at  the  suit  of  the  king  of  any  capital  ofience,  unless  by  the 
unanimous  voice  of  twenty-four  of  his  equals  and  neighbours  ;  that  is, 
by  twelve,  at  least,  of  the  grand  jury,  in  the  first  place,  assenting  to  the 
accusation  ;  and  afterwards  by  the  whole  petit  jury."  "  But  if  twelve 
of  the  grand  jury  assent,  it  is  a  good  presentment,  though  some  of  the 
rest  disagree."  And  in  14  Vin.  Abr.  377,  Indictment,  (H.  9,)  pi.  5,  it 
is  said  that  the  caption  ought  to  show  that  the  indictors  "  were  twelve 
in  number."  It  is  true  that  in  4  Bac.  Abr.  295,  tit.  Indictments,  7th  ed. 
an  indictment  is  said  to  be  an  accusation  "  by  the  oaths  of  twelve  men, 
[at  least,  and  not  more  than  twenty-three;"]  but  the  only  authority 
given  for  the  last  proposition  is  a  dictum  in  Burrow,  2  Burr.  1088,  by 
Lord  Mansfield,  who,  upon  being  told  that  it  was  proposed  to  swear 
in  fourscore  grand  jurymen  for  the  purpose  of  their  joining  in  an  address 
to  the  Crown,  and  that  the  master  of  the  Crown  Office  objected  to  the 
swearing  of  more  than  twenty-three,  said  that  "it  would  be  monstrous 
to  swear  fourscore ;  and  that  the  officer  could  not  properly  swear  more 
than  three-and-twenty."  But  that  is  rather  an  anecdote  than  a  judicial 
decision.  No  question  was  before  the  Court,  and  no  argument  took 
place.  Lord  Mansfield  merely  expressed  his  approbation  of  something 
suggested  by  the  master.  That  suggestion  was  grounded  on  reasons  of 
•convenience ;  but  it  does  not  follow  from  those  that  an  indictment  found 
hy  more  than  twenty-three  is  bad.  [Coleridge,  J.  In  4  Bla.  Com.  302, 
it  is  said  that  grand  jurors  are  sworn,  "  to  the  amount  of  twelve  at  the 
least,  and  not  more  than  twenty-three,  that  twelve  maybe  a  majority."] 
No  authority  is  cited  for  the  limitation  of  number;  nor  has  any  been 
found,  except  the  dictum  in  Burrow. 

(a)  7th.  edit    By  Leach. 
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But,  further,  this  objection,  if  valid,  went  to  the  jurisdiction  of  the 
Court,  and  should  have  been  taken  by  plea  in  abatement.  The  in- 
Jictment  here  is  sufficient  in  itself,  found  (except  for  this  objection) 
before  a  competent  tribunal,  pleaded  to,  and  removed  by  the  defendant; 
tie  lias  put  himself  on  his  trial  and  been  convicted.  If  the  Court,  under 
these  circumstances,  were  to  quash  the  indictment,  what  ground  for 
that  act  would  appear  on  the  proceedings  ?  [Coleridge,  J.  Would  not 
it  appear  on  the  record  that  the  indictment  was  found  by  a  grand  jury 
of  more  than  twenty-three  ?]  The  record,  as  usually  made  up,  would 
not  show  that.  [Coleridge,  J.  In  the  form  given  in  p.  i.  of  the  Ap- 
pendix to  4  Bla.  Com.,  the  names  of  the  grand  jurors  are  set  out.  Lord 
Denman,  C.  J.  The  officers  of  the  Court  say  that  an  indictment,  when 
removed,  comes  to  the  Crown  Office  with  the  names  of  the  grand  jurors 
in  the  caption,  but  that  the  practice,  in  making  up  the  record  at  the 
Crown  Office,  is  to  state  merely  that  the  presentment  is  ^<by  the  oaths 
of  twelve  jurors,  good  and  lawful  men,"  not  giving^  any  names.]  {a) 
The  defendant  has  waived  his  remedy  by  neglecting  to  plead  in  abate* 
ment.  It  would  be  very  dangerous  to  say,  upon  the  facts  here  stated 
on  affidavit,  that  the  bill  was  not  found  by  twelve  probi  ei  legates  ho* 
mines.  [Lord  Denman,  C.  J.  In  14  Vin.  Abr.  375,  Indictment,  (H.  7,)  pi. 
d.inmarg.,itis  said  that,'<If  a  person  tried  uponsuchindictment"  (found  by 
an  improper  jury) "  takes  no  such  exceptioti  before  trial,  it  may  be  doubt- 
ful whether  he  may  do  it  afterwards ;  unless  it  can  be  verified  by  the 
records  of  the  same  Court,  as  by  an  outlawry  of  one  of  the  indictors  in 
such  Court."  (&)  It  would  seem,  therefore,  that  a  plea  in  abatement  is 
not  the  only  remedy.]  In  14  Vin.  Abr.  374,  Indictment,  (H.  7,)  pi.  1, 
in  marg.,  it  is  laid  down  that  <<  a  person  arraigned  upon  an  indictment 
taken  contrary  to  the  purview  of  the  statute"  11  H.  4,c.  9,  "may  plead 
such  matter  in  avoidance  of  the  indictment,  and  also  plead  over  to  the 
felony."  This,  therefore,  is  the  proper  remedy,  even  if  an  indictment 
were  found  by  outlawed  persons,  or  aliens;  though  the  statute  enacts 
that  all  indictments  made  contrary  thereto  shall  be  "void,  revoked,  and 
forever  holden  for  none."  In  the  case  of  Dr.  Sheridan  and  others,  31 
How.  St.  Tr.  545.  576,  in  the  Court  of  King's  Bench  in  Ireland,  an 
attempt  was  made  to  challenge  grand  jurors  as  they  came  to  be  sworn ; 
the  Court  held  that  this  could  not  be  done,  being  of  opinion  that  the 
proper  course  was  to  take  the  objections  by  plea  in  abatement ;  and 
such  ]ileas  were  accordingly  pleaded,  and  discussed  on  demurrer. 
[Coleridge,  J.  Might  not  the  matter  here  relied  upon  be  taken 
advantage  of  as  error  in  fact  ?  In  that  case  it  woi)ld  be  unnecessary 
to  quash  the  indictment  .^] 

Sir  J,  Campbelly  Attorney  General,  and  Channelly  contra.  It  would 
be  very  unsafe  to  hold  that  a  grand  jury  might  amount  to  any  number, 
and  yet  that  the  finding  of  twelve  might  bind  them.  The  difficulties 
that  would  arise  from  such  a  state  of  things  are  avoided  by  limiting 
the  number  to  twenty-three.  [Lord  Denman,  C.  J.  The  Court  has  no 
doubt  that  twenty-three  is  the  limited  number.  It  is  a  matter  of  prac- 
tice, proved  by  authorities  in  the  only  way  in  which  proof  can  be  given 
of  a  point  of  that  kind  which  has  been  undisputed.     But  we  wish  you 

(a)  The  niai  prim  reooid  was  m  made  up  in  the  present  case.    Sea  Rex  ▼.  Ayktt,p,  847 

te(a)  post. 

ih)  Citing  4  Hawk.  P.  C.  16,  book  3,  c  25,  a.  27,  (7th  ed.) 
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to  direct  your  attention  to  the  manner  in  which  advantage  can  be  taken 
of  an  error  on  this  point.]  It  may  then  be  taken  that  the  indictment 
is  a  nullity.  That  being  so,  the  failure  is  not  matter  in  abatement ; 
the  objection  is,  that,  the  indictment  being  null  and  void,  there  could  be 
no  trial  upon  it.  In  4  Hawk.  P.  C.  499,  book  2,  c.  50,  s.  3,  7th  ed.,  it 
is  said,  "Also  it  seems  agreed,  that  any  judgment  whatsoever  given  by 
persons  who  had  no  good  commission  to  proceed  against  the  person 
condemned,  may  be  falsified  by  showing  the  special  matter  without 
writ  of  error,  because  it  is  void  ;  as  where  a  commission  authorizes  to 
proceed  on  an  indictment  taken  before  A.,  B.,  C,  and  twelve  others, 
and  by  colour  thereof,  the  commissioners  proceeded  on  an  indictment 
taken  before  eight  persons  only :"  and  3  Inst.  231,  and  Earl  of  Lei- 
cester V.  Heydon,  Plowd.  392,  are  cited.  The  present  case  falls  within 
that  observation :  the  indictment  is  as  if  it  had  been  found  by  ten  only; 
and  the  Court,  on  motion,  and  on  information  of  the  facts,  will  quash 
it,  and  not  insist  that  the  objection  should  have  been  taken  by  plea, 
or  that  a  writ  of  error  should  be  brought.  In  Bex  v.  Dickinson^ 
Russ.  &  Ry.  401,  it  was  found,  after  conviction,  that  the  witnesses  had 
attended  before  the  grand  jury  without  being  sworn.  Bayley,  J.,  who 
had  tried  the  prisoner,  thought  the  objection  came  too  late  after  con- 
viction; but  he  referred  the  matter  to  the  judges,  and  they  recommended 
a  pardon.  The  defective  proceeding  before  the  grand  jury  was  not 
considered  as  matter  of  error,  though  it  might  have  been  argued,  as 
was  observed  here,  that  error  in  fact  could  be  assigned.  In  Rex  v. 
The  Justices  of  Middlesex,  in  re  Bowman,  5  B.  &  Ad.  1 1 1 3,  (27  E.  C.  L. 
R.  281,)  where  the  grand  jury,  at  the  Middlesex  sessions,  found  a  bill 
on  a  day  when  there  had  been  no  regular  sitting  of  justices,  and  the 
defendant  was  afterwards  convicted,  this  Court  assisted  him,  on  motion, 
in  obtaining  a  record  of  the  proceedings,  to  be  used  as  he  should  think 
expedient.  [Lord  Denman,  C.  J.,  referred  to  Robert  Scarlet's  case, 
fourth  point,  12  Rep.  99  ;  and  Coleridge,  J.,  to  Bex  v.  Tremearne^  5 
B.  &C.  254,  (11  E.  C.  L.R.  218.)] 

Lord  Denman,  C.  J.  No  authority  has  been  adduced  which  shows 
that  the  Court  is  bound  to  quash  this  indictment.  The  mistake  now 
insisted  upon  may  or  may  not  appear  in  the  caption  of  the  indictment ; 
and  the  defendant  may  or  may  not  have  known  of  it  in  time  to  take 
the  objection  at  an  earlier  period.  If  the  caption  is  wrong,  error  may 
be  assigned  in  law ;  if  no  fault  appears  in  the  caption,  there  may  be 
ground  for  assigning  error  in  fact:  or  if  it  should  prove  that  there  is 
any  reason  for  moving  to  arrest  the  judgment,  that  course  is  open. 
But,  in  the  absence  of  all  authority  for  quashing  this  indictment,  the 
defendant,  after  having  pleaded,  removed  the  case  by  writ  of  certiorari, 
and  gone  to  trial,  is  not  entitled  to  have  this  rule  made  absolute. 

Patteson,  J.  After  plea  and  conviction,  we  ought  to  have  some 
authority  shown  for  quashing  the  indictment  on  this  or  any  other  ground. 
The  defendant  may  have  grounds  for  moving  in  arrest  of  judgment, 
or  for  bringing  error  in  law  or  in  fact. 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  discharged. 

The  Court  deferred  passing  judgment,  in  order  that  the  defendant 
might  have  time  to  ascertain  what  statement  appeared  on  the  record  as 
to  the  number  of  grand  jurors.  In  this  term.  Sir  J.  Campbell,  Attorney 
Gcneril,  obtained  a  rule  calling  on  the  prosecutor  and  the  town  clerk 
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of  Dover  1o  show  cause  why  the  caption  or  return  made  to  the  writ 
of  certiorari  in  this  prosecution  should  not  be  amended  by  inserting 
therein  the  names  and  number^or  the  names  and  additions,  of  the  grand 
jury  sworn  at  the  sessions  at  which  this  indictment  was  found,  according 
lo  the  truth  of  the  fact:  and  why  the  roll  in  the  treasury^and  also  the 
record  of  nisi  prius,  should  not  be  amended  as  to  the  said  caption  or 
return,  by  making  the.  same  agree  with  the  said  caption  or  return  so 
amended.  It  was  stated,  in  support  of  this  rule,  that  the  office  copy  of 
the  indictment,  obtained  from  the  Crown  Office  by  the  agent  for  the 
defendant,  did  not  originally  contain  an  exact  copy  of  the  caption,  inas- 
much as  the  names  of  the  grand  jurors  were  not  mentioned  in  it,  but 
that,  since  the  last  term,  the  office  copy  had  been  amended,  *^  and  the 
caption  inserted  as  returned  by  the  clerk  of  the  peace  to  the  Crown 
Office."  The  caption  stated  that  at  a  general  session  of  the  peace,  &c.,  on, 
&c.,  before,  &c.,(the  mayor  and  justices  of  Dover,)  "  by  the  oaths  of  Wil- 
liam Standen,  foreman,"  &c.  (stating  the  names  of  twelve  grand  jurors  in 
all,)  "and  others,  good  and  lawful  men  of  the  town  and  port  aforesaid" 
&c.,  sworn  and  charged  to  inquire  for  our  said  Lord  the  King,  &c.,  it 
starnls  presented  that  the  bill  of  indictment  to  this  schedule  annexed 
against  John  Marsh  is  a  true  bill.  (The  indictment  was  annexed  to 
this  caption.)  Affidavits  were  put  in  to  show  the  number  of  grand 
jurymen  sworn,  and  (by  alleged  declarations  of  the  foreman  made  in 
Court  on  the  day  after  the  indictment  was  found)  how  many  concurred 
in  the  finding.  Mr.  Ledger,  the  town  clerk  and  clerk  of  the  peace  of 
Dover  (and  who  held  those  offices  at  the  time  in  question)  deposed  that 
he  swore  the  grand  jury:  that  the  minutes  of  the  session,  which  had 
been  shown  by  him  to  the  defendant's  solicitor,  did  not  contain  any 
mark  specifying  who  were  sworn  on  such  grand  jury  and  who  were 
not,  and  that  he  therefore  could  not  ascertain  therefrom,  and  did  not 
know  how  many  persons  he  swore  on  such  grand  jury;  nor  could  he 
state  positively  the  names  of  those  who  were  so  sworn:  that  the  sum- 
moning officer  returned  thirty-one  names  for  the  grand  jury,  and  depo- 
nent swore  all  who  presented  themselves  at  the  commencement  of  the 
session,  but  was  wholly  unable,  for  the  reasons  aforesaid,  to  give  the 
number.  And  that,  even  if  the  materials  for  furnishing  what  the  rule 
required  were  within  his  power,  he  could  not  comply  with  the  terms 
of  the  rule,  the  record  having  been  long  since  withdrawn  from  the 
Court  of  which  he  was  clerk  of  the  peace. 

Sir  fV.  W,  Folhtt  for  the  town  clerk,  ^xA  Piatt  (with  .whom  was 
Adolphus)  for  the  prosecutor,  now  showed  cause.  The  town  clerk 
has  no  means  of  amending  the  caption,  which  has  now  been  filed  in 
this  Court;  nor  is  it  suggested  that  it  does  not  agree  with  the  record. 
In  Salter  v.  Sladt,  1  A.  &  E.  608,  (28  E.  C.  L.  R.  162,)  this  Court 
would  not  assume  that  a  return  (in  a  civil  case)  sent  up  from  a  court 
of  record  at  Poole  was  other  than  the  record  Uself;  and  they  refused  to 
order  the  return  to  be  amended  by  tlie  record.  It  does  not  appear  that 
there  were  thirteen  jurymen  concurring,  even  on  the  supposition  that 
the  Court,  at  this  step,  can  notice  the  fact  that  twenty-eight  were 
sworn;  for  the  caption  states  the  presentment  to  be  by  twelve  jurymen 
named  and  others.     {Piatt  was  stopped  by  the  Court.) 

Sir  John  Campbell^  Attorney  General,  Thesiger^  and  Channell^ 
contra.  In  Rex  v.  Darley,  4  East  174,  the  return  to  a  certiorari  was 
amended  by  amending  the  caption  of  the  indictment  according  to  the 
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truth  of  the  fact,  as  shown  by  affidavit;  and  the  entry  roll  in  the  trea- 
sury and  the  record  of  nisi  prius  were  amended,  as  to  the  caption,  by 
making  them  agree  with  the  caption  so  amended,  The  rule  here  fol- 
lows that  precedent,  which  agrees  with  Rex  v.  Jitkinson,  (a)  The 
Court  has  already  decided  that  the  number  of  jurors  ought  not  to  have 
exceeded  twenty-three:  the  Court  will  give  the  defendant,  in  a  criminal 
case,  an  opportunity  of  availing  himself  of  the  error;  and  there  is  no 
other  way  than  that  now  suggested,  unless  error  in  fact  might  be 
assigned,  which  is  an  inconvenient  proceeding.  After  the  caption  is 
amended,  there  may  be  a  motion  in  arrest  of  judgment.  [Lord  Den- 
man,  C.  J.  In  Rex  v.  Aylttt^  (A)  Buller,  J.,  thought  it  unnecessary  to 
amend  the  roll  by  inserting  the  names  of  the  grand  jurors.]  Taking 
that  to  be  so,  it  shows  only  that  the  caption  is  not  now  erroneous  on  the 
face  of  it:  but  the  defendant  might  justly  claim  to  have  the  fact  appear 
as  it  took  place,  so  that  the  error  which  has  been  committed  may  be 
shown  on  record.  If  it  become  material  to  insert  the  names,  as  it  is 
here,  the  Court  will  amend,  as  appears  by  the  authorities  cited  in  note 
(1)  to  Faulkner's  case,  1  Wras.  Saund.  249.  In  2  Hale's  P.  C.  167, 
part  2,  chap.  23,  it  is  laid  down  that  the  caption  must  name  the  jurors 
who  present.  The  affidavit  of  the  town  clerk  is  evasive :'  he  denies  that  he 
knows  how  many,  or  who,  were  sworn;  but  he  does  not  deny  that  he 
knows  that  more  than  twenty-three  were  sworn.  [Coleridge,  J.  Can 
you  amend  a  record  from  the  recollection  of  the  town  clerk?  Lord  Den- 
man,  C.  J.  In  Rex  v.  Darky ^  (c)  the  clerk  of  the  peace  attended  with 
his  minutes  in  court.]  The  minutes  are  not  a  record:  they  go  no 
further  than  memory.  It  is  not  proposed  to  insert  any  thing  inconsistent 
with  the  record  as  it  now  stands;  but  only  to  make  it  more  precise. 
The  town  clerk  is  not  to  be  allowed  to  set  up  a  neglect  of  his  duty. 
He  may  at  any  rate  specify  whether  there  were  more  than  twenty- 
three  grand  jurors.  [Coleridge,  J.  There  is  but  one  caption,  which 
afterwards  is  prefixed  to  each  indictment.]  Still,  when  the  caption  is 
so  prefixed  and  returned  with  the  indictment,  the  Court  will  not  notice 
that  it  is  a  transcript,  but  treat  the  whole  as  a  record;  Salter  v.  Slade^ 
1  A.  &  E.  608,  (28  E.  C.  L.  R.  162 ;)  France  v.  Parry,  1  A.  &  K  615, 
(28  E.  C.  L.  R.  165.)  [Lord  Denman,  C.  J.  Suppose  it  appears  that 
what  we  have  here  is  precisely  the  same  with  the  record  at  the  sessions.] 
Then  the  authorities  cited  show  that  the  record  may  be  set  right.  The 
rule,  if  inaccurate  in  form,  may  be  moulded.  Rex  v.  The  Justices  of 
Middlesex,  in  re  Bowman,  5  B.  &  Ad.  1113,  (27  E.  C.  L.  R.  281,)  sup- 
ports this  application  in  principle.     [Lord  Denman,  C.  J.     I  know  that 

(fl)  Note  (b)  to  Rex  v.  Darkyj  4  East,  176.  S.  C,  more  fully,  in  note  (1)  to  Faulkner's 
Case,  1  Wins.  Saund.  249,  a.    And  see  8.  C.  in  Crown  Circuit  Companion,  p.  410,  (9th  ed.) 

{b)  Note  (6)  to  Hex  v.  Darleyy  4  East,  176.  The  following  statement  is  from  a  not*  by  the 
late  Mr.  Deattrif, 

The  Kiiro  against  Edward  Atlett. 

"  The  defendant,  having  brought  a  writ  of  error,  assigned  for  error  the  several  objections  he 
had  made  to  the  indictment  on  the  motion  in  arrest  of  judgment;  but  in  the  printed  *  reasons,* 
and  aflerwards  in  the  argument,  these  were  abandoned,  and  a  new  ol>jection  insisted  upon,  Tiz., 
that  the  copy  of  the  caption  on  the  record  did  not  contain  the  names  of  the  (persons  on  who«e 
oaths  the  indictment  was  found.  This  day  Mr.  Erskine  and  Mr.  Wood  were  heard  for  the  de- 
fendant, and  Mr.  Bearcrofi  and  Mr.  Coivper  for  the  prosecutor,  when  the  House,  after  con 
suiting  the  judges,  ordered  the  judgment  to  be  affirmed." 

(c)  4  East,  175,  note  (a.)  And  see  Rex  v.  Atkinaon^  in  nnte  (1)  ta  FauUmer't  Caaiy  1 
Wms.  Saund.  260. 
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much  doubt  was  felt  in  that  case.]     It  is  a  judicial  decision,  so  far  as 
concerns  the  present  argument. 

Lord  Denman,  C.  J.  This  rule  must  be  discharged.  A  defendant 
has  a  right  to  take  all  objections,  though  i^does  not  follow  that  the 
Court  will  assist  him.  But  we  cannot  call  on  the  clerk  of  the  peace  to 
amend  a  record,  in  which  he  makes  a  regular  statement,  by  what  he 
recollects;  if  that  were  so,  it  might  be  demanded  that  all  the  most  mi- 
nute and  trifling  particulars  of  the  proceedings  should  be  inserted. 
Lord  Hale,  in  the  passage  cited,  says  that  the  jurors  who  present  should 
be  named  in  the  caption;  but  he  does  not  say  that  the  omission  of  any 
names  beyond  twelve  would  be  fatal;  on  the  contrary,  he  gives  a  good 
reason  for  the  rule,  that  "it  may  be  the  presentment  was  by  a  less  num- 
ber than  twelve,  in  which  case  it  is  not  good."  Here  twelve  are  named, 
which  satisfies  the  rule,  so  explained.  I  agree  with  Buller,  J.,  that 
the  insertion  of  the  names  is  not  necessary.  As  to  Rex  v.  The  Justices 
of  Middlesex,  in  re  Bowman,  5  B.  &  Ad.  1113,  (27  E.  C.  L.  R.  281,) 
the  greatest  doubt  was  there  felt  whether  it  was  necessary  to  take 
further  steps;  but  it  was  considered  that,  if  advantage  was  to  be  taken 
of  the  former  proceeding,  that  ought  to  be  done  strictly  and  formally. 

Williams,  J.  {a)  I  take  it  that  there  is  but  one  caption  for  the 
whole  sessions^  whether  in  a  borough  or  a  county,  and  that  from  this 
each  particular  record  is  made  up.  Here  we  have  a  return  giving  us 
the  caption  at  the  sessions.  In  Rex  v.  Fearnley,  1  T.  R.  316,  it  was 
decided  that,  on  a  demurrer  to  an  indictment,  objections  might  be 
taken  to  the  caption  as  well  as  to  the  body  of  the  indictment.  If  there 
be  no  caption  but  that  which  we  have  here,  there  is  nothing  to  amend  by. 
If  there  be  more  to  return,  this  is,  at  any  rate,  not  the  proper  form  of 
remedy;  but  I  cannot  say  that  there  appears  here  to  be  any  thing  by 
which,  according  to  any  authority,  the  caption  can  be  amended. 

Coleridge,  J.  I  agree  that  the  question  should  be  put  on  a  general 
principle.  At  sessions,  the  original  general  caption  is  for  the  whole  pro- 
ceedings. The  indictment  has  been  found,  and  removed.  Have  we  a  true 
transcript  or  not?  If  it  be  not,  that  might  be  stated;  but  it  is  not 
stated.  If  it  be,  then  the  town  clerk  has  done  his  duty.  The  defendant 
says,  that  he  desires  all  the  facts  to  appear.  But  where  are  the  facts? 
It  is  proposed  to  mould  the  rule ;  but  no  moulding  will  answer  the  pur- 
pose. The  town  clerk  could  not  take  on  himself  to  do  what  is  asked 
for:  other  persons  must  be  called  upon.  There  is  another  objection. 
He  who  calls  on  a  public  officer  to  make  an  amendment  must  show 
something  to  amend  by.  The  law  attributes  to  a  record  almost  absolute 
verity,  and  for  good  reasons.  But  what  strange  consequences  would 
follow,  if  we  were  to  hold  that  a  record  might  be  amended,  not  by  a 
document  written  at  the  time,  but  by  casual  information  subsequently 
obtained.  Would  the  town  clerk  have  been  justified,  when  he  made 
this  return  in  the  first  instance,  in  adding  particulars  from  his  own  re- 
collection? If  not,  can  he  make  the  addition  now?  On  the  ground, 
therefore,  that  there  is  nothing  to  amend  by,  this  rule  must  be  dis- 
charged. 

Rule  discharged.  (&) 

(a)  LitUedftle,  J.,  wu  absent  on  account  of  indisposition. 

(6)  The  defendant  afterwards  received  judgment    The  indictment  was  as  follows. 
Town  and  port  of  Dover  in  the  coanty  of  Kent  and  the  liberties  thereof  in  the  said  county,  to 
wit:— The  iuron,  dec  present.  That,  afUer  the  passing  of  a  certain  statute  made  and  passed,  dec. 
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(the  Municipal  Corporation  Act,  5  &  6  W.  4,  c.  76,)  and  after  the  borough  of  Dover  in  the  said 
statute  mentioned,  and  being  in  the  county  of  Kent,  and  within  the  jurisdiction  of  this  Court, 
bad  been  duly  divided  into  three  several  wards,  pursuant  to  the  provisions  of  the  said  statute,  to 
wit,  25th  December,  6  W.  4,  a  certain  election  was  about  to  be  had  and  held,  under  and  by  vir- 
tue of  the  said  statute,  for  the  election  of  councillors  of  'and  for  the  borough  of  Dover  aforesaid ; 
that  certain  burgesses  of  the  said  borough  of  D.,  who  had,  according  to  the  provisions  of  the  said 
statute,  been  registered  for  one  of  the  said  wards  into  which  the  said  borough  of  D.  had  been  so 
divided  as  aforesaid,  to  wit,  a  certain  ward  called  Pier  ward,  were  then  and  there  lawfully  entitled 
to  vote  at  such  election,  to  elect  divers,  to  wit,  six  persons  to  be  councillors  of  and  for  the  said 
borough,  being  the  number  duly  assigned  to  the  said  ward ;  that,  before  such  election  was  had 
and  hdd,  to  wit,  on  the  day  and  year  aforesaid,  at  the  borough  of  D.  aforesaid,  a  certain  list  of  the 
burgesses  of  the  said  borough  of  D.,  in  the  said  Pier  ward,  had  been  duly  maide  and  published, 
pursuant  to  the  provisions  of  the  said  statute;  that  the  said  list  of  burgesses  contained,  amongst 
other  names  and  things,  the  nalne  of  one  John  Moore,  he,  the  said  John  Moore,  then  and  there 
being  a  burg«ss  entitled  to  vote  at  such  election  of  councillors,  in  respect  of  a  certain  house  of 
the  nid  Jolm  Moore,  situated  in  a  certain  street,  to  wit,  Limekiln  Street,  within  the  said  ward, 
in  the  borough  of  D.  aforesaid:  and  the  said  John  Moore  being  accordingly  named  in  the  said 
list  of  burgesses,  and  so  entitled  to  vote,  according  to  the  provisions  of  the  said  statute,  one  John 
Manh,  late  of  the  borough  of  Dover  aforesaid,  labourer,  well  knowing  the  premises,  <&c.,  hereto- 
fore, to  wit,  on  the  day  and  year  aforesaid,  at,  &c,,  and  within  the  jurisdiction,  dcc^  unlawfully, 
knowingly,  wilfully,  and  corruptly  did  incite,  solicit,  persuade,  and  instigate  one  Joseph  Moor, 
fiilsely,  fraudulently,  and  unlawfully  to  personate  the  said  John  Moore,  and  then  and  there 
falsely,  fraudulently,  and  unlawfully,  to  subscribe  the  name  of  the  said  John  Moore  to  a  certain 
paper  writing,  purporting  to  be  a  voting  pa{)er,  and  purporting  to  contain  the  Christian  names 
and  surnames  of  the  persons  for  whom  the  said  John  Moore  was  desirous  to  vote,  to  wit,  at  such 
election,  with  their  respective  places  of  abode  and  descriptions,  and  then  and  there,  to  wit,  at  such 
election,  falsely,  fraudulently,  and  unlawfully,  to  appear  before  George  Stringer,  Esq^  being  the 
person  before  whom  the  said  election  of  councillors  for  the  said  Pier  ward  was  to  be  had  and  held, 
and  was  in  fact  afterwards,  to  wit,  26th  December,  6  W.  4.,  had  and  held,  and  who  had  been 
duly  appointed  by  the  then  mayor  of  the  said  borough  of  Dover,  as  the  presiding  officer  at  such 
election,  and  then  and  there,  to  wit,  at  such  election,  to  deliver  in  the  said  voting  paper  to  tho 
aaid  presiding  officer,  as  and  for  the  voting  paper  of  the  said  John  Moore,  and  then  and  there,  to 
wit,  at  such  election,  to  assert  and  allege  that  he,  the  said  Joseph  Moor,  was  the  person  whoae 
name  was  signed  as  John  Moore,  to  the  said  voting  paper,  then  and  there  intended  to  be  deliver- 
ed in,  and  in  fuct  delivered  in,  by  him,  the  said  Joseph  Moor,  as  aforesaid ;  and  also,  then  and 
there,  to  wit,  at  such  election,  to  assert  and  allege  tliat  he,  the  said  Joseph  Moor,  was  the  persoo 
whose  name  appeared  as  John  Moore  on  the  burgess  roll  then  in  force  for  the  said  borough  of 
D.,  he,  the  said  John  Moore,  then  and  there  being  registered  therein  as  rated  for  property  de- 
scribed to  be  situated  in  Limekiln  Street  in  the  said  Pier  ward  in  the  borough  aforesaid,  whereas, 
in  truth  and  in  fact,  although  the  said  Joseph  Moor  was  the  person  whoae  name  was  signed  %» 
John  Moore  to  the  said  voting  paper,  the  said  Joseph  Moor  was  not  the  person  whose  name  ap- 
peared as  John  Moore  on  the  burgess  roll  then  in  force  for  the  said  borough,  nor  was  the  said 
Joseph  Moor  registered  therein  by  the  name  of  John  Moore,  as  rated  for  property  described  to  be 
situated  in  Limekiln  Street,  in,  &&,  nor  was  the  said  Joseph  Moor  otherwise  entitled  to  vote  in 
the  election  of  councillors  for  the  said  Pier  ward :  all  which  last  mentioned  premises  the  said 
John  Marsh,  at  the  time  of  such  incitement,  solicitation,  persuasion,  and  instigation,  well  knew. 
And  so  the  jurors  aforesaid  upon  their  oath  aforesaid  say  that  the  said  John  Marsh,  on,  ^c,  at, 
dice.,  within,  &c.,  the  said  Joseph  Moor  then  and  there  to  do  and  commit  the  misdemeanor  afore- 
said, in  manner  and  form  aforesaid,  unlawfully,  knowingly,  wilfully,  and  corruptly,  did  incite, 
■elicit,  persuade,  and  instigate,  against  the  form  of  the  statute,  dec.,  and  against  the  peace,  dec. 

Second  count  That,  heretofore  and  after  the  passing,  dec.,  and  after  tlie  said  borough  of  Dover 
had  been  so  divided,  dec,  and  when  the  said  election  of  councillors  for  the  said  Pier  ward  was 
about  to  take  place  as  aforesaid,  to  wit,  on,  dec.,  at,  dec,  and  within,  dec,  the  said  John  Marsh, 
well  knowing  that  the  saicf  John  Moore  was  a  burgess  entitled  to  vote  at  the  said  election  of 
councillors  for  the  said  ward  called,  ice,  within,  dec,  and  that  the  name  of  the  said  John  Moore 
had  been  then  and  there  duly  entered  in  the  said  list  of  burgesses,  as  a  burgess  entitled  to  vote 
at  such  election  of  councillors  for  the  said  Pier  ward,  in  res}>ect  of  a  certain  house,  dec,  (described 
as  before,)  and  the  said  John  Marsh  then  and  there  also  well  knowing  that  the  said  Joseph  Moor 
had  no  right  whatever  to  vote  at  such  election  of  councillors  for  the  said  Pier  ward,  heretofore,  to 
wit,  on,  dec,  at,  dec,  and  within,  dec,  unlawfully,  dec,  did  incite,  dec,  the  said  Joseph  Moor 
fidsely,  dec,  to  personate  the  said  John  Moore,  and  then  and  there  falsely,  dec,  to  sul>scribe  the 
name  of  the  said  John  Moore  to  a  certain  other  paper  writing,  purporting,  dec,  (describing  the 
purport  as  before,)  and  then  and  there,  to  wit,  at  such  election,  falsely,  dec,  to  appear  before  G, 
S.  Esq.,  being  the  person  before  whom  the  said  election  of  councillors  for  the  said  Pier  ward  was 
appointed  to  be  had  and  held,  and  before  whom  such  election  was  in  fiict  afterwards,  to  wit,  on 
dec,  ha<(  and  held,  and  who  had  been  duly  appointed,  dec,  (as  before,)  and  then  and  there  to 
deliver  in  the  said  last  mentioned  voting  paper,  and  which  he  did  in  fact  deliver  in,  as  and  for 
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tlie  voting  paper  of  the  said  John  Moore,  with  the  intent  that  the  said  Joseph  Moor  should  then 
and  there,  to  wit,  at  such  election,  falsely,  &c,  vote  in  the  name  of,  as,  and  far  the  said  John 
Moore,  for  the  person  whose  Christian  names  and  surnames  were  mentioned  and  contained  in  the 
aaid  last-mentioned  voting  paper ;  whereas,  in  truth  and  in  fact,  he,  the  said  Joseph  Moor,  had  no 
right  whatever  to  vote  at  such  election  of  councillors  for  the  said  ward,  in  the  name  of,  and  as, 
and  for  the  said  John  Moore,  or  otherwise,  as  the  said  John  Marsh,  then  and  at  the  time  of  such 
last  mentioned  incitement,  ice,,  well  knew.    And  so  the  jurors,  &&,  (as  before.) 


SILVEY  against  HOWARD.— p.  253 

Testator,  after  bequests  of  personalty,  devised  as  follows: — ^  I  give  and  devise  to  W.,  and  A  his 
wife,  for  their  lives,  all  my  messuages,  lands,  tenements,  and  hereditaments,  in  Great  Britain  ; 
and,  from  and  after  the  decease  of  W.  and  A.,  my  will  is,  that  the  said  messuages,  &c.,  shall  be 
equally  divided  among  such  of  their  children  as  shall  be  then  living,  share  and  share  alike.'' 
Then  followed  a  bequest  of  the  personal  property  of  the  testator  not  before  disposed  of. 

Held  (the  will  being  made  before  stat  7  W.  4.  and  1  V.  c.  26,)  that  the  children  of  W.  and  A. 
took  a  life  estate  only  in  the  premises  to  be  divided  among  them. 

Assumpsit  for  not  making  a  good  title  to  three  messuages  according 
to  contract.  Plea,  that  defendant  did  make  a  good  title.  Issue  thereon. 
On  the  trial  before  Lord  Abinoer,  C.  B.,  at  the  Norwich  Spring  assizes, 
1835,  it  appeared  that  John  Lamb  Love,  being  seised  in  fee  of  the  pre- 
mises in  question,  by  his  will,  dated  May  26th,  1791,  devised  (as  to  his 
real  property)  as  follows: — 

'*  I  give  and  devise  to  William  Lamb  and  Ann  his  wife,  for  their  na- 
tural lives,  all  and  every  my  messuages,  lands,  and  tenements,  heredita- 
ments, and  premises,  whatsoever,  in  the  city  of  Norwich,  or  elsewhere 
in  the  kingdom  of  Great  Britain :  and,  from  and  after  the  decease  of  the 
said  William  Lamb  and  Ann  his  wife,  my  mind  and  will  is  that  the  said 
messuages,  lands,  tenements,  hereditaments,  and  premises,  shall  be 
equally  divided  unto  and  amongst  such  of  the  children  of  the  said 
William  Lamb  and  Ann  his  wife  as  shall  be  then  living,  share  and 
share  alike."  This  devise  was  preceded  by  some  bequests  of  person- 
alty, and  followed  by  a  clause,  bequeathing  what  remained  of  the  per- 
sonal estate  not  before  disposed  of  in  the  will. 

The  question  upon  which  the  validity  of  the  title  depended  was, 
whether,  under  this  devise,  the  children  of  William  and  Ann  took  estates 
in  fee,  or  estates  for  life  only.  In  the  latter  case  the  title  was  defective. 
A  verdict  was  found  for  the  plaintiff,  and  liberty  reserved  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  the  defendant.  In  the  next  term  a  rule 
was  obtained  accordingly.     On  a  former  day  of  this  term,  [a) 

Storksy  Serjt.,  and  Palmer^  showed  cause.  The  children  took  a  life 
estate  only.  There  are  no  words  in  the  will  either  giving  a  fee  expressly, 
or  demonstrating  an  intention  that  they  should  take  one.  The  word 
"estate"  is  not  used.  There  is  no  charge  of  debts  on  the  devised  pro- 
perty. A  life  estate  is  given  in  express  terms  to  the  first  devisees.  In 
Roe  dem.  Kirby  v.  Holmes^  2  Wils.  80,  and  Roe  dem.  Bowes  v.  Black- 
(a)  Before  Lord  Denman,  C.  J.,  Williams  and  Coleridge,  Jb. 
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etty  1  Cowp.  235,  limitations  resembling  that  now  in  question  (bnt  nlore 
favourable  to  the  parties  claiming  a  fee)  were  held  to  pass  a  life  estate 
only.  Denn  dem.  Moor  v.  MelloVj  5  T.  R.  668,(a)  shows  the  limit  to  which 
constructions  in  favour  of  a  supposed  intent  to  give  the  fee  are  subject. 
In  Goodright  dem.  Parrack  v.  Patchy  Lofft,  221,  a  limitation  similar  to 
the  present  was  held  to  carry  a  life  estate  only.  So  was  a  devise  of 
"  all  that  my  freehold  messuage  and  tenement,"  &c.,  to  M.  G.,  and  T., 
equally,  in  Denn  dem.  Gaskin  v.  Gaskin,  2  Cowp.  657,  no  words  of 
limitation  being  added  to  the  devise.  Roe  dem.  Child  v.  WrtgAt^  7  East, 
259,  Chicester  v.  Oxendon^  4  Taimt.  176,  and  Randall  v.  Tuchin^  6 
Taunt.  410,  show  what  the  cases  are  in  which  a  general  devise  of  the 
devisor's  *'  estate,"  unaccompanied  by  words  of  limitation,  will  carry  a 
life  estate  or  a  fee.  Doe  dem.  NorrU  v.  Tucker^  3  B.  &  Ad.  473,  is 
nearly  in  point;  and  there  the  word  "estate"  was  used  in  the  first  de- 
vise, to  which  the  subsequent  one  referred.  It  may  be  urged  that  the 
testator  here  cannot  have  meant  to  leave  the  estates  in  question  ulti- 
mately undisposed  of;  but  the  same  argument  was  used  without  success, 
in  Doe  dem.  Small  v.  Allen^  8  T.  R.  497,  and  would  apply  to  many  other 
cases  in  which  devises  like  the  present  have  been  held  to  carry  life  estates 
only. 

b.  Andrews^  contra.  The  Court  will,  as  far  as  they  can,  give  effect 
to  the  intention  of  the  devisor ;  and  the  intention  here  is  plain,  that  the 
children  of  William  and  Ann  should  take  a  fee.  The  testator  evidently 
had  no  other  persons  in  view.  The  clause  as  to  the  residue  of  his  per- 
sonalty shows  that  he  wished  to  avoid  dying  intestate  as  to  that ;  and  it 
implies  that  he  conceived  all  his  other  property  to  be  already  disposed 
of.  In  Doe  dem.  Norria  v.  Tucker^  3  B.  &  Ad.  473,  the  will  had  not 
such  a  residuary  clause.  The  words  of  devise  here  are,  that  the  mes- 
suages, lands,  and  premises,  "shall  be  equally  divided  unto  and 
amongst"  the  children,  "share  and  share  alike."  It  is  not  said  that 
they  shall  take  as  tenants  in  common.  The  only  way,  therefore,  in 
which  they  could  take,  consistently  with  the  devise,  would  be  by  sale  of 
the  property,  and  division  of  the  proceeds.  The  inference  is,  that  a 
devise  in  fee  was  intended.  It  is  true  that  in  Doe  dem.  Small  v.  Allen, 
where  the  devise  was  held  to  carry  a  life  estate,  there  was  a  residuary 
clause  as  to  personalty ;  but  that  case  differed  from  the  present  in  other 
respects.  In  Baddeley  v.  Leppingwellj  3  Burr.  1533,  there  was  a  devise 
of  a  house  to  C.  for  his  life ;  remainder  to  the  children  of  R. ;  and  then 
a  devise  of  other  premises  to  S.,  without  any  other  limitation;  and,  upon 
the  question  whether  S.  took  a  fee  or  a  life  estate,  onQ  argument,  which 
the  Court  adopted,  was  that,  in  the  first  devise,  where  a  life  estate  was 
meant  to  pass,  that  intention  was  expressed,  and  consequently  that, 
where  not  expressed,  such  intention  could  not  be  presumed.  A  similar 
argument  may  be  used  here.  So  in  Oates  dem.  Wigfall  v.  Brydon,  3 
Burr.  1895,  which  comes  nearer  to  the  present  case,  and  was  not  cited 
in  Doe  dem.  Norris  v.  Tucker,  3  B.  &  Ad.  473,  the  testatrix  devised  a 
house  and  stable  to  S.,  for  his  life;  remainder  to  S.  W.,  (if  living  at  the 
decease  of  S.,)  for  his  life;  remainder  to  the  children  of  B.  and  W., 
share  and  share  alike :  and  it  was  held,  t^at  the  children  took  a  fee. 
Lord  Mansfield  there  said,  "  This  is  a  house  and  stable.     They  are 

(b)  See  Doe  dem,  Mellor  ▼.  3foor,  6  T.  R.  175;  Venn  dem,  Mellor  v.  Moor^  1  B.  &  P.  558; 
Moot  v.  Denn  dem,  Mellor,  2  B.  &  P.  247. 
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given  to  the  husband,  for  life,  expressly :  so  they  are  to  the  brother.  If 
she  had  meant  the  like  to  the  children,  she  would  have  done  the  like. 
But  she  gives  to  the  seven  children,  after  the  two  lives,  a  wasting  pro- 
perty, share  and  share  alike.  Besides,  she  directs  the  house  and  stable 
to  be  divided  amongst  the  seven  children,  in  case  her  brother  dies  before 
her  husband:  that  is,  they  must  be  sold,  and  the  produce  divided."  All 
these  observations  apply  to  the  present  case.  In  Qall  v.  JEsdaile,  8 
Bing.  323,(a)  the  words  of  devise  were,  "  as  to  the  rest  of  my  estate,  the 
two  houses,  one  in  St.  Joneses  Lane,  the  other  in  Togwell  Court*'  (which 
were  all  the  real  property  the  testator  had),  I  give  to  my  wife,  for  her 
life ;  and,  after  her  decease,  that  in  St.  J.  L.  to  my  daughter  M.  M.,  the 
jther  between  my  two  sons,  "to  be  equally  divided  ;  as  to  the  rest  of 
my  estate,  of  what  nature  soever,  one-third  to  my  wife,  and  the  rest  to 
be  divided  equally  among  the  three  children :"  and  there  it  was  held 
that  the  daughter  took  a  fee  in  the  house  in  St.  John's  Lane.  It  is 
true,  that  the  devise  of  houses  there  began  with  the  words  "as  to  the 
rest  of  my  estate:*'  but  the  judgments  of  the  Court  did  not  proceed 
upon  these  words  alone ;  the  intention  was  gathered  from  the  whole  con- 
text. And  there  the  word  "estate"  could  not  be  construed  as  implying 
quantity  of  interest,  being  followed  by  the  words  of  local  description, 
"  the  two  houses,  one  in,"  &c.,  "and  the  other  in,"  &c.  Stewart  v.  Gar- 
netty  3  Sim.  398,  was  a  similar  decision ;  the  devise  there  was  of  "  my 
estate  named  Islington."  The  effect  of  the  word  "estate,"  in  such 
cases,  is  illustrated  by  Ibbotson  v.  Beckwithy  Ca.  Temp.  Talbot,  157. 

Our.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court,  as 
follows.  The  question  in  this  case  was,  whether  by  a  devise  of  lands 
to  children,  share  and  share  alike,  an  estate  passed  for  life  or  in  fee.  It 
has  been  held  repeatedly,  and  particularly  in  a  late  case  of  Doe  dem. 
Norris  v.  Tucker,  3  B.  &  Ad.  473,  (23  E.  C.  L.  R.  123))  that  such  words, 
uncontrolled  by  clear  proof  of  an  opposite  intention  in  other  parts  of  the 
will,  carry  an  estate  for  life  only.  The  cases  cited  against  the  applica- 
tion of  the  rule  all  admit  of  a  satisfactory  distinction  from  the  present. 
Baddeley  v.  Leppingwelly  3  Burr.  1533,  was  decided  on  the  creation  of  a 
charge :  Oall  v.  Esdaile,  8  Bing.  323,  (2 1  E.  C.  L.  R.  305 ;)  and  Stewart  v. 
Garnett,  3  Sim.  398,  on  the  peculiar  force  of  the  word  "  estate."  One 
case,  however,  was  mentioned,  Oates  dent.  JVigfall  v.  Brydon,  3  Burr. 
1895,  which  was  not  noticed  in  the  argument  for  the  plaintiff  in  the 
present  case,  nor  in  that  of  Doe  dem.  Norris  v.  Tucker,  3  B.  &  Ad.  473, 
(23  E.  C.  L.  R.  123.) 

That  was  a  devise  of  a  house  and  stable  for  the  life  of  the  testatrix's 
husband;  and,  after  his  death,  to  her  brother,  for  life;  afterwards, 
"unto  the  said  childreu  of  my  cousins,"  B.  and  W.,  "share  and  share 
alike:"  and,  if  the  brother  should  not  be  living  at  the  time  of  the  hus- 
band's death,  "  then  my  mind  and  will  is,  that  the  said  house  and  stable, 
with  the  appurtenances,  be  divided  amongst  the  said  children  of  my 
cousins,"  B.  and  W.,  "  as  aforesaid."  Lord  Mansfield  and  the  Court 
were  there  of  opinion  that  there  was  enough  on  the  whole  will  to  show 
an  intention  that  the  value  of  the  house  and  stable  should  be  divided 
among  the  seven  children ;  and  the  defendant,  a  purchaser  from  them 
had  the  postea  delivered  to  him. 

(a)  See  E9dodU  ▼.  GaU,  1  Riue.  &  M.  540,  contm,  per  Sir  J.  Leach,  M.  R. 
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This  decision  would  be  the  more  likely  to  escape  notice,  both  on  this 
and  on  former  occasions,  because  the  principal  point  in  it  turns  on  the 
effect  of  confessing  lease,  entry,  and  ouster ;  and  the  question  of  estate 
is  not  mentioned  in  the  margin.  Nor  does  Sir  James  Burrow^ s  state- 
ment of  the  case  appear  very  satisfactory,  the  editor  in  1812,  making  no 
less  than  three  necessary  corrections  in  the  course  of  a  single  page- 
Lord  Mansfield  also  commences  his  judgment  on  this  point  of  construc- 
tion by  observing  that  the  whole  property  was  worth  but  100/.;  which 
low  value  of  property,  of  a  wasting  nature,  to  be  divided  among  seven 
children,  after  two  lives,  led  the  Court  to  think  that  it  must  have  been 
meant  to  be  sold,  and  the  produce  divided.  The  result  is  that,  "upon 
the  whole  of  this  will,  there  is  enough  to  show  that  the  testatrix  in- 
tended the  value  of  the  house  and  stable  to  be  divided  amongst  the 
seven  children." 

It  seems  unnecessary  for  us  to  say  more  on  the  present  will,  than  that 
we  find  no  words  in  it  which  clearly  convince  us  that  the  testator  in- 
tended to  pass  a  fee :  the  ordinary  rule,  therefore,  must  prevail,  by  which 
a  clause  so  worded  is  deemed  to  carry  a  life  estate  only. 

Rule  discharged,  {a) 

(a)  See  stat.  7  W.  4,  &  1  Vict.,  c  26,  s.  28. 


HENRY  AYLING  and  MARY  ANNE,  his  Wife,  against 
WHICHER.— p.  259. 

Goods  were  mortgaged  to  a  feme  sole  by  deed,  with  a  proviso  that,  if  interest  and  principal  should 
be  paid  at  stated  times,  the  deed  should  be  void.  The  goods  were  described  in  an  inventory 
annexed  to  the  deed.  The  mortgagee  married,  and  she  and  her  husband  declared  in  trover 
for  the  inventory,  alleging,  after  recital  of  the  deed,  that  they  had  not,  nor  had  either  of  them, 
received  possession  of  the  goods ;  that  they  were  lawfully  possessed  of  the  indenture  and  in- 
ventory ;  and  that,  being  so  possessed,  they  lost  the  inventory,  which  defendant  found,  and 
converted,  to  their  damage.  The  declaration  did  not  allege  any  default  of  the  payments  men- 
tioned in  the  proviso. 

Held,  on  demurrer,  that  the  wile  might  properly  be  joined  as  a  plaintiff. 

Trover.  The  declaration  stated  that,  before  the  committing,  &c., 
and  before  the  marriage  of  the  plaintiffs,  to  wit,  &c.,  by  indenture  be- 
tween George  Lemmon  and  the  plaintiff  Mary  Anne,  then  Mary  Anne 
Lemmon,  the  said  G.  L.  bargained,  sold,  and  assigned  to  her  certain 
goods,  which  were  enumerated  and  described  in  an  inventory  to  the 
said  indenture  annexed,  and  all  his,  G.  L.'s,  right,  &c.,  in  and  to  the 
same,  habendum  to  the  said  M.  A.  L.,  her  executors,  administrators, 
and  assigns,  as  her  and  their  own  property ;  proviso,  that,  if  G.  L.,  his 
executors,  &c.,  should  pay  M.  A.  L.,  her  executors,  &c.,  95/.  on  October 
29th,  1837,  or  at  such  earlier  day  as  M.  A.  L.,  her  executors,  &c.,  should 
appoint,  and  should,  until  such  repayment,  pay  to  M.  A.  L.,  her  execu- 
tors, &c.,  5  per  cent,  interest  on  the  said  95/.,  by  equal  quarterly  pay- 
ments, on,  &c.,  then  the  said  indenture  should  cease,  determine,  and  be 
absolutely  void.  The  declaration  then  stated  that  the  plaintiffs  haa  not, 
nor  had  either  of  them,  as  yet  received  possession  of  the  goods,  or  any 
part  of  them;  and  that  the  plaintiffs  heretofore,  viz.:  July  24th,  1835, 
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were  lawfully  possessed,  as  bf  their  own  property,  of  the  saiu  indenture 
and  of  the  said  inventory,  the  said  inventory  then  being  of  great  value, 
viz.,  &c. ;  and,  being  so  possessed,  &c.  The  declaration  then  averred  a 
loss  of  the  inventory  by  the  plaintiffs,  and  a  finding  and  conversion  by 
the  defendant,  to  the  damage  of  the  plaintiffs,  &c. 

Demurrer,  assigning,  for  causes,  that  the  declaration  states  the  plain- 
tiffs to  have  been  possessed  of  the  inventory  before  it  was  received  by 
the  defendant,  and,  therefore,  it  was  the  property  of  the  plaintiff  Henry 
Ayling,  and  that  Mary  Anne  Ayling  ought  not  to  join  in  an  action  for 
the  recovery  of  it  after  it  had  become  the  property  of  Henry:  and  that 
the  declaration  does  not  aver  that  the  defendant  in  any  manner  received 
the  said  inventory  before  the  intermarriage  of  the  plaintiffs.  Joinder  in 
demurrer. 

Gale,  for  the  defendant.  This  action  is  brought  for  an  inventory,  of 
which  the  declaration  states  both  the  husband  and  wife  to  have  been 
possessed.  Now  "husband  and  wife  cannot  have  an  action  of  trover 
and  declare  that  they  were  both  possessed  of  certain  goods,  and  that 
the  defendant  converted  them  to  their  damage,  for  the  possession  of 
the  wife  is  the  possession  of  the  husband,  and  so  is  the  property;  there- 
fore, the  conversion  cannot  be  to  the  damage  of  the  wife,  but  of  the 
husband:'*  note  (1)  to  Wilbraham  v.  Snow,  2  Wms.  Saund.  47,  i.  It 
may  be  contended  that,  although  the  husband  and  wife  here  had  the 
inventory,  they  had  not  the  goods ;  that  the  inventory  was  incident  to 
the  goods,  and  partook  of  their  nature,  and  might  therefore  be  consi- 
dered, as  well  as  the  goods,  a  chose  in  action  of  the  wife.  But  there  is 
no  authority  for  such  a  position.  One  personal  thing  cannot  be  inci- 
dent to  another.  And,  as  to  the  goods,  the  declaration  shows  that  they 
had  vested  in  the  wife  while  she  was  sole ;  consequently,  they  became 
vested  in  the  husband  upon  the  marriage ;  Co.  Litt.  300,  a;  2  Bac.  Abr. 
652,  Detinue  (A,)  7th  edit.;  notwithstanding  the  want  of  possession; 
Com.  Dig.  Baron  and  Feme,  (E.  3.)  In  Nash  v.  Nash,  2  Madd.  133, 
a  promissory  note  given  to  the  wife,  and  unpaid  at  the  husband's  death, 
was  held  not  to  have  become  part  of  his  estate,  because  not  reduced 
into  possession  by  him;  but  that  was  because  the  note  was  considered 
a  chose  in  action,  and  not  like  money  or  a  chattel.  The  observation 
arising  from  the  nature  of  the  property  applies  also  to  JVildman  v.  Wild- 
man,  9  Ves.  174,  where  a  similar  decision  was  given  as  to  stock.  The 
question,  in  cases  like  the  present,  is,  whether  or  not  the  property  would 
survive  to  the  wife  if  the  husband  died.  Instances  may  be  cited  on  the 
other  side,  where  husband  and  wife  have  been  held  entitled  to  sue 
jointly  for  things  partaking  of  the  nature  of  realty;  but  those  are  cases 
in  which  the  subject  matter  would  survive  to  the  wife. 

Peacock,  contra.  There  are  many  cases  in  which  the  husband  may 
either  be  joined  with  the  wife  or  sue  alone  ;  and,  if  this  be  such  a  case, 
u  is  enough  for  the  present  argument.  The  property  in  the  goods,  here, 
wonld  have  survived  to  the  wife  ;  so,  therefore,  would  the  right  to  the 
inventory.  It  would  be  an  anomaly  that  the  inventory  should  go  to  the 
husband's  executors  while  the  right  in  the  goods  survived  to  the  wife. 
If  a  bond  be  given  to  the  wife  during  coverture,  both  may  join  in  an 
action  upon  it ;  but  the  right  to  sue  upon  the  bond,  if  not  enforced  in 
the  husband's  lifetime,  would  survive  to  the  wife,  and  the  right  to  the 
bond  itself  would  follow  the  right  of  action.  The  same  may  be  said,  in 
this  case,  of  the  right  to  the  inventory.    The  general  doctrine  of  law  as 
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to  the  joinder  of  husband  and  wife,  where  the  cause  of  action  has  ac- 
crued to  the  wife,  is  stated  in  Batmore  v.  Graves^  1  Ventr:  260,  and 
.Purdewv.  Jackson^  1  Russ.  L;  and  the  latter  case  explains  the  right  of 
the  wife,  where  the  chose  in  action  has  not  been  reduced  into  possession 
during  the  husband's  life,  (a)  ^'  In  action  for  a  tort  which  prejudices  a 
remedy  by  husband  and  wife,  the  husband  may  sue  alone,  or  they  may 
join  ;  as,  in  rescous  for  a  distress  of  a  rent-charge  due  before  the  cover- 
ture, the  husband  alone  may  sue ;  for  it  is  a  wrong  to  him."  "  Or  they 
may  join."  Com.  Dig.  Baron  and  Feme,  (x)  page  107,  citing  Cro.  Eliz. 
(459,)  Moore,  428,  {Fenner  v.  Flasket,)  "  So  in  action  for  champerty, 
or  maintenance  in  a  suit  against  the  husband  and  wife,  the  husband 
alone  shall  sue."  "  Or  they  may  join."  Com.  Dig.  Baron  and  Feme,  (x) 
page  107,  citing  2  Inst.  553.  It  may  be  true  that  the  cases  where  it  has 
been  held  that  husband  and  wife  should  join  in  actions  concerning  deeds, 
(as  trover  for  a  deed  of  rent-charge,  Com.  Dig.  Baron  and  Feme)  (V) 
relate  generally  to  deeds  connected  with  the  realty,  because,  formerly, 
deeds  passing  personal  property  were  comparatively  unfrequent ;  but 
there  is  no  ground  for  distinction;  and  in  2  Bac.  Abr.  663,  Detinue,  (B) 
ed.  7,  that  action  is  said  to  lie  ^'  for  a  husband  and  wife  for  a  deed  by 
which  an  annuity  is  granted  to  the  wife,  for  every  man  that  has  a  pro- 
perty in  deeds  may  bring  his  action  for  the  detaining  of  them." 

Gale,  in  reply.  Martindale  v.  Booth,  3  B.  &  Ad.  498;(23  E.  C.  L.  R. 
130,)  where  goods  had  been  mortgaged,  with  a  proviso,  as  in  this  case, 
for  the  avoidance  of  the  deed  on  certain  payments  being  made,  the  mort- 
gage was  treated  as  vesting  the  right  of  possession  in  the  mortgagees, 
for  they  were  held  entitled  to  recover  in  trespass  against  a  third  party 
seizing  the  goods:  and  this,  although  it  did  not  appear  that  default  had 
been  made  in  the  payments.  It  is  not  alleged  in  this  case  that  there 
has  been  any  wrongful  detention  of  the  goods  themselves.  No  authority 
has  been  adduced  to  prove  that  one  personal  thing  may  be  incident  to 
another.  No  inference  results  here  from  the  right  of  husband  and  wife 
to  sue  in  respect  of  things  incident  to  the  realty ;  because,  where  the 
right  exists  as  to  such  things,  the  principal  matter  would  clearly  survive 
to  the  wife.  If  the  inventory,  in  the  present  case,  follows  the  goods,  it 
cannot  be  correctly  alleged  that  the  plaintiffs  had  possession  of  it. 

Lord  Denman,  C.  J.  This  is  one  of  the  cases  in  which  either  the 
husband  may  sue  alone,  or  the  husband  and  wife  may  join.  It  cannot 
be  contended  that  the  goods  were  reduced  into  possession,  when,  as  far 
as  we  know,  the  interest  may  have  been  regularly  paid,  and  the  plain- 
tiffs, therefore,  may  never  have  been  in  a  situation  to  come  at  the  goods. 
The  husband  might,  indeed,  have  sued  for  the  inventory  separately, 
because,  without  it,  he  would  never  be  able  to  recover  the  goods;  but 
if  the  wife  continues  to  have  such  an  interest  in  them  as,  if  she  outlived 
her  husband,  would  survive  to  her,  and  would  go  to  her  executor  at  her 
death,  it  cannot  be  wrong  to  join  her  as  a  plaintiff. 

Williams,  J.,  {b)  concurred. 

Coleridge,  J.  The  true  test  in  a  case  like  this  is,  not  whether  the 
husband  might  sue  alone,  but  whether,  in  any  event,  the  right  of  action 
would  survive  to  the  wife.     Here  it  might  so  survive.    The  mortgage 

{a)  He  read  here  the  paasage  of  the  judgment  of  Lord  Giflford,  M.  R.,  pages  43, 44,  beginmng, 
"  What  ifl  the  universal  and  admitted  principle/'  ending^  <*  happen  to  aundve." 
{b)  IiitUedale,  J.,  was  absent  on  account  of  indisposition. 
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deed  is  to  be  void  if  the  principal  and  interest  are  duly  paid ;  in  that  case, 
therefore^  the  property  in  the  goods  does  not  absolutely  pass.  And  the 
declaration  states  that  the  plaintiffs  had  not  in  fact  received  possession 
of  them.  I  do  not  lay  it  down,  as  a  rule,  that  the  husband,  to  vest  pro- 
perty in  himself,  must  always  have  reduced  it  into  actual  possession ; 
but  the  deed  in  question  contemplates  that,  under  certain  circumstances, 
the  goods  shall  not  pass;  and  the  circumstances  do  not  appear  to  have 
taken  place.    The  parties,  therefore,  are  well  joined. 

Judgment  for  the  plaintiffs. 


CATHARINE  HAYWARD  against  CHARLES  PRITCHARD 
HASWELL.— p.  265. 

By  agreement  between  P.  and  H.,  P.  agreed  to  grant  to  H.  a  lease  of  land  and  the  buildings  then 
standing  thereon,  and  others  to  be  erected  thereon  under  the  agreement,  with  the  appurtenances, 
as  they  then  were  and  had  been  in  the  possession  of  H.,  for  a  term  of  years  to  commence  at  a 
day  then  past,  at  a  specified  rent,  payable  on  days  then  to  come ;  and  P.  agreed  in  four  months 
to  erect  certain  buildings  on  the  land ;  and  H.  agreed  to  take  the  lease  and  execute  a  counter- 
part, and,  in  the  said  four  months,  to  erect  certain  other  buildings  on  the  land ;  and  it  was  agreed 
that  the  lease  should  be  granted  immediately  after  P.  should  obtain  his  lease  of  the  said  premises 
from  M.,  under  a  then  subsisting  agreement  between  P.  and  M.;  and  that  the  lease  from  P.  to  H» 
should  contain  like  covenants,  &c,  to  those  in  the  lease  from  M.  to  P.,  and  such  other  cove- 
nants as  were  usual  in  such  leases ;  and  H.  agreed  to  pay  the  rent,  as  if  the  lease  from  P.  were 
already  executed.  If  H.  failed  to  pay  such  rent,  or  perform  the  agreement,  the  agreement  was 
to  be  void  so  far  as  regarded  the  engagements  of  P. ;  and  P.  might  retain,  or  re-enter  upon, 
and  dispoee  of,  the  premises.  If  P.  failed  to  perform,  &c,  he  was  to  pay  500/.  to  H.,  as  liqjui- 
dated  damages. 

Held,  that  the  instrument  did  not  amount  to  a  present  demise,  inasmuch  as  P.  appeared  by  the 
agreement  to  have  no  present  power  to  grant  a  lease ;  and  that,  H.  having  entered  and  made 
de&ult  in  payment  of  rent,  P.  couki  not  distrain. 

Replevin.  On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London 
sittings  after  Michaelmas  term,  1835,  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  this  Court  upon  a  special  case,  in  which  the 
question  was  stated  to  be,  whether  the  following  instrument  did  or  did 
not  warrant  the  defendant  in  distraining  for  the  rent  thereby  reserved. 

'^Articles  of  agreement,  made  and  concluded  the  21st  day  of  May, 
1833,  between  Charles  Pritchard  Haswell,  of,  &c.,  for  himself,  his  heirs, 
executors,  and  administrators,  of  the  one  part,  and  Catharine  Hay  ward, 
of,  &c.,  for  herself,  her  heirs,  executors,  and  administrators,  of  the  other 
part,  as  follows,  viz. : — the  said  C.  P.  H.,  in  consideration  of  the  agree- 
ment hereafter  contained  on  the  part  of  the  said  C.  H."  &c.,  << hereby 
agrees  to  grant,  at  the  time  hereinafter  mentioned,  unto  the  said  C.  H., 
her  executors,  &c.,  a  lease  of  all  that  piece  or  parcel  of  ground  contain- 
ing, &c.,  with  the  messuages  or  tenement,  workshop,  and  buildings,  now 
standing  and  being  thereon,  except  such  of  them  as  are  to  be  pulled 
down  as  hereinafter  is  provided  for ;  and  also  of  the  dwelling-house, 
workshops,  erections,  and  buildings  hereinafter  agreed  to  be  erected  and 
built  on  the  site  thereof;  with  their  and  every  of  their  rights,  members, 
and  appurtenancea,  situated,  &c.;  as  the  same  now  are  and  have  been 
for  many  years  past  in  the  possession  of  the  said  C.  H.;  for  the  term  of 
fifty-nine  years,  and  one  quarter  of  another  year,  wanting  ten  days,  from 
the  28th  day  of  March  last,  at  the  rent  of  12/.  10^.  for  the  first  half  year 
of  the  said  term,  payable  in  equal  portions  on  the  24th  day  of  June  and 
the  i9th  day  of  September  next,  and  at  the  yearly  rent  of  60/.  for  the  re* 


158  Hatward  v.  Haswell,  H.  T.  1837.  [266 

mainder  of  the  said  term,  payable  quarterly,  on,  &c.,  free  from  all  de- 
ductions whatsoever,"  &c.,  (for  taxes  or  otherwise:)  "and, for  the  con- 
sideration aforesaid,  the  said  C.  P.  H.  further  agrees  to  and  with  the  said  ' 
C.  H.,  her  executors,"  &c.,  "that  he  the  said  C.  P.  H.  shall  and  will, 
within  the  space  of  four  calendar  months  from  the  date  hereof,  at  his. 
own  proper  costs  and  charges,  under  the  inspection  and  to  the  approba- 
tion and  satisfaction  of  the  surveyor  for  the  time  being  of  the  Merchant 
Tailors'  Company,  erect,  build,  and  finish,  fit  for  habitation,"  &c.,  "on 
the  before  mentioned  piece  of  ground,  a  dwelling-house  and  workshops, 
in  the  manner  described  in,  and  according  to,  the  specification  and  plans 
hereunto  respectively  annexed,  he  being  allowed,"  &c.,  (stipulation  as 
to  removing  and  using  certain  materials ;)  "  and  the  said  C.  H.,  in  con- 
sideration of  the  costs  and  charges  to  be  incurred  by  the  said  C.  P.  H. 
in  and  about  the  performance  of  the  several  works  specified  and  described 
in  the  said  specifications  and  plans,  hereby  agrees  that  the  said  C.  H., 
her  executors,  &c.,  shall  and  will  accept  and  take  the  said  lease,  and  ex- 
ecute a  counterpart  thereof,  when  tendered,"  and  "shall  and  will,  within 
the  like  period  of  four  months,  at  her  or  their  own  costs  and  charges, 
erect,  build,  and  finish,  on  the  said  piece  of  ground,  all  such  other  erec- 
tions and  buildings,  in  addition  to  those  hereinbefore  agreed  to  be  erect- 
ed and  built  by  the  said  C.  P.  H.,  as  are  required  to  be  erected  and 
built  under  and  by  virtue  of  certain  articles  of  agreement  bearing  date 
the  5th  day  of  October  last,  and  made  between  the  Merchant  Tailors' 
Company  of  the  first  part,  the  Venerable  Joseph  Holden  Pott,  Archdea- 
con of  London,  &c.,  of  the  second  part,  and  the  said  C.  P.  H.  of  the  third 
part,  and  in  conformity  therewith;"  such  erections,  when  finished,  to 
be  of  the  aggregate  value  of  800/.  "And  it  is  hereby  agreed  and  de- 
clared, by  and  between  the  parties  hereto,  to  be  the  true  intent  and 
meaning  of  them,  and  of  these  present,  that  the  lease  hereby  agreed  to 
be  granted  shall  be  granted  immediately  after  the  said  C,  P,  H.  shall 
obtain  his  lease  of  the  said  premises  under  the  before  mentioned  agree-- 
ment  of  the  5th  day  of  October  last,  (and  which  he  shall  obtain,  with  all 
convenient  speed,  at  his  own  costs  and  charges,)  and  shall  contain  on 
the  part  of  the  lessee  like  covenants,  provisos,  and  agreements,  to  those 
to  be  contained  in  the  original  lease  of  the  said  premises  so  to  be  granted 
to  the  said  C.  P.  H.  as  aforesaid,  and  such  other  covenants  as  are  usual 
and  common  in  like  leases ;  and  that  the  said  C.  H.,  her  executors,"  &c., 
"shall  and  will  well  and  truly  pay  the  rent  hereby  agreed  to  be  paid  on  the 
daysandinthe  manner  aforesaid,asif  the  lease  herebyagreed  to  be  granted 
had  been  executed ;  and  perform  and  keep  all  and  every  the  stipulations 
to  which  the  said  C.  P.  H.  is  subject  by  the  agreement  under  which  he 
holds  the  said  premises,  except  such  as  he  is  bound  to  perform  by  virtue 
or  in  pursuance  of  these  presents;  and  from  time  to  time  indemnify, 
and  keep  indemnified,  him,  the  said  C.  P.  H.,  his  executors,"  &c.,  "of, 
from  and  against  all  loss,  damage,  or  expense,  which  he  or  they  may 
incur  or  sustain  by  reason  of  the  non-performance  thereof."  Further 
agreement  by  C.  H.,  her  executors,  &c.,  to  pay  C.  P.  H.,  his  executors, 
&c.,  the  costs  of  preparing  these  presents,  and  also  the  agreement  and 
counterpart  between  the  Merchant  Tailors*  Company  and  C.  P.  H.,  and 
the  lease  and  counterpart  to  be  executed  by  him  to  C.  H.,  her  executors, 
&c.,  by  virtue  of  these  presents.  "Provided  always  that  if  it  shall  hap- 
pen that  the  said  C.  H.,  her  executors,  &c.,  shall  neglect  to  pay  the  be 
fore-mentioned  rent  on  the  days  and  in  the  manner  herein-before  pro* 
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▼idedy  or  shall  neglect  to  perform,  fulfil,  and  keep,  all  and  every  the 
stipulations  and  agreements  herein-before  contained,  and  on  her  part  to 
be  performed,"  &c.,  "then,  and  in  either  of  those  cases,  this  agreement, 
so  far  as  relates  to  the  engagements  of  the  said  C.  P.  H.,  his  executors," 
&C.,  "shall  be  void  and  of  no  eflfect;  and  he  and  they  shall  immediately 
thereupon  be  at  full  liberty  to  retain  or  enter  upon  possession  of  the  pre- 
mises hereby  agreed  to  be  let,  and  to  relet  or  otherwise  dispose  of  the 
same,  to  the  exclusion  of  the  said  C.  H.,  her  executors,"  &c.  Further 
agreement  by  C.  P.  H.  that,  incase  the  saidC.  P.  H.,  his  executors,  &c., 
should  neglect  to  perform,  &c.,  all  the  stipulations  and  agreements  on  his 
part  therein-before  contained,  he,  C.  P.  H.,  his  executors,  &c.,  should  pay 
C.  H.,  her  executors,  &c.,  500/.  as  liquidated  damages. 

Gurneyy  for  the  plaintiff.  The  defendant  is  to  show  that  the  relation 
of  landlord  and  tenant  was  created  by  the  agreement.  The  parties 
clearly  contemplated  a  future  lease ;  and  this  circumstance,  although 
not  absolutely  decisive,  creates  a  presumption,  as  far  as  it  goes,  against 
their  having  intended  to  create  a  lease.  It  does  not  appear  that  the 
possession  of  the  plaintiff  was  in  consequence  of  the  agreement :  she  is 
stated,  in  the  agreement,  to  have  been  in  occupation  "  for  many  years 
past."  In  every  instatice  in  which  it  has  been  held  that  an  instrument, 
containing  stipulations  for  a  lease  to  be  granted,  amounted  itself  to  a 
lease,  there  has  been  certainty  as  to  the  terms.  In  Morgan  dem.  Dow- 
ding  V.  Bisselly  3  Taunt.  65,  the  stipulation  was,  that  the  tenant  should 
"hold,"  from  a  day  past,  under  the  covenants  usual  between  landlord 
and  tenants  where  the  premises  were  situate;  and  this  was  thought  too 
uncertain  for  an  actual  lease.  Here  the  proviso  is  that  the  covenants 
shall  be  similar  to  those  in  a  lease  to  be  hereafter  granted  to  the  de- 
fendant by  a  third  party,  and  "  such  other  covenants  as  are  usual  and 
common  in  like  leases."  In  Doe  dem,  Pearson  v.  Riesy  8  Bing.  178, 
(21  E.  C.  L.  R.  261,)  it  was  objected  that  the  instrument,  said  to  amount 
to  a  lease,  contained  a  stipulation  for  a  future  lease,  of  which  the  cove- 
nants were  undefined,  (a)  There  the  terms  of  the  agreement  were  that 
the  future  lease  should  contain  all  the  covenants,  &c.,  entered  into  in  a 
lease  already  granted.  The  instrument  was  held  to  amount  to  a  lease, 
TnvDAL,  C.  J.,  saying,  "  In  all  the  cases  in  which  such  a  stipulation" 
(for  a  future  lease)  "  has  been  held  to  render  the  agreement  containing 
it  executory,  the  terms  of  the  future  lease  have  been  unascertained  at 
the  time  of  entering  into  the  agreement ;  whereas  here,  the  future  lease 
is  to  be  prepared  by  the  attorney  of  the  defendant,  Knapp,  and  to  con- 
tain" clauses,  "  which  were  either  in  the  possession  of  the  Enapps,  or, 
at  least,  within  their  knowledge."  Here  the  terms  are  to  resemble 
those  of  a  lease  not  yet  in  existence.  Further,  not  only  is  the  time  at . 
which  the  holding  is  to  commence  uncertain,  but  the  agreement  itself 
shows  that  the  defendant  had  not  yet  the  power  of  granting  any  lease 
at  all.  Till  a  lease  was  made  to  the  defendant,  none  could  be  made  by 
him  to  the  plaintiff.  The  case  in  this  respect  resembles  Doe  dem,  Coore 
V.  Clare,  2  T.  R.  739.  Again,  the  defendant  was  to  erect  a  dwelling 
house;  till  that  was  done,  the  plaintiff  had  not  the  enjoyment x>f  all 
that  was  contemplated ;  and  no  lease  can  be  presumed  under  such  cir- 
cumstances; Regnart  v.  Porter,  7  Bing.  451,  (20  E.  C.  L.  R.  194;) 
Doe  dem,  Jackson  v.  ^shburner,  5  T.  R.  163.    The  agreement  that  the 

(a)  See  StarUforth  ▼.  Fox,  7  Bing.  690,  (20  E.  C.  L.  S.  8490  nforred  to  in  th«  veport,  9 
Bing.  ISl,  (31  £.  C.  L.  R.  261.) 
TOL.  xxxin. — ^11 
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plaintiff  shall  pay  the  rent  as  if  the  lease  stipulated  for  were  granted,  is 
quite  consistent  with  an  absence  of  any  intention  to  create  immediately 
the  relation  of  landlord  and  tenant.  There  may  be  a  liability  to  an 
action  for  use  and  occupation,  yet  no  rent,  (though  the  word  be  inaccu- 
rately introduced,)  and  no  power  of  distress.  Hope  v.  Booth,  1  B.  & 
Ad.  498,  (20  E.  C.  L.  R.  433,)  is  an  instance  of  the  word  "  rent"  being 
used  without  creating  a  tenancy.  In  Pinero  v.  Judsouj  6  Bing.  206, 
(19  E.  C.  L.  Jl.  56,)  where  the  agreement  was  held  to  amount  to  an 
actual  demise,  the  terms  were  much  more  conclusive  than  here :  the 
party  was  to  "hold"  subject  to  covenants  inconsistent  with  so  short  an 
interest  as  that  of  tenant  from  year  to  year.  Here  the  inconvenience 
(which  was  considered,  in  Morgan  dem,  Dowding  v.  Bissell,  3  Taunt. 
65.  to  afford  an  argument  as  to  the  intention  of  the  parties)  would  be 
great,  if  the  agreement  were  held  to  give  a  right  to  distrain;  for  the 
defendant  might  distrain,  and  yet  the  plaintiff  never  have  the  lease  con- 
templated. The  stipulation,  at  the  end  of  the  agreement,  for  payment 
of  500/.,  as  liquidated  damages  upon  non-performance  of  the  agreements 
by  the  defendant,  is  not  such  as  would  probably  be  inserted  in  a  lease 
creating  the  relations  of  landlord  and  tenant. 

GodsoTiy  contra.  It  cannot  be  properly  said  that  the  plaintiff  did  not 
occupy  under  the  agreement :  the  rent,  stipulated  for  by  the  agreement, 
is  to  run  from  a  day  then  past:  the  plaintiff,  therefore,  assents  to  her 
previous  occupation  being  taken  as  under  and  subject  to  the  agreement. 
It  is  argued  that  the  defendant  had  no  power  to  grant  a  lease,  until  he 
himself  had  a  lease  granted  to  him;  but  it  appears  that  he  held  an 
agreement  entitling  him  to  a  lease,  and,  as  between  these  parties,  an  in- 
strument might  be  entered  into,  creating,  in  contemplation  of  the  lease 
to  be  granted  afterwards  to  the  defendant,  the  immediate  relation  of 
landlord  and  tenant.  Pinero  v.  Judson,  6  Bing.  206,  (19  E.  C.  L.  R. 
56,)  is  applicable  in  principle:  the  stipulation  here,  that  the  plaintiff 
should,  within  four  months,  erect  buildings  on  the  premises,  is  as  strong 
evidence  as  the  stipulations  in  that  case,  that  the  relation  intended  was 
not  merely  that  to  arise  from  the  future  lease,  but  one  by  which  the 
party  should  take  an  immediate  interest.  A  similar  ground  was  in- 
sisted upon  by  Lord  Ellenborouoh  in  Poole  v.  Bentley^  12  East,  168. 
S.  C.  at  N.  P.  2  Camp..  286,  where  the  agreement  was  held  to  consti- 
tute a  lease.  As  to  the  alleged  uncertainty  in  the  terms,  the  covenants 
in  the  proposed  lease  to  the  defendant  are  ascertainable  as  much  as 
those  in  Doe  dem,  Pearson  v.  Ries,  8  Bing.  178,  (21  E.  C.  L.  R.  261.) 
In  Morgan  dem.  Doioding  v.  Bissell,  3  Taunt.  65,  the  amount  of  rent 
to  be  finally  paid  was  not  fixed :  here  it  is.  In  Doe  dem,  Coore  v.  Clare, 
2  T.  R.  739,  the  objection  to  considering  the  instrument  as  a  lease  was 
that  it  did  not  appear  but  that,  for  want  of  a  license,  the  demise  would 
create  a  forfeiture :  here  there  is  no  such  difficulty.  In  JVamian  v. 
Faithfully  5  B.  &  Ad.  1042,  (27  E.  C.  L.  R.  261,)  Lord  Denman,  C.  J., 
held  the  agreement  to  be  a  lease,  because,  as  he  stated,  "Every  thing 
necessary  to  a  complete  and  perfect  lease  is  contained  in  the  instrument 
A  specific  rent  is  reserved;  the  time  at  which  the  tenancy  is  to  com 
mence,  and  the  rent  to  become  payable,  are  ascertained."  Those  tests 
apply  here:  and  there  are  words  of  present  demise.  The  words  "at 
the  time  hereinafter  mentioned,"  in  the  beginning  of  the  agreement, 
xefer  only  to  the  granting  of  the  formal  lease,  not  to  the  time  when  en- 
joyment shall  commence.     The  stipulation  for  a  future  lease  forms  no 
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objection ;  such  a  stipulation  was  contained  in  the  agreement  in  most 
of  the  cases  which  have  been  cited.  [He  also  referred  generally  to  the 
authorities  collected  in  Harrison's  Digest,  Landlord  and  Tenant,  IH.]  (a) 

Gurnei/y  in  reply,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.    We  cannot  say  that  the  parties  intended  to 
create  a  lease,  when  they  knew  there  was  no  power  to  do  so. 

W11.LIAMS  (6)  and  Coleridge,  Js.,  concurred. 

Judgment  for  plaintiff. 

(a)  See  also  Pearce  ▼.  Chealyn,  4  A.  dc  £.  225,  (31  E.  C.  L.  R.  54.) 
{h)  LitUedale,  J.,  was  abMnt. 
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8taL  4  &  6  W.  4,  c.  76,  a.  81,  precluding  appellants  against  an  order  of  removal  from  entering, 
at  sessions,  into  any  ground  of  appeal  not  specified  in  the  statement  sent  with  their  notice  of 
appeal,  9lc^  extends  to  objections  apparent  on  the  face  of  the  order. 

Per  Coleridge,  J.,  in  an  order  removing  parents  and  children,  the  omission  to  state  the  children's 
I  is  not  a  defect  apparent  on  tlie  fiice  of  the  order. 


Two  justices  made  an  order,  dated  February  12th,  1835,  for  the 
removal  of  William  Tipladv,  Ann  his  wife,  and  their  four  children,  from 
the  township  of  Withernwick  in  the  East  Riding  of  Yorkshire,  to  the 
township  of  West  Newton  in  the  said  Riding.  The  order  of  removal 
did  not  state  the  names  or  ages  of  the  children ;  but  it  stated  that  West 
Newton  was  the  place  of  their  last  legal  settlement.  West  Newton 
appealed  against  this  order  at  the  quarter  sessions  holden  at  Beverly 
on  the  13th  of  April  following.  In  the  notice  of  appeal,  the  only  causes 
of  appeal  stated  were  that  the  pauper  William  Tiplady  never  obtained 
a  settlement  in  West.  Newton  by  hiring  and  service,  as  alleged  in  the 
examination  of  the  pauper  annexed  to.the  order  of  removal;  and,  if  he 
did  obtain  such  settlement,  then  that  he  had  acquired  a  subsequent  settle- 
ment (as  particularly  stated  in  the  notice)  in  the  parish  of  Leven,  in  the 
said  East  Riding.  On  the  trial  of  the  appeal  it  was  proved  that  Tip- 
lady  gained  a  settlement  in  West  Newton,  by  hiring  and  service ;  that 
he  had  only  four  children ;  and  that  such  children  were  legitimate  and 
were  named  Maria,  William,  David,  and  Ralph,  and  were  of  the  respect- 
ive ages  of  ten,  seven,  six,  and  two  years,  or  thereabouts.  The  appel- 
lants failed  in  proving  any  subsequent  settlement ;  but  they  objected 
that  the  order  of  removal  was  bad  as  respected  the  children,  inasmuch 
as  it  did  not  state  their  names  or  ages.  The  respondents  argued  that 
it  was  not  necessary  to  state  the  names  or  ages  of  the  children,  inas- 
much as  the  order  6i  removal  adjudged  that  West  Newton  was  the  legal 
settlement  of  the  said  William  Tiplady,  Ann  his  wife,  and  their  four 
children ;  and,  besides,  that  the  appellants  could  not  make  this  objec- 
tion, not  having  specified  it  in  their  notice  as  one  of  their  grounds  of 
appeal ;  and  that,  at  all  events,  the  sessions  had  power  to  amend  the 
order  by  inserting  the  names  and  ages  of  the  children.  The  sessions 
confirmed  the  order  as  to  William  Tiplady  and  his  wife,  but  quashed  it 
as  to  the  children,  subject  to  the  opinion  of  this  Court,  whether  the 
non-statement  of  the  names  and  ages  was,  under  the  circumstances,  a 
legal  objection  to  the  order ;  whether  the  appellants  could  insist  on  such 
objection,  (if  it  were  one,)  it  not  being  stated  in  their  notice  of  appeal ; 
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and  whether  the  sessions  had  power  to  amend  the  order  by  inserting  the 
names  and  ages  of  the  children.  If  this  Court  should  be  of  opinion, 
&c.  [The  case  then  went  on  to  state  that,  according  to  the  opinion  of 
this  Court  on  the  above  points,  the  order  of  removal  was  to  be  altoge- 
ther confirmed,  or  to  be  amended  and  confirmed,  or  the  order  of  sessions 
to  be  confirmed.] 

R,  C.  Hildyardy  in  support  of  the  order  of  sessions.  First,  notwith- 
standing the  enactments  of  stat.  4  &  5  W.  4,  c.  76,  s.  81,  appellants 
against  an  order  of  removal  may  still  object  to  the  order  on  account  of 
defects  apparent  on  the  face  of  it,  though  no  notice  of  such  objection  may 
have  been  given.  Every  court  may  notice  defects  which  would  render 
its  judgment  a  nullity.  Suppose  it  appeared  by  the  order  of  removal 
that  the  respondent  parish  was  in  a  place  out  of  the  jurisdiction  of  the 
removing  justices:  the  order  might  be  brought  up  by  certiorari  and 
quashed,  or  it  might  be  treated  as  a  nullity,  though  confirmed  by  the 
sessions,  and  though  not  removed  by  certiorari.  Then  ought  the  ses- 
sions to  be  called  upon  to  consume  time  in  the  consideration  of  an  order 
to  which  such  an  objection  exists  ?  In  Rex  v.  Bromyard^  8  B.  &  C.  240, 
(15  E.  C.  L.  R.,)  it  was  held  that  the  sessions  could  not  quash  a  rate 
for  causes  which  were  not  specified  in  the  notice  of  appeal :  but  the 
defect  relied  on  there  was  one  which  made  the  rate  voidable  only ;  had 
it  been  such  that  the  rate  would  have  been  absolutely  void,  the  decision 
would  have  been  different.  [Coleridge,  J.  According  to  your  argu- 
ment, a  great  injustice  would  be  done  to  respondents  in  a  case  like  the 
present ;  because,  if  they  had  notice  of  the  objection,  they  might  aban- 
don the  order,  and  not  go  on  incurring  expense  which  might  be  useless, 
and  which  the  eighty-first  section  of  the  statute  was  intended  to  pre- 
vent.] The  object  of  the  clause  was  to  let  the  respondents  know  what 
facts  were  relied  upon  as  the  grounds  of  litigation.  The  order  itself  is 
in  their  hands ;  and  whatever  appears  on  the  face  of  it  is  known  to 
them  as  well  as  to  the  appellants.  Secondly,  this  is  an  objection  sub- 
stantially affecting  the  validity  of  the  order.  ^^  An  order  must  describe 
the  parties  with  sufficient  certainty."  ^^  An  order  to  remove  a  man  and 
his  family  is  bad  as  to  the  family,  for  it  is  too  general.  It  is  usual, 
therefore,  and  perhaps  necessary,  to  set  forth  the  name  of  the  wife,  and 
more  especially  of  the  children,  where  they  are  known."  2  Nol.  P.  L.  223, 
4th  ed.  This  is  necessary,  at  all  events  in  the  case  of  the  children,  because 
the  order,  if  unappealed  against,  or  confirmed,  is  conclusive  as  to  the 
settlement  for  the  future.  The  absence,  indeed,  of  a  statement  as  to 
the  ages  might  perhaps  be  cured  by  an  adjudication  of  the  sessions,  as 
is  pointed  out,  2  Nol.  P.  L.  223,  4,  4th  ed.  Thirdly,  the  sessions  have  no 
power  to  amend.  [It  is  unnecessary  to  state  the  argument  on  this  point.] 
The  order  of  removal  being  now  before  this  Court,  the  Court  is  bound 
to  notice  defects  appearing  on  the  face  of  it.  Such  defects  are  particu- 
larized in  2  Nol.  P.  L.  600,  4th  ed.,  among  "  the  points  which  may  be 
taken  in  argument,  relative  to  orders  removed  into  the  Court  of  King's 
Bench." 

N.  R.  Clarke^  contra.  The  omission  to  name  the  children  is  not  a 
defect  on  the  face  of  the  order.  They  might  not  have  acquired  any 
names.  In  the  passage  first  cited  from  Nolan's  Poor  Law,  it  is  said 
that  the  names  of  the  children  must  be  set  forth,  ^^  where  they  are 
known."  Evidence  would  be  necessary  to  inform  the  Court  that  they 
had  names.     And,  in  Rex  v.  Bromyard,  the  Court  would  not  allow  of 
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any  distinction,  under  stat.  (IT.  K.)  41  G.  S,  c.  23,  s.  4,  between  cases 
in  which  the  defect  appeared  on  the  face  of  the  rate,  and  those  in  which 
it  required  to  be  shown  bj  evidence.  [He  was  then  stopped  bj  the 
Court.] 

Lord  Denman,  C.  J.  We  ought  not  to  encourage  any  doubt  on  this 
point.  The  stat.  4  &  5  W.  4,  c.  76,  s.  81,  which  requires  appellants  to 
furnish  a  statement  of  the  grounds  of  their  appeal,  enacts  '^  that  it  shall 
not  be  lawful  for  the  respondent  or  appellant  parish,  on  the  hearing  of 
any  appeal,  to  go  into  or  give  evidence  of  any  other  grounds  of  remo- 
val, or  of  appeal  against  any  order  of  removal,  than  those  set  forth  in 
such  respective  order,  examination,  or  statement  as  aforesaid."  I  think 
we  ought  not  to  allow  any  distinction  to  be  introduced  which  may  pre- 
vent a  clear  application  of  the  statute.  We  need  not,  therefore,  say 
whether  this  objection  is  substantial  or  not,  but  must  hold  that  it  cannot 
be  admitted. 

Williams,  J.(a)  I  am  of  the  same  opinion.  There  is  no  decision 
which  authorizes  us.  to  confine  the  enactment  in  the  manner  contended 
for.  We  ought  to  give  it  a  large  and  liberal  construction.  [His  Lord- 
ship here  read  the  clause.]     The  words  conclude  the  appellants. 

Coleridge,  J.  I  am  of  the  same  opinion.  It  has  been  a  common 
complaint  that  litigation  has  been  encouraged  by  allowing  refinements 
upon  the  language  of  statutes.  We  have  here  a  new  statute  before  us, 
and  we  are  bound  to  give  it  a  plain  construction.  The  appellants  would 
read  the  enactment  in  question,  as  if  the  words  were  "any  other 
CTounds  of  appeal,  not  apparent  on  the  face  of  the  order,  than  those  set 
forth  in  such  respective  statement,"  &c.  It  is  said  that  the  respondents 
have  the  order  in  their  hands,  and  may  be  expected  to  know  of  defects 
apparent  on  the  face  of  it.  But,  if  they  are  not  mentioned  in  the  no- 
tice, it  may  be  supposed  that  they  will  not  be  insisted  upon.  Then  it  is 
contended  that,  the  order  being  before  the  Court,  we  are  bound  to  notice 
such  apparent  defects.  Conceding  that  for  the  present,  I  am  not  pre- 
pared to  say  that  the  order  in  question  is  bad  on  the  face  of  it  by  reason 
of  the  alleged  defect.  Evidence  must  be  dduced  to  show  that  the 
omission  complained  of  is  a  defect.  The  children  may  not  have  any 
known  name :  they  may  be  illegitimate,  or  not  yet  christened,  and  may 
not  have*acquired  any  name.  The  appellants,  to  support  their  objec- 
tion, have  to  show  that  the  order  must  necessarily  be  bad. 

Order  of  sessions  quashed,  as  to  the  children, 
(a)  Littledale,  J.,  was  absent  on  account  of  indisposition 
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Pauper  was  hired  by  D.  to  take  care  of  his  stock  ou  certain  marshes.  It  wap  agreed  that 
he  should  have  Vis,  ^  week  wages,  and  the  keep  of  a  cow,  and  he  was  to  occupy  a  house 
on  the  marshes  rent  free.  The  house  had  been  hired  by  D.,  with  the  marshes,  and 
wa^  always  appropriated  to  the  person  who  looked  after  the  stock  there.  Pauper  was 
to  go  into  the  house  at  Michaelmas,  and  it  was  stipulnted,  at  his  desire,  "  that  he 
should  not  be  obliged  to  leave  the  house  unless  he  had  notice  to  quit  at  Michaelmas.^*  He 
took  charge  of  the  stock,  entered  on  the  cottage  in  1817,  and  resided  there  nine  years, 
having  no  other  employment  than  the  charge  of  D.'s  stock. 

The  sessions,  on  appeal  against  an  order  of  removal,  found  that  the  pauper  had  occupied 
the  cottage  as  servant,  not  as  tenant,  and  had  gained  no  settlement  by  such  occupation ; 
and  they  sent  a  case,  desiring  the  opinion  of  this  Court,  whether  or  not  they  had  come 
to  a  proper  decision. 

Heldy  that,  on  the  above  facts,  the  finding  of  the  sessions  was  not  necessarily  wrong,  and 
therefore  that  it  ought  not  to  be  disturbed. 

On  appeal  against  an  order  of  two  justices,  whereby  Abigail,  widow 
of  William  Alexander,  was  removed  from  the  parish  of  St.  Osyth,  in 
Essex,  to  the  parish  of  Snape,  in  Suffolk,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

In  1817,  William  Alexander,  then  a  servant  in  the  employ  of  William 
Kendall  Dawson,  was  engaged  by  him  to  take  care  of  his  stock  upon 
the  marshes  of  St.  Osyth.  It  was  agreed  that  he  should  receive  12«.  a 
week  wages,  and  the  keep  of  one  cow,  four  sheep,  and  two  pigs,  upon 
the  marshes ;  and  for  this  purpose  he  was  to  occupy,  rent  free,  a  certain 
house  situate  upon  the  marshes.  This  house  had  been  originally  built 
for,  and  had  always  been  appropriated  to  the  use  of,  the  person  who 
looked  after  the  stock  upon  the  marshes,  and  was  never  let  to  any  other 
person ;  and  Dawson  hired  the  marshes  and  the  cottage  at  the  same 
time.  Alexander  was  to  go  into  the  house  at  Michaelmas ;  and,  at  the 
time  he  commenced  taking  care  of  the  stock  on  the  marshes,  it  was 
stipulated,  at  his  express  desire,  that  he  should  not  be  obliged  to  leave 
the  house  unless  he  had  notice  to  quit  at  Michaelmas.  Alexander  took 
charge  of  the  stock,  and  possession  of  the  cottage,  in  1817,  and  resided 
in  it  more  than  nine  years,  during  which  time  he  had  no  other  employ- 
ment than  taking  care  of  Mr.  Dawson's  stock. 

The  sessions  found  that,  without  the  cottage,  the  keep  of  a  cow,  four 
sheep,  and  two  pigs,  given  to  Alexander  under  the  above  agreement,  was 
not  a  tenement  of  sufficient  value  to  confer  a  settlement ;  and  they  were 
also  of  opinion,  upon  the  facts  above  stated,  that  the  occupation  of  the 
cottage  by  the  pauper  was  an  occupation  by  him  in  the  character  of  a 
servant,  and  connected  with  the  hiring,  and  not  an  occupation  as  a  tenant. 
If  the  Court  were  of  opinion  that  the  sessions  arrived  at  an  improper  • 
decision  with  respect  to  the  cottage,  the  order  of  sessions  was  to 
be  quashed,  otherwise  it  was  to  stand -confirmed. 

Ryland^  (with  whom  was  Turner^  in  support  of  the  order  of  sessions, 
was  stopped  by  the  Court. 

Knox,  contra.  The  present  case  is  distinguished  from  those  in  which 
a  holding  under  similar  circumstances  has  been  held  not  to  confer  a  set- 
tlement, by  the  amount  of  interest  which  the  pauper  Alexander  took 
under  the  agreement.  It  was  expressly  stipulated,  at  his  desire,  that 
he  should  not  be  obliged  to  leave  the  house  unless  he  received  notice  to 
quit  at  Michaelmas.  It  has  been  held  in  similar  cases  that  the  servant 
acquired  no  settlement,  because  his  occupation  was  the  occupation  of  thfe 
master.     Here,  if  the  master  had  chosen  to  put  an  end  to  the  service, 
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he  coald  not  have  turned  the  pauper  out  of  the  house  until  the  requisite 
notice  had  been  given  ;  and  the  continued  holding  of  the  pauper  in  de- 
fault of  such  notice  could  not  have  been  deemed  an  occupation  by  Daw- 
son as  his  master.  The  effect  of  an  occupation  of  premises  by  a  servant 
was  much  considered  lately  in  Rex  v.  St.  Mary^  Newington^  5  B.  &  Ad. 
540,  (27  E.  C.  L.  R.)  There  the  holding  was  necessary  to  the  service, 
yet  the  Court  decided  that  a  settlement  was  gained.  Faree,  J.,  said, 
'^  It  is  not  clear  that  the  curate  is  not  tenant  to  the  rector ;  but  it  is  not 
necessary  for  the  purpose  of  gaining  a  settlement  that  he  should  be  so. 
It  is  sufficient  if  he  comes  to  occupy  as  having  an  interest  of  his  own, 
and  not  as  servant  to  another. "(a)  Rex  v.  Cheshunty  1  B.  &;  Aid.  473, 
may  appear  to  support  the  present  order  of  sessions ;  but  neither  in  that 
nor  in  any  other  case  )ias  the  settlement  been  defeated  by  the  mere  fact 
that  the  occupation  was  for  the  purpose  of  service.  Where  the  decision 
has  been  against  a  settlement,  the  occupation  has  been  commensurate 
with  the  service.  The  sessions  here  have  found  that'  the  pauper  occu- 
pied as  servant:  but  they  refer  the  effect  of  the  agreement  to  this 
Court. 

Lord  Dbnman,  C.  J.  In  my  view  of  this  case  there  could  have  been 
no  holding  as  tenant,  even  according  to  Mr.  Knox's  argument,  till  the 
period  of  service  expired ;  and  the  case  does  not  show  when  it  did  ex- 
pire. And,  besides,  the  agreement  was  merely  that  the  pauper  ^'  should 
not  be  obliged  to  leave  the  house  unless  he  had  notice  to  quit  at  Michael- 
mas." To  quit  what?'  The  case  does  not  say.  It  might  be  to  quit  the 
service.  The  sessions  have  found  that  the  holding  was  in  the  character 
of  servant,  not  of  tenant,  and  I  cannot  say  that  they  are  wrong. 

Williams,  J.(6)  The  finding  of  the  sessions,  that  the  pauper  held 
as  servant,  is  sufficient  for  us.  They  having  found  that  fact,  I  should 
not  be  critical  in  examining  the  grounds  of  their  decision,  if  it  appeared 
that  they  had  any.  They  appear  to  have  thought  that  the  stipulation 
as  to  notice  was  an  indulgence  granted,  without  any  view  of  conferring 
such  an  interest  as  would  make  the  pauper  a  tenant ;  and  I  incline  to 
that  opinion. 

CoLERiDGB,  J.  The  parties  objecting  to  this  order  of  sessions  must 
show  that  it  was  necessarily  wrong.  I  think  the  sessions  have  drawn 
the  right  conclusion.  The  pauper,  looking  to  the  occupation  of  the 
house  as  part  of  the  remuneration  for  his  service,  may  very  probably 
have  stipulated  that  he  should  not  be  obliged  to  leave  the  house  by 
being  turned  out  of  the  service,  without  a  six  months'  notice  ending  at 
Michaelmas.  Order  of  sessions  confirmed. 

{a)  See  Rex  ▼.  LangrwiUe,  10  B.  &  G.  899,  (21  E.  C.  L.  R.) 
(a)  LitUedale,  J.»  was  absent  on  account  of  indisposition. 


The  KING  against  The  Inhabitants  of  BERKSWELL.— p.  282. 

Under  stats.  6  G.  4,  c.  67,  and  1  W.  4,  c.  18,  a  settlement  is  not  gained  by  renting  a 
tenement,  unless  the  whole  subject-matter  of  the  demise  be  occupied  by  the  party 
hiring. 

I  super  hired  two  distinct  cottages,  at  a  rent  of  14^.  for  the  two,  underlet  one,  and  occu- 
pied the  other  for  a  year,  paying  the  rent  for  both.  The  cottage  which  he  occupied 
was  worth  more  than  10/.  of  the  rent.     Held^  that  he  gained  no  settlement. 

On  appeal  against  an  order  of  two  justices,  removing  John  Wilday 
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from  the  parish  of  Berkswell,  in  Warwickshire,  to  the  hamlet  of  Balsall, 
in  tht>  parish  of  Hampton  in  Arden  in  the  same  county,  the  sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case. 

Before  Lady  day,  1832,  the  pauper  hired  two  cottages,  being  separate 
and  distinct  dwelling-houses,  but  adjoining  to  each  other  and  under 
one  continuous  roof,  together  with  three  acres  of  land,  situate  in  the 
respondent  parish,  for  a  year  from  Lady  day,  1832,  at  the  yearly  rent 
of  14Z.  At  Lady  day,  1832,  the  pauper  entered  into  possession  of  one 
of  the  cottages  and  the  land,  and  occupied  the  same  under  the  said 
hiring  till  Lady  day,  1833.  The  other  cottage  he  laid  out  money  upon, 
and  converted  into  a  beer  shop,  and  underlet  to  John  Stoney  at  a  yearly 
rent  of  4Z.  Stoney  occupied  the  same  till  near  Lady  day,  1833,  and 
paid  the  pauper  the  rent  for  it.  The  year's  rent  of  14i.,  reserved  by 
the  agreement  for. the  whole  property,  was  paid  by  the  pauper  to  the 
landlord.  The  cottage  and  land  occupied  by  the  pauper  were  worth 
more  than  lOi.  of  the  14Z.  paid  by  him  for  the  whole  premises.  If  the 
Court  should  be  of  opinion  upon  this. state  of  facts  that  the  pauper 
gained  a  settlement  in  Berkswell,  the  order  of  sessions  was  to  be  con- 
firmed, otherwise  to  be  quashed. 

Waddington  and  Q-,  Hayes^  in  support  of  the  order  of  sessions.  This 
was  a  suflScient  occupation  and  renting  within  stat.  6  G.  4,  c.  57.  The 
only  alteration  in  that  statute,  introduced  by  stat.  1  W.  4,  c.  18,  relates 
to  the  person  by  whom  the  house,  building,  or  land,  shall  be  occupied, 
and  the  rent  paid.  Here  the  one  cottage,  in  respect  of  which  the  set- 
tlement is  claimed,  was  occupied  under  the  yearly  hiring  by  the  person 
hiring  the  same,  for  one  whole  year ;  the  rent  was  paid  by  him  for  the 
two  cottages,  amounting  to  14Z.,  and  it  is  found  that  the  cottage  which 
he  occupied  was  worth  more  than  lOZ.  of  that  rent.  It  must  be  admitted 
that  a  part  occupation  of  a  single  house  will  not  confer  a  settlement ; 
by  the  words  of  6  G.  4,  c.  57,  a  dwelling-house  is  not  divisible  for  this 
purpose ;  but,  where  distinct  houses  are  taken,  and  one  wholly  occupied, 
and  the  requisite  rent  paid,  there  is  no  reason  that  such  occupation 
should  not  be  sufficient,  as  it  clearly  would  be  if  that  house  alone  were 
rented.  It  is  no  objection  that  the  party,  who  holds  premises  of  the 
description  and  at  the  amount  of  rent  required  by  the  statute,  holds 
something  else  in  addition.  A  person  may  take  twenty  houses  in  a 
town  under  a  single  agreement :  must  he  occupy  all  of  them  to  gain  a 
settlement  ?     By  stat.  1  W.  4,  c.  18,  s.  2,  where  the  rent  exceeds  10/., 

Sayment  to  the  amount  of  lOZ.  shall  confer  a  settlement.  There  is  no 
istinction  in  principle  between  dividing  the  rent  for  one  tenement,  and 
apportioning  it  between  two.  It  may  be  contended  that,  where  one 
rent  of  142.  is  reserved  upon  all  the  subjects  of  demise,  the  Court  ought 
not  to  go  into  the  question  how  much  of  the  rent  any  part  of  the  demised 
premises  was  worth.  But  in  Rex  v.  Pickering^  2  B.  &  Ad.  267,  (22  E 
C  L.  R.,y  where  a  settlement  was  claimed  in  respect  of  land  situate  in 
two  parisnes,  and  rented  at  20/.,  evidence  was  held  admissible  to  show 
how  much  of  that  entire  rent  was  payable  for  the  land  in  one  parish. 
Here,  if  the  boundary  of  a  parish  passed  between  the  two  cottages,  the 
question  would  be  precisely  the  same.  Lord  Tenterden  observes,  in 
that  case,  that,  if  the  argument  against  receiving  the  evidence  were  to 
prevail,  it  would  follow  that  a  party  renting  land  at  400/.  a  year  would 
gain  no  settlement,  if  a  single  acre  were  in  one  parish  and  all  the  rest 
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in  another.  Jlie  same  absurdity  may  be  suggested  here.  Rez  v.  St. 
Nicholas,  Rochester,  5  B.  &  Ad.  219,  (27  E.  C.  L.  R.,)  does  not  apply, 
because  there  the  pauper  had  underlet  part  of  the  house  in  respect  of 
which  the  settlement  was  claimed;  and,  however  large  a  portion  he 
might  have  retained  to  himself,  he  would  not  have  actually  occupied  a 
"  separate  and  distinct  dwelling-house"  according  to  stats.  6  6.  4,  c.  57, 
and  1  W.  4,  c.  18.  Rez  v.  St.  Nicholas,  Colchester,  2  A.  &  E.  599,  (29 
E.  C.  L.  R.,)  turned  upon  the  same  point. 

Amos,  contra,  ^he  cases-  last  cited  apply  in  principle  to  this.  The 
statute  1  W.  4,  c.  18,  must  be  read  as  incorporating  stat.  6  G.  4,  c.  57, 
which  enacts  that  no  person  shall  acquire  a  settlement  by  renting  any 
tenement,  unless  it  shall  "consist  of"  (among  other  things)  "a  separate 
and  distinct  dwelling-house  or  building;"  and  "such  house  or  build- 
ing," by  stat.  1  W.  4,  c.  18,  s.  1,  must  be  occupied  by  the  party  hiring. 
It  is  not  enough  that  the  tenement  comprehends  separate  and  distinct 
dwelling-houses,  even  though  the  party  may  retain  one  house,  the  rent 
of  which  may  be  estimated  at  more  than  10{.  (He  was  then  stopped  by 
the  Court.) 

Lord  Denman,  C.  J.  We  are  of  that  opinion.  The  statutes  which 
have  been  referred  to  were  passed  for  the  purpose  of  avoiding  a  number 
of  speculative  questions  which  had  been  raised  under  previous  acts.  We 
think  that  the  subject-matter  of  demise,  whatever  it  is,  must  now  be 
entirely  occupied  by  the  party  renting.  The  order  of  sessions  must, 
therefore,  be  quashed. 

Williams,  J.(a)  Formerly  the  decisions  on  points  of  this  kind  turned 
upon  equivalents  which  were  held  to  satisfy  the  statutes  then  in  force. 
But  now  we  have  before  us  a  new  set  of  enactments,  and  it  seems  to  me 
that,  under  those,  the  whole  subject-matter  of  the  taking  must  be  occu- 
pied :  that  is  the  obvious  meaning,  and  we  cannot  depart  from  it. 

Coleridge,  J.  We  cannot  depart  from  the  plain  meaning  of  the  acts 
of  parliament,  but  must  construe  them  simply  according  to  the  words. 
Upon  such  a  construction,  I  think  that  the  whole  tenement  must  be 
occupied.  As  to  the  absurdity  which  has  been  suggested,  a  similar 
argument,  on  the  ground  of  absurdity,  was  advanced  (6)  on  the  ques- 
tion, whether  or  not  it  was  necessary,  under  stat.  6  G.  4,  c.  57,  that 
the  whole  rent,  to  whatever  amount,  should  be  paid;  and  the  Court 
held  that  the  words  of  the  act  of  parliament  must  be  adhered  to.  That 
is  a  better  course  than  attempting  to  mould  the  words  of  a  statute; 
which  if  we  do,  we  can  never  know  how  far  we  may  be  called  upon  to 
proceed.  Order  of  sessions  quashed. 


i; 


a)  LitUedale,  J.,  was  absent  on  account  of  indisposition. 

b)  Rez  T.  RamtgaU,  0  B.  &  C.  712,  (18  £.  €.  L.  R.) 


The  KING  against  The  Inhabitants  of  CLOSWORTH.— p.  286. 

Ao  iadentore  was  made  in  Newfoundland,  between  pauper,  being  an  Englisbman  and  of 
age,  and  C,  a  merchant  of  Newfoundland,  (having  also  an  establishment  in  England,) 
witnessing  that  the  pauper  bound  himself  apprentice  as  a  sailor  to  C,  with  covenants 
that  pauper  would  serve  C.  as  an  apprentice,  and  that  C.  would  take  pauper  as  an  ap- 
prentice, and  maintain  him  during  the  term. 

Btid^  that  pauper  gained  a  settlement  in  an  English  parish  by  residence  and  service  there 
vnder  this  indenture,  and  that  no  evidence  of  the  law  of  Newfoundland  was  necessary. 

Ox  appeal  against  an  order  of  justices,  whereby  Robert  Bartlett  was 
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removed  from  the  parish  of  Closworth  to  the  parish  of  Pendomer,  both 
in  the  county  of  Somerset,  the  sessions  quashed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

Before  the  year  1817,  the  pauper,  an  Englishman,  being  then  of  age, 
was  at  Twillingate  in  Newfoundland,  in  the  employ  of  Messrs.  Colborne 
and  Son,  of  Sturminster  Newton  in  Dorsetshire,  who  had  a  mercantile 
establishment  in  Newfoundland  and  at  Poole  in  Dorsetshire,  and  were 
Newfoundland  merchants ;  John  Colborne,  the  son,  occasionally  residing 
in  each  place :  and  the  home  of  Colborne's  vessel,  on  board  of  which  the 
pauper  served,  was  the  port  of  Poole.  In  the  beginning  of  1817,  the 
pauper  bound  himself  to  John  Colborne,  the  son,  by  an  instrument,  of 
which  the  following  is  a  copy : — 

''  This  indenture,  made  1st  of  January,  1817,  between  Robert  Bart- 
lett,  late  of  Pendomer  in  the  county  of  Somerset,  England,  but  now  of 
Twillingate  in  the  island  of  Newfoundland,  labourer,  of  the  one  part, 
and  John  Colborne,  late  of  Sturminster  Newton,  in  the  county  of  Dor- 
set, England,  but  Jiow  of  Twillingate  aforesaid,  merchant,  of  the  other 
part,  witnesseth,  that  the  said  R.  B.,  of  his  own  free  will,  hath  put, 
placed,  and  bound  himself  apprentice,  as  a  sailor,  to  the  said  J.  C, 
from  the  day  of  the  date  hereof,  for  the  term  of  three  years ;  and  the 
said  R.  B.  doth  covenant,  promise,  and  agree,  to  and  with  the  said  J. 
C,  his  executors,  administrators,  and  assigns,"  ^'  that  he  the  said  R. 
B.,  shall  and  will,  from  the  day  of  the  date  hereof,  for  the  term  afore- 
said, serve  the  said  J.  C,  his  executors,"  &c.,  "  on  board  the  brig 
Dorset,  or  any  other  vessel  which  the  said  J.  C,  his  executors,"  &c., 
"  shall  or  may  have  during  the  term  aforesaid,  diligently  attending  to 
the  concerns  of  his  said  master,  doing  no  damage,"  &c.,  "nor  know- 
ingly suffer  the  same,"  &c.,  "but  shall  and  will,  in  all  respects,  acquit 
and  demean  himself  as  an  honest  apprentice  ought  to  do.  In  consider- 
ation whereof,  he,  the  said  J.  C,  doth  hereby  covenant,  promise,  and 
agree,  to  and  with  the  said  R.  B.,"  "that  he,  the  said  J.  C,  his  exe- 
cutors," &c.,  "shall  and  will  accept  and  take  the  said  R.  B.  as  his 
apprentice,  and  shall  and  will,  during  the  term  aforesaid,  at  his  proper 
costs  and  charges,  find  and  provide  the  said  R.  B.  with  meat,  drink, 
and  unfurnished  lodging,  and  also  with  physic  and  surgery,  if  wanted : 
And  also"  "  shall  and  will  pay  unto  the  said  R.  B.,  his  executors,  admi- 
nistrators, or  assigns,  at  the  expiration  of  the  said  term,  the  sum  of  SOL 
In  witness,"  &c. 

The  instrument  was  not  executed  in  England,  but  in  Newfoundland, 
and  was  signed  and  sealed  by  the  pauper  and  his  master,  the  latter  then 
residing  in  Newfoundland.  It  was  not  stamped  at  the  time  of  its  exe- 
cution, nor  within  two  months  afterwards ;  but  at  the  hearing  of  the 
appeal  it  was  given  in  evidence,  bearing  an  English  11,  stamp,  and  a 
receipt  for  the  penalty  endorsed.  No  evidence  was  given  of  the  law  of 
Newfoundland  relating  to  such  instruments ;  but  it  was  admitted  that 
legal  indentures  executed  in  Newfoundland  do  not,  according  to  the  laws 
of  that  island,  require  a  stamp  to  render  them  valid  there.  The  pauper, 
R.  B.,  inhabited  and  served  under  the  above  instrument  for  more  than 
forty  days  in  the  parish  of  St.  James  in  Poole,  in  Dorsetshiie.  It  was 
admitted,  and  the  sessions  adjudged,  that  the  instrument,  if  executed  in 
England,  duly  stamped,  was  a  valid  indenture  of  apprenticeship :  and 
the  question  now  stated  was,  whether  the  binding  was  a  valid  one,  so  as 
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to  confer  a  settlement  by  seryice  under  it  in  England.     If  the  instru- 
ment were  suflScient  to  confer  a  settlement,  the  order  (a)  to  be  quashed. 
Sir  W.  W.  Follett  and  Moody ^  in  support  of  the  order  of  sessions, 
were  stopped  by  the  Court. 

Kinglake^  against  the  order  of  sessions.     A  residence  under  this 
indenture  conferred  no  settlement.      Every  foreign  contract  operates 
according  to  the  law  of  the  country  in  which  it  is  made  :  its  only  effect 
in  England  is  that  the  courts  here  will  enforce  the  rights  so  interpreted. 
Now  the  first  statute  expressly  declaring  that  an  apprenticeship  conferred 
a  settlement  was  stat.  13  &  14  G.  2,  c.  12,  s.  1.    But  before  that  statute, 
it  had  been  resolved,  that  apprenticeship  gave  a  settlement  :(i)  the  word 
"apprentice,"  therefore,  was  used  in  that  statute  in  a  sense  long  before 
known  to  the  English  law.     In  stat.  5  Eliz.  c.  4,  the  law  of  apprentices 
is  consolidated,  and  regulations  laid  down  as  to  the  parties  receiving, 
and  the  terms  of  the  contract.     Therefore  Qtat.  13  &  14  C.  2,  c.  12,  s. 
1,  must  be  understood  to  speak  of  such  apprenticeships  only  as  were 
then  legal.     [Goleridqe,  J.     By  stat.  5  Eliz.   c.  4,  ss.  26,  41,  an 
indenture  of  apprenticeship  was  void,  unless  made  for  seven  years  at 
least:  yet  such  an  indenture  conferred  a  settlement.]     That  was  because 
the  statute  was  not  construed  strictly ;  and  the  word  "  void**  in  sect.  41, 
was  held  to  mean  voidable  only ;((?)  it  does  not  follow  that  the  word 
"  apprentice,"  in  stat.  13  &  14  C.  2,  c.  12,  s.  1,  is  to  be  construed  with- 
out reference  to  the  statute.     Stat.  5  Eliz.  c.  4,  is  now  repealed  by  stat. 
54  G.  3,  c.  96,  s.  2,  as  to  these  regulations :  but  that  does  not  affect  the 
inference  that  stat.  13  &  14  G.  2,  c.  12,  s.  1,  referred  only  to  such  ap- 
prenticeships as  were  then  legal.     By  stat.  5  Eliz.  c.  5,  s.  12,  the  deeds 
of  apprenticeship  to  sea-service  are  to  be  "  enrolled  in  the  town  where 
the  same  apprentice  shall  be  then  inhabiting,  if  it  be  a  town  corporate ;" 
if  not,  then  "  in  the  next  town  incorporate  to  the  habitation  of  every 
such  apprentice."     Stat.  1  Ja.  2,  c^l7,  s.  3,  enacted  that  the  forty 
days'  residence,  to  make  a  settlement,  should  be  accounted  from  the 
delivery  of  notice :  then  stat.  3  &  4  W.  &  M.  c.  11,  s.  8,  enacts  ''  that 
if  any  person  shall  be  bound  apprentice  by  indenture^  and  inhabit  in  any 
to?m  or  parish,  such  binding  and  inhabitation  shall  be  judged  a  good 
settlement,"  though  no  notice  be  given.     These  statutes  of  course  refer 
to  the  settlement  which  is  provided  for  by  stat.  13  &  14  G.  2,  c.  12 ;  if 
80,  the  statute  last  named,  though  it  does  not  mention  an  indenture,  must 
have  been  understpod  to  refer  only  to  apprenticeships  created  by  inden- 
ture.    Now  an  indenture  was  essential  to  an  apprenticeship  only  by  the 
English  statute  kw:(i)  therefore  stat.  13  &  14  G.  2,  c.  12,  s.  1  applies 
to  English  apprenticeships  only.     And  this  is  reasonable ;  otherwise 
foreigners  residing  in  this  country,  in  pursuance  of  any  foreign  contract 
which  could  be  construed  into  an  apprenticeship,  would  acquire  a  settle- 
ment.    The  acts  relating  to  the  settlement  of  the  poor  were  all  passed 
for  English  objects,  and  must  be  understood  to  refer  to  English  con- 
tracts, as  well  as  to  a  habitation  in  England.     Indeed  the  binding  men- 
tioned in  stat.  3  &  4  W.  &  M.  c.  11,  s.  8,  may  be  connected  with  the 
words  "in  any  town  or  parish;"  and  this  is  not  a  forced  contruction, 

(a)  f.  e.  order  of  remoYal. 

(6)  ResoluttoTU  of  the  Judges  of  Assizes,  1683,  res.  25,  26 ;  Dalton's  Justice,  o.  40,  Poor, 
(p.  118,  ed.  1656.). 

{c)  See  the  cases  collected  in  Pearce  ▼.  Morrice,  2  A.  &  E.  89,  (29  E.  C.  L.  R. ;)  and  Etz 
T.  St.  Gregory,  2  A.  &  E.  101,  103. 

(d)  See  1  Bott,  P.  L.,  pi.  628  to  628;  2  Bott,  P.  L.  pi.  492,  (6tli  ed.) 
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but  IS  consistent  with  stat.  5  Eliz.  c.  4,  ss.  25,  26,  28,  &c.,  which  require 
that  the  masters,  at  the  time  of  the  contract,  shall  be  householders,  and 
inhabit  as  therein  mentioned.  In  Rex  v.  St  Nicholas  in  Ipswich^  Burr. 
S.  C.  91,  stat.  3  &  4  W.  &  M.  c.  11,  was  considered  to  refer  to  such 
apprenticeships  only  as  were  lawful  under  stat.  5  Eliz.  c.  4.  Now,  it  is 
only  by  stat.  3  &  4  W.  &  M.  c.  11,  s.  8,  that  apprenticeship  without  a 
notice  could  give  a  settlement.  But,  further,  supposing  a  settlement 
under  an  apprenticeship  other  than  English  to  be  good,  no  proof  has 
been  given  that  the  present  contract  by  apprenticeship  is  good  by  the 
law  of  Newfoundland.  This  was  essential,  as  appears  from  The  National 
Bank  of  St.  Charles  v.  De  Bernales^  Ry.  &  Moo.  190,  Cosio  v.  Be  Ber- 
naleSy  Ry.  &  Moo.  102.(a)  There  may  be  requisites  to  a  Newfoundland 
apprenticeship  which  have  not  been  fulfilled. 

'  Lord  Denman,  G.  J.  I  am  of  opinion  that  a  good  settlement  was 
gained  by  service  under  this  indenture.  When  stat.  13  &  14  C.  2,  c. 
12,  s.  1,  was  passed,  which  speaks  of  a  person  being  legally  settled  as 
an  apprentice,  no  one  could  be  an  apprentice,  except  by  complying  with 
the  requisites  of  stat.  5  Eliz.  c.  4 :  to  what  extent  this  compliance  was 
necessary  we  need  not  inquire,  since  the  objection  arising  upon  the  act 
of  Elizabeth  is  done  away  with  by  the  repealing  clause  of  stat.  54  G. 
3,  c.  96,  s.  2.  The  statute  5  Eliz.  c.  5,  requires  enrolment  of  the 
indenture,  in  the  case  of  apprentices  bound  to  the  sea-service  under  that 
statute ;  but  in  Rex  v.  Gainsborough^  Burr.  S.  C.  586,  it  was  held  that 
non-compliance  with  the  requisites  of  that  statute  did  not  vitiate  the 
apprenticeship  as  to  settlement.  It  is  true  that  Lord  Hardwicke,  in 
Rex  V.  St.  Nicholas^  Ipstvich,  Burr.  S.  C.  96,  said  that  the  construction 
of  stat.  3  &  4  W.  &  M.  c.  11,  s.  8,  must  be  the  same  with  that  of  stat, 
5  Eliz.  c.  4 ;  that,  however,  was  a  remark  not  material  to  his  immediate 
decision ;  for,  since,  in  that  case,  there  was  no  apprenticeship  at  all  set 
up,  except  by  virtue  of  stat.  5  Eliz?  c.  4,  he  had  not  to  consider  whether 
or  not  it  was  possible  that  there  might  be  a  contract  of  apprenticeship, 
other  than  one  under  stat.  5  Eliz.  c.  4,  capable  of  satisfying  stat.  3  &  4 
W.  &  M.  c.  11,  s.  8.  Then  it  is  contended  that  proof  ought  to  have 
been  given  that  this  indenture  is  in  pursuance  of  the  laws  of  Newfound- 
land. But  that  is  not  necessary :  the  contract  is  one  of  teaching  and 
learning,  and  is  prima  facie  a  contract  of  apprenticeship.  And  the  case 
finds  that  the  apprentice  was  of  age.  Perhaps,  if  that  were  not  so,  it 
might  be  necessary  to  prove  that,  by  the  law  of  Newfoundland,  infants 
are  capable  of  entering  into  such  a  contract.  It  appears  to  me  that 
this  indenture  is  perfectly  good  for  the  purpose  of  settlement. 

WiELiAMS,  J.{b)  Here  is  a  legal  contract  between  parties  competent 
to  contract,  whereby  one  of  them  is  bound  for  a  length  of  time.  On 
the  face  of  the  instrument,  one  cannot  avoid  seeing  that  it  is  a  contract 
for  serving  and  learning  on  the  one  hand,  and  for  teaching  on  the  other. 
But  it  is  said  that  the  law  of  Newfoundland  may  add  other  requisites. 
No  evidence,  however,  has  been  given,  showing  that  more  is  required 
than  a  contract  to  teach  and  learn.  It  is  contended  that  this  settlement 
is  not  good  for  want  of  a  binding  conformable  to  the  statute  5  Eliz.  c.  4. 
But  it  has  been  held  that  a  settlement  was  gained  by  an  apprenticeship 
where  the  binding  was  for  a  less  time  than  that  reqmred  by  stat.  5  Eliz. 
c.  4 ;  a  very  stron'g  decision  certainly,  since  sect.  41  of  that  statute 

(a)  See  cases  cited  in  Rex  ▼.  Koopn^  ante,  198. 
(6)  Littledale,  J.,  was  absent 
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enacts  that  all  indentures  of  apprenticeship,  made  otherwise  than  is  bj 
that  statute  appointed,  shall  ''  be  clearly  void  in  the  law,  to  all  intents 
and  purposes/'  Here  there  is  nothing  to  show  any  illegality  in  the 
contract  of  apprenticeship ;  and  the  settlement  is  good. 

Coleridge,  J.  By  the  joint  efiFect  of  stat.  13  &  14  C-  2,  c.  12,  s.  1, 
and  Stat.  3  &  4  W.  &  M.  c.  11,  s.  8,  apprenticeship,  coupled  with  inha- 
bitancy, gives  a  settlement.  One  objection  here  is,  that  no  evidence  was 
given  of  this  indenture  being  good  by  the  laws  of  Newfoundland.  It  is 
true  that  no  such  evidence  was  given,  either  by  parol  or  otherwise.  But 
an  apprenticeship  is  a  contract  to  teach  and  to  learn :  we  may,  there- 
fore, consider  this  written  contract  as  one  of  apprenticeship.  It  was 
also  contended  that  an  apprenticeship  contracted  in  a  foreign  country 
was  not  brought  within  the  settlement  laws.  In  support  of  this,  it  was 
urged  that  stat.  13  &  14  G.  2,  c.  12,  s.  1,  conferred  a  settlement  only  in 
cases  of  apprenticeships  which  were  good  by  the  English  law,  inasmuch 
as  the  statutes  5  Eliz.  c.  4,  and  5  Eliz.  c.  5,  imposed  certain  terms  which 
were  peculiar  to  the  English  law,  and  which  had  not  here  been  complied 
with.  It  seems  to  me  that  this  argument  is  good  only  on  the  supposi- 
tion that  there  can  be  no  apprenticeship  unless  under  the  statutes.  But 
we  know  that,  although  their  words  are  very  strong,  yet  it  has  been 
held,  from  very  early  time,  where  default  has  been  made  in  complying 
with  the  stat.  5  Eliz.  c.  4,  even  to  the  extent  of  the  master  not  being 
entitled  to  take  an  apprentice  at  all,(a)  that  the  settlement  was, never- 
theless good.     The  groimd  of  this  objection  therefore  fails. 

Order  of  sessions  confirmed. 

(a)  Antmymotu  eoH,  9  Ann.  8  Yin.  Abr.  tit.  Apprentice  (K),  pi.  12 ;  Rex  y.  81.  Petrox,  4 
T.  K.  196. 


The  KING  against  The  Inhabitants  of  the  Town  and  Parish  of 
HENLEY-UPON-THAMES.— p.  294. 

Th«  rentiDg  and  occupation  of  a  granary,  lying  over  another  boilding,  and  nnder  the 
aame  roof  with  it,  but  accessible  only  by  a  ladder  from  the  outside,  and  having  no 
communication  with  the  building  below,  conferred  no  settlement  under  stat.  69  G.  8, 
e.  60. 

On  appeal  against  an  order  of  two  justices,  whereby  Matthew  Ghipp 
was  removed  from  the  town  and  parish  of  Henley-upon-Thames,  in  Ox- 
fordshire, to  the  parish  of  Burghfield,  in  Berkshire,  the  sessions  quashed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper  acquired  a  settlement,  before  the  year  1819,  in  the  appel- 
lant parish  of  Burghfield.  In  1821,  the  pauper,  being  in  trade  as  a 
mealman,  and  resident  in  the  respondent  parish,  hired  a  granary  of  one 
Paulin,  at  the  rent  of  4Z.  a  year.  The  granary  was  an  upper  one,  form- 
ing one  entire  floor,  and  above  a  granary  which  stood  in  a  yard  belong- 
ing to  &  dwelling-house  of  the  said  Paulin,  in  Henley-upon-Thames, 
which  yard  opened  by  a  gateway  on  the  high  road.  The  two  granaries 
adjoined  to,  and  were  under  the  same  roof  with,  a  stable,  and  were  de- 
tached from  the  dwelling-house.  There  was  no  internal  communication 
between  the  lower  and  the  upper  granary,  or  between  the  upper  granary 
and  the  stable,  the  only  entrance  to  the  upper  granary  being  a  separate 
and  distinct  entrance  from  the  outside,  by  means  of  a  movable  ladder, 
placed  in  the  yard,  and  reaching  from  the  ground  to  a  door  on  the  side 
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of  the  same  granary.  In  1822,  whilst  the  pauper  still  held  this  granary, 
he  hired,  of  one  Major,  another  granary  or  loft,  in  the  parish  of  Henley- 
upon-Thames,  at  the  rent  of  11.  a  year.  The  last-mentioned  granaFy 
was  one  entire  floor,  and  was  over  a  stable,  in  a  yard  behind  the  dwell- 
ing-house of  the  said  Major.  The  stable  and  granary  were  detached 
from  the  last-mentioned  dwelling-house,  and  there  was  an  approach  to 
them  without  entering  the  dwelling-house.  There  was  no  internal  com- 
munication between  the  stable  and  granary,  the  only  entrance  to  the 
granary  being  a  separate  and.  distinct  one  from  the  outside,  by  means 
of  a  movable  ladder,  placed  in  the  yard,  and  reaching  from  the  ground 
to  a  door  in  the  side  of  the  granary.  The  pauper  held  both  the  grana- 
ries above-mentioned  together,  for  more  than  a  year ;  and  duly  paid  the 
rent,  and  resided. 

The  question  for  the  opinion  of  this  Court  was,  whether,  upon  these 
facts,  the  finding  was  warranted,  that  the  two  granaries  above-mentioned 
were  separate  and  distinct  buildings  within  the  meaning  of  stat.  59  G.  3, 
c.  50. 

Ohiltony  in  support  of  the  order  of  sessions.  If  these  granaries  be 
each  a  separate  and  distinct  dwelling-house  or  building,  the  renting  and 
occupation  of  them  will  give  a  settlement,  as  was  decided  in  Rex  v. 
Wootton,  1  A.  &  E.  232,  (28  E.  C.  L.  R.,)(a)  under  stat.  6  G.  4,  c.  57, 
8.  2.  Now  here  the  granaries  are  accessible  only  by  distinct  independent 
entrances,  apd  not  through  any  other  house.  In  Rex  v.  Macclesfield,  2 
B.  &  Ad.  870,  (22  E.  C.  L.  R.,)  it  was  held  that  a  settlement  was  gained 
by  renting  chambers  which  extended  over  the  lower  rooms  of  an  adjoin- 
ing house,  and  the  house  itself,  there  being  no  internal  communication 
between  the  two.  It  is  true  that,  in  that  case,  the  whole  of  the  build- 
ing under  the  one  rooif  was  rented :  but  the  judgment  evidently  turned 
upon  the  tenement  not  being  under  separate  roofs. 

Maule,  (with  whom  was  Cooper,)  contra.  The  granaries  here  were 
not  separate  and  distinct  dwelling-houses  or  buildings,  there  being  other 
buildings  under  the  same  roofs.  This  is  precisely  the  case  which  the 
statute  was  intended  to  exclude.  If  the  court  once  hold  that  the  rent- 
ing of  an  upper  floor  is  sufficient,  the  statute  will  be  evaded.  (He  was 
then  stopped  by  the  Court.) 

Lord  Dbnman,  C.  J.  We  agree  that  your  construction  of  the  act  is 
the  only  reasonable  one. 

Williams  (6)  and  CoLKRinaB,  Js.,  concurred. 

Order  of  sessions  quashed.(c) 

(a)  And  see  Rex  ▼.  Tver,  1  A.  &  E.  228. 

(b)  Littledale,  J.,  was  absent 

(c)  See  Rex  ?.  Great  and  LUOe  Ueworth  and  North  Biddiek,  5  A.  &  £.  261,  (31  E.  C 
L.  R.) 


The  KING  against  The  Inhabitants  of  RETTENDON.— p.  296. 

Pauper  served  for  a  year  continuously,  under  two  succesiiTe  contracts ;  the  first  a  hiring 
for  less  than  a  year,  the  second  a  yearly  hiring.  After  she  had  so  served  f6r  a  year, 
and  before  the  term  of  the  yearly  hiring  had  expired,  the  Poor  Law  Amendment  Act, 
4  &  5  W.  4,  c.  76,  passed. 

Heldf  that  no  settlement  was  gained,  under  ss.  64,  66. 

On  appeal  against  an  order  of  justices,  whereby  Sopia  Attridge  wa» 
removed  from  the  parish  of  Rettendon  to  the  parish  of  Ingatestone,  both 
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in  Essex,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this 
Court  upon  the  following  case. 

On  June  28th,  1833,  the  pauper  went  into  the  service  of  one  Eliza- 
beth Baker,  as  her  servant,  for  a  month,  at  wages  of  1«.  a  week.  She 
continued  in  the  service  of  JE.  B.  until  the  expiration  of  the  month,  and 
was  then  hired  by  E.  B.  to  be  her  servant  till  Michaelmas,  1883,  at  the 
hke  wages.  The  pauper  continued  to  serve  E.  B.  till  Michaelmas,  1833, 
when  she  was  hired  by  E.  B.  to  be  her  servant  for  the  following  year,  at 
wages  of  50«.  a  year.  The  pauper  continued  to  serve  E.  B.  during  the 
whole  of  that  year.  From  the  time  of  the  first  hiring,  in  June,  1833,  till 
Michaelmas,  1834,  there  was  an  unbroken  continuance  of  service ;  and  the 
pauper  always  resided  in  the  house  of  E.  B.,  which  was  in  Rettendon. 

The  question  for  the  consideration  of  the  Court  was,  whether,  refer- 
ence being  had  to  stat.  4  &  5  W.  4,  c.  76,  s.  65,  the  pauper,  under  the 
above  circumstances,  gained  a  settlement  in  Rettendon. 

Knox  and  Turner^  m  support  of  the  order  of  sessions.     Before  stat. 
4  &  5  W.  4,  c.  76,  a  service  under  any  hiring  might  be  coupled  with  a 
service  under  a  subsequent  hiring  for  a  year:  and,  if  there  were  a 
year's  continuous  service,  a  settlement  was  gained.     Then  stat.  4  &  5 
W.  4,  c.  76,  s.  64,  enacts,  that  "  from  and  after  the  passing  of  this  act" 
(14th  August,  1834)  '^  no  settlement  shall  be  acquired  by  hiring  and 
service,  or  by  residence  under  the  same."     If  this  section  stood  alone, 
there  would  arise  a  difficulty  similar  to  that  under  stat.  59  G.  3,  c.  50. 
That  statute  enacted,  '^  That  from  and  after  the  passing  of  this  act  no 
person  shall  acquire  a  settlement"  by  renting  a  tenement  and  forty  days' 
residence,  except  under  the  circumstances  there  described :  and  it  was 
held,  in  Rex  v.  St.  Mary-U-bone,  4  B.  &  Aid.  681,  (6  E.  C.  L.  R.,)(a) 
that,  where  part  only  of  the  forty  days  hfid  expired  before  the  act 
passed,  no  settlement  was  gained  unless  the  requisites  of  the  act  were 
fulfilled.     But  sect.  65  of  stat.  4  &  5  W.  4,  c.  76,  in  order  to  meet  the 
case  of  settlements  actually  in  progress,  enacts  "  That  no  person  under 
any  contract  of  hiring  and  service  not  completed  at  the  time  of  the  pass- 
ing of  this  act  shall  acquire,  or  be  deemed  or  adjudged  to  have  acquired, 
any  settlement  by  reason  of  such  hiring  and  service,  or  of  any  residence 
under  the  same."     It  will  be  said  that  the  words  here  go  so  far  as  to 
invalidate  settlements  by  a  residence  already  completed,  under  a  con- 
tract not  completed.     But  the  words  are  not  more  strong  or  express 
than  those  in  stat.  6  G.  4,  c.  57,  s.  2 :  yet  in  Rex  v.  Pickering^  2  B.  & 
Ad.  267,  (22  E.  C.  L.  R.,)  this  Court  admitted  evidence  of  the  value 
of  the  tenement,  contrary  to  the  language  of  that  act,  in  order  to  carry 
into  efiect  its  general  intention.     Now,  here,  it  cannot  be  supposed  that 
the  legislature  meant  to  do  away^  with  a  settlement  actually  completed 
before  the  passing  of  the  act.     Suppose  an  appeal  against  an  order 
founded  on  such  a  settlement  had  been  lodged  and  tried  after  the  service 
for  a  year  was  completed  under  two  continuous  contracts,  but  before  the 
term  of  the  second  contract  had  expired ;  and  that  the  act  had  also 
passed  before  the  expiration  of  the  second  contract.     On  the  appeal, 
the  settlement  must  have  been  held  good :  could  that  judgment  have 
been  avoided  by  the  passing  of  the  act  ?     This,  if  intended,  could  have 
been  directly  expressed;  as  in  sect.   68,  where  a  settlement  already 
gained  is  avoided  by  declaring  that  the  party  shall,  not  '^  retain"  it. 

'    (a)  See  Rtz  t.  SL  Nicholas,  Colchetter,  2  A.  &  £.  699,  (29  £.  C.  L.  R.,)  as  to  stat.  1  W. 
4,  c  18. 
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[Coleridge,  J.  Sect.  66  uses  the  words  "  or  be  deemed  and  adjudged 
to  have  acquired.**]  That  does  not  go  far  enough  to  invalidate  a  settle- 
ment gained  before  the  passing  of  the  act.  The  most  reasonable  con- 
struction is  to  consider  sect.  64  as  wholly  prospective,  and  to  referxsect. 
65  to  settlements  in  progress  but  not  completed.  According  to  the  law 
as  it  stood  when  the  act  passed,  (by  which  the  act  must  be  construed,) 
there  had  been  two  complete  hirings,  and  a  continuous  service,  completed 
under  the  two,  when  the  act  passed. 

Ryland  and  Calvert^  contri,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J.  I  cannot  act  upon  any  presumed  intention  of 
the  legislature,  where  there  is  no  doubt  as  to  the  meaning  of  the  words. 

Williams,  J.(a)  By  the  old  law,  continuous  services  under  two  con- 
tracts of  hiring  might  be  coupled ;  but,  according  to  the  principle  of  that 
rule,  a  contract  for  a  year  was  indispensable.  Here  the  second  contract, 
which  is  that  for  a  year,  is  cut  in  two  by  the  act,  which  declares  that  the 
contract  under  which  the  settlement  is  to  be  acquired  must  be  complete 
at  the  time  of  passing  the  act. 

Coleridge^  J.  The  contract  for  hiring  and  for  service  is  one.  The 
act  says  that  no  one  shall  be  adjudged  to  have  acquired  a  settlement 
under  such  a  contract  not  completed  at  the  tiiiie  of  passing  the  act. 
Was  this  contract  €0  completed  ?  Clearly  not.  The  words  cannot  be 
got  over.  Order  of  sessions  qua8hed.(6) 

(a)  Littledale,  J.,  was  absent 

{b)  The  folio wiog  case  was  decided  in  Hilary  term,  1838 : — 

The  QUEEN  against  The  Inhabitants  of  ST.  JOHN  THE  EVANGELIST.— p.  300. 

Seryice  under  a  hiring  for  a  year,  daring  which  stat.  4  &  5  W.  4,  o.  76,  passed,  cannot 
be  united  with  a  previous  service,  for  the  purpose  of  conferring  a  settlement ;  though  a 
year  of  service  was  completed  before  the  passing  of  the  act. 

On  appeal  against  an  order  of  justices  for  the  removal  of  Jane  Watkins  from  the  parish 
of  St.  John  the  Evangelist  to  the  parish  of  Trallong.  both  in  the  county  of  Brecon,  the 
sessions  (October,  1836)  quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case.  The  respondents  proved,  by  the  evidence  of  the  pauper,  a  settlement  by 
hiring  and  service  in  the  appellant  parish.  On  her  cross-examination,  she  farther  proved 
that  she  was  subsequently  hired,  a  week  after  Brecon  November  fair,  1832,  (17th  Novem- 
ber,) to  serve  till  the  November  fair  following,  in  the  parish  of  Llanfillo,  in  the  same 
county  :  that,  a  few  days  before  the  latter  fair,  in  1838,  she  made  a  fresh  agreement  to 
serve  the  same  person  in  the  latter  parish,  from  that  fair  for  one  year ;  and  that  she 
served  the  whole  year.  It  was  then  urged,  on  the  part  of  the  respondents,  that  the  Poor 
Law  Act^  4  &  6  W.  4,  0.  76,  had  passed,  14th  of  August,  1834,  and  that,  by  reason  of  the 
intervention  of  that  act,  (sect.  65,)  the  pauper  had  not  gained  a  settlement  in  Llanfillo, 
her  last  contract  of  hiring  and  service  not  having  been  completed  when  the  act  passed. 
The  sessions,  however,  were  of  opinion  that,  the  pauper  having  previously  hired  with  her 
master  in  Llanfillo  for  less  than  a  year,  and  served  under  that  hiring  until  the  commence- 
ment of  her  service  under  the  yearly  hiring,  these  services  united  amounted  to  a  year's 
service  in  the  parish  of  Llanfillo  at  the  time  of  the  passing  of  the  act;  and  that,  by  this 
hiring  and  these  services  united,  she  gained  a  settkement  in  LlanfiUo. 

Greaves,  in  support  of  the  order  of  sessions.  It  may  be  said  that  this  point  has  already 
been  decided  in  Rex  v.  Rettendon  [supra]  ;  but  the  appellants  wish  to  obtain  a  reconsider- 
ation of  that  case.  [Lord  Denman,  C.  J.  My  opinion  is,  that  we  ought  not  to  hear  the 
point  re-argued ;  and  it  is  but  of  limited  application.]  It  is  an  important  question,  and 
applying,  in  principle,  to  many  cases,  whether  the  enactment  in  sect.  65  is  to  operate,  ex 
post  facto,  on  a  settlement  already  acquired  under  the  former  law.  The  decision  in  Rex  . 
V.  Reitendon  is  against  many  authorities  which  were  not  cited  in  arguing  that  case,  and 
which  show  that  acts  of  parliament  are  not  to  be  construed  as  defeating  rights  already 
vested,  unless  the  legislature  hs^  used  express  words  signifying  that  intention.  TSee  2 
Dwarris  on  Statutes,  c.  11,  pp.  677,  680, 1,  and  the  authorities  there  cited.)  [Lord  Dkn- 
MAN,  C.  J.  The  words  of  sect  65  are  very  extensive ;  and  this  appears  to  be  one  of  the 
very  oases  contemplated  by  them.  The  object  of  the  enactment  was  to  interfere  with 
rights.]  If  the  words  had  been  merely,  "  Uiat  no  person,  under  any  contract  of  hiring 
and  service  not  completed  at  the  time  of  the  passing  of  this  act,  thall  acquin^*  any  settte^ 
ment,  &o.,  the  act  most  have  been  construed  as  prospective  only.    The  words  '*  shidl  be 
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deemed  to  bave  acquired,"  contain  no  substantial  addition.     [Lord  Dbnmait,  0/  J.     If 
the  sessions  bad  wished  us  to  reconsider  our  former  decision,  the  case  might  ha^e  been 
different.     Rex  t.  Rettendon  was  argued  at  great  length  on  the  side  which  you  now 
support.] 
Per  Curiam,  [Lord  Dbivman,  C.  J.,  Littlidalb/jWilliahs,  and  Colbbidcie,  Js.] 

Order  of  sessions  quashed. 
See  Rex  v.  OckUy,  1  B.  &  Ad.  818 ;  Rex  v.  Durtley,  8  B.  &  Ad.  466. 


The  KING  against  The  Inhabitants  of  WALTHAMSTOW.— p.  301. 

On  the  marriage  of  a  widow,  having  children  under  the  age  of  sixteen,  such  children  do 
not  acquire  the  settlement  of  the  second  husband,  bj  stat  4  &  6  W.  4,  c.  76,  s.  57. 

Two  justices,  by  order,  removed  William  Hammond,  Eliza  his  wife, 
their  lawful  child  Mary,  and  also  three  other  children,  of  the  ages 
respectively  of  seven,  six,  and  four,  which  Eliza  Hammond  had  by  a 
former  husband,  from  the  parish  of  Walthamstow  in  Essex,  to  the  parish 
of  St.  Leonard,  Shoreditch,  in  Middlesex,  adjudging  the  place  of  legal 
settlement  of  the  husband,  wife,  and  four  children,  to  be  in  St.  Leon- 
ard, Shoreditch.  On  appeal,  the  sessions  confirmed  the  order  as  to  the 
husband  and  wife,  and  their  child  Mary,  but  quashed  it  as  to  the  child- 
ren of  the  former  marriage,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  pauper  William  Hammond  was  married  to  the  said  Eliza  on  Sep- 
tember 28th,  1834 ;  and  his  settlement  at  that  time,  and  from  thence 
until  and  at  the  time  of  the  above  order  of  removal,  was  in  St.  Leonard, 
Shoreditch.  At  the  time  of  the  marriage,  his  said  wife  had,  by  a  for- 
mer husband,  who  was  not  settled  in  either  of  the  said  parishes,  the 
three  children  named  in  the  order  of  removal,  and  of  the  ages  therein 
stated ;  and  all  of  whom  were  unemancipated.  The  question  for  the 
consideration  of  the  Court  was,  whether,  reference  being  had  to  stat.  4 
t  5  W.  4,  c.  76,  s.  57,  the  said  three  children  were  removable  by  the 
above  order  to  St.  Leonard,  Shoreditch. 

CrippSy  in  support  of  the  order  of  sessions.  Sect.  57  of  stat.  4  &  5 
W.  4,  c.  76,  does  not  change  the  settlement  of  the  children  of  the 
former  marriage ;  it  merely  makes  the  second  husband  liable  to  main- 
tain them,  as  a  part  of  his  family,  till  the  age  of  sixteen,  or  till  the 
death  of  the  mother.  It  is  true  that,  by  sect.  56,  relief  given  for  any 
child  under  sixteen  to  a  widow  is  to  be  considered  as  given  to  the  widow ; 
and  it  may  perhaps  be  argued,  that  this  necessarily  implies  that  their 
settlement,  as  well  as  hers,  must  be  that  of  the  man  who  marries  such 
widow.  But  a  settlement  cannot  be  given  by  implication ;  especially  as 
the  legislature,  in  this  act,  whenever  the  settlement  is  to  be  changed, 
does  so  by  express  words,  as  in  sect.  71,  which-  enacts  that  a  bastard 
child  shall  follow  the  settlement  of  its  mother  till  it  attain  the  age  of 
sixteen,  or  attain  a  settlement  in  its  own  right,  and  such  mother,  while 
unmarried  and  a  widow,  shall  maintain  it  as  part  of  her  family.  In 
Lang  v.  Spicer,  1  M.  &  W.  129,  S.  C.  Tvrwh.  &  Gr.  858,  the  husband 
of  the  mother  of  a  bastard  was  held  liable  to  the  maintenance,  though 
there  had  been  an  order  of  filiation  on  the  putative  father  before  stat. 
4  &  5  W.  4,  c.  76,  passed ;  but  it  was  not  said  that  the  settlement  was 
changed,  only  that  the  parish  where  the  child  was  born  was  free  from 
the  burthen  which  the  husband  was  competent  to  support.  The  children 
here  might  perhaps,  if  under  the  age  of  nurture,  be  inseparable  from 
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the  mothef :  but  this  does  not  justify  a  removal  to  St.  Leonard,  Shore- 
ditch,  as  their  place  of  legal  settlement.  If  the  settlement  could  be 
thus  changed,  fraud  might  be  practised  by  prevailing  on  paupers  to 
marry  widows  with  children.  Sect.  57  makes  the  husband  liable  only 
till  the  wife's  death :  it  is  not  probable  that  this  limitation  would  have 
been  introduced  if  the  marriage  changed  the  settlement  of  the  children. . 
(He  was  then  stopped  by  the  Court.) 

Ryland  and  Turner^  contra.  The  Court  is  called  upon  to  support, 
not  the  settlement  in  St.  Leonard,  Shoreditch,  but  the  removal  thither ; 
the  order  of  sessions  must  be  quashed,  if  there  be  even  a  temporary 
right  of  removal.  The  statute  makes  children  a  part  of  the  husband's 
fdmily  ;  the  general  intention  is  that  the  children  shall  not  be  separated 
.  from  their  mother  till  they  are  capable  of  maintaining  themselves :  and 
this  especially  appears  by  the  mention  of  the  two  cases  upon  which  the 
second  husband's  liability  is  to  cease ;  namely,  the  attaining  of  the  age 
of  sixteen  by  the  children,  or  the  death  of  the  mother.  And  this  prin- 
ciple prevailed  in  many  instances  before  the  statute ;  1  Nolan's  P.  L. 
288,  4th  ed.  It  may  be  diflScult  to  say  what  is  to  happen  after  they 
attain  the  age  of  sixteen ;  but  the  present  question  is,  merely,  what  is 
to  be  done  in  the  mean  time  ?  Perhaps,  upon  the  occurrence  of  either 
alternative  mentioned  in  sect.  57,  the  children  may  be  considered  to 
acquire,  as  a  new  settlement,  that  which  they  would  have  retained  but 
for  the  second  marriage  of  the  mother.  The  argument  drawn  from 
sect.  71  fails ;  for,  without  the  express  enactment  in  that  section,  there 
is  nothing  from  which,  as  from  sect.  57,  a  change  of  settlement  could 
be  implied :  the  mother  of  a  bastard  child  has  not  necessarily  a  family, 
as  a  husband  has.  As  for  the  inconvenience  caused  by  a  new  settlement 
vesting  in  the  children  on  their  attaining  the  age  of  sixteen,  much  of 
that  might  be  obviated  by  making  a  special  order  of  sessions. 

Lord  Denman,  C.  J.  This  order  of  removal  is  bad,  unless  the  three 
children  were  settled  in  St.  Leonard,  Shoreditch.  It  seems  to  be  sug- 
gested that,  if  the  settlement  be  not  changed,  the  children  may  be  sepa- 
rated from  their  mother.^  We  might  assume  that,  in  fact,  this  is  not 
likely  to  occur :  but,  at  any  rate,  the  act  does  not  go  so  far  as  to  change 
the  settlement. 

Williams,  J.(a)  In  sect.  71  we  find  an  express  provision  for  chang- 
ing the  settlement :  therefore  it  appears  that,  where  the  legislature 
intend  to  change  it,  they  express  the  intention  directly.  It  cannot, 
then,  be  changed  by  mere  implication.  The  diflSculty  also,  suggested 
in  the  course  of  the  argument,  as  to  what  is  to  happen  on  the  children 
attaining  the  age  of  sixteen,  seems  to  show  that  the  settlement  is  not 
changed  in  the  mean  time. 

Coleridge,  J.  We  .are  called  on  to  say  that  the  children  of  a  first 
marriage,  under  sixteen,  gain  a  new  settlement  by  their  mother's  second 
marriage,  and  become  removable  with  the  husband.  Certainly  the  words 
of  sect.  57  do  not  necessarily  import  this ;  though  I  will  not  say  that 
such  a  result  might  not  be  raised  by  implication.  But  as  it  is  suggested 
here  merely  by  way  of  implication,  I  look  for  circumstances  showing 
that  anything  is  to  be  implied  beyond  the  words ;  and  I  find  none,  but 
many  diflSculties  in  the  way  of  such  a  construction.  The  object  of  the 
legislature  appears  to  be,  not  so  much  to  keep  the  children  with  the  mother, 
Hs  to  make  the  second  husband  defray  the  expense  of  the  maintenance ; 
(a)  Littledale,  J.,  was  absent. 
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and,  for  that  purpose,  the  children  are  declared  part  of  his  family. 
Then  the  express  language  of  sect.  71  affords  ground  for  presuming  that 
the  implication  contended  for  was  not  meant  in  sect.  57. 

Order  of  sessions  confirmed.(a) 
(a)  See  Bez  ▼.  The  InhahUanU  of  Wendron,  decided  Hilary  T.  1888. 


The  KING  against  GEORGE.— p.  305. 

A  perishioner  has  no  right  of  appeal  against  a  poor  rate,  on  the  g^und  that  he  is  not  rated,  no 
particular  grievance  being  shown,  and  it  appearing  that  no  rate  is  laid  on  similar  property  in 
the  parish. 

On  appeal  by  John  George  against  a  poor,  rate  for  the  parish  of  Tid 
St.  Giles,  in  the  Isle  of  Ely,  the  sessions  confirmed  the  rate,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  notice  of  appeal  stated  that  the  said  John  George  is  not  rated 
and  assessed  in  the  said  rate  for  and  in  respect  of  a  messuage  or  dwell- 
ing-house occupied  by  him  within  the  said  parish;  and,  further,  that  the 
said  rate  is  in  other  respects  illegal,  unequal,  oppressive,  and  unjust. 
On  the  hearing  of  the  appeal,  it  was  proved  that  the  house  had  been 
rated  during  the  occupancy  of  a  former  tenant,  and  up  to  the  time  when 
it  ceased  to  be  occupied,  at  6/.  per  annum ;  but  that  the  last  rate  was 
not  paid ;  that  it  had  been  unoccupied  for  a  short  time :  that,  on  ac- 
count of  the  difficulty  of  obtaining  payment  of  the  rates,  it  was  not  after- 
wards rated :  that  the  appellant  had  then  become  occupier,  had  ex- 
pressed his  willingness  to  be  rated,  and  had  requested  the  parish  officers 
to  rate  him,  but  that  they  had  not  done  so :  and  that  the  parish  officers 
have  not  of  late  rated  similar  houses,  on  account  of  the  difficulty  of 
obtaining  the  rates. 

Thesiger  and  Byles,  in  support  of  the  order  of  sessions,  were  stopped 
by  the  Court.    • 

Cromptorij  against  the  order.  In  2  Nol.  P.  L.  456,  4th  ed.,  it  is 
pointed  out  that,  although  stat.  43  Eliz.,  c.  2,  s.  6,  gives  the  right  of  ap- 
peal to  such  persons  only  as  "find  themselves  grieved,"  yet  stat.  17  6. 
2,  c.  38,  8.  4,  gives  the  right  also  to  such  persons  as  "shall  have  any 
material  objection  to  any  person  or  persons  being  put  on  or  left  out  of 
such  rale.**  And  Lord  Mansfield's  language,  in  Bex  v.  Uffcalmc,  2 
Const.  235,  pi.  262,  (3d  ed.,)  is  referred  to:  "The  17  G.  2,  says,  that 
where  there  is  a  franchise  to  be  enjoyed,  a  man  shall  not  be  deprived 
of  his  franchise."  [Lord  Denman,  C.  J.  You  may  appeal,  if  other 
parties,  being  owners  of  the  same  amount  of  property  with  you,  are 
rated,  and  you  are  left  out.]  The  rate  is  the  more  objectionable  in  itself 
from  the  omission  of  a  whole  class.  The  party  left  out  is  aggrieved 
by  the  loss  of  rights  incident  to  being  rated ;  as,  for  instance,  the  right 
to  vote  under  the  Vestry  Act,  1  &  2  W.  4,  c.  60.  [Lord  Denman,  C.  J. 
Must  a  rate  of  6rf.  per  annum  be  collected  from  a  parishioner  ?  If  the 
parish  can  levy  enough  without  descending  so  low,  the  question  cannot 
be  affected  by  a  privilege  being  incident  to  the  being  rated.  Lord 
Mansfield  seems  to  speak  merely  of  the  object  of  the  act,  not  of  its 
effect.  And  there  is  no  pecuniary  injury.]  The  statutes  do  not  limit 
ttie  right  of  appeal  to  the  case  of  a  pecuniary  injury. 
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Lord  Denman,  C.  J.  The  power  to  rate  an  occupier  does  not  impose 
a  duty  towards  the  occupier,  though  certain  rights  may  result  to  him 
from  the  power  being  exercised.  A  rate  might  be  sufficient  which 
would  not  reach  the  party.  If  every  one  is  to  be  rated,  however  small 
the  rate  to  be  imposed  on  him,  the  expense  of  collection  might  be  greater 
than  the  profit. 

Williams,  J.,  {a)  concurred. 

Coleridge,  J.  I  cannot  say  that  the  simple  omission  is  a  grievance, 
or  that  any  particular  grievance  is  shown  here ;  therefore  the  right  of 
appeal  does  not  arise. 

Order  of  sessions  confirmed. 

(a)  LitUedale,  J.,  was  alMenU 


The  KING  against  The  Inhabitants  of  STOKE  DAMEREL.— p.  308. 

Since  stat.  1  W.  4,  c.  18,  a  settlement  may  still  be  acquired  by  payment  of  rates  in  re- 
spect of  a  tenement,  part  of  which  is  underlet,  if  the  requisites  of  stat.  G.  4,  c.  57,  s.  2, 
bo  fulfilled. 

On  appeal  against  an  order  of  justices  removing  Thomas  Pearce  from 
the  pariah  of  Stoke  Damerel  to  the  parish  of  Ptympton  Maurice,  both 
in  Devonshire,  the  sessions  quashed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  pauper  had  gained  a  settlement  in  Plympton  Maurice.  After 
having  gained  such  settlement,  and  after  the  passing  of  stat.  1  W.  4,  c. 
18,  he  rented  a  house  in  Stoke  Damerel,  at  a  rent  of  16^.  a  year,  paid 
his  year's  rent,  was  rated  for  the  house  to  the  parochial  rates,  and  paid 
such  rates :  but,  during  the  whole  of  his  tenancy,  he  had  underlet  a 
portion  of  the  house,  of  the  value  of  4Z.  a  year,  to  one  Knapman. 

It  was  contended  by  the  appellants  that,  although  the  pauper,  having 
underlet,  was  prevented  by  the  statute  from  gaining  a  settlement  in 
Stoke  Damerel  by  his  renting,  yet  he  had  gained  a  settlement  there  by 
payment  of  parochial  rates.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  pauper  did  so  gain  a  settlement  in  Stoke  Damerel. 

J.  Greenwood,  in  support  of  the  order  of  sessions.  This  is  a  good 
settlement,  under  stat.  3  &  4  W.  &  M.  c.  11,  s.  6,  which  enacts,  "  That 
if  any  person,  who  shall  come  to  inhabit  in  any  town  or  parish,'*  "  shall 
be  charged  with  and  pay  his  share  towards  the  public  taxes  or  levies  of 
the  said  town  or  parish,  then  be  shall  be  adjudged  and  deemed  to  have 
a  legal  settlement  in  the  same,'*  though  no  notice  be  published.  Then 
stat.  35  G.  3,  c.  101,  s.  4,  enacts  that  "  no  person  or  persons  whatso- 
ever, who  shall  come  into  any  parish,  township,  or  place,  shall  gain  a 
settlement  in  such  parish,  township,  or  place,  by  being  charged  with  and 
paying  his,  her,  or  their  share  towards  the  public  taxes  or  levies  of  the 
said  parish,  township,  or  place,  for  and  on  account,  or  in  respect  of  any 
tenement  or  tenements,  not  being  of  the  yearly  value  of  lOZ.**  This 
left  the  head  of  settlement  still  subsisting  in  all  cases  where  the  tene- 
ment was  of  as  high  value  as  lOZ.,  though  it  was  no  longer  necessary  to 
resort  to  it,  because  the  inhabiting  such  a  tenement  of  itself  conferred 
a  settlement,  independently  of  any  payment  of  rates,  under  stat.  13  & 
14  C.  2,  c.  12,  s.  1.     It  is  true  that  in  Bex  v.  Islmgton,  1  East  284, 
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Lord  Kenton  said  that  the  legislature,  by  stat.  35  G.  3,  c.  101,  s.  4, 
intended  to  make  an  end  of  this  head  of  settlement  law  in  future ;  and 
his  view  was  adopted  in  Hex  v.  Penryn^  5  M.  &  S.  443.  But  after- 
wards, when  Stat.  59  Gr.  3,  c.  50,  had  imposed  restraints  upon  gaining 
settlements  by  dwelling  in  rented  tenements,  the,  question  was  again 
raised,  and  those  two  cases  were  overruled  in  Rez  v.  St.  Pancras,  2  B. 
&  C.  122,  (9  E.  G.  L.  R.,)  (a)  where  it  was  held  that  the  head  of  settlement 
by  payment  of  rates  still  existed.  Then  stat.  6  G.  4,  c.  57,  entitled, 
^'  An  act  for  the  amendment  of  the  law  respecting  the  settlement  of  the 
poor,  as  far  as  regards  renting  tenements  and  paying  parochial  taxes^'* 
enacted  (s.  2)  "  that  no  person  shall  acquire  a  settlement  in  any  parish," 
tc,  "  by  or  by  reason  of  settling  upon,  renting  or  paying  parochial 
rateBfor  any  tenement,"  not  being  the  person's  own  property,  unless 
such  tenement  shall  consist  of  a  separate  and  distinct  dwelling-house,  or 
building,  or  land,  or  both,  bona  fide  rented  by  him  for  10^.  a  year  at 
least,  for  a  whole  year,  and  be  "occupied  under  such  hiring"  for  a  year 
at  least.  Under  this  act  it  was  impossible  to  establish  a  settlement  by 
payment  of  rates  by  any  proof  which  would  not  show  a  settlement  by 
renting ;  so  that  the  head  of  settlement  in  question  would  never  be  re-  * 
sorted  to.  But  it  was  hot  abolished ;  therefore  in  Rex  v.  Great  Waker- 
ing,  5  B.  &  Ad.  971,  (27  E.  C.  L.  R.,)  where  the  facts  prevented  a  set- 
tlement from  being  gained,  either  by  payment  of  rates  or  by  renting, 
under  stat.  6  G.  4,  57,  s.  2,  it  was  assumed  that  settlement  by  payment 
of  rates  was  still  an  existing  head  of  settlement.  Then  stat.  1  W.  4,  c. 
18,  provides  that  no  person  shall  acquire  a  settlement  "  by  or  by  reason 
of  such  yearly  hiring  of  a  dwelling-house  or  building,  or  of  land,  or 
of  both,"  unless  the  house,  &c.,  be  "  actually  occupied  under  such  yearly 
hiring,"  "by  the  person  hiring  the  same,"  for  a  year  at  least.  Before 
this  act,  it  had  been  held,  in  Bex  v.  Ditcheat,  9  B.  &  C.  176,  (17  E.  C. 
L.  R.,)  that  the  words  of  stat.  6  G.  4,  c.  57,  s.  2,  "  occupied  under  such 
yearly  hiring,"  might  be  satisfied,  though  the  party  hiring  underlet  a 
part.  But  under  stat.  1  W.  4,  c.  18,  any  underletting  prevents  the 
settlement  from  being  acquired  by  yearly  hiring  of  the  tenement ;  Rex 
V.  St.  Nicholas,  Rochester^  5  B.  &  Ad.  219,  Rex  v.  St.  Nicholas^  Col- 
Chester,  2  A.  &  E.  599,  (29  E.  C.  L.  R.)  This  last  act,  however,  does 
not  affect  settlement  by  payment  of  rates,  as  appears  by  both  the  enact- 
ing part  and  the  title,  "  as  far  as  regards  the  settlement  of  the  poor  by 
the  renting  and  occupation  of  tenements."  The  question,  therefore, 
stands  as  before  the  act :  and  Rex  v.  Ditcheat  shows  that  the  settlement 
b  good  here,  no  requisite  of  stat.  6  G.  4,  c.  57,  s.  2,  being  unfulfilled. 
In  a  statute  passed  later  than  any  of  those  cited,  1  &  2  W.  4,  c.  42,  for 
providing  land  for  the  employment  of  the  poor,  it  has  been  thought  ne- 
cessary to  provide  that  no  poor  inhabitant  "  shall  gain  a  settlement  by 
reason  of  his  renting  and  occupying  or  paying  parochial  taxes  for  such 
land." 

Crowder,  contra.  The  meaning  of  the  legislature,  in  passing  stat.  1 
W.  4,  c.  18,  clearly  was  to  remedy  the  failure  to  carry  into  efi*ect  the 
intention  of  stat.  6  W.  4,  c.  57.  By  the  last-mentioned  act  it  was 
intended  to  require,  both  for  settlements  by  renting  and  for  settlements 
by  payment  of  rates,  an  actual  occupation.  But,  Rex  v.  Ditcheat  hav- 
ing shown  that  the  statute  had  to  a  certain  extent  failed,  stat.  1  W.  4, 
c.  18,  was  passed  to  supply  the  defect.  The  objects  of  the  two  were 
(a)  See  Dote  (a),  at  p.  128,  2  B.  &  C. 
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undoubtedly  coextensive ;  and  the  later  act  applies  to  the  same  heads 
of  settlement  as  the  earlier  one.  The  words  of  the  later  act  are  natu- 
rally directed  only  to  the  doubt  which  had  been  raised.  [Lord  Denman, 
C.  J.  But  the  doubt  existed  as  to  both  heads  of  settlement ;  and  the 
legislature  might  easily,  by  another  word  or  two,  have  removed  it  as  to 
both :  whereas  they  have  used  different  language  in  the  two  acts.]  It 
must  have  been  understood  that  a  settlement  by  payment  of  taxes  was 
no  longer  to  be  gained  where  it  could  not  be  gained  by  renting  the  tene- 
ment. Whenever  stat.  6  G.  4,  c.  67,  is  satisfied,  the  settlement  is,  in 
reality,  by  renting ;  otherwise  a  settlement  may  still  be  gained,  nomi- 
nally by  paying  rates,  but  really  by  renting  a  tenement,  without  satis- 
fying stat.  1  W.  4,  c.  18.  The  meaning  of  the  legislature  in  that  act 
certainly  was  to  abolish  this  head  of  settlement. 

Lord  Denman,  G.  J.  I  believe  that  the  legislature,  by  stat.  1  W.  4, 
c.  18,  did  mean  to  get  rid  of  settlement  by  payment  of  rates :  and  so 
Lord  Ellenborough  interpreted  the  intention  of  the  legislature  in  stat. 
85  G.  3,  c.  101,  s.  4.(a)  But  they  have  not,  in  fact,  abolished  it  in 
either  case.  Under  stat.  6  G.  4,  c.  57,  there  clearly  could  be  a  settle- 
ment by  payment  of  rates,  provided  the  occupation  (with  the  other 
requisites)  were  suflBcient,  which  we  must  take  it  to  be  here.  Then 
stat.  1  W.  4,  c.  18,  recites  all  stat.  6  G.  4,  c.  57,  s.  2,  but  confines  its 
own  enactments  to  settlement  by  reason  of  yearly  hiring.  How  then 
can  we  apply  those  enactments  to  settlement  by  payment  of  rates  ? 

Williams,  J.(6)  There  is  no  express  repeal  of  the  head  of  settle- 
ment by  payment  of  rates.  In  stat.  6  G.  4,  c.  57,  s.  2,  it  is  treated  as 
existing;  and,  had  stat.  1  W.  4,  c.  18,  not  been  passed,  there  could 
have  been  no  question  but  that,  consistently  with  the  decisions,  this  was 
a  good  settlement,  either  by  renting  or  by  payment  of  rates.  Then  the 
legislature,  in  consequence  (it  is  presumed)  of  a  decision  not  anticipated^ 
recite  the  clause  of  6  G.  4,  c.  57,  s.  2,  as  to  renting  and  payment  of 
rates,  and  leave  the  latter  head  untouched,  providing  only  for  the  for- 
mer. I  dare  say  they  thought  that  this  species  of  settlement  was  put 
an  end  to;  but,  as  they  have  left  it  untouched  while  they  touch  the 
other,  I  must  treat  it  as  still  subsisting. 

CoLERiDQE,  J.  I  think  this  is  a  clear  case,  and  that  the  sessions 
were  right.  This  species  of  settlement  was  established  by  the  affirma- 
tive words  of  stat.  3  &  4  W.  &  M.  c.  11,  s.  6.  Then  stat.  6  G.  4,  e. 
57,  s.  2,  says  that  there  shall  be  no  settlement  by  payment  of  rates, 
except  under  the  conditions  there  laid  down.  Mr.  Oroivder  contends 
that  the  head  of  settlement  is  annulled,  for  that,  if  it  were  not,  a  party 
might  gain  a  settlement,  in  reality,  by  renting  and  occupying  a  tene- 
ment otherwise  than  as  the  statutes  direct,  merely  because  he  paid  some- 
thing towards  the  parochial  rates.  That  was  precisely  the  argument  in 
Rex  V.  St.  Pan<n'a%  ;  but  there  it  was  unsuccessful.  Then  he  contends 
that  this  was  the  intention  of  the  legislature  in  stat.  1  W.  4,  c.  18,  s.  1. 
But  there,  though  they  recite  two  grievances,  they  leave  one  untouched. 

Order  of  sessions  affirmed. 

(a)  Rex  T.  Penryn,  5  M.  &  S.  448. 
(6)  Littledale,  J.»  nvas  absent. 
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The  KING  against  The  Church  Trustees  of  ST.  PANGEAS.— p.  314. 

rrustees  appointed  under  a  local  act  for  building  a  new  parish  cburcb,  with  power  to 
make  rates  for  that  purpose,  and  /or  discharging  debts  to  be  incurred  under  the  act, 
are  liable  to  account  before  parochial  auditors  appointed  under  the  Vestry  act  1  &  2 
W.  4,  c.  60,  as  a  board  having  control  over  part  of  the  parochial  expenditure,  though 
the  local  act  requires  such  trustees  to  keep  an  account  of  the  assessments,  receipts  and 
payments  under  the  act,  to  be  examined  and  allowed  once  a  year  at  quarter  sessions  • 
and  though,  by  the  same  act,  their  accounts  are  open  to  inspection  (on  payment  of  1«.) 
by  any  person  liable  to  the  above  rates. 

A  mandamus  calling  on  such  trustees  to  produce  before  the  auditors  "the  accounts*' 
(without  limit  as  to  time)  kept  by  them  under  the  local  act,  and  requiring  the  clerk 
to  the  trustees  to  produce  the  books  of  account  which  may  concern  the  above  ac- 
counts, is  bad,  as  exceeding  the  authority  given  by  stat.  1  &  2  W.  4,  o»  60,  ss.  84, 
8o,  although  such  mandamus  begin  by  reciting  a  demand  made  by  the  auditors 
upon  the  trustees  in  terms  conformable  to  the  act,  and  a  refusal  to  comply  with 
such  demand. 

When  the  validity  of  a  return  to  a  mandamus  is  argued  on  a  concilium,  the  party  im- 
pugning the  return  must  begin,  although  the  opposite  party  states  that  he  shaU  object 
to  the  form  of  the  mandamus. 

Mandamus.  The  writ  was  directed  to  the  trustees  acting  under  stat. 
56  6.  3,  c.  xxxix.,  local  and  personal,  public,  ''for  building  a  new 
parish  church  and  a  parochial  chapel  in  the  parish,  of  Sfc.  Pancras," 
&c.,  and  also  under  stat.  1  &  2  G.  4,  c.  xxiv.,  local  and  personal,  pub- 
lic,(a)  for  repealing  an  act  of  32  G.  3,  (passed  to  provide  an  additional 
burying  ground  for  the  parish  of  St.  Pancras,)  and  for  altering  and 
enlarging  the  powers  of  the  first-mentioned  act;  the  writ  was  also 
directed  to  Edwin  Ward  Scadding,  Gent.,  the  clerk  to  the  said  trustees. 
It  stated,  in  the  usual  form  of  recital,  that  the  auditors  of  accounts  of 
St.  Pancras,  Middlesex,  duly  appointed  and  acting  under  an  act  of  par- 
Hament  (6)  ''  for  the  better  regulation  of  vestries,  and  for  the  appoint- 
ment of  auditors  of  accounts,  in  certain  parishes  of  England  and  Wales,'* 
heretofore,  to  wit,  on  or  about  12th  June,  1835,  in  exercise  of  the  powers 
given  to  them  by  the  last-mentioned  act,  did,  by  a  writing,  &c.,  "  sum- 
mon and  require  you,  the  said  trustees,  by  your  clerk,  to  produce  and 
lay  before  the  auditors  of  the  said  parish,  acting  under  the  said  last- 
mentioned  act,  at  an  adjourned  meeting  of  the  said  auditors,  to  be  holden 
in  the  board-room  of  the  vestry  of  the  said  parish,  situate,"  &c.,  on,  &c., 
at  eleven  of  the  clock,  &c.,  "  a  true  and  just  statement  or  account  in 
writing,  accompanied  with  proper  vouchers,  of  all  sums  of  money  which 
might  have  come  to  the  hands  of  you  the  said  trustees,  or  of  your  trea- 
surer, and  also  of  all  moneys  paid,  laid  out,  and  expended  by  you,  the 
Baid  trustees,  or  by  any  person  by  you  employed  and  responsible  to  you, 
the  said  trustees,  within  the  half  year  preceding  the  31st  day  of  May 
then  last,  under  and  by  virtue  of  the  said  two  first  above-mentioned  acts 
of  parliament :  and  they  did  thereby  summon  and  require  you,  the  said 
£.  W.  Scadding,  to  come  before  and  attend  them  the  said  auditors  at 
such  adjourned  meeting,  and  to  bring  with  you  all  books  of  accounts, 
writings,  papers,  and  documAits  which  might  concern  the  said  accounts, 
and  to  give  such  information  as  to  the  particulars  of  such  accounts  as 
you  the  said  E.  W.  Scadding  might  be  enabled  to  give."  The  writ  then 
recited  that  the  trustees  and  their  clerk,  respectively,  ought  to  have 
complied  with  the  requisition  of  the  auditors,  as  above  set  forth,  but  that 

(a)  No  material  point  arose  on  this  statute,  as  distinct  from  the  other ;  it  is,  therefore, 
Dot  noticed  in  the  report  of  the  argument 
(6)  1  &  2  W.  4,  0.  60. 
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they,  respectively,  had  neglected  and  refused,  and  still  did  neglect  and 
refuse,  so  to  do ;  and  it  continued :  "  We,  therefore,  being  willing,"  tc, 
"  do  command  you,  the  said,  trustees,  acting  under,"  &c.,  '*  that  by  your 
clerk  you  produce  and  lay  before  the  auditors  of  the  said  parish  of  St. 
P!,  elected  and  acting  under  the  said  act  of  parliament  of  the  second 
year  of  our  reign,  pursuant  to  the  provisions  of  the  said  last-mentioned 
act,  the  accounts  kept  by  you  the  said  trustees  under  the  said  act  of  [y^ 
O.  3,  and  also  the  accounts  kept  by  you  under  the  said  act  of  2  G.  4, 
as  trustees  as  aforesaid,  at  a  meeting  or  adjourned  meeting  of  the  said 
auditors  at  the  board-room  of  the  vestry  of  the  said  parish :  and  we  also 
command  you,  the  said  E.  W.  Scadding,  firmly  enjoining  you,  that  you 
attend  the  said  auditors  at  such  meeting  or  adjourned  meeting,  and 
bring  with  you  the  books  of  accounts,  writings,  papers,  and  documents 
which  may  concern  the  said  accounts  kept  by  the  said  trustees  under 
and  by  virtue  of  the  said  last-mentioned  acts  of  parliament,  and  to  give 
such  information  as  to  the  particulars  of  such  accounts  as  you,  the  said 
E.  W.  Scadding,  may  be  enabled  to  give,  or  that  you  show  us  cause  to 
the  contrary,"  &c. 

Return,  by  the  trustees  and  their  clerk  :  "  That  our  power  and  duties 
as  trustees,  and  clerk  to  such  trustees,  respectively,  are  conferred  and 
imposed  upon  us  by  the  acts  of  parliament  in  the  within  writ  firstly  and 
secondly  mentioned,  and  that  we  are  advised  and  submit  that  we  are 
not,  nor  is  any  or  either  of  us,  bound  by  the  common  law  of  the  land, 
or  by  the  within-mentioned  act,  passed  in  the  first  and  second  years  of 
the  reign  of  our  lord  the  King,  to  attend  before  the  within-mentioned 
auditors,  or  to  bring,  produce,  and  lay  before  the  said  auditors  the 
within-mentioned  accounts,  writings,  books,  papers,  and  documents,  or 
any  of  them,  or  to  give  the  within-mfentioned  information  as  to  the  par- 
ticulars of  the  said  accounts.  For  which  cause  and  reason  we"  have 
not  produced,  &c.,  or  attended,  &c.,  or  brought  the  book  or  books,  &c., 
or  given  the  said  information,  pursuant  to  the  exigency  of  the  within 
writ.(a) 

A  concilium  having  been  obtained,  the  case  now  came  on  for  argument 
on  the  validity  of  the  return. 

Sir  W,  W.  Follett,  in  support  of  the  return,  claimed  to  begin,  as  he 
intended  taking  an  objection  to  the  mandamus.     But 

The  Court,(b)  being  referred  to  a  decision  on  the  same  point  in  the 
former  case  of  Jiex  v.  The  Church  Trustees  of  aS'<.  Pancras,  3  A.  &  E. 
538,  note  (a),  (30  E.  C.  \t,  R.,)  directed  the  Attorney-General,  who  op- 
posed the  return,  to  begin. 

Sir  J,  Campbell^  Attorney-General.  The  trustees  were  bound,  by 
Stat.  1  &  2  W.  4,  c.  60,  ss.  34,  35,  to  obey  the  requisition  of  the  audi- 
tors ;  and  that  obligation  is  not  inconsistent  with  sects.  36,  37,  of  the 
same  act,  or  with  stat.  66  G.  3,  c.  xxxix.,  local  and  personal,  public, 
sects.  77,  78.{c)     The  powers  given  by  the  statute  of  1  &  2  W.  4,  are 

(a)  See  Rex  v.  The  Church  Trvsteea  of  St.  Pancrcut,  3  A.  &  E.  636,  (80  E.  C.  L.  R.) 

lb)  Lord  DenmaD,  C.  J.,  Willinms  and  Coleridge,  Js. 

(c)  Sect.  56  G.  8,  c.  xxxix.,  local  and  personal,  public,  (for  building  a  new  parish 
church,  &c.,  in  the  parish  of  St.  Pancras,)  appoints,  bj  sect.  1,  certain  trustees  for  exe- 
cuting that  act.  Sect.  01  empowers  them  to  borrow  money  for  the  purposes  of  the  act, 
and  to  assign  the  afier-racntioned  rates  as  a  security.  Sect.  67  empowers  them  to  make 
rates,  to  a  certain  amount,  upon  the  occupiers  of  lands,  houses,  &c.,  which  rates  are  Tested 
in  the  trustees,  in  trust,  to  be  applied  for  the  purposes  of  the  act,  and  are  to  continue 
until  full  payment  tAuxW  have  been  made  for  the  building  of  the  church,  &c.,  and  so  long 
as  the  moneys  to  be  borrowed  on  the  credit  of  the  act  shall  remain  due.    The  trustees  are 
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cumulative ;  for,  by  sect.  37  of  that  act,  former  remedies  are  expressly 
liaved.  The  question  is,  whether  these  trustees  are  a  board,  having  con- 
trol over  any  part  of  the  parochial  expenditure,  within  sect.  34  of  the 
act  of  W.  4  ?     Now  the  expenditure  authorized  and  regulated  by  stat. 

also  empowered,  nt  all  convenieat  timet,  to  inspect  and  copy  the  poor's  rate  of  the  parish, 
in  order  to  ascertain  the  rates  to  be  made  by  virtue  of  this  act. 

Sect.  77  enacU,  *'That  a  separate  account  shall  be  kept  by  the  said  trustees  of  tbQ 
rates  of  assessments  to  be  made  in  pursuance  of  the  said  act ;  and  the  said  trustees  are 
required  to  cause  all  receipts,  payments,  /debts,  credits,  and  miiwites  of  contracts,  made 
with  or  by  any  artificers  or  workmen  employed  in  any  works  to  be  executed  by  virtue  of 
this  act,  or  any  matter  or  thing  relating  thereto,  and  all  other  their  proceedings,  to  be 
fairly  written  or  entered  into  one  or  more  book  or  books  to  be  kept  for  that  purpose :  and 
that  all  books  and  accounts  whatever  of  the  trustees  under  this  act  shall  at  all  seasonable 
times  be  open  to  the  inspection  and  perusal  of  any  person  or  persons  who  shall  be  liable 
to  pay  any  rates  or  assessments  by  virtue  of  this  act,  on  payment  of  the  sum  of  Is.  for 
every  such  inspection,  and  at  and  after  the  rate  of  ^d.  for  every  seventy-two  words  of 
every  extract  or  copy  of  or  from  such  books,  or  any  part  thereof,  to  the  person  or  persons 
ha?iag  the  custody  of  such  books  respectively." 

Sect  78  enacts,  **  That  once  at  least  in  every  year  during  the  execution  of  this  act, 
(such  year  to  be  computed  from  the  passing  of  this  act,)  the  said  trustees  shall  and  they 
are  hereby  required  to  make  a  true  and  just  statement  or  account  of  all  sums  of  money 
by  them  received  and  expended,. and  such  statement  or  account  when  so  made,  together 
with  the  vouchers  relating  thereto,  shall  be  by  them  laid  before  his  Majesty's  justices  of 
the  peace  for  the  county  of  Middlesex. in  quarter  sessions  assembled,  to  be  by  them  exa- 
mined and  allowed,  and  the  balance  of  such  account  shall  by  such  justices  be  stated  in 
the  book  of  accounts  to  be  kept  in  the  office  of  the  clerk  to  the  said  trustees,  and  no 
charge  or  item  in  such  accounts  shall  be  binding  on  the  parties  concerned,  or  valid  in  law, 
tmless  the  same  shall  have  been  duly  allowed  by  such  justices." 

Stat  1  &  2  W.  4,  c.  60,  (Sir  J.  Hobhouse's  Act,)  s.  83,  provides  for  the  annual  election 
in  every  parish  of  five  rate-payers,  to  be  auditors  of  accounts. 

Sect.  34  enacts,  **  That  the  aforesaid  auditors  of  accounts  shall  meet  twice  at  least  in 
each  year,  at  the  board  room  of  the  vestry,  and  (a  majority  of  the  said  auditors  being, 
present  at  such  meetings)  shall  proceed  to  audit  the  accounts  of  the  said  vestry  for  the 
preceding  half  year,  in  presence  of  the  vestry  clerk ;  and  the  said  vestry  are  hereby  re- 
quired, by  their  said  clerk,  to  produce  and  la}'  before  the  said  auditors,  at  every  such 
meeting,  a  true  and  just  statement  or  account  in  writing,  accompanied  with  proper  vouch- 
ers, of  all  sums  of  money  which  may  have  come  to  the  hands  of  the  said  vestry  .or  of  their 
treasurer,  and  also  of  all  moneys  paid,  laid  out,  or  expended  by  them,  or  by  any  church- 
wardens, overseers,  surveyors,  or  other  persons  by  them  employed,  and  responsible  to  the 
■aid  vestry,  since  the  last  period  up  to  which  the  accounts  of  the  said  vestry  were  audited ; 
and  in  all  perishes  in  which  other  boards  shall  have  control  over  any  part  of  the  parochial 
expenditure,  the  said  auditors  shall  have  the  same  power  of  examining  the  accounts  and 
officers  thereof  as  of  examining  the  accounts  and  officers  of  the  vestry,  and  shall  audit 
the  accounts  of  the  said  boards  in  the  same  manner  as  they  audit  the  accounts  of  the 
said  vestries." 

8ect  3d\enacts,  "  That  the  said  auditors  shall  have  power  to  summon  and  call  before 
them,  by  a  writing  for  that  purpose,  signed  by  any  one  of  them,  or  by  the  clerk  of  the 
vestry  of  any  parish  adopting  this  act,  any  parish  officer  or  other  person  or  persons  what- 
soever, concerned  in  the  said  accounts,  aud  to  require  of  him  or  her,  or  them,  to  attend 
the  said  auditors  at  any  meeting  or  adjourned  me<'ting,  and  to  bring  with  them  all  books 
of  accounts,  writings,  papers,  and  documents  required,  which  may  concern  the  said  ac- 
eoQDts,  and  to  give  such  information  as  to  the  particulars  of  such  accounts  as  he,  she,  or 
they  shall  be  enabled  to  give ;  and  any  parish  officer  or  other  person  refusing  so  to 
Attend,  or  otherwise  wilfully  obstructing  the  purposes  of  such  inquiry,  shall  be  deemed 
guilty  of  a  misdemeanor." 

Sect  36  enacts,  **  That  the  said  accounts,  when  audited  and  approved  by  the  said 
auditors,  or  by  the  major  part  of  them,  shall  be  by  them  signed  in  the  presence  of  the 
clerk  of  the  aforesaid  vestry  of  any  parish  adopting  this  act ;  and  the  said  clerk  of  the 
testry  shall  also  affix  his  signature  to  the  same  ;  and  it  shall  be  lawful  for  the  aforesaid 
auditors  to  subjoin  such  remarks  thereto  as  to  them  shall  seem  meet." 

Sect  37  enacts,  **  That  the  said  accounts,  when  so  audited  and  signed,  shall  remain  at 
the  office  of  the  clerk  of  the  said  vestry  ;  and  that  the  said  accounts  shall,  after  such  audit, 
1^  open  and  accessible  forihe  examination,  at  all  seasonable  times,  of  any  person  rated 
to  the  relief  of  the  poor  of  the  said  parish,  and  of  any  creditor  on  the  rates  thereof: 
Prnvided  always,  that  nothing  in  this  act  contained  relative  to  the  appointment  and  duty 
of  auditors  shall  debar  the  parishioners  from  any  remedy  by  them  before  possessed  by  the 
Isw  of  the  land." 
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66  G.  3,  c.  xxxix.,  is  clearly  under  the  control  of  the  trustees,  and  it  is 
parochial ;  the  parishioners  have  the  benefit,  and  bear  the  burden ;  and 
the  rate  is  to  be  calculated  on  the  poor's-rate.  It  is  reasonable,  from 
the  nature  and  objects  of  the  rate,  that  there  should  be  the  same  powers 
of  examination  with  respect  to  it  as  to  rates  raised  by  the  vestry ; 
although,  by  the  local  act,  this  rate  is  taken  out  of  the  hands  of  the 
vestry.  If  there  were  a  discrepancy  between  any  provisions  of  the 
local  and  of  the  general  act,  the  later  enactment  must  prevail ;  but  the 
acts  are  perfectly  reconcilable.  The  annual  audit  by  the  magistrates, 
under  sect.  78  of  the  local  act,  is  consistent  with  the  half-yearly  audit 
prescribed  by  stat.  1  &  2  W.  4,  c.  60,  s.  34.  The  objection  to  a  double 
audit,  if  applicable,  would  extend  also  to  the  vestry  accounts  ;  for  the 
overseers'  accounts,  which  form  part  of  them,  are  still  audited  by  magis- 
trates. In  both  cases  it  is  the  allowance  by  the  magistrates,  and  the 
balance  found  due  by  them,  that  charge  the  accounting  party  :  but  the 
functions  of  the  parochial  auditors  are  ancillary  to  those  of  the  magis- 
trates ;  they  may  subjoin  remarks  to  the  account,  and,  if  they  disap- 
prove of  it,  withhold  their  signature.  It  will  be  contended,  further, 
that  the  two  acts  provide  different  places  of  deposit  for  the  accounts 
when  audited :  but  that  is  not  so.  Stat.  56  G.  3,  c.  xxxix.,  ss.  77,  78, 
requires  the  trustees  to  keep  a  book  or  books  of  account,  and  enacts 
that  all  books  and  accounts  of  the  trustees  shall  be  open  to  the  inspec- 
tion of  all  the  rate-payers :  and,  by  sect.  78,  the  book  of  accounts  is  to 
be  kept  in  the  office  of  the  clerk  to  the  trustees.  Stat.  1  &  2  W.  4,  e. 
60,  s.  34,  requires  the  vestry  to  lay  before  the  auditors,  not  any  original 
document,  but  only  "a  true  and  just  statement  or  account  in  writing;" 
tvhich  account,  when  audited,  is,  by  s.  37,  to  remain  at  the  vestry  clerk's 
office,  for  the  inspection  of  the  rate-payers.  Both  enactments  may  be 
literally  complied  with.  The  right  of  the  auditors  to  compel  this  board 
to  account  has  been  already  established  by  the  judgment  of  the  Court 
in  Rex  v.  The  Trustees  of  St,  Pancras  Uhurchy  Hilary  term,  1834.(a) 
[Coleridge,  J.,  referred  to  the  proviso,  saving  local  acts,  in  sect.  27  of 
Stat.  1  &  2  W.  4,  c.  60.]  The  subsequent  section  (s.  34)  extends  in  the 
most  general  terms  to  all  boards  having  control  over  any  part  of  the 
parochial  expenditure.  , 

Sir  W,  W,  Follett,  contra.  The  judgment  formerly  given  on  motion 
for  a  mandamus  to  the  trustees  (a)  is  not  decisive.     The  rule  nisi,  on 

(a)  The  KING  against  The  Trustees  of  ST.  PANCRAS  Church.— p.  321. 

A  RULK  nisi  had  been  obtained  for  a  mandamus  calling  upon  the  trustees  and  their 
clerk  to  attend  with,  and  to  produce  before  the  parochial  auditors  the  book  or  books  con- 
taining the  account  or  accounts  of  moneys  received,  and  of  all  moneys  paid,  betweea 
Lady-day  and  Miohaelm as-day,  1833,  by  or  on  account  of  the  said  trustees,  under  the 
above-mentioned  acts  of  56  G.  3,  and  1  &  2  G.  4,  at  such  time  and  place,  &c.,  and  then 
and  there  to  give  such  information,  &c.  In  Hilary  term,  1834,  (before  Denman,  C.  J., 
LiTTLEDALK,  Taunton,  and  Pattkson,  Js.,)  Sir  J,  Scarlett  and  Piatt  showed  cause  against 
the  rule,  which  was  supported  by  Sir  J.  Campbell^  Solicitor-General,  and  Kelly.  It  waa 
contended,  against  the  rule,  that  the  proper  audit  was,  under  stat.  56  G.  3,  c.  xxxix.,  at 
the  quarter  sessions,  and  there  only.  The  counsel  supporting  the  rule  admitted  the 
jurisdiction  of  the  sessions,  but  argued  that  the  parochial  auditors  under  stat.  1  &  2  W. 
4,  c.  60,  had  authority  likewise  to  audit  the  accounts,  and  might  insist  on  doing  so  before 
they  were  submitted  to  the  sessions;  and  that  such  intermediate  audit  was  prescribed  by 
the  latter  act  for  the  purpose  of  making  the  accounts  public  in  the  parish  before  they  were 
finally  passed.     The  Court  took  time  to  consider ;  and  now. 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  Court,  as  follows.  The  question  in 
this  case  was,  whether  or  not  the  trustees  were  bound  to  produce  before  the  auditors  the 
accounts  kept  under  the  local  act,  56  G.  3,  o.  xxxix.  My  brother  Parke  granted  this 
role  with  much  doubt.     The  question  has  been  fully  argued  before  as,  and,  upon  oca- 
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that  occasion,  was  granted  reluctantly  ;  and  the  judgment  proceeded  on 
aa  assumptiom  that  the  parishioners  had  no  opportunity  of  seeing  the 
accounts  unless  they  could  be  called  for  by  the  auditors ;  whereas  stat. 
56  G.  3,  c.  xxxix.,  s.  77,  expressly  gives  a  power  of  inspection  to  the 
persons  rateable  by  virtue  of  that  act.  The  return  is  a  suflBcient  answer 
to  the  writ.  The  application  of  the  moneys  to  be  levied  under  56  G.  3, 
c.  xxxix.,  is  not  a  part  of  the  parochial  expenditure  contemplated  by 
Btat.  1  &  2  W.  4,  c.  60,  s.  34,  the  former  act  being  passed  for  a  particular 
and  extraordinary  purpose,  and  that  alone ;  namely,  to  provide  for  the 
building  of  a  church.  The  object  of  the  general  act,  1  &  2  W.  4,  c.  60, 
vas  to  establish  a  mode  of  auditing  accounts  which  before  were  not  sub- 
ject to  revision  ;  namely,  those  of  vestries,  and  of  boards  deriving  from 
the  vestry  a  power  of  control  over  some  part  of  the  ordinary  parish 
'expenditure.  These  accounts  are  to  be  actually  audited  by  the  persons 
appointed  under  the  statute  of  W.  4.  The  argument  on  the  other  side 
reduces  their  authority  to  a  mere  power  of  inspection ;  but  there  is  no 
ground  for  so  construing  the  act.  It  is  contended  that  the  accounts  of 
the  church  trustees  may  be  subject  to  a  double  audit,  for  that  those  of 
the  overseers  are  so ;  namely,  the  audit  under  stat.  1  &  2  W.  4,  c.  60, 
and  the  examination  at  petty  sessions.  But  the  last-mentioned  act  does 
not  direct  an  audit  of  the  overseers'  accounts  as  such ;  they  merely  come 
before  the  auditors  as  forming  part  of  the  general  vestry  accounts.  The 
auditors  cannot  oblige  the  overseers  to  account  to  the  vestry.  [Colb- 
KiDGE,  J.  You  say  that  the  act  was  intended  to  give  a  control,  by 
audit,  over  vestries,  or  boards  authorized  by  them,  in  matters  of  paro- 
chial expenditure  for  which  no  such  regulation  existed  before.  But 
what  articles  of  parochial  expenditure  were  there,  which  could  come 
under  a  board,  and  which  would  not  be  subject  to  regulation,  either  by 
local  or  by  general  statutes  ?]  The  expenditure  of  church-rates ;  and 
that  of  the  poor's  rate  in  some  parishes,  where  there  were  select  vestries. 
If  the  auditors  can  call  for  the  accounts  merely  to  look  at  them,  where 
the  effectual  revision  of  them  is  given  to  justices  or  to  the  quarter  ses- 
sions, there  appears  to  be  little  use  in  such  an  audit.  [Lord  Denman, 
C.  J.  It  was  suggested,  on  a  former  argument,  that  the  use  might  be 
to  give  parties  an  opportunity  of  ascertaining  whether  there  were  causes 
of  appeal.]  That  seems  to  have  been  the  ground  of  the  former  judg- 
ment. [Lord  Denman,  C.  J.  It  is  difficult  to  see  any  other  practical 
use  in  the  proceeding.]  Even  for  that  purpose  it  is  unnecessary  ;  for, 
bv  sects.  77,  78,  of  the  local  act,  (which  gives  an  appeal  by  sects.  81, 
^-,)  the  accounts  were  already  made  accessible  to  the  payers  of  rates 
under  that  act.  And,  with  or  without  appeal,  the  accounts  were  to  be 
produced  at  quarter  sessions,  once  a  year.  The  local  and  the  general 
act  are  so  far  inconsistent  that  the  latter  cannot  apply  to  this  case  with- 
out repealing  the  other.     With  respect  to  the  deposit  of  documents  ;  it 

ii'iention»  we  think  (although  the  general  act  is  not  weU  worded)  that  these  are  accounts 
which  the  parish  have  a  right  to  see.  By  the  act  of  66  G.  8,  which  is  kept  alive  by  the 
ititute  of  1  &  2  W.  4,  the  trustees  are  a  board  having  control  of  the  moneys  to  be  levied 
and  laid  out  under  that  act ;  and  those  moneys  are  a  part  of  the  parochial  expenditure. 
Tbe  auditors  under  the  general  act  have,  therefore,  a  right  to  inspect  their  accounts  ;  and 
some  means  must  be  discovered  for  taking  an  audit  before  them,  as  well  as  before  the 
sessions.  The  rule  must  therefore  be  absolute.  My  brother  Pabke  concurs  with  us  ia 
this  decision.  Rule  absolute. 

A  mandamus  issued,  and  was  quashed  ;  9ee  Bex  ▼.  The  Church  lYueteee  of  St.  Panereu^ 
S  A.  &  £.  535.  Another  rule  for  a  mandamus  was  then  obtained,  under  which  the  pre- 
*«&t  writ  issued. 
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is  clear,  on  comparing  stat.  56  G.  3,  c.  xxxix.,  s.  78,  with  stat.  1  &  2 
W.  4,  c.  60,  8s.  34,  35,  36,  that  the  accounts  to  be  inspected  half-yearly 
and  signed  by  the  auditors,  and  which  are  to  be  deposited  and  remain 
with  the  vestry  clerk,  must  be  the  same  accounts  (if  both  statutes  apply 
to  this  case)  which  are  to  be  laid  before  the  sessions  annually,  and  kept 
in  the  office  of  the  clerk  to  the  trustees.  The  act  of  56  G.  3  gives  a 
power  of  inspection  to  persons  rateable  under  that  statute ;  the  later 
act  gives  that  power,  in  the  case  of  the  documents  there  mentioned, 
(which  are  the  accounts  of  vestries  and  of  boards  having  control  of  the 
parochial  expenditure,)  to  any  person  rated  to  the  relief  of  the  poor  ;  a 
provision  evidently  not  framed  with  reference  to  a  limited  and  tempo- 
rary expenditure  in  the  building  of  a  new  church  under  a  local  act. 

But  further;  the  writ,  as  framed,  exceeds  the  power  given  to  the 
auditors  under  stat.  1  &  2  W.  4,  c.  60.  By  that  act,  sects.  34,  35,  theyt 
are  directed  to  take  an  audit  twice  a  year,  each  time  for  the  preceding 
half-year,  and  the  vestry,  or  board,  is  to  lay  before  them,  "  a  true  and 
just  statement  or  account  in  writing,"  with  vouchers,  of  all  sums  received 
and  pard  since  the  last  period  up  to  which  the  accounts  were  audited ; 
and  the  proper  officer  may  be  ordered  to  produce  "  all  books  of  accounts, 
writings,  papers,  and  documents  required,  which  may  concern  the  said 
accounts."  Now  the  mandatory  part  of  this  writ  calls  upon  the  trustees 
to  produce  "  the  accounts  kept  by  you,  the  said  trustees,  under  the  said 
act  of  56  G.  3,  and  also  the  accounts  kept  by  you  under  the  said  act  of 
2  G.  4  ;"  and  it  requires  the  clerk  to  attend  the  auditors,  and  bring  with 
him  *'the  books  of  accounts,  writings,  papers,  and  documents,  which 
may  concern  the  said  accounts  kept  by  the  said  trustees  under  and  by 
virtue  of  the  said  last>mentioned  acts  of  parliament."  Thus  the  auditors, 
who  are  themselves  appointed  only  from  year  to  year,  demand  inspection 
of  the  accounts,  not  for  the  half-year  only,  but  for  the  whole  period 
since  the  passing  of  the  act  of  56  G.  3 :  they  call,  not  merely,  for  a 
statement  of  the  accounts,  but  for  the  accounts  themselves;  and  the 
clerk  is,  in  effect,  required  to  produce  all  books  which  in  any  way  con- 
cern those  accounts :  whereas  the  books  to  be  kept  by  the  trustees  under 
56  G.  3,  c.  xxxix.,  s.  77,  contain  many  things  into  which  the  auditors 
have  no  authority  to  inquire ;  as,  for  instance,  an  account  of  the  rates 
and  assessments  made  under  that  act. 

Sir  J.  Campbell^  Attorney-General,  in  reply.  The  trustees,  meeting 
for  the  exercise  of  such  powers  as  the  local  act  gives  them,  clearly  come 
within  the  description  of  a  board ;  and  the  expenditure  of  which  they 
have  the  control  is  parochial,  the  fund  being  in  the  nature  of  a  church- 
rate.  If  the  control  were  exercised  by  a  vestry,  no  doubt  would  exist 
on  the  point.  The  trustees  are,  pro  tanto,  churchwardens.  It  is  not 
correct  to  say  that  stat.  56  G.  3,  c.  xxxix.,  had  given  the  same  facilities 
for  an  examination  of  the  accounts  as  are  furnished  by  1  &  2  W.  4,  c.  60. 
The  former  act  (besides  that  it  requires  a  payment)  gives  merely  an  in- 
spection or  a  right  to  a  copy ;  under  the  later  act  the  vouchers  must  be 
produced,  and  oral  explanation  given  by  the  officer ;  and  it  is  declared  a 
misdemeanor  if  he  refuses  to  attend,  or  obstructs  the  inquiry.  No  dis- 
crepancy is  pointed  out  between  the  functions  of  the  auditors  and  those 
of  the  justices  in  sessions,  except  as  to  the  manner  in  which  the  docu- 
ments are  to  be  disposed  of  after  the  audit.  But,  by  stat.  1  &  2  W.  4, 
c.  60,  sects.  34,  36,  a  true  and  just  statement  of  the  accounts  is  to  be 
produced  before  the  auditors,  with  vouchers.     The  statement  is  to  be 
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• 
deposited,  but  not  the  vouchers.  Another  statement  may  be  prepared 
Jind  laid  before  the  sessions,  under  the  local  act,  with  the  same  vouchers. 
The  statemeni  mentioned  in  the  general  act  is  quite  distinct  from  the 
books  which  are  to  lie  open  for  inspection  under  sect.  77  of  the  local  act. 

As  to  the  form  of  the  mandamus :  the  writ  begins  by  reciting  a  de- 
mand of  certain  documents,  made  by  the  auditors  upon  the  trustees.  It 
is  not  denied  that  that  demand  is  conformable  to  the  statute.  The  writ 
then  alleges  that  the  demand  was  not  complied  with ;  and  proceeds  to 
enforce  it.  There  is  no  reason  for  supposing  that  the  mandatory  part 
of  the  writ  was  intended  to  go  farther  than  the  demand  recited,  and 
alleged  to  have  been  disobeyed.  The  words  "  as  aforesaid"  following 
the  words  "accounts  kept  by  you,"  show  that  the  mandatory  /slause 
refers  to,  and  must  be  limited  by,  the  recital.  [Lord  Denman,  C.  J. 
The  words  are  "  accounts  kept  by  you"  "  as  trustees  aforesaid."]  The 
whole  context  shows  that  the  command  in  the  writ  must  be  restrained 
in  construction  to  the  accounts  previously  alleged  to  have  been  called 
for,  and  withheld.  ♦  [Lord  Denman,  C.  o.  We  are  much  disposed  to 
give  judgment  on  the  more  general  point,  independently  of  the  fortn  of 
the  rule.     We  must  therefore  take  time  for  consideration.] 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  this  term,  (January 
"ilst,)  delivered  the  judgment  of  the  Court,  to  the  following  effect. 

Two  objections  were  made  to  the  writ.  The  former  rested  upon 
p-ounds  either  urged  against  the  original  issuing  of  the  writ,  or  appli- 
cable to  it,  and  which  might  then  have  been  urged.  We  have  considered 
this  part  of  the  argument  with  Aiuch  attention ;  but  we  see  no  reason  to 
depart  from  the  opinion  which  we  formed  upon  the  previous  discussion, 
and  we  adhere  to  the  judgment  given  up<m  that  occasion,  and  which  was 
not  come  to  without  much  consideration.  The  judgment  will  be  found 
in  o  Nev.  &  M.  223.(a)  It  is  unnecessary  to  add  anything  to  what  is 
there  laid  down. 

The  second  objection  arose  upon  the  mandatory  part  of  the  writ, 
which  was  alleged  to  go  farther  than  was  warranted  either  by  the  re- 
citals of  the  writ,  or  by  the  statute  of  1  &  2  W.  4,  c.  60,  sects.  34  and 
3o,  under  which  the  writ  had  issued.  The  writ  recites  that  the  trustees 
had  been  called  on  to  lay  before  the  auditors  of  the  parish  a  true  and 
just  statement  or  account  in  writing,  accompanied  with  proper  vouchers, 
of  all  sums  which  might  have  come  to  their  hands,  and  all  moneys  paid 
and  expended,  within  the  half-year  preceding  the  31st  of  May  then 
last  past ;  and  the  recital  also  states  that  the  clerk  had  been  required  to 
bring  all  books  of  account,  writings,  papers,  and  documents,  which  might 
concern  the  said  accounts.  Now,  by  the  thirty-fourth  section  of  that 
act,  the  auditors  are  to  meet  twice  at  least  in  each  year,  and  to  have 
laid  before  them  a  true  and  just  statement  or  account  in  writing,  accom- 
panied with  proper  vouchers,  of  all  sums  of  money  that  may  have  come 
to  the  hands  of  the  parties,  or  been  laid  out,  since  the  last  period  up  to 
which  the  accounts  were  audited :  and  the  power  given  by  by  sect.  35 
to  require  the  pi^duction  of  books,  &c.,  is  limited  to  such  as  '^  concern 
the  said  accounts."  And,  by  sect.  37,  all  those  accounts,  after  auditing 
and  signing,  are  to  be  deposited  at  the  vestry  clerk's  office.  The  limited 
nature  of  the  requisition  in  this  case  was  much  insisted  upon  in  the  ar- 

M  S.  C.  Mte,  p.  321,  note  (a).  See  8  A.  &  E.  687,  (80  E.  C.  L.  R.,)  note  (a)  to  B^ 
T.  The  Church  Trustees  of  St.  Panera$. 
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certifying  the  same  to  be  a  true  copy  of  such  petition,  schedule,  order,  or 
other  proceeding,  *and  sealed  with  the  seal  of  the  said  court,  shall  at  all 
times  be  admitted  in  all  courts  whatever,  and  before  commissioners  of 
bankrupt  and  justices  of  the  peace,  as  suflScient  evidence  of  the  same, 
without  any  proof  whatever  given  of  the  same,  further  than  that  the 
same  is  sealed  with  the  seal  of  the  said  court  as  aforesaid."  Then  sect. 
89  enacts  that  all  records  of  the  court  already  established,  and  continued 
by  this  act,  shall  continue  in  the  custody  of  the  oflBcers  now  having  cus- 
tody of  the  same,  or  of  such  officers  as  the  court  shall,  at  any  time, 
direct  to  receive  them,  and  '^  that  the  said  records  shall  be  deemed  and 
taken  to  be  the  records  of  the  said  court  so  hereby  continued  as  afore- 
said.'' Th4B  the  records,  papers,  and  documents  of  the  court  which 
existed  under  the  statute  of  53  G.  3  are  made  records  of  the  new  court 
by  the  act  of  1  G.  4,  and  continued  on  the  footing  of  records  by  the 
subsequent  act.  Being  then  records,  in  what  manner  are  they  to  be 
proved,  the  former  mode  of  verification  being  abolished?  Reference 
must  be  had  to  sect.  76 ;  and  the  proof,  in  the  present  case,  was  accord- 
ing to  that  section.  [Coleridge,  J.  The  words  in  that  section  are 
"reasonable  request  of  any  such  prisoner  as  aforesaid ;*'  and  "a  copy 
of  such  petition,  schedule,"  &c. ;  referring  apparently  to  the  persons 
petitioning,  and  the  proceedings  taken,  under  that  statute.]  The  same 
argument  would  have  been  applicable  in  Doe  dem,  Phillips  v.  JEvanSy  1 
Cro.  &  M.  450,  S.  C.  3  Tyr.  339 ;  it  can  have  no  weight  if  the  decision 
in  that  case  be  correct.  And,  if  the  proceedings  under  stat.  53  6.  3, 
c.  102,  do  not  continue  on  the  footing  of  records  under  the  statute  of 
7  G.  4,  they  cannot  be  proved,  even  by  copies ;  for  the  court  to  which 
the  originals  belonged  has  ceased  to  exist;  they  are  not,  therefore, 
documents  of  any  court.  [Coleridge,  J.  Why  may  not  sect.  89  of 
Stat.  7  G.  4,  c.  57,  have  a  general  application,  and  sect.  76  a  limited 
one  ?]  It  would  be  strange  if  documents,  being  all  records  of  the  new 
court,  were  to  be  proved  in  one  mode  when  the  prisoner  had  been  dis- 
charged under  stat.  53  G.  3,  c.  102,  and  in  another  when  the  discharge 
had  taken  place  under  a  subsequent  statute. 

Maule^  contra.  The  observation  that  the  means  of  proof  according 
to  stat.  53  G.  3,  c.  102,  no  longer  exist,  could  at  most  only  furnish  an 
argument  from  inconvenience,  which  cannot  prevail  where  the  words  of 
a  statute  are  unambiguous.  But  the  inconvenience  would  be  only  that 
those  who  rely  upon  thfe  documents  must  prove  them  according  to  the 
common  law.  Under  stat.  53  G.  3,  c.  102,  there  was  no  regular  assign- 
ment to  a  provisional  assignee.  Stat.  54  G.  3,  c.  28,  s.  17,  first  intro- 
duced a  disposition  corresponding  to  the  provisional  assignment  required 
by  later  statutes ;  but  neither  in  this  nor  in  the  preceding  act  was  any 
assignment  or  transfer  of  the  insolvent's  property  placed  on  the  footing 
of  a  recorded  act  of  the  Court.  Stat.  1  G.  4,  c.  119,  s.  7,  first  enacted 
that  the  assignment  to  a  provisional  assignee,  directed  by  sect.  4,  and 
every  assignment  to  subsequent  assignees,  should  be  entered  on  the  pro- 
ceedings of  the  Court,  and  that  an  office  copy  of  every  such  assignment 
should  be  sufficient  evidence  thereof.  This  enactment  is  wholly  pros- 
pective. The  acts  of  53  and  54  G.  3  made  no  provision  for  enrolling 
or  for  proving  the  assignments  authorized  by  them,  nor  is  any  made  by 
the  act  of  1  G.  4 :  those  assignments  must  have  been  produced  from  the 
custody  of  the  assignee,  and  proved  as  other  documents  are  in  the  ab- 
sence of  any  statutory  provision.     It  is  a  material  distinction  between 
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Ihe  dem.  Phillips  v.  EvanSy  1  Cro.  &  M.  450,  S.  C.  3  Tyr.  339,  and 
the  present  case  that  the  discharge  there  was  under  stat.  1  G.  4,  c.  119 ; 
80  thaf  the  assignment  might  be  reckoned  among  the  "  proceedings"  of 
the  Court.  And,  further,  the  words  of  stat.  7  G.  4,  c.  67,  s.  76,  are, 
that  the  officer  of  the  Court  shall,  on  the  reasonable  request  of  any 
"«tttfA  prisoner  a%  aforesaid^*'  produce  "«ucA  petition,  schedule,**  &c., 
and  that  a  copy  of  "  s\Ach  petition,  schedule,  order  and  other  orders  and 
proceedings,  purporting,**  &c.,  shall  be  admitted  as  evidence.  On  look- 
ing through  the  preceding^ sections  it  will  be  found  (which  was  not  noticed 
in  Doe  dem.  Phillips  v.  Evans)  that  the  word  "such,**  in  sect.  76,  refers 
to  a  prisoner  petitioning  under  sect.  10  of  this  act,  and  to  the  schedule 
prepared,  and  assignments  executed,  under  the  same  acts,  sects.  10,  11, 
i.9,  40.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  We  are  all  satisfied  that  the  distinction  be- 
VKeen  the  present  case  and  that  referred  to  is  complete,  and  cannot  be 
got  over.  That  case  turned  upon  a  discharge  under  stat.  1  G.  4,  c.  119, 
which  authorized  the  Court  to  enrol  assignments ;  the  statute,  53  G.  3,  c. 
102,  under  which  the  discharge  now  in  question  took  place,  gave  no  such 
power.     The  rule  must  be  absolute. 

WiLLLtBiS  and  Coleridge,  Js.,(a)  concurred. 

Rule  absolute.(() 

(a)  Littlodale,  J.,  was  absent. 
{b)  See  the  next  case. 


[The  following  case,  decided  in  Michaelmas  term,  1837,  may  conve- 
niently be  added  here.] 

DOE  on  the  Demise  of  ELLIS  against  HARDY.— p.  335. 

A  prisoner  petitioned  the  Insolvent  Debtors'  Court  for  his  discharge,  and  assigned  to  the 
proTisional  assignee,  under  stat  1  Q.  4,  c.  119.  Heldj  that  the  petition,  schedule,  and 
proTisional  assignment  might  be  proved,  after  the  passing  of  stat.  7  G.  4,  c.  67,  accord- 
ing to  the  directions  of  sect.  76  of  that  act,  though  it  did  not  appear  that  the  prisoner 
had  been  a^udged  to  be  entitled  to  his  discharge. 

Ejectment  for  premises  in  Dorsetshire.  On  the  trial  before  Little- 
dale,  J.,  at  the  Dorsetshire  Spring  assizes,  1836,  the  .lessor  of  the 
plaintiff  proved  a  prima  facie  title.  The  case  for  the  defendant  was 
that,  in  April,  1822,  the  lessor  of  the  plaintiff  went  to  prison,  and  peti- 
tioned for  his  discharge  under  stat.  1  G.  4,  c.  119,  being  the  act  then 
in  force  for  the  relief  of  insolvent  debtors,  and  that,  on  the  11th  of 
May,  1822,  he  executed  an  assignment  to  the  provisional  assignee. 
Copies  of  the  petition  and  schedule,  sealed  with  the  «eal  of  the  Court, 
were  produced,  certified  by  the  present  deputy  for  the  chief  clerl;  vl  the 
Insolvent  Court,  and  also  a  copy  of  the  assignment  to  the  provisional 
assignee,  certified  by  the  present  provisional  assignee,  and  sealed  with 
the  seal  of  the  Court ;  and  a  witness  deposed  that  he  had  examined  the 
copy  with  a  record  in  the  custody  of  the  officer  of  the  Court,  and  that 
it  was  correct.  It  was  further  proved  that,  according  to  the  practice  of 
that  court,  whenever  a  petition  was  dismissed,  the  word  "  dismissed"  was 
endorsed  on  both  the  petition  and  schedule.  No  such  words  were  so 
endorsed  in  the  present  instance.  The  defendant's  counsel  contended 
that  this  was  sufficient  evidence,  under  stat.  1  G.  4,  c.  119,  s.  45,  and 
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stat.  7  G.  4,  C..67,  B.  76,  of  the  petition,  schedule,  and  assignment. 
The  plaintiff's  co\insel  contended  that  the  proceedings  could  not  be 
proved  under  the  former  act,  and  that  the  seventy-sixth  section  of  the 
latter  act  did  not  make  the  proceedings  in  the  present  case  capable  of 
such  proof;  and  that  the  dd'endant  should,  at  all  events,  have- proved 
the  original  assignment  by  calling  the  attesting  witness.  The  learned 
judge  considered  the  proof  insufficient,  but  reserved  leave  to  the  defend- 
ant to  move  for  a  nonsuit ;  and  the  plaintiff  had  a  verdict. 

In  Easter  term,  1836,  Butt  obtained  a  rule  accordingly ;  citing  Doe 
dem,  Phillips  v.  Evans,  1  C.  &  M.  450,  S.  C.  3  Tyrwh.  339. 

Erie  now  showed  cause.  The  assignment  here  purported  to  have 
been  made  before  stat.  7  G.  4,  c.  67,  passed.  The  question  is,  whether 
the  documents  .produced  at  the  trial  fall  within  the  words  "  petition, 
schedule,  order,  and  other  orders  and  proceedings,"  as  used  in  sect.  76 
of  that  statute.  In  Doe  dem.  Phillips  v.  Evans,  where  the  prisoner 
petitioned  and  was  discharged  under  stat.  1  G.  4,  c.  119,  it  was  held 
that  the  assignment  to  the  provisional  assignee,  and  that  by  him  to  the 
subsequent  assignee,  were  sufficiently  proved  by  producing  copies  veri- 
fied as  directed  in  stat.  7  G.  4,  c.  57,  s.  76.  But  in  that  case  the  pro- 
ceedings commenced  under  the  earlier  statute  had  been  followed  out  so 
far  that  the  prisoner  had  assigned  to  the  provisional  assignee,  and  had 
received  his  discharge,  before  stat.  7  G.  4,  c.  119,  passed;  and,  subse- 
quently to  the  passing  of  stat.  7  G.  4,  c.  119,  the  provisional  assignee 
had  assigned  over,  so  that  the  act  of  the  Court  was  complete.  It  may 
be  admitted  that  the  proceedings  completed  under  the  earlier  act  were 
capable  of  such  proof,  by  the  operation  of  stat.  7  G.  4,  c.  57,  s.  89, 
which  enacts  that  all  the  records,  papers,  and  documents  of  the  Court 
(as  established  at  the  time  of  the  act  passing,  and  continued  by  the  act) 
shall  continue  in  the  custody  of  the  officers  of  the  Court,  and  that  the 
said  records  shall  be  taken  to  be  records  of  the  Court  so  continued.  But 
here  the  provisional  assignment,  not  having  been  followed  up,  under 
either  act,  by  the  discharge  of  the  prisoner,  nor  by  an  assignment  over, 
never  was  a  perfect  record  under  either.  The  provisional  assignment 
under  the  former  statute  is  made  by  the  authority  of  sect.  4,  which 
vests  the  real  and  personal  estate  in  the  provisional  assignee,  subject  to 
a  proviso  that,  in  case  the  prisoner  shall  not  obtain  his  discharge,  the 
assignment,  from  and  after  the  dismissal  of  the  petition,  shall  be  null 
and  void.  It  will  be  said  that,  here,  proof  was  given  to  show  that  the 
petition  had  not  been  dismissed.  But,  at  any  rate,  till  the  prisoner  be 
discharged,  or  the  petition  dismissed,  the  proceedings  are  merely  in- 
choate, and  the  record  is  not  perfected,  so  as  to  fall  within  the  provi- 
sions of  stat.  7  G.  4,  s.  57.  The  effect  of  sect.  4  of  stat.  1  G.  4,  c. 
119,  is  therefore  very  different  from  that  of  sect.  11  of  stat.  7  G.  4,  c. 
57,  as  enlarged  by  sects.  16,  18,  which  give  validity  to  acts  of  the  pro- 
visional assignee,  though  the  petition  be  dismissed.  Under  stat.  1  G. 
4,  c.  119,  there  was  no  final  vesting  of  the  estate  by  the  assignment  till 
the  conveyance  over  had  been  made  to  the  general  assignee,  under  sect. 
7 ;  and  that  could  not  take  place  till  the  Court  adjudged  the  prisoner 
to  be  entitled  to  his  discharge.  [Patteson,  J.  Under  the  proviso  in 
sect.  4  of  stat.  1  G.  4,  c.  119,  did  it  not  lie  on  you  to  prove  the  dis- 
missal of  the  petition,  in  order  to  avoid  the  assignment  to  the  provi- 
sional assignee  ?]  Although  the  estate  passes  from  the  prisoner  by  the 
provisional  assignment,  yet  sect.  7  shows  that  it  does  not  finally  vest  by 
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the  provisional  assignment  alone.  It  goes  on  to  direct  that,  after  the 
provisional  assignee  has  assigned,  *' every  such  assignment"  shall  be 
entered  on  the  proceedings.  Till  then,  there  is,  properly,  no  complete 
proceeding.  It  may  be  said  that  there  was  proof,  independently  of  the 
statute,  by  an  examined  copy :  that,  however,  raises  the  same  question ; 
for,  if  the  documents  be  not  records  of  the  Court,  an  examined  copy 
will  not  be  evidence.  [Coleridge,  J.  What  do  you  say  would  become 
of  the  assignment,  which  was  merely  inchoate  according  to  your  view, 
on  the  passing  of  stat,  7  G.  4,  c.  57?]  Under  stat.  1  G.  4,  c.  119,  the 
provisional  assignee  was  to  keep  it,  till  there  was  a  proceeding  in  the 
Court  under  sect.  7  of  that  act ;  and,  upon  the  passing  of  stat.  7  G.  4, 
c.  57,  the  proceedings  ought  to  have  recommenced. 

Butt  and  Fitzherbertj  contra,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J.  The  provisional  assignment,  made  under  stat. 
1  G.  4,  c.  119,  became  a  proceeding  within  the  meaning  of  stat.  7  GL 
4,  c.  57,  s.  76 ;  and  therefore  the  proof  directed  by  that  section  is 
sufficient. 

Patteson,  J.  I  am  of  the  same  opinion.  Mr.  Erie  does  not  dispute 
that  the  provisional  assignment  passed  the  estate  from  the  prisoner,  sub- 
ject to  the  assignment  being  avoided  by  the  dismissal  of  the  petition, 
under  the  proviso  in  sect.  4  of  stat.  1  G.  4,  c.  119.  I  do  not  think 
that  the  legislature  meant  to  confine  tjje  effect  of  stat.  7  G.  4,  c.  57,.  o. 
76,  to  proceedings  which  had  gone  on  to  the  discharge  of  the  prisoner, 
and  final  assignment  of  his  effects.  Every  assignment  is,  I  think,  a 
proceeding  of  the  Court. 

Williams  and  Coleridqe,  Js.,  concurred.  Rule  absolute. 


The  KING  against  The  Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  BRIDGEWATER.— p.  389. 

Before  and  nntil  the  Corporation  Act,  (6  &  6  W.  4,  c.  76,)  T.  was  common  clerk,  pro- 
tbonotarj,  and  clerk  of  the  peace  of  the  borough  of  B.  during  good  behaviour ;  and 
acted  ae  clerk  to  the  justices  of  the  borough,  as  by  usage  the  common  clerk  had  always 
done,  either,  as  T.  alleged,  incidentally  to  the  office  of  common  clerk,  or,  as  was  alleged 
in  answer,  by  appointment  of  the  justices ;  the  office  of  clerk  to  the  justices  not  being 
mentioned  in  the  charters  or  muniments.  After  the  act  passed  he  was  appointed 
town  clerk ;  and  afterwards,  upon  a  separate  commission  of  the  peace  being  granted 
to  the  borough,  another  person  was  appointed  clerk  to  the  justices,  by  the  justices 
under  that  commission. 

Beld,  that  T.  was  entitled  to  compensation  under  sect  66,  for  the  loss  of  the  emolument 
derived  from  the  place  of  clerk  to  the  justices. 

Although,  after  the  appointment  of  the  new  clerk  to  the  justices,  a  court  of  quarter  ses- 
sions was  granted  to  the  borough,  and  T.  was  appointed  clerk  of  the  peace. 

Semble,  that,  if  the  Lords  Commissioners  of  the  Treasury  order  compensation  to  a  party 
not  holding  an  office  which  falls  within  sect.  66,  this  Court  wiU  not  enforce  the  order 
by  mandamus  to  the  corporation. 

But  they  will  grant  such  mandamus  where  the  Lords  Commissioners  have  ordered  com- 
pensation to  a  party  holding  such  an  office. 

Sir  TT.  W.  Follett  had  obtained  a  rule  in  this  term,  calling  upon  the 
mayor,  aldermen,  and  burgesses  of  the  borough  of  Bridgewater  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  them  to  prepare 
and  execute  a  bond  under  the  common  seal  of  the  borough,  conditioned 
for  the  payment  to  John  Travor  of  the  yearly  sum  of  lOlZ.  2«.  4d.,  the 
first  of  such  yearly  payments  to  be  made  on  the  15th  of  February  next. 
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The  rule  was  obtained  upon  Trevor's  aflSdavit  to  the  following  effect. 
On  the  Ist  August,  1833,  he  was  duly  elected  and  sworn  common  clerk, 
prothonotary,  and  clerk  of  the  peace  of  the  borough  of  Bridgewater, 
under  the  charters  of  the  bq^ough,  and  entered  upon  the  office,  and 
undertook  its  duties.  The  oflSce  of  clerk  to  the  justices  of  the  borough 
was  incident  and  appurtenant  to  this  office,  and  had  been  usually  held 
in  conjunction  therewith  and  attached  thereto ;  and  the  average  of  the 
annual  emoluments  of  the  office  of  clerk  to  the  justices,  for  five  years, 
was  152?.  8«.  8i.  Trevor  continued  to  hold  all  the  offices  till  26th  De- 
cember, 1835,  when  a  new  town  council  was  elected,  under  stat.  5  &  6 
W.  4,  c.  76.  On  1st  January,  1836,  he  was  appointed  town  clerk.  On 
22d  January,  1836,  a  separate  commission  of  the  peace  for  the  borough 
was  granted  to  four  persons.  '  On  15th  February,  1836,  another  person 
was  appointed  clerk  to  the  justices,  and  he  always  acted  afterwards, 
Trevor  having  performed  the  duty  up  to  that  time.  On  27th  February, 
1836,  Trevor  delivered  to  the  treasurer  of  the  borough  a  statement  of 
his  claim  for  compensation  for  the  loss  of  the  office  of  clerk  to  the 
justices ;  wherein  he  alleged  that,  before  the -passing  of  the  act,  he  was 
entitled  to,  and  received,  all  the  emoluments  of  the  office ;  which  office 
he  stated  himself  to  be  entitled,  under  the  ancient  charters  of  the 
borough  and  parish,  to  hold  during  good  behaviour :  and  he  claimed 
1923Z.  13«.,  as  being  the  price  of  a  Government  annuity  of  lOlZ.  I2s. 
4d.  for  his  life.  The  town  council  appointed  a  committee  to  examine 
into  the  claim  ;  and,  on  their  report,  disallowed  it  entirely,  by  a  resolu- 
tion, stating,  as  the  grounds,  "  it  not  having  been  a  borough  office,  the 
claimant  never  having  been  appointed  to  such  an  office,  and,  even  if  he 
had,  that  a  clerk  to  justices  has  no  legal  hold  upon  his  office,  as  he  is 
only  acting  to  assist  the  justices  during  pleasure."  Trevor  appealed  to 
the  Lords  Commissioners  of  the  Treasury,  who  ordered  and  determined 
.that  he  was  entitled  to  1011.  12%.  4d.  per  annum  for  his  life ;  upon 
which  he  demanded,  by  letter  to  the  mayor,  a  bond  for  that  sum  to  be 
paid  to  him  out  of  the  borough  fund  for  his  life.  The  town  council 
referred  the  matter  to  a  committee ;  and  Trevor  afterwards,  by  letter  to 
the  mayor  and  town  council,  again  demanded  the  bond,  threatening 
legal  proceedings  in  case  of  their  refusal  to  execute  and  deliver  it  before 
the  first  day  of  Hilary  term,  1837 ;  and  afterwards,  by  another  letter 
to  the  then  town  clerk,  tendered  a  bond  for  execution.  The  town 
council  sent  in  a  memorial  to  the  Lords  Commissioners,  praying  them  to 
rescind  their  former  order ;  but  they  adhered  to  it,  stating  as  the  reason, 
that  Trevor  had  been  deprived  of  his  office  by  the  operation  of  the 
Municipal  Corporation  act.  The  town  council,  however,  took  no  steps 
in  the  matter. 

The  present  town  clerk  of  the  borough  (Trevor  having  been  displaced 
from  that  office,  on  30th  July,  1836,  before  he  applied  for  the  rule) 
made  affidavit,  in  answer,  that,  to  the  best  of  his  knowledge  and  belief, 
and  so  far  as  he  had  been  able  to  ascertain  by  a  careful  inspection  of 
the  charters  or  other  muniments  of  the  corporation,  or  otherwise,  no 
mention  was  made  therein  of  any  such  office  as  clerk  to  the  justice?  of 
the  borough ;  that,  although,  as  he  believed,  the  duties  of  clerk  to  the 
justices  were  performed  by  the  town  clerk  or  common  clerk  of  the 
borough,  yet  the  appointment  was  derived  from  the  justices  only,  and 
not  from  the  corporation :  that  Trevor  was  appointed  clerk  of  the  peac<» 
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in  1833,  and  continued  to  fill  that  office  till  Ist  May,  1836,  when  it 
became  extinct,  by  stat  5  &  6  W.  4,  c.  76,  s.  107:  that  the  town  council, 
elected  under  the  provisions  of  the  act,  petitioned  for  and  obtained  a 
commission  for  holding  a  separate  court  of  quarter  sessions ;  and  that, 
in  June  1836,  the  town  council  re-appoinfed  Trevor  clerk  X>{  the  peace, 
which  office  he  had  held  ever  since. 

Sir  J.  Campbellj  Attorney- General,  and  Hrle,  now  showed  cause.  The 
Lords  Commissioners  have  exceeded  their  jurisdiction.  Stat.  6  &  6  W. 
4,  c.  76,  s.  65,  gives  power  to  the  town  council  in  any  borough  to  remove 
every  bailiff,  &c.,  and  every  other  ministerial  or  executive  officer  of  such 
borough  and  body  corporate,  who  shall  be  in  office  at  the  time  of  the 
first  election  of  councillors ;  and  such  officers  are  to  continue  to  act  as 
heretofore,  to  execute  all  the  duties,  and  have  the  same  salaries,  fees, 
and  emoluments,  as  if  the  act  had  not  passed,  till  removed  from  office, 
and  no  longer,  unless  reappointed  under  the  provisions  of  the  act.  By 
sect  66,  every  officer  of  any  borough  who  shall  be  in  any  office  of  profit 
at  the  time  of  the  passing  of  the  act,  ^'  whose  office  shall  be  abolished,  or 
who  shall  be  removed  from  his  office  under  the  provisions  of  this  act,  or  who 
shall  not  be  reappointed  as  aforesaid,"  is  declared  entitled  to  compensa- 
tion, ^^  for  the  salary,  fees,  and  emoluments  of  the  office  which  he  shall 
so  cease  to  hold,  regard  being  had  to  the  manner  of  his  appointment  to 
the  said  office,  and  his  term  or  interest  therein,  and  all  other  circum- 
stances of  the  case;"  the  compensation  to  be  assessed  by  the  town 
council,  with  an  appeal,  by  the  person  preferring  the  claim,  if  he  shall 
think  himself  aggrieved,  to  the  Lords  of  the  Treasury,  whose  order 
''  shall  be  binding  on  all  parties."  Sect.  67  directs  that  the  sum  payable 
as  compensation  shall  be  secured  by  a  bond  under  the  common  seal. 
Sect.  102  enables  the  justices  of  every  borough,  to  which  a  separate 
commission  of  the  peace  shall  be  granted,  to  appoint  a  fit  person  to  be 
clerk  to  the  said  justices,  to  be  removable  at  their  pleasure ;  provided 
that  it  shall  not  be  lawful  to  them  to  appoint  or  continue  as  such  clerk 
any  clerk  of  the  peace  of  such  borough.  The  clerk  to  the  justices  has 
nothing  to  do  with  the  corporation  now;  for  any  person  residing  within 
seven  miles  of  the  borough  may  be  a  justice  under  sect.  98 ;  and,  by  sect. 
101,  he  need  not  even  be  a  burgess.  The  clerk  to  such  magistrates,  of 
course,  has  no  corporate  character.  Under  sect.  58  the  town  council 
may  appoint  the  town  clerk  and  other  officers ;  but  they  cannot  appoint 
the  clerk  to  the  justices ;  where  such  an  appointment  is  to  be  made  at 
all,  it  is  to  be  made  by  the  justices,  under  sect.  102.  Neither,  again, 
had  Trevor,  as  clerk  to  the  justices,  any  corporate  office  before  the  act 
passed.  He  could  not  have  brought  assize  for  such  an  office ;  nor  would 
a  mandamus  have  Iain  to  admit  or  restore  him  to  it :  the  Court  could 
not  have  inquired  into  his  title,  the  justices  having  absolute  power  to 
appoint  or  remove.  He  might  have  been  dismissed  without  cause 
assigned,  having  no  legal  hold  upon  the  office ;  £x  parte  Sandy%^  4  B. 
k  Ad.  863,  (24  E.  C.  L.  R.)  In  that  case  it  is  reported  that  the  Court 
refused  to  grant  a  criminal  information  for  dismissing  the  clerk:  but  it 
probably  was  a  case  of  mandamus.(a)  It  will  be  said,  however,  that  the 
clerkship  to  the  justices,  in  this  particular  case,  acquires  a  corporate 
character  from  its  being  incidental  to  the  office  of  town  clerk.  If  so, 
Trevor,  when  he  made  the  application,  held  the  clerkship  to  the  justices, 

(a)  The  motion  was  for  a  criminal  information,  as  stated  in  the  report 
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for  he  was  still  town  clerk ;  and,  if  he  had  not  been  reappointed  town 
clerk,  the  emoluments  of  his  former  office,  as  clerk  to  the  justices,  would 
have  come  under  consideration  in  estimating  the  compensation  due  to 
him.  And  he  has  now  disqualified  himself  for  the  office,  by  accepting 
that  of  clerk  t)f  the  peace,  which  is  incompatible  with  it.  But,  in  fact, 
on  the  whole  of  the  affidavits,  it  merely  appears  that  the  person  whom 
the  magistrates  have  usually  chosen  to  consult,  has  been  the  town  clerk 
or  prothonotary.  It  lies  on  Trevor  to  establish  that  he  was  in  possession 
of  a  distinct  independent  office;  whereas  the  office  of  clerk  to  the  justices 
was  no  office  in  a  legal  sense.  Therefore  the  order  of  the  Lords  Com- 
missioners is  not  only  not  conclusive,  but  a  mere  nullity ;  for  they  have  no 
jurisdiction.  Their  power  is  to  determine  the  compensation,  when  the 
case  of  a  deprivation  of  office  exists :  but  they  have  no  power  to  make 
that  a  corporate  office  which  is  not  one ;  and  it*  cannot  be  said  that  they 
may  grant  compensation  for  any  situation  whatever,  as  that  of  a  school- 
master. At  any  rate,  this  Court  will  not  interfere  in  such  a  case  by 
mandamus,  except  where  the  right  is  quite  clear ;  Hex  v.  Jotham^  3  T. 
&  B .  575. 

Sir  TT.  W.  Follett  and  Jardine  contra.  The  power  of  the  Lords 
Commissioners  is  not  limited,  by  sect.  66,  to  assessing  the  amount  of 
compensation:  they  are  to  determine  whether  or  not  the  party  be 
entitled  to  any  compensation  at  all ;  and,  therefore,  if  it  be  necessary, 
they  are  to  determine  whether  such  party  be  or  be  not  an  officer  within 
the  meaning  of  the  act.  "  The  person  preferring  such  claim,"  if  he 
"  think  himself  aggrieved  by  the  determination  of  the  counsel  thereon," 
(not  simply  if  he  be  dissatisfied  with  the  amount,)  may  appeal  to  the 
Lords  Commissioners,  "  who  shall  thereupon  make  such  order  as  to  them 
shall  seem  just ;  and  such  order"  "shall  be  binding  on  all  parties."  The 
power  given  is  quite  unqualified.  But  their  decision  here  is  correct.  It 
is  not  necessary  that  the  office  should  be  technically  one  for  which  an 
assize  would  lie,  or  a  mandamus  be  granted:  in  sect.  66  the  party  is 
directed  to  send  in  his  claim,  "  distinguishing  the  office,  place,  situation, 
employment,  or  appointment."  These  words  are  more  extensive  than 
"  office,"  technically  understood.  And,  in  fact,  this  was  a  corporate 
office.  Under  the  character  of  town  clerk,  as  that  office  existed  before 
the  act,  Trevor  was  clerk  to  the  justices ;  and  the  justices  must  have 
been  here,  as  in  all  other  cases  before  the  act,  corporate  functionaries  : 
Trevor's  office,  therefore,  was  strictly  a  corporate  function.  The  old 
office  of  town  clerk,  with  its  incidents,  including,  that  of  clerk  to  the 
justices,  was  abolished  by  the  act :  the  town  clerkship  now  is  of  a  new 
kind ;  and  its  incidents  are  no  longer  the  same.  This  incident,  there- 
fore, is  destroyed,  or  at  least  detached  from  the  office,  by  the  act.  And 
this  answers  the  argument  suggested  from  the  circumstance  that  the 
justices  are  now  no  longer  corporate  functionaries,  and  are  to  appoint 
their  clerk  at  pleasure.  Or,  if  Trevor  was,  according  to  the  language 
of  sect.  65,  "  reappointed"  to  the  old  office  of  town  clerk,  then,  either 
by  operation  of  the  statute,  or  by  the  act  of  the  town  council  or  justices, 
he  has  not  been  reappointed  clerk  to  the  justices.  On  any  interpreta- 
tion, the  case  must  come  within  some  of  the  clauses  of  sect.  66,  "  whose 
office  shall  be  abolished,  or  who  shall  be  removed  from  his  office  undet 
the  provisions  of  this  act,  or  who  shall  not  be  reappointed  as  aforesaid.'* 
It  may  be  fair,  supposing  the  present  office  of  town  clerk  to  be  new,  and 
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the  old  one  to  be  abolished,  that  no  compensation  should  be  given  for 
the  loss  of  the  old  office,  so  far  as  it  is  compensated  for  by  the  appoint- 
ment to  the  new  one :  but  it  would  be  wrong  to  go  further.  It  is  said 
that  his  holding  the  office  of  clerk  of  the  peace  disqualified  him  from 
being  clerk  to  the  justices,  under  sect.  102.  If  so,  he  must  be  considered 
as  "  removed**  from  the  latter  office,  "under  the  provisions  of  this  act." 
And  it  is  to  be  observed  that,  in  this  102d  section,  the  justices  are  for- 
bidden to  appoint  "or  continue"  a  party  as  clerk  to  the  justices,  who  is 
clerk  of  the  peace.  It  seems,  therefore,  that  the  office  is  recognised 
as  not  a  new  one :  consequently  Trevor  is  a  party  not  reappointed. 

Lord  Denman,  C.  J.  The  whole  question  is,  whether  this  applicant 
has  been  deprived  of  a  beneficial  corporate  office  by  the  operation  of  the 
act.  We  are  not  to  put  too  close  a  construction  on  the  word  "  office." 
The  affidavit  of  Trevor  states  that  he  held  the  office  of  clerk  to  the  jus- 
tices as  incident  and  appurtenant  to  the  office  of  town  clerk,  and  received 
the  emoluments.  I  am  of  opinion,  therefore,  that  he  was  entitled  to 
compensation  ;  and  that  the  Lords  Commissioners  had  jurisdiction.  It 
is  true  that,  at  the  time  he  presented  the  memorial  upon  which  the  Lords 
of  the  Treasury  have  adjudicated,  Mr.  Trevor  was  still  town  clerk ;  and 
it  is  argued  that,  if  the  office  of  clerk  to  the  justices  be  incident  to  that 
of  town  clerk,  he  continued  to  hold  the  former  office  as  long  as  he  was 
town  dlerk.  But  the  statute  comes  in,  and  destroys  the  incident.  By 
means  of  the  statute,  therefore,  Trevor  has  lost  the  office  which  he  held 
in  conjunction  with  that  of  town  clerk ;  and,  this  being  the  case,  the 
Lords  Commissioners  had  jurisdiction  as  to  the  amount  of  compensation. 
I  do  not  say  that,  if  this  Court  saw  the  office  in  question  not  to  be  a 
borough  office,  they  would  enforce  the  compensation  granted  by  the 
Lords  Commissioners.     I  rather  think  that  they  would  not. 

Williams,  J.(a)  I  am  of  the  same  opinion.  This  may,  in  some 
sense,  possibly  be  considered  as  no  office ;  but  not  in  the  sense  used  in 
the  act.  The  efiect  of  the  sixty-sixth  section,  especially  that  part  of  it 
in  which  the  party  claiming  is  directed  to  distinguish  "  the  office,  place, 
situation,  employment,  or  appointment,"  seems  to  be,  that  a  reasonable 
interpretation  is  to  be  given,  and  that  the  word  "  office"  must  be  under- 
stood in  a  greater  latitude  than  an  office  strictly  legal.  Then  it  becomes 
a  question  merely  whether,  by  the  act,  this  gentleman  lost  perquisites 
and  emoluments  which  were  previously  attached.  Now  it  is  clear  that, 
as  common  clerk  of  the  borough,  he  was  ipso  facto  clerk  to  the  justices. 
The  case^  Ex  parte  Sandys  did  not  turn  upon  an  act  of  parliament. 
Here  the  statute  gives  compensation  to  any  party  holding  "  any  office 
of  profit."     The  Lords  Commissioners  had  therefore  jurisdiction. 

CoLERiDOE,  J.  It  seems  to  me  that  the  Attorney-General  was  right 
in  putting  his  objection  on  the  ground  that  the  order  of  the  Lords  Com- 
missioners was  a  nullity  ;  for,  if  it  be  not  so,  it  is  final.  If  facts  were 
made  out  which  would  render  it  a  nullity,  I  should  hesitate  long  before 
I  agreed  that  they  could  give  themselves  jurisdiction.  It  seems  a  con- 
dition precedent  to  their  having  jurisdiction,  that  the  party  applying 
should  have  held  an  office :  and  perhaps  they  cannot  decide  whether  he 
did  or  not.  But  I  think  that  this  was  an  office,  in  the  strictest  sense. 
Trevor  was  an  officer  before  the  act :  the  town  clerk  is  named  in  the 
charter ;  and  this  office  seems  to  have  been  held  during  good  behaviour : 
(a)  Littledale,  J.,  was  absent 
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it  is  abolished  by  the  act ;  and  the  present  office  of  town  clerk  is  totally 
new.  Suppose  Trevor  had  never  taken  the  new  office,  would  he  not 
have  had  compensation  ?  No  doubt  he  would.  Then  what  would  have 
been  the  measure  of  the  compensation  ?  He  would  have  said,  I  was 
common  clerk,  and  did  the  duties  of  that  office ;  and,  as  such  clerk,  by 
the  usage  of  the  borough,  I  did  other  duties,  for  which  I  received  fees. 
He  would  then  have  had  compensation  for  all.  But,  as  he  is  appointed 
town  clerk  afterwards,  the  compensation  is  limited  to  those  emoluments 
which  were  received  for  duties  subordinate  and  incidental  to  the  old 
office.  There  is,  then,  a  claim  in  respect  of  an  office,  in  the  strictest 
sense.  But,  again,  I  agree  with  the  rest  of  the  Court  that  it  is  not 
necessary  that  there  should  be  an  office,  strictly  speaking.  Looking  at 
the  words  of  sect.  102,  where  the  words  are  "  office  of  clerk  to  the  jus- 
tices,*' it  is  clear  that  the  word  is  not  used  iihere  in  the  strict  sense  in 
which  we  find  it  employed  in  our  law  books,  but  in  the  general  and 
liberal  sense  of  a  p]ace  to  which  duties  and  profits  are  attached. 

Bule  absolute. 


Tlie  KING  against  The  Mayor,  Aldermen,  and  Burgesses  of  the  City 
and  Borough  of  OXFORD.— p.  349. 

If  a  councillor  of  a  corporation  be  oasted,  and  another  elected  in  hia  stead,  and  auch  election  be 

merely  colourable,  a  mandamus  will  go  to  permit  the  ousted  party  to  exercise  his  office,  but 

not  to  retftore  him  to  hia  office. 
If  such  ouster  and  election  be  bona  fide,  the  Court  will  not  grant  a  mandamus  in  favour  of  the 

party  displaced ;  the  proper  proceedings  is  by  quo  warranto  against  the  party  holding  the 

office  de  facto. 
Qitaerey  whether,  if  a  party  be  elected  a  councillor,  and  duly  qualified  at  the  time  of  his  election, 

and  his  name  be  afterwards  improperly  omitted  in  the  burgess  list  before  his  time  of  service  aa 

a  councillor  is  expired,  such  omission  vacate  the  office  of  councillor. 
If  so,  quairct  whether  the  office  be  absolutely  vacant  before  notice  to  that  effect  be  given,  under 

sect  52  of  Stat  6  &  6  W.  4,  c  76. 

Bingham  had  obtained  a  rule  in  this  term,  calling  upon  the  mayor, 
aldermen,  and  burgesses  of  the  city  and  borough  of  Oxford  to  show 
cause  why  a  mandamus  should  not  issue,  directing  them  to  restore  John 
Towle  to  the  place  and  office  of  a  councillor  of  the  said  city  and  borough. 
The  facts  were  as  follows.  In  January,  1836,  Towle  was  elected  a 
councillor  for  the  south  ward  of  the  corporation,  which,  by  schedule  (A) 
of  Stat.  5  &  6  W.  4,  c.  76,  has  five  wards  and  thirty  councillors.  Towle 
had  duly  subscribed  a  declaration  of  his  acceptance,  and  of  his  qualifi- 
cation, and  had  acted;  and  he  alleged  that  he  was  entitled  to  remain  in 
the  office  till  1st  of  November,  1837.  On  the  28th  of  October,  1836,  Mr. 
Butler,  the  then  mayor,  affixed  to  the  church  door  of  St.  Mary's,  Oxford, 
a  notice  that  there  was  an  additional  vacancy  of  a  town  councillor  in 
the  south  ward,  occasioned  by  Towle  ceasing  to  be  a  burgess;  and  that 
of  the  three  persons  to  be  elected  in  this  ward,  the  one  having  the  lowest 
number  of  votes  would  be  councillor  to  fill  up  said  vacancy;  and,  on 
2d  of  November,  he^  affixed  another  notice,  making  known  the  result  of 
the  election  of  councillors;  of  which  notice  the  following  is  an  extract. 
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"South  Ward. 

« Mr.  John  Hastings 203 

Mr.  Charles  Butler         .  -  -  .  -         146 

Mr.  Thomas  Dry,  in  the  room  of  Mr.  Towle,  -        119" 

Towle  deposed  that,  at  the  time  of  his  election  as  councillor,  he  was 
dnly  enrolled  as  a  burgess;  that  he  had  continued  to  be  rated  for  pre 
mises  situated  in  the  city  and  borough,  and  was  fully  entitled  to  be  on 
the  burgess-roll ;  that  he  had  been  an  inhabitant  householder  for  the 
last  ten  years,  and  had  not  become  insolvent,  or  bankrupt,  or  compound- 
ed with  his  creditors,  or  absented  himself  for  six  months  since  his  elec- 
tion, nor  had  the  council  declared  his  seat  vacant  or  office  void;  and  that 
he  was  worth  1000/.,  over  and  above  what  would  pay  his  debts,  and 
was  above  thirty  years  of  age.  On  the  9th  of  November,  1836,  he  at- 
tended a  meeting  of  the  council ;  but  then  the  mayor,  Mr.  Butler,  re- 
fused to  permit  him  to  speak,  or  to  take  any  part  in  the  proceedings ; 
and  afterwards  the  present  mayor,  Mr.  Sadler,  refused  to  permit  him  to 
exercise  his  functions  as  councillor. 

From  the  affidavits  in  answer  to  the  rule  it  appeared  that  the  over- 
seers of  the  several  parishes  of  the  borough  delivered  in  the  burgess- 
lists  to  the  town  clerk  on  September  6th,  1836  ;  that  Towle's  name  was 
not  on  any  of  the  lists ;  and  that  he  had  not  applied  to  the  town  clerk, 
nor  at  his  office,  to  inspect  any  of  the  lists,  nor  given  notice  of  the  omis- 
sion of  his  name,  nor  claimed  to  have  it  inserted.  There  were  also 
statements  as  to  the  time  of  printing  and  exhibiting  the  lists;  but  they 
are  not  material  to  the  decision. 

Sir  J.  Campbelly  Attorney-General,  and  Amos  now  showed  cause. 
First,  Towle  is  not  qualified  to  hold  the  office  of  councillor,  under  sect. 
2S  of  Stat.  5  &  6  W.  4,  c.  76,  because  he  is  not  "entitled  to  be  on  the 
burgess-list**  of  the  borough.  He  is  not  on  the  list  in  fact ;  and  the  only 
legitimate  method  by  which  a  person  not  on  the  list  can  prove  title  to 
be  on  it  is  by  giving  a  notice  under  the  seventeenth  section  ;  then,  if  the 
claim  be  rejected  by  the  mayor  and  assessors  under  sect.  18,  the  title  is 
conclusively  rejected ;  if  admitted,  it  appears  on  the  list  in  fact.  It  was 
not  intended  that  a  party  should  have  the  power  of  disputing  the  deci- 
sion of  the  mayor  and  assessors  in  a  proceeding  like  the  present.  There 
was,  therefore,  an  actual  vacancy,  and  Dry  was  duly  elected  ;  for  sect. 
28,  creates,  not  simj)ly  a  disqualification  to  continue  holding,  to  be  signi- 
fied by  the  council,  as  in  the  cases  specified  in  sect.  52,  but  a  positive 
absence  of  qualification,  which  vacates  the  seat  at  once.  Secondly,  Dry 
is  in  fact  elected,  has  been  sworn  in,  and  has  acted ;  the  office  is  there- 
fore, full  de  facto;  and  the  proper  course  here  would  have  been  a  quo 
warranto;  Rex  v.  The  Mayor  of  Colchester,  2  T.  R.  259,  Rex  v.  Beedle^ 
3  A.  &  E.  467,  (30  E.  C.  L.  R.  1*32.)  Thirdly,  the  mandamus  is  im- 
properly directed ;  the  mayor,  aldermen,  and  burgesses  have  nothing  to 
do  with  the  act  complained  of,  which  is,  that  the  two  mayors  refused  to 
allow  Towle  to  act :  the  corporation  as  a  body  are  no  parties  to  this. 

Bingham^  contra.  As  to  the  first  point,  it  is  attempted  to  identify 
the  question,  whether  a  party  be  entitled  to  be  on  the  burgess-lists,  with 
the  question,  whether  he  be  on  it  in  fact.  The  language  of  the  statute 
recognises  the  two  propositions  as  distinct.  If  they  are  treated  as  iden- 
tical, it  might  as  well  be  said  that  no  man  had  a  title  to  an  estate  who 
was  out  of  possession.  When  a  party  has  once  been  in  office,  he  holds 
it  for  the  whole  term,  unless  ha  be  disqualified  and  cease  to  hold  it  under 
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sect.  52,  and  unless  the  steps  there  specified  be  taken,  which  has  not 
been  done  here.  By  stat.  6  &  7  W.  4,c.  104,  s.  7,  a  party  who  is  actual- 
ly on  the  list  is  saved  from  the  penalty  imposed  by  stat.  5  &  6  W.  4,  c. 
76,  s.  53,  for  acting  after  he  ceases  to  be  qualified,  although  he  be  not 
entitled  to  be  on  the  list,  which  shows  that  the  legislature  contemplated 
the  distinction.  As  to  the  second  point,  a  quo  warranto  would  be  an 
insufficient  remedy ;  for  Towle's  office  would  expire  before  such  a  pro- 
ceeding came  to  an  end.  But,  in. fact.  Dry  is  not  in  office ;  for  Towle 
has  never  ceased  to  be  the  real  councillor :  he  has  never  been  legally  re- 
moved. Bex  V.  Beedlcy  3  A.  &  E.  467,  (30  E.  C.  L.  R.  1 32,)  shows  only 
that  the  Court  will  grant  a  quo  warranto  when  the  office  is  full.  As  to 
the  third  point,  the  exclusion  from  the  council  must  be  considered  as  the 
act  of  the  town  council ;  and,  as  they  represent  the  corporation,  the  man- 
damus would  be  properly  directed  as  prayed;  JRex  v.  The  Mayor  and  Bur- 
gesses of  the  City  of  Gloucester  J  3  Bulst.  190.   S.  C.  1  Rol.  R.  409.  {a) 

Williams,  J.  [b)  It  is  not  necessary  to  enter  into  the  questioi}  whether, 
under  sect.  28,  the  party  is  entitled  to  hold  the  office;  for  the  assump- 
tion necessarily  made  in  support  of  the  rule  is  that  he  actually  is  in  the 
office  now,  having  never  been  displaced;  and,  on  that  ground,  no  man- 
damus can  be  necessary  to  restore  him. 

Coleridge,  J.  I  am  of  the  same  opinion.  Looking  at  the  facts  agreed 
on  by  both  parties,  this  rule  appears  to  me  either  in  part  or  wholly  mis- 
conceived. Supposing  all  that  has  been  done  by  the  mayor  and 
corporation,  in  regard  to  the  election  of  Dry,  to  be  merely  colourable  and 
void,  and  there  to  be  no  more  than  an  exclusion  de  facto  of  Towle  from 
the  exercise  of  his  office,  a  mandamus  might  go,  without  infringing  upon 
the  rule  laid  down  in  Bex  v.  The  Mayor  of  Colchestery  2  T.  R.  259,  for 
then  there  would  be  a  wrongful  exclusion  de  facto  of  the  one,  and  yet 
the  office  not  filled  by  the  other,  (c)  But,  as  this  is  a  case  in  which 
Towle  has  once  been  in  full  possession,  and  asserts  that  the  office  is  still 
full  of  him  de  jure,  the  mandamus  only  ought  to  be  to  command  the  re- 
storation of  him  to  that  of  which  he  has  been  deprived,  his  seat  and 
voice  in  the  council.  I  am  not,  however,  prepared  to  say  that  what  has 
been  done  is  merely  colourable  and  void.  No  want  of  good  faith  is  im- 
puted. The  election  of  Dry,  if  wrongful,  has  proceeded  upon  an  errone- 
ous yet  honest  misconstruction  of  the  statute;  and,  under  the  same  im- 
pression, Towle  has  been  supposed  to  have  ceased  to  be  a  councillor. 
If  so,  I  cannot  pronounce  at  once  that  Dry  is  not  actually  in  the  office ; 
and,  if  he  be,  it  is  clear  that  no  mandamus  will  lie,  and  that  the  proper 
remedy  for  Towle,  in  the  first  instance,  is  by  quo  warranto  to  oust  Dry. 
In  Bex  V.  The  Mayor  of  Fork,  4  T.  R.  690,  two  persons  claimed  to 
have  been  legally  elected  as  recorder;  the  corporation  had  certified  the 
election  of  one  to  the  Secretary  of  State  for  the  approbation  of  the  Crown; 
and  this  Court  thought  that  a  proper  case  for  a  mandamus  to  the  corpo- 
ration to  put  the  corporate  seal  to  the  election  of  the  other,  in  order  that 
the  title  of  the  contending  parties  might  be  tried  on  the  return.  But 
there  the  office  was  not  de  facto  full  of  either  party  :  the  certificate  was 
only  a  step  towards  the  completion  of  the  title  ;  and  the  Crown  had  not 
signified  its  approbation. 

Rule  discharged 

(fl)  See  Rex  v.  Tlie  Mayor,  4-f.,  of  Abingdon,  2  Salk.  699. 
(A)  Lord  Denman,  C.  J.,  and  Littledale,  J.,  were  absent 

(e)  See  the  observations  of  Lord  Mansfield,  in  Rex  v.  Banks,  3  Bur.  1454;  also  Rex  v.  Tht 
Mayor,  Bcdliffa,  and  Burgesses  of  Cambridge,  4  Bur.  2008. 
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The  KING  against  The  Company  of  Proprietors  of  the  NOTTING- 
HAM Old  Water  Works.— p.  355. 

Bj  an  act,  incorporating  a  company  for  supplying  the  town  of  N.  with  water,  the  company 
were  empowered  to  continue,  make,  &c.,  water- works,  weirs,  and  other  like  works,  in 
the  parish  of  L.,  subject  to  the  restriction  after  contained,  and  to  enter  upon  all  rivers, 
landsy  ^c,  specified  in  the  plans  and  books  after  mentioned,  and  to  do  all  other  things 
necessary  for  making,  completing,  &c.,  the  water  works.  A  plan,  describing*  the  line 
of  intended  works,  and  the  lands  through  which  they  were  to  be  carried,  and  books 
specifying  the  owners  of  the  lands,  were  to  remain  with  the  clerk  of  the  peace ;  and  the 
company  were  not  to  deviate  from  the  line  described.  They  were  empowered  to  agree 
for  the  purchase  of  lands,  &c. ;  and  tenants  for  life,  &o.,  and  owners  and  occupiers  of 
lands  through  which  the  works  were  to  pass,  were  to  receive  satisfaction  for  the  value 
of  the  lands  and  the  damages  sustained  in  making  the  works  ;  the  amount  to  be  settled, 
if  necessary,  by  a  compensation  jury  at  quarter  sessions,  to  be  summoned  by  the  com- 
pany's warrant  to  the  sheriff  on  certain  notice  to  the  company,  and  not  without;  and 
the  jury  were  to  assess  purchase-money  or  compensation,  and  to  settle  what  share 
should  be  allowed  to  any  tenant  or  person  having  a  particular  interest.  The  sessions 
were  to  give  judgment  for  the  sum  awarded ;  and  the  verdict  and  judgment  were  to  be 
registered  among  the  records  of  the  quarter  sessions,  and  to  be  deemed  records  to  all  in- 
tents and  purposes.  If  the  verdict  should  exceed  the  amount  of  the  company's  offer, 
they  were  to  pay  costs,  which,  if  not  paid,  might  be  levied  on  their  goods  under  a  jus- 
tice's warrant ;  the  amount  to  be  ascertained  by  a  justice.  A  subsequent  section 
directed  the  assessment  of  compensation  for  any  damages  not  be/ore  provided  for,  accruing 
by  reason  of  the  execution  of  any  of  the  powers  in  the  act;  the  sums  assessed  to  be  levied  as 
directed  with  respect  to  damages  before  provided  for.  The  company,  on  payment,  ten- 
der, &c.,  of  the  sums  agreed  upon  or  assessed,  might  enter  on  the  lands,  &c.,  but  not 
before.  Certain  restrictions  were  provided,  in  the  case  of  actions  brought  for  anything 
done  in  pursuance  of  the  statute. 

The  company,  by  alterations  in  a  weir  in  L.,  across  a  river,  raised  the  water  so  as.  to 
damage  a  mill  in  L.,  of  which  T.  was  tenant  for  life:  neither  the  mill,  nor  the  weir  or 
its  site,  nor  T.'s  name,  was  specified  in  the  books  or  plan,  nor  was  the  weir  in  the  line 
of  worka  there  described  ;  but  that  part  of  the  river  in  which  the  mill  and  weir  respect- 
ively lay  was  in  the  plan. 

1.  Held,  that  a  mandamus  lay  to  the  company,  commanding  them  to  issue  their  warrant 
for  a  jury  to  assess  the  damages  sustained  by  T. 

2.  The  jury,  summoned  in  obedience  to  the  mandamus,  having  assessed  a  compensation, 
and  the  company  refusing  to  pay  the  same,  or  the  costs.  Held,  that  a  mandamus  lay  to 
enforce  payment  of  the  compensation,  though  the  statute  made  the  verdict  and  judgment 
records  of  the  quarter  sessions. 

3.  Ileid,  also,  that  the  company,  in  showing  cause  against  the  rule  for  a  second  manda- 
mus, were  precluded  from  contending  that  the  injury  sustained  by  T.  was  not  within 
the  act,  or  that  all  preliminaries  necessary  to  support  the  first  mandamus  were  not 
fulfilled. 

4.  That  all  formal  preliminaries,  essential  to  the  yerdict,  must  be  presumed  to  have  been 
fulfilled,  in  default  of  affidavit  to  the  contrary. 

5.  That  the  jury,  having  assessed  a  compensation  to  T.  without  noticing  the  interest  of 
any  other  person,  it  was  not  to  be  presumed,  in  the  absence  of  any  affidavit,  that  they 
had  given  such  compensation  for  a  larger  interest  than  T.  really  had,  or  had  overlooked 
any  other  person's  interest. 

6.  That,  if  costs  were  recoverable  at  all,  for  the  inquisition,  &c.,  they  must  be  levied  as 
prescribed  by  the  act ;  and  that  no  mandamus  would  lie  for  the  payment,  though  appli- 
cation had  been  made  to  a  justice  for  a  distress  warrant,  which  he  had  refused. 

7.  That  a  mandamus  would  not  lie  for  the  costs  of  the  former  mandamus. 

Sir  W.  W.  FolUit^  in  Easter  term,  1835,  obtained  a  rule  nisi  for  a 
mandamus  to  The  Company  of  Proprietors  of  the  Nottingham  Old 
Water  Works  to  issue  a  warrant  under  their  common  seal  to  the  sheriff 
of  the  county  of  Nottingham,  commanding  him  to  summon  and  return 
a  jury  of  twenty-four,  &c.,  to  appear  before  the  justices  of  the  peace  at 
the  next  general  quarter  sessions  for  the  said  county,  in  order  that  a 
jury  might  be  then  and  there  impannelled,  according  to  stat.  7  &  8  G. 
4,  c.  lxxxii.,(a)  to  assess  the  damages  sustained  by  Sarah  Turner  in  her 

(<f)  Stat.  7  &  8  G.  4,  c.  Ixxxii.,  (local  and  personal,  public,)  entitled  "An  act  for  more 
effectually  supplying  with  water  the  inhabitants  of  the  town  and  county  of  the  town  cf 
Kotttogham,  and  the  neighbourhood  thereof." 

Sect  1  recites  that  the  inhabitants  of  Nottingham,  for  many  years,  have  been  supplied 
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lands,  tenements,  hereditaments,  and  premises,  by  reason  and  m  conse- 
quence of  certain  works  done  and  erected  by  the  said  company,  in  the 
execution  of  certain  of  the  powers  of  the  said  statute. 

By  the  affidavits  in  support  of  the  rule,  it  appeared  that  Sarah  Turner 

with  water  from  the  river  Leeo,  by  means  of  works  constructed  at  the  expense  of  the 
proprietors  of  such  works,  on  ground  demised  to  them  for  a  long  term ;  and  it  incorpo- 
rates the  proprietors  by  the  name  of  *'  The  Company  of  Proprietors  of  the  Nottingham  Old 
Water  Works." 

Sect.  2  empowers  the  company  "to  continue,  make,  complete,*'  &c.,  *' water- works,  ^ 
houses,*'  "reservoirs,"  "weirs,"  "pipes,"  Ac,  "in  and  near"  "the  several  parishes  or 
townships  of  Basford,  Lenton,"  &c.,  "  and  from  time  to  time  to  regulate,  conduct,  con- 
tinue," &c.,  the  same,  and  to  discontinue  the  same,  subject  to  the  restriction  after  con- 
tained ;  and  "  to  go,  enter  and  pass  in,  upon,  over,  under  and  through  all  or  any  of  the 
rivers,  brooks,  streams,  waters,  highways,"  &c.,  "and  all  other  lands  and  places  of  or 
belonging  to  any  person  or  persons,"  &o.,  "mentioned  and  specified  in  the  plans  and 
books  of  reference  hereinafter  mentioned,"  (with  exceptions  not  material  here,)  '*and  to 
set  out  and  ascertain  such  part  or  parts  thereof  as  they,  the  said  company,  shall  think 
necessary  and  proper  for  continuing,  making,"  &c.,  "the  said  water-works,"  &c.,  "and 
all  such  other  works"  "  as  they  shall  think  necessary  for  effecting  the  purposes  afore- 
said ;"  doing  as  little  damage  as  may  be,  &c.,  "and  making  full  satisfaction,  in  manner 
hereinafter  mentioned,  to  the  owners  or  proprietors  of,  and  all  persons  interested  in,  any 
lands,  tenements,  or  other  hereditaments  which  shall  be  taken,  used,"  &c.,  "  or  injured, 
for  all  damages  to  be  by  them  sustained  in  or  by  the  execution  of  all  or  any  of  the 
powers  hereby  granted ;  and  this  act  shall  be  sufficient  to  indemnify  the  said  company, 
and  their  deputies,  servants,"  &c.,  "  for  what  they  or  any  of  them  shall  do  by  virtue  of 
the  powers  hereby  granted,  subject,  nevertheless,  to  such  provisos  and  restrictions"  as 
are  after  mentioned. 

Sect.  3  recites  that  a  map  or  plan,  describing  the  intended  reservoirs  and  line  of  pipes 
and  other  works,  and  the  lands,  &c.,  upon  or  through  which  they  are  made  or  intended 
to  be  carried,  together  with  a  book  of  reference  containing  a  list  of  the  owners  thereof, 
have  been  deposited  at  the  offices  of  the  clerks  of  the  peace  in  Nottingham  and  Notting- 
hamshire ;  and  also  another  plan,  describing  a  certain  variation,  &c. ;  and  enacts  that 
the  maps  or  plans,  and  books,  shall  remain  in  the  custody  of  the  clerks  of  the  peace ; 
"  and  the  said  company,  in  making  such  reservoirs,"  &c.,  **  and  other  works,  and  laying 
such  pipes  as  aforesaid,  shall  not  deviate  from  the  line  described  in  the  said  first-men- 
tioned maps  or  plans,  save  as  the  same  is  varied  or  altered  by  the  said  second  mentioned 
plans ;  and  that  the  said  company,  in  laying  the  said  pipes  through  the  parishes  of  Rad- 
ford and  Lenton  aforesaid,  shall  not  deviate  from  the  line  described  in  the  siud  second 
mentioned  plans." 

Sect.  8  gives  powers  for  the  purchase  and  sale  of  lands,  &c. 

Sect.  11  enacts  that  the  tenants  for  life  or  in  tail,  &c.,  owners,  occupiers,  &c.,  of  any 
lands,  tenements,  or  hereditaments,  through,  in  or  upon,  over  or  under  which  the  works 
authorised  by  this  act  are  or  are  intended  to  be  made,  may  accept  and  receive  satisfaction 
for  the  value  of  such  lands,  &c.,  "and  for  the  damages  to  be  sustained  in  making  and 
completing  the  said  works,  in  such  gross  sums  as  shall  be  agreed  upon"  between  them 
and  the  company  of  proprietors ;  and  in  case  the  company  and  the  parties  interested  in 
such  lands,  &c.,  cannot  or  do  not  agree,  the  amount  of  such  satisfaction  or  compensation 
shall  be  ascertained  by  the  verdict  of  a  jury,  as  after  directed. 

Sect.  12.  "  And  for  settling  all  differences  which  may  arise  between  the  said  company 
of  proprietors  and  the  several  owners  of  or  persons  interested  in  any  lands,"  &c.,  which 
the  company  are  by  this  act  enabled  to  take  and  make  use  of  for  the  purposes  thereof; 
be  it  further  enacted,  that  if  any  "  person  or  persons  so  interested,  entitled  or  empowered, 
or  capacitated  to  sell  as  aforesaid,  for  and  on  behalf  of  himself,"  &c.,  "  or  of  the  person  or 
persons  entitled  in  remainder  or  reversion  after  them,"  &c.,  shall  refuse  to  accept  the 
"  purchase- money,  recompense,  or  other  compensation"  offered  by  the  company,  and  give 
written  notice  thereof  to  the  company  within  twenty-one  days  of  the  offer,  with  a  request 
that  the  matter  may  be  submitted  to  a  jury,  the  company  shall,  ^nd  they  are  hereby  em- 
powered and  required,  from  time  to  time,  to  issue  a  warrant,  under  their  common  seal,  to 
the  sheriff  of  the  county,  &c.,  commanding  him,  and  the  sheriff  is  authorized  and  re- 
quired, to  impannel  a  jury  of  twenty-four,  who  are  required  to  appear  at  some  court  of 
general  or  quarter  sessions,  or  adjournment  thereof,  for  the  town  or  county  of  Notting- 
ham ;  out  of  whom  a  jury  of  twelve  shall  be  drawn,  who  shall  "  inquire  of,  assess  and 
ascertain,  and  give  a  verdict  for  the  sum  or  sums  of  money  to  be  paid  for  the  purchase 
of  such  lands,"  &c.,  tenements,  or  hereditaments,  "and  also  the  separate  and  distinct 
sum  or  sums  of  money  to  be  paid  by  way  of  recompense  or  compensation  either  for  the 
damages  which  shall  or  may  before  that  time  have  been  occasioned  and  sustained  as 
aforesaid,  or  for  the  future  temporary  or  perpetual  continuance  of  any  recurring  damages," 
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was  owner,  as  tenant  for  life,  of  a  water-mill,  in  Lenton,  in  Notting- 
hamshire, on  the  river  Leen.  In  1826  (after  the  commencement  of  her 
ownership)  the  company  were  in  possession  of  works  for  raising  water  from 
the  Leen.  The  local  act  passed  on  14tfa  June,  1827.  About  the  end 
of  1830  the  company  removed  a  weir,  which  had  been  placed  across  the 
river,  to  a  part  of  the  river  higher  up,  and  at  the  same  time  heightened 
the  weir;  in  consequence  of  which  the  working  of  the  mill  was  ob- 
structed, and  the  value  of  the  property  lessened.  The  company  were 
applied  to  for  compensation,  and,  in  November,  1834,  were  formally  re- 
quired to  issue  a  warrant  to  summon  a  jury  for  assessing  the  damage ; 
but  they  did  not  grant  either. 

Affidavit  was  made  in  answer,  to  the  effect  that  neither  the  new  weir, 
nor  the  site  thereof,  was  specified  or  referred  to  in  the  plans  or  books 
of  reference  mentioned  in  the  act  (sect.  3) ;  that  none  of  the  plans  or 
books  showed  that  the  company  sought,  by  virtue  of  the  act,  to  obtain 

kc  ;  "  and  the  said  justices  shall  accordingly  give  judgment  for  such  pnrchase-monej, 
recompense  or  compensation,  as  shall  be  assessed  by  such  jury,  which  said  verdict,  and 
the  judgment  thereupon  to  be  pronounced  as  aforesaid,  shall  be  binding  and  oonclu- 
BiTe  to  all  intents  and  purposes,  upon  all  bodies  politic,"  &c.,  and  all  other  persons 
whatsoever. 

Sect.  14  empowers  the  said  juries  to  **  settle  what  shares  and  proportions  of  the  pur- 
chase-money or  compensation  for  damages,"  to  be  assessed,  "  shall  be  allowed  to  any 
tenant  or  other  person  or  persons  having  a  particular  estate,  term,  or  interest  in  the 
premises,  for  such  his,  her,  or  their  interest  or  respective  interests  therein." 

Sect.  15  enacts,  "that  all  the  said  verdicts  and  judgments,  being  first  signed  by  the 
clerk  of  the  peace,"  shall  by  him  be  **  registered  among  the  records  of  the  quarter  ses- 
siona  for  such  town  or  county,  and  shall  be  deemed  records  to  all  intents  and  purposes : 
and  the  same,  or  true  copies  thereof,  shall  be  allowed  to  be  good  evidence  in  all  courts 
whatsoever." 

Sect.  18  enacts,  that  where  a  verdict  shall  be  given  for  more  money  than  the  company 
shall  have  offered  as  a  recompense  or  satisfaction  for  any  such  lands,  &c.,  or  for  any  such 
estate,  kc,  **or  for  any  damages  that  may  have  been  sustained  by  any  person  or  persons 
aforesaid,"  the  costs  of  summoning,  &o.,  the  jury,  taking  the  inquisition,  witnesses,  and 
recording  the  verdict  or  judgment,  shall  be  borne  by  the  company,  and  shall,  in  default 
of  payment  by  them  or  their  treasurers,  be  levied  by  distress  and  sale  under  the  warrant 
of  a  justice  of  the  town  or  county,  which  warrant  the  justice  is  authorized  and  required 
to  issue ;  and  where  differences  shall  arise  respecting  the  amount  of  the  costs,  the  same 
Bhtil  be  ascertained  by  a  justice  of,  &o.,  who  is  authorized  and  required  to  do  so. 

Sect.  20  enacts,  that  if  **  any  person  or  persons  sustain  any  damage  in  his,  her,  or  their 
lands,  tenements,  hereditaments,  or  property,  by  reason  of  the  execution  of  any  of  the 
powers  given  by  this  act,  and  for  which  a  compensation  is  not  hereinbefore  provided," 
such  damages  shall  from  time  to  time  be  assessed  by  a  jury,  **  and  the  sum  or  sums  of 
money  to  be  paid  for  the  same  shall  be  recovered,  levied,  and  applied"  in  the  same  man- 
ner as  is  directed  with  respect  to  such  damages  as  are  in  the  act  before  provided  for. 

Sect.  21  enacts,  that  the  company  shall  not  be  obliged,  nor  any  jury  under  this  act  be 
allowed  to  receive  and  take  notice  of  any  complaint  of  injury  or  damage  sustained  by 
virtue  or  in  consequence  of  the  execution  of  this  act,  unless  notice  in  writing,  stating  the 
particulars  of  such  injury  or  damage  and  the  amount  of  compensation  claimed,  shall  have 
been  given  to  the  company  within  three  calendar  months  after  the  injury  shall  have  been 
sostaioed,  or  the  doing  thereof  shall  have  ceased. 

Sect.  22  enacts,  tliat  on  payment  or  tender  of  sums  agreed  upon,  or  assessed  by  a  jury, 
within  one  calendar  month  after  the  same  shall  be  agreed  for  or  assessed,  (with  a  provi- 
sion in  case  the  persons  entitled  cannot  be  found,  &c.,)  the  company  may  enter  into  such 
lands,  and  the  same  shall  vest  in  them  ;  but  before  such  payment,  &c.,  the  company  shall 
not  dig  or  cut  into  such  lands,  &c.,  without  leave  in  writing. 

Sect.  108  enacts  that  no  plaintiff  shall  recover  in  any  action  for  any  thing  done  in  pur- 
suance of  this  act,  unless  he  shall  have  given  twenty-eight  days'  notice  of  action,  nor  if 
sufficient  amends  be  tendered,  &o. 

Sect.  109  enacts,  '*  that  no  action,  suit,  or  information  shall  be  brought,  commenoed^  or 
proseeuted  against  any  person"  for  anything  done  in  pursuance  of  this  act,  or  in  execu- 
tion of  the  powers,  &o.,  made,  given,  &c.,  in,  by,  or  under  the  same,  unless  certain 
notices  be  given,  nor  after  certain  times  specified ;  and  other  enactments  as  to  the  pro- 
ceedings, &c.,  in  such  actions,  are  added.  In  case  of  the  plaintiff's  not  succeeding,  the 
defendants  to  have  double  costs. 
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the  power  of  changing  the  site  of  the  weir,  or  raising  it,  or  in  any  way 
altering  the  height  of  the  water  in  the  Leen,  or  diminishing  the  power 
or  value  of  the  mill ;  that  the  weir  was  not  in  the  line  of  works  marked 
on  either  of  the  maps  or  plans ;  and  that  no  part  of  the  estate  through 
which  that  part  of  the  river  passed  wherein  the  new  weir  stood,  was 
specified  or  referred  to  in  either  of  the  hooks  or  plans.  It  was  not, 
however,  denied  (and  was  assumed  in  argument)  that  the  parts  of  the 
river  Leen  on  which  the  mill  and  the  new  weir  respectively  stood  were 
comprehended  in  the  plans.  It  was  also  assumed  that  the  new  weir,  as 
well  as  the  mill,  was  in  Lenton. 

ffill  and  Hamfrey  showed  cause  in  Michaelmas  term,  1835,  (Novemher 
7th,)  and  contended  that  the  remedy  sought  for  was  not  the  proper  one, 
for  that  the  injury  complained  of  was  not  occasioned  by  any  act  done 
under  the  compulsory  powers  of  the  statute,  and  that  being  so,  the  pro- 
cess given  by  the  statute  was  not  applicable ;  Rex  v.  The  Hungerford 
Market  Company,  [Ex  parte  Yeatea,)  1  A.  &  E.  668,  (28  E.  C.  L.  R.,) 
Hex  V.  The  Hungerford  Market  Company,  {Ex  parte  Eyre,)  1  A.  &  E. 
676  ;  but  the  complainant  ought  to  proceed  by  action,  as  in  the  case  of 
an  ordinary  wrong.  And  they  endeavoured  to  show  that,  the  weir  in 
question  not  being  comprehended  in  the  plans  or  books  of  reference 
mentioned  in  sect.  3,  the  work  done  upon  it  was  not  an  execution  of 
any  power  given  by  the  act.  They  urged  that  sect.  20  did  not  apply  to 
any  damages  but  such  as  arose  from  the  execution  of  the  powers  given 
by  the  act-;  and  they  cited  Scales  v,  Pickering,  4  Bing.  448,  (13,  15, 
E.  C.  L.  R.,)  as  showing  that  such  powers  must  be  construed  strictly. 
If  this  were  a  proper  subject  for  compensation,  the  company  would  be 
entitled  to  retain  the  weir,  and  be  liable  to  no  further  complaint  for  the 
consequences. 

Sir  TT.  TT.  Follett,  contra,  referred  to  sects!  2, 11,  and  20,  and  argued 
that  the  last  applied  to  the  damage  here  complained  of,  inasmuch  as 
sect.  2  enabled  the  company  to  lay  down  weirs ;  and  he  observed  that, 
although  the  weir  was  not  in  the  plan,  it  was  newly  erected,  under  the 
powers  of  the  act,  on  a  part  of  the  river  Leen  which  was  in  the  plan ; 
and  that  a  particular  specification  of  that  or  of  the  mill  was  not  neces- 
sary for  the  purpose  of  enabling  the  company  to  erect  works  in  that 
part  of  the  river  which  was  in  the  plan. 

Lord  Denman,  C.  J.  The  erection  of  this  weir  seems  dii'ectly  within 
the  powers  given  by  the  act ;  and  the  act  might  be  pleaded  by  the 
company  in  justification.  This  appears  to  be  the  very  case  contem- 
plated by  sect.  20. 

Patteson,  J.     The  second  section  gives*  the  power  expressly. 

Williams,  J.  The  only  doubt  I  felt  was  whether  the  clause  as  to  the 
plans  and  books  restricted  the  company.  But,  as  the  part  of  the  river 
in  question  is  within  the  plan,  I  think  it  does  not.  It  was  not  a  matter 
of  course,  when  the  plans  were  made,  that  the  weir  should  be  erected. 

Coleridge,  J.  The  argument  as  to  the  plans  and  names  of  the 
owners  falls  to  the  ground  as  soon  as  we  refer  to  sect.  20.  As  to  the 
future  consequential  damages,  we  need  not  decide  now. 

Rule  absolute. 

A  mandamus  issued  accordingly,  tested  7th  November,  1835,  in  the 
terms  of  the  rule.  The  jury  were  summoned ;  and,  at  the  Nottingham- 
shire quarter  sessions  in  April,  1836,  (the  time  having  been  enlarged  by 
consent,)  assessed  the  damages  of  Sarah  Turner  at  500L     This  sum,  and 
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the  costs  incurred  in  obtaining  the  mandamus  and  verdict,  were 
demanded  of  the  company,  but  not  paid.  Sarah  Turner  then  applied 
for  a  warrant  of  distress  at  the  June  quarter  sessions,  1836 :  the  ses- 
sions adjourned  the  consideration  till  the  October  sessions,  and  then 
refused  the  warrant.  A  similar  application  was  afterwards  made  to  a 
single  magistrate  of  the  county,  who  refused  to  issue  the  warrant.  The 
costs  previous  to  the  inquiry  were  sworn  by  the  attorney  for  Sarah 
Turner  to  be  1611.  13s.  lid. ;  and  those  incurred  since,  to  be  73Z.  13«. 
4rf.  An  offer  was  made  on  the  part  of  Sarah  Turner  to  refer  the  taxa- 
tion to  the  clerk  of  the  peace  for  Nottinghamshire,  or  the  proper  officer 
of  this  Court,  or  any  indifferent  professional  man.  The  attorney  also 
stated  that  the  costs  incurred  since  those  already  mentioned  would 
amount  to  a  considerable  sum.  Upon  affidavit  of  the  above  facts.  Sir 
W.  W.  Follett  obtained  a  rule  in  Michaelmas  term,  1836,  calling  upon 
the  company  to  show  cause  why  a  mandamus  should  not  issue,  com- 
manding them  forthwith  to  pay  Sarah  Turner  500Z.,  being  the  damages 
assessed  by  the  jury ;  and  also  2ilL  Is.  3d.,  her  costs  of  the  inquiry. 

Hilly  If.  R.  Clarke,  and  Whitehurst  now  showed  cause.  The  money 
here  has  been  awarded  under  sect.  20.  If  that  stood  alone,  it  would  be 
nugatory;  for  no  directions  are. there  given  as  to  the  method  of  sum- 
moning the  jury,  of  holding  the  inquiry,  or  of  recording  or  enforcing 
the  verdict.  But  the  claimant  insists  that  this  section  iS  connected  by 
reference  with  the  preceding  sections,  and  that  therefore  the  remedy  is 
on  the  same  footing  with  those  before  provided.  Now,  assuming  for  the 
present  that  this  view  is  correct,  and  that  all  the  proceedings  up  to  the 
time  of  making  this  last  application  have  been  regular,  the  remedy  is 
misconceived.  If  the  twentieth  section  is  to  be  connected  with  the  pre- 
ceding, it  must  be  so  for  all  purposes ;  and  then  no  remedy  will  be  found 
but  that  which  the  act,  like  other  acts  of  the  same  kind,  gives,  by  re- 
straining, in  sect.  22,  the  company  from  using  their  statutory  powers 
till  the  money  is  paid.  But,  further,  supposing  the  intention  of  the 
legislature  to  be  that,  after  the  verdict,  the  money  must  be  paid  at  all 
events,  then  an  action  of  debt  lies.  In  3  Blackstone's  Commentaries, 
159,  160,  the  author,  describing  the  cases  in  which  a  right  of  action 
accrues  on  an  implied  contract,  points  out  contracts  implied  by  the  fun- 
damental constitution  of  government,  and  lays  it  down,  "  that  every 
person  is  bound  and  hath  virtually  agreed  to  pay  such  particular  sums 
of  money,  as  are  charged  on  him  by  the  sentence,  or  assessed  by  the 
'  interpretation  of  the  law ;"  and  he  adds,  "  whatever,  therefore,  the 
laws  order  any  one  to  pay^  that  becomes  instantly  a  debt,  which  he  hath 
beforehand  contracted  to  discharge.  And  this  implied  agreement  it  is,  • 
that  gives  the  plaintiff  a  right  to  institute  a  second  action,  founded 
merely  on  the  general  contract,  in  order  to  recover  such  damages  or 
sum  of  money  as  are  assessed  by  the  jury  and  adjudged  by  the  Court 
to  be  due  from  the  defendant  to  the  plaintiff  in  any  former  action." 
This  is  at  least  as  strong  a  case  as  that  of  an  amerciament  by  a  court 
leet,  or  a  penalty  imposed  by  a  statute  prescribing  no  specific  remedy.(a) 
By  Stat.  29  Eliz.  c.  4,  s.  1,  the  sheriff  is  not  to  take  more  than  the  fees 
thereby  appointed,  which  shall  be  lawful  to  be  had,  &c. :  on  this  act  it 
has  been  held  that  debt  lies  by  the  sheriff  for  the  amount  allowed.(&) 

(a)  Sm  Com.  Dig.  Debt,  (A.  1,)  (A  2,)  (A  9.)    Holt,  C.  J.,  in  the  Anonymous  Case,  6 
Mod.  26. 

(6)  Probey  t.  Mic/uU,  Moore,  858. 
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In  Rex  V.  The  ^ank  of  England^  2  Doue.  524,  this  Court  refused  to 
grant  a  mandamus  commanding  the  Bank  to  permit  the  transfer  of 
stock,  partly  o^  the  ground  that  there  was  a  sufficient  remedy  by  action 
on  the  case,  although  that  is  not,  strictly  speaking,  a  direct  remedy,  as 
the  action  of  debt  here  would  be.  And  here  the  fifteenth  section  makes 
the  verdict  and  judgment  a  record  to  all  intents  and  purposes ;  so  that 
the  case  falls  within  the  common  one  of  debt  on  a  judgment  of  record. 
Debt  lies  ^Iso  oji  a  judgment  of  a  court  by  custom  of  London,  and  on  a 
foreign  judgment.  Again,  this  is  a  mandamus  to  pay  money,  which  the 
Court  does  not  grant.  It  is  true  that,  in  Rex  v.  The  St.  Katherine  Dock 
Company^  4  B.  &  Ad.  360,  (24  E.  C.  L.  R.,)  a  mandamus  went  to  enforce 
payment  by  the  company  of  money  which  an  arbitrator  had  awarded  to 
be  paid  by  its  treasurer ;  but  that  was  expressly  on  the  ground  that  the 
action  on  the  award  could  only  be  against  the  treasurer,  and  that  his 
body  and  goods  were  exempted  from  execution  by  the  statute  incorpo- 
rating the  company.  Again,  if  the  act  done  be  not  a  matter  within  the 
compulsory  powers  of  the  act,  the  jurisdiction  fails.  [The  Court  here 
intimated  that,  after  the  previous  argument  and  decision,  it  was  too  late 
to  raise  objections  which  impugned  the  propriety  of  originally  issuing 
the  mandamus.]  On  the  argument  of  the  return  to  the  mandamus  in 
Rex  V.  TJu  St.  Katharine  Dock  Company,  4  B;  &  Ad.  363,  (24  E.  C. 
L.  R.,)  Parkb,  J.,  said,  ''  The  first  question  in  this  case  is,  whether  a 
mandamus  should  issue.  The  objection,  that  it  ought  not  to  have  issued 
at  all,  though  it  might  more  properly  have  been  made  at  the  time  when 
cause  was  shown  against  the  rule  for  issuing  it,  may  be  made  in  this 
stage  of  the  proceeding."  At  all  events  it  ought  to  appear  that  every- 
thing done  since  the  granting  of  the  rule  is  regular.  Now  the  claimant 
has  only  a  life  estate ;  the  jury  ought  therefore  to  have  apportioned  the 
compensation  under  sect.  14 :  but  here  it  appears  that  the  wholctis  given 
to  the  tenant  for  life ;  and  the  mandamus  itself  is  erroneously  drawn, 
for  it  is  merely  to  assess  the  damages  sustained  by  the  applicant.  It 
is  contrary  to  both  the  spirit  and  letter  of  the  act,  that  there  should  be 
separate  inquiries  in  the  case  of  each  party  interested :  the  jury  must 
therefore  be  understood  to  have  assessed  all  the  damage  done  by  the  act 
complained  of;  but  the  present  applicant  can  claim  only  a^part,  and  it 
•does  not  appear  how  much.  Further,  it  is  not  shown  that  the  claimant 
has  entered  up  the  verdict  and  judgment  of  record,  as  directed  by  sect. 
15 ;  or  that  notice  was  given  to  the  company  before  summoning  the 
jury,  and  within  three  months  of  the  injury  sustained,  under  sect.  21. 
The  injury  took  place  in  1830 ;  and  no  application  to  the  company  was 
made  till  1834.  It  will  be  said  that  this  was  a  continuing  injury ;  but, 
if  so,  the  complaint  should  have  been  made  within  three  months  of  the 
act  being  done  by  which  the  injury  is  occasioned.  [Per  Curiam.  That 
objection  should  have  been  urged  asainst  granting  tne  first  mandamus.] 
Admitting  that  this  cannot  be  urgea  as  an  objection  to  the  jurisdiction, 
still  the  jury,  when  assembled  under  the  precept,  could  give  no  compen- 
sation for  any  injury  of  which  there  had  not  been  proper  notice ;  they 
were  bound,  under  the  mandamus,  to  inquire  whether  the  preliminaries, 
which  the  act  makes  essential  to  the  assessment  of  damages  for  the  par- 
ticular injury  proved,  had  been  performed.  Perhaps  the  fact  of  the 
notice  ought  to  have  been  averred  in  the  mandamus,  to  give  the  com- 
pany an  opportunity  of  traversing  it.  Then  as  to  the  costs.  Sect.  18 
gives  costs  only  where  the  proceeding  is  by  "  any  person  or  persons 
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aforesaid."  The  claimant  is  one  of  a  new  class  of  persons,  who  are 
the  object  of  sect.  20.  But,  even  admitting  that  the  parties  protected 
by  sect.  20  are  entitled  to  costs  under  sect.  18,  there  is  a  specific  remedy 
provided  in  sect.  18  for  the  costs.  As  for  the  costs  of  the  last  manda- 
mus, if  they  can  be  given  at  all,  now  that  the  rule  has  been  made  abso- 
lute without  costs,  the  proper  method  is  to  apply  for  them  under  stat. 
1  W.  4,  c.  21,  8.  6 ;  and,  if  the  Court  order  payment,  such  order  may 
be  enforced  by  attachment.  Besides,  the  amount  of  costs  appears  only 
by  the  affidavit  of  the  claimant's  solicitor :  no  particulars  are  given,  and 
there  has  been  no  taxation.  This  Court  will  not  issue  a  mandamus  for 
the  payment  of  a  sum  not  ascertained. 

Sir  W.  W.  Follett  and  Bourne^  contra.  On  the  former  argument  it 
was  decided  that  this  case  fell  within  sect.  20 ;  then,  the  damages  having 
been  assessed  in  pursuance  of  the  mandamus,  and  the  company  refusing 
to  pay,  there  must  be  some  remedy.  It  is  said  that  an  action  lies,  be- 
cause this  is  a  judgment  of  the  Court  of  Quarter  Sessions :  but  that  would 
support  only  an  indictment,  as  in  Rez  v.  Kingston^  8  East,  41.  T^iere 
is  no  debt:  the  judgment  is  rather  in  the  nature  of  a  judgment  for 
damages  for  an  injury.  Rex  v.  The  St,  Katharine  Dock  Company  was 
not  80  strong  a  case  as  this.  That  was  the  case  of  an  action  which  was 
referred,  and  an  award  made.  It  is  said  that  here  debt  lies,  because 
the  verdict  and  judgment  are  made  records :  but  they  are  records  only 
of  tlfe  Court  of  Quarter  Sessions,  upon  which  no  action  lies.  It  is  not 
probable  that  the  legislature  intended  to  prescribe  so  circuitous  a  course 
as  first  to  obtain  a  judgment  of  the  Quarter  Sessions,  upon  a  verdict  for 
damages,  and  then  to  bring  an  action  on  the  judgment.  But  the  remedy 
by  indictment  is  not  sufficient  to  prevent  a  mandamus  from  issuing ;  Rex 
V.  The  Severn  and  Wye  Railway  Company^  2  B.  &  Aid.  646.  An 
indictment  would  also  have  lain  in  Rex  v.  The  Commissioners  of  the 
Navigation  of  the  Rivers  Thames  and  Isis^  6  A.  &  E.  804,  (31  E.  C.  L. 
R-  0  7^^  ^he  Court  granted  a  mandamus  to  pay  the  money ;  which  also 
is  an  answer  to  the  argument  that  a  mandamus  is  not  to  be  granted  to 
enforce  payment  of  money.  And,  in  that  case,  the  Court  would  not 
allow  the  propriety  of  the  remedy  by  mandamus  to  be  questioned  on 
the  argument  upon  the  return,  that  point  having  been  decided  on  grant- 
ing the  rule  for  a  mandamus.  It  is  said  that  the  jury  ought  to  have 
apportioned  the  damages :  but  it  does  not  appear  that  they  gave  more 
than  the  damages  suffered  by  the  particular  party,  nor  would  sect.  20 
have  warranted  them  in  doing  so ;  nor  does  the  form  of  the  mandamus 
require  it.  And,  nothing  to  the  contrary  appearing,  the  Court  will 
presume  that  the  jury  have  done  rightly.  So,  as  to  the  absence  of 
proof  of  three  months'  notice :  it  must  be  presumed,  from  the  previous 
decision  of  this  Court,  that  everything  necessary  to  justify  the  mandar- 
mus  was  done:  and,  as  to  any  subsequent  steps  which  may  h;ivc  been 
necessary  to  make  the  verdict  regular,  these  too  will  be  presumed,  after 
the  verdict,  in  default  of  affidavit  to  the  contrary.  As  to  the  refusal 
of  the  magistrates  to  enforce  payment  of  costs  under  sect.  18,  no  mode 
of  taxing  is  provided :  and  the  company  do  not  deny  the  amount.  It  is- 
clear  that  parties  obtaining  damages  under  sect.  20  are  to  be  placed,  in 
all  respects,  in  the  same  situation  as  parties  recovering  damages  or  com- 
pensation under  the  previous  clauses.  It  would  be  very  hard  if  a  party 
entitled  to  the  remedy  were  required  to  pay  the  expense  of  obtaining 
it :  the  company  are  protected  by  double  costs  being  given,  in  sect.  109, 
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wherever  a  party  fails  in  an  action  against  them  for  anything  done  in 
pursuance  of  thp  act.  If  the  remedy  for  costs,  in  every  other  shape,  be 
doubtful,  the  Court  will  grant  the  mandamus. 

Patteson,  J.(a)  This  is  an  application  to  compel  payment  of  500?., 
compensation  assessed  by  a  jury,  and  of  another  sum  for  costs.  It  is 
clear  that  we  are  not  bound  to  refuse  the  mandamus  altogether,  if  we 
shall  be  of  opinion  that  a  part  of  the  application  may  be  gi*anted.  With 
respect  to  the  costs,  sect.  20  gives  no  directions,  unless  costs  can  be 
included  under  the  words  "  sum  or  sums  of  money  to  be  paid"  for  the 
damage  done:  such  sums  are  to  be  levied  in  the  same  manner  as  is 
directed  with  respect  to  the  damages  before  provided  for ;  and  in  sect. 
18  there  is  a  course  prescribed  for  recovering  the  costs,  in  the  case  of  a 
verdict  being  given  for  a  higher  compensation  than  the  company  shall 
have  offered.  If,  therefore,  costs  are  here  recoverable  at  all,  they  are 
recoverable  by  that  method.  There  must,  consequently,  be  no  rule  as 
to  costs. 

As  to  the  500?.  I  have  some  difficulty.  If  there  be  a  specific  remedy 
for  this  sum,  we  cannot  grant  the  mandamus.  Now,  by  sect.  12,  the 
Court  of  Quarter  Sessions  is  to  give  judgment  for  the  sum  assessed  by 
the  jury,  which  judgment  is  to  be  conclusive:  and,  by  sect.  15,  the 
clerk  of  the  peace  is  to  sign  the  verdicts  and  judgments,  which  are  to 
be  registered  and  to  become  records.  It  seemed  to  me  at  first  that,  if 
these  were  judgments  of  record,  they  might  be  enforced  like  judgments 
of  other  couil^s,  by  the  process  of  the  Court  itself,  if  it  had  any  process 
proper  for  the  purpose,  and  if  not,  by  action  of  debt.  But,  on  looking 
to  the  act,  I  doubt  whether  such  a  consequence  can  be  admitted.  These 
are  not  the  ordinary  records  of  the  Quarter  Sessions ;  and  I  never  heard 
of  an  action  on  a  record  of  this  sort.  The  Quarter  Sessions  are  a  court 
for  this  particular  purpose ;  no  form  of  the  record  is  prescribed,  and  I 
cannot  tell  what  the  form  is  to  be.  It  is  difficult  to  say  in  what  form 
an  action  can  be  maintained  upon  it.  Sections  12  and  15  contain  no 
directions  how  the  money  is  to  be  levied :  only  the  22d  section  enacts 
that  the  company,  on  payment  as  there  prescribed,  may  take  possession, 
and  cannot  act  before.  It  seems  that  was  thought  sufficient  security  for 
the  compensation  and  damages  provided  for  by  sect.  12.  By  sect.  20, 
daipages,  for  which  compensation  is  not  provided  in  the  preceding  part 
of  the  act,  are  to  be  assessed  by  a  jury.  Nothing  is  there  said  of  making 
a  demand,  or  of  offer  to  pay  the  damages.  And  then  it  is  said,  that 
such  damages  are  to  be  levied  as  is  directed  with  respect  to  the  damages 
before  provided  fpr.  I  suppose  it  was  taken  for  granted  that  there  had 
been  some  previous  provision  for  levying  the  damages  mentioned  in  the 
earlier  part  of  the  act.  But  there  are  no  means  of  levying  them ;  there 
can  be  no  fieri  facias  or  levari  facias ;  neither  can  we  remove  the  record 
by  certiorari  and  enforce  the  judgment  here.  But  the  main  argument 
in  opposition  to  the  rule  was,  that  an  action  of  debt  would  lie.  I  am 
not  prepared  to  say  whether  that  be  so  or  not.  But,  as  it  is  not  clear 
that  such  an  action  does  lie,  we  are  bound  to  grant  a  mandamus  in  the 
absence  of  any  other  clear  remedy. 

Objections  have  been  made  to  the  regularity  of  the  proceedings.  I 
do  not  understand  that  the  affidavits  show  irregularity,  but  only  that 
there  is  no  affidavit  showing  the  regularity.     This,  however,  we  are  not 

(a)  Lord  Denman,  C.  J. /was  absent. 
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bound  to  require.  We  shall  presume  omnia  riti  acta^  in  pursuance  of 
the  msuidamus  which  we  granted. 

Then  it  is  said,  that  the  applicant  is  only  a  tenant  for  life,  and  that 
the  jury  ought  to  have  assessed  and  apportioned  the  damages  for  all 
parties  interested.  However  that  may  be  in  the  case  of  the  purchase 
of  lands  by  the  company,  where  all  tenants  having  partial  interests  are 
entitled  to  compensation,  it  is  not  clear  here  that  any  one  but  the  tenant 
for  life  had  a  right  to  complain :  the  injury  might  be  merely  temporary. 
Besides,  the  expression  in  sect.  20  is  "  any  person  or  persons,'*  not  "  all 
persons.  *'  Here  the  party  has  sustained  a  damage  in  respect  of  her 
land ;  and  if,  in  fact,  it  were  one  in  respect  of  which  the  jury  ought  to 
have  limited  her  compensation,  that  should  have  been  pointed  out  to 
them  at  the  time  of  the  inquiry :  and  no  complaint  is  made  of  the  chair- 
man's summing  up.  Under  all  the  circumstances,  I  think  the  rule  must 
be  made  absolute  so  far  as  respects  the  5002. 

The  costs  of  the  other  mandamus  cannot  be  included  in  this  rule ;  and 
there  is  a  specific  statutory  provision  respecting  such  costs. 

Williams,  J.  As  to  the  costs,  no  precise  or  ascertained  right  can 
be  shown.  With  respect  to  the  objection  on  the  ground  of  irregularity, 
no  doubt,  we  should  presume  that  notice  was  proved  at  the  time  of  the 
inquiry,  unless  the  contrary  be  shown.  We  must  suppose  that  all  has 
been  rightly  done :  and,  on  the  same  ground,  no  objection  appears  to 
the  form  in  which  the  compensation  is  given.  The  principal  question 
is,  whether  there  be  any  remedy  besides  mandamus;  and  it  is  clear 
that,  if  there  be,  this  rule  cannot  be  made  absolute.  An  order  of  ses* 
sions,  awarding  the  payment  of  money,  can  be  enforced  only  by  the 
circuitous  process  of  indictment.  That  gives  no  direct  remedy.  But 
the  most  important  question  is,  whether,  the  fifteenth  section  enacting 
that  the  verdict  and  judgment  ^'  shall  be  deemed  records  to  all  intents 
and  purposes,"  that  operates  as  a  legislative  declaration  that  there  is  to 
be  a  remedy  by  action  of  debt  upon  the  record.  I  am  aware  of  no 
applicable  instance.  As,  therefore,  I  doubt  whether  there  be  any  other 
efficient  remedy,  I  think  the  mandamus  should  go.  I  am  also  influenced 
by  a  doubt  which  I  feel,  whether  the  legislature  could  have  intended  to 
put  the  party  to  so  cumbrous  a  course  as  an  action  of  debt  on  the  re- 
cord, to  recover  that  for  which  they  were  professing  to  give  a  summary 
remedy. 

Coleridge,  J.  Two  requisites  must  concur  to  authorize  this  applica- 
tion; a  right,  and  an  absence  of  any  other  remedy  for  enforcing  it. 
Costs  are  asked  for,  both  those  of  the  previous  mandamus,  and  those  of 
the  inquiry.  Now,  when  costs  of  a  rule  are  given,  there  is  no  remedy, 
except  that  arising  upon  the  order  of  the  Court.  But  here  the  costs 
asked  for  are  claimed,  not  as  matter  of  common  law,  but  under  specific 
statutory  enactment.  Then  as  to  the  5007.  damages.  We  must  take  it 
that  the  party  has  a  specific  right.  Has  she  then  a  clear  remedy  V  It 
is  said,  in  opposition  to  the  rule,  that  this  is  either  a  judgment  like 
other  judgments  of  the  Court  of  Quarter  Sessions,  or  in  the  nature  of  a 
judgment  of  a  superior  court,  and  thus  to  be  enforced  by  action  of 
debt  on  the  record.  Now  the  judgment  of  a  Court  of  Quarter  Sessions 
can  be  enforced  only  by  indictment.  That  has  been  held  not  to  be  a  bene- 
ficial remedy.  All  that  could  be  obtained  by  it  would  be  the  fining  or 
imprisonment  of  the  party  refusing,  which  clearly  would  give  no  benefi- 
cial remedy  to  the  party  aggrieved.     Then,  as  to  the  remedy  by  action 
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of  debt,  can  any  one  say  that  it  clearly  exists?  The  authority  of  8 
Blackstone's  Com.  159,  160,  was  cited,  but  no  decision ;  and  the  doc- 
trine would  certainly  be  now  much  disputed.  As  to  the  regularity  of 
the  proceedings,  where  a  mandamus  has  issued,  and  the  party  makes 
no  return,  but  consents  to  obey,  can  he  say,  upon  an  application  for 
another  mandamus  ancillary  to  the  first,  that  the  first  was  irregular  ? 
We  must  suppose  that  the  sessions,  in  obedience  to  the  mandamus,  have 
done  all  that  was  necessary;  and  we  cannot,  therefore,  intend  that 
notice  has  not  been  duly  given,  or  that  the  jury  have  gone  beyond  the 
proper  limit  in  the  compensation  which  they  have  awarded. 

Rule  absolute,  as  to  the  500Z. 


The  KING  against  Sir  HUMPHREY  PHINEAS  DAVIE  and  Others, 
three  of  The  Twelve  Governors  of  the  Hereditaments  and  Goods  of 
the  Church  of  CREDITON,  on  the  Part  of  the  Vill  or  Hamlet  of 
SANDFORD.— p.  374. 

Bj  cfaarter  of  Edw.  6,  it  was  granted  that  the  inhabitants  of  the  vill  of  S.,  within  the 
parish  of  C,  should  have  a  chapel  for  all  the  said  inhabitants,  with  a  chaplain,  to  be 
paid  out  of  the  profits  of  the  yicarage  of  C,  and  that  they  should  elect  chapel  wardens. 
And  that  certain  goyernors,  appointed  for  the  said  yill  pursuant  to  that  charter,  **  una 
cum  tutensu  mc^'oru  partis  inhabitantium  eftudem  viUatcc"  should  nominate  and  appoint 
the  chaplain.  The  charter  also  provided  that  the  **  inhabitants*'  of  S.  should  not  be 
charged  towards  the  support  of  the  church  of  C.  otherwise  than  the  other  inhabitants 
of  C. 

In  1836,  the  goyemora  haying,  upon  a  vacancy,  nominated  a  chaplain,  gave  notice  to  the 
inhabitants  of  S.  that  such  nomination  had  been  made,  and  required  them  to  meet  at  a 
time  and  place  named,  for  the  purpose  of  assenting  or  dissenting.  At  such  meeting, 
the  resident  payers  of  church  and  poor-rates,  and  no  other  persons,  were  admitted  to 
▼ote.  Some  persons,  not  rated,  tendered  their  votes.  The  majority  of  rate-payers 
assented  to  the  nomination.  On  motion  for  a  mandamus  to  the  goyemors  to  elect  a 
chaplain,  on  the  ground  that  such  election  was  void,  it  appeared  that  the  two  preceding 
nominations  and  elections,  in  1814  and  1771,  had  been  conducted  in  the  same  manner; 
aged  persons  deposed  that  they  had  always  understood  that  to  be  the  customary  mode  ; 
and  a  decree  of  Lord  Hardwicke,  in  a  suit  relative  to  the  chaplaincy  of  8.  in  1741,  was 
proved,  in  which  the  same  course  was  prescribed  as  the  proper  one,  but  it  did  not  ap- 
pear, with  certainty,  by  the  decree,  that  the  decision  on  this  point  was  a  judgment  oa 
any  question  litigated  in  the  suit. 

Meld, 

1.  That  the  nomination  by  the  governors,  with  a  subsequent  refei*ence  to  the  inhabitants 
for  their  assent,  was  a  compliance  with  the  words  **una  cum  assensn,"  &c. 

2.  That,  referring  to  the  context  of  the  charter,  and  the  proof  given  as  to  usage,  the  word 
"  inhabitants,"  in  this  charter,  might  be  construed  as  meaning  "  inhabitants  paying 
church  and  poor-rates." 

A  RULE  was  obtained  last  term,  calling  on  the  above-mentioned  par- 
ties to  show  cause  why  a  mandamus  should  not  issue,  commanding  them, 
with  the  assent  of  the  inhabitants  of  the  vill  or  hamlet  of  Sandford,  to 
nominate  and  appoint  a  chaplain  to  perform  divine  service  in  the  chapel 
of  Sandford  aforesaid,  in  the  room  of  Hugh  Bent,  clerk,  deceased. 

By  a  charter  (in  Latin)  of  1  Ed.  6  (confirmed  by  Queen  Elizabeth) 
the  King,  for  the  advancement  of  divine  worship,  and  the  better  preser- 
vation and  management  of  the  goods,  &c.,  of  the  parish  church  of  Ore- 
diton  in  Devonshire,  and  for  the  instruction  of  children,  and  for  other 
causes  moving  him  to  incorporate  certain  of  his  subjects,  inhabitants  of 
the  said  parish  of  Grediton,  for  the  universal  advantage  and  common 
utility  of  all  and  each  of  the  inhabitants  of  the  said  parish,  &c.,  did 
grant  to  the  said  inhabitants,  that  for  the  future  there  should  be  perpc- 
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tually  in  the  said  parish,  from  among  the  inhabitants  thereof  for  the 
time  being,  twelve  governors  of  the  hereditaments  and  goods  of  the  said 
church  of  Crediton,  three  of  whom  should  always  be  on  the  part  of  the 
Till  or  hamlet  of  Sampford,  in  the  said  parish :  and  the  said  governors 
were  made  a  perpetual  corporation  by  the  name  of  The  twelve  governors 
of  the  hereditaments  and  goods  of  the  church  of  Crediton,  otherwise 
Kyrton,  in  the  county  of  Devon.  The  first  twelve  were  nominated  by 
the  charter ;  vacancies  were  to  be  filled  up  by  the  remaining  governors ; 
80,  however,  that  three  should  always  be  from  among  the  inhabitants  of 
Sampford. 

In  a  subsequent  clause,  after  reciting  that  the  vill  of  Sampford  was 
distant  from  the  parish  church  of  Crediton,  so  that  the  inhabitants  of 
Sampford  could  not  conveniently  resort  thither,  it  was  granted  that  the 
chapel  of  St.  Swithin  of  Sampford  should  for  the  future  perpetually  be 
a  chapel  annexed  to  the  church  of  Crediton,  for  all  the  inhabitants  of 
the  said  vill  then  being  or  thereafter  to  be,  for  divine  services,  &c.,  to  be 
ministered  to  them  in  the  said  chapel  by  a  chaplain ;  and  that  the  in- 
habitants of  the  vill  should-  have  the  free  power  and  faculty  of  burying 
in  the  said  chapel  and  the  burial-ground  thereof,  &c.,  and  should  have 
the  use,  occupation,  and  appointment  of  the  said  burial-ground,  and  of 
certain  other  premises  called  the  church-house,  priest's-house,  kc. :  and 
that  the  inhabitants  of  the  said  vill,  or  the  major  part  of  them,  should 
elect  chapel-wardens  from  and  among  themselves,  which  chapel-wardens 
should  account  to  the  inhabitants  of  the  vill  as  other  wardens  are  accus- 
tomed to  do  in  other  parishes  of  Devonshire.  The  twelve  governors 
were  to  pay  a  stated  salary  to  the  chaplain  out  of  the  issues  and  profits 
of  the  vicarage  of  Crediton,  which  were  granted  to  them  by  the  same 
charter. 

It  was  then  further  declared  and  ordered  by  the  charter  that  the  three 
governors  who  shall  from  time  to  time  be  for  the  vill  of  Sampford,  "  to- 
gether with  the  assent  of  the  major  part  of  the  inhabitants  of  the  said 
Till  of  S.,  shall  nominate  and  appoint,  and  shall  be  able  to,  and  may, 
nominate  and  appoint,  one  chaplain  to  administer  divine  services  and 
sacraments  in  the  said  chapel  of  S.,  for  the  inhabitants  of  the  said  vill 
and  hamlet  of  S. ;  and  that  he  may,  by  those  three  of  the  twelve  gov- 
ernors," &c.,' 'together  with  the  absent  of  the  said  major  part  of  the 
inhabitants  of  the  said  vill  and  hamlet  of  S.,  from  time  to  time  be,  for 
reasonable  cause,  expelled  and  amoved,  and  another  put  by  them  in  his 
place. *'(a)  Power  was  also  given  to  the  twelve  governors  from  time  to 
time,  without  fraud  or  deceit  towards  the  inhabitants  of  Sampford,  to 
make  reasonable,  equal,  and  indifferent  ordinances  and  decrees  for  com- 
pelling the  inhabitants  of  the  parish  of  Crediton  to  be  assisting  with 
their  goods  according  to  their  power  in  all  things  which  should  be 
necessary  or  opportune  for  the  repairs  and  maintenance  of  the  church 
of  Crediton,  and  for  all  other  needs-  of  the  said  church,  as  often  as 
shonld  be  requisite,  so  that  the  inhabitants  of  the  said  vill  and  hamlet 

(a)  "  Quod  iUi  tres  dictornm  duodecim  gabernatoram  qui  ex  purte  villfttsB  de  Sampford 
prsBdicta  de  tempore  in  tempus  fueriot,  una  cum  assensu  mojoris  partis  inhabitantium 
ejasdem  TillatsB  de  S.,  nominabuntet  appunctuabunt  ao  nominareet  appunctuare  valeaot 
ct  possint  nnom  capellanum  ad  divina  servitta,*'  &c.,  '*  ministrandum  in  capella  de 
Sampford  pnedicta  pro  inhabitantibus  villatse  et  hameletti  de  Sampford  prcedicta,  et  per 
iUoa  tres  dictornm  dnodecim  gubernatorum  qui  ex  parte  yillatse,"  &c.,  **  fuerint,  una  cum 
aiaensu  pnedicta  majoris  partis  inhabitantium  ejusdem  villatflB/'  &c.,  "  de  tempore  in 
tenpoB  pro  ratioBAbili  causa  expellator,"  &o. 
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of  Sampford,  or  any  of  them,  shall  not  be  charged,  nor  shall  they,  or 
any  of  them,  be  chargeable  otherwise  or  in  any  other  manner  whatso- 
ever than  the  rest  of  the  inhabitants  of  the  said  parish  of  Crediton. 

The  said  vill  of  Sampford  is  now  a  parish  by  reputation,  and  com- 
monly called  Sandford.  The  Rev.  Hugh  Bent,  the  chaplain  of  Sand- 
ford,  having  died  in  June,  1836,  the  three  governors  ou  the  part  of 
Sandford,  against  whom  the  present  motion  was  made,  without  any  assent 
of  the  major  part  of  the  inhabitants  of  Sandford,  nominated  the  Rev. 
Charles  Gregory  to  be  chaplain,  and  placed  the  following  notice  on  the 
church  door  of  Sandford.  "  We,  the  undersigned,"  (the  three  governors 
for  Sandford,) ''  do  hereby  give  notice  to  the  inhabitants  of  the  said  vill 
or  hamlet,  that  we  have  nominated  the  Rev.  Charles  Gregory,  of,"  &c., 
"  to  be  the  chaplain  to  perform  divine  service  in  the  chapel  of  Sandford 
aforesaid,  in  the  room  of  the  Rev.  Hugh  Bent,  late  of,"  &c.,  "deceased. 
And  we  do  hereby  also  give  notice  to  the  said  inhabitants  to  meet  in  the 
said  chapel,  on,'  &c.,  "  immediately  after  the  evening  service,  in  order 
that  they,  or  the  major  part  of  them  who  shall  be  present  at  such  meet- 
ing, may  assent  or  dissent  to  such  nomination.     Given,"  &c. 

The  meeting  was  held,  June  26th,  1836 ;  one  of  the  three  governors 
was  called  to  the  chair ;  and  the  name  of  each  resident  rate-payer  was 
then  called  from  the  poor-rate  of  Sandford,  and  every  such  rate-payer, 
upon  answering,  was  asked  whether  he  assented  or  dissented,  and  the 
answer  taken  down.  When  the  resident  rate-payers  hiad  been  called 
over,  it  was  submitted  to  the  chairman,  on  behalf  of  some  of  the  in- 
habitants, that  the  non-resident  rate-payers  and  non-rated  inhabitants 
ought  to  be  called  over ;  but  the  chairman  refused  to  call  them.  Three 
inhabitants,  not  rated  to  the  poor,  were  then  tendered  to  declare  their 
dissent,  and  more  were  ready  to  do  so,  but  the  three  votes  were  rejected. 
The  numbers  were  given  out  as  follows :  "  Assents  39,  dissents  32 :" 
and  Mr.  Gregory  was  declared  to  be  elected.  A  caveat  was  entered 
against  the  granting  him  a  license. 

In  opposition  to  the  rule  affidavits  were  filed,  stating  that  at  the  time 
of  the  above  election  the  same  persons  were  rated  to  the  church  and  to 
the  poor;  that  no  rate-payers  who  were  non-resident  tendered  their 
votes,  and  only  five  were  present ;  that,  on  the  respective  appointments 
of  the  Rev.  Hugh  Bent,  (Mr.  Gregory's  immediate  predecessor,)  in  1814, 
and  the  Rev.  George  Bent,(a)  (the  immediate  predecessor  of  Hugh  Bent,) 
in  1771,  the  same  course  was  adopted  as  on  the  present  appointment, 
that  is,  that  the  three  governors  nominated  the  chaplain,  and  then  gave 
notice  to  the  inhabitants  to  meet  for  the  purpose  of  assenting  or  dissent- 
ing ;  'and  that,  upon  such  meeting,  the  persons  who  voted  were  the  in- 
habitants of  Sandford  paying  to  church  and  poor ;  and  several  of  the 
deponents  (among  whom  were  persons  more  than  eighty  years  old)  stated 
that  they  had  always  heard  and  understood,  and  believed,  that  the  custom 
in  Sandford  was  to  elect  chaplains  in  this  manner.  It  was  also  sworn 
(upon  information  and  belief)  that  the  churchwardens  for  Sandford  were 
elected  by  none  but  the  resident  payers  of  church  and  poor-rates. 

To  these  affidavits  was  added,  on  behalf  of  the  parties  showing  cause, 
a  verified  copy  of  a  decree  by  Lord  Hardwicke,  of  July  27th,  1741. 
The  decree  set  forth  a  petition  exhibited  before  the  Lord  Chancellor, 
June  2d,  1741,  by  Robert  Read  and  Daniel  Brown,  two  of  the  then  gov- 

(a)  George  Bent  was  stated  in  one  of  the  affidayits  to  have  been  chosen  in  the  room  of 
Mr.  Barter ;  see  p.  881,  post. 
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emors  for  Sandford,  and  William  Barter,  clerk.  By  the  recitals  of  the 
petition,  stated  in  the  decree,  it  appeared :  That,  in  1731,  an  informa* 
tion  was  exhibited  in  the  Court  of  Chancery  by  the  Attorney-General, 
at  the  relation  of  John  Bremridge  and  two  others,  against  the  twelve 
goTernors  of  Crediton,  Sir  John  Davie,  Bart.,  and  two  others,  (the  gov- 
ernors for  Sandford,)  Theophilus  Blackball  and  James  Lang,  clerks,  and 
others,  which  information  set  forth  that,  in  1730,  the  then  governors  for 
Sandford  had  proceeded,  on  a  vacancy,  to  the  election  of  a  chaplain, 
and  that  two  governors,  with  the  minority  of  the  inhabitants  of  Sand* 
ford,  had  voted  for  Blackball,  and  one  governor,  with  the  majority  of 
the  inhabitants,  for  Lang;  whereupon  a  dispute  had  arisen,  and  the 
prayer  of  the  parties  exhibiting  the  information  was,  that  the  trust 
reposed  in  the  said  j^overnors  by  the  charters  of  Ed.  6  and  Elizabeth 
might  be  performed,  £c.  It  further  appeared  that  an  answer  to  the  in- 
formation had  been  filed,  an  issue  joined,  and  depositions  published ;  and 
that,  in  1736,  a  certain  decree  was  made  thereon :  That,  two  of  the 
governors  for  Sandford  having  died,  two  new  ones  were  appointed  and 
made  parties  to  the  cause,  after  which  a  rehearing  was  obtained,  and  a 
decree  was  made,  July  25th,  1737,  that  neither  Blackball  nor  Lang  was 
duly  nominated  or  appointed;  and  that  the  governors  for  Sandford 
should  forthwith  nominate  a  chaplain,  and  should  thereupon  give  public 
notice  to 'Uhe  inhabitants  of  the  said  village  or  hamlet"  by  affixing 
such  notice  on  the  chapel  door,  &c.,  signifying  to  the  inhabitants  the 
name  of  the  person  so  nominated,  and  that  they  should  meet,  &c.,  on, 
Ac,  in  order  that  they  or  the  major  part  of  them  which  should  be  present 
at  such  meeting  might  assent  or  dissent  to  such  nomination;  and,  in 
case  they  or  the  major  part  of  them  should  assent  thereto,  the  person  so 
nominated  was  to  be  admitted,  &c. ;  but,  if  they  or  the  majority  should 
dissent,  either  side  might  apply  to  the  Court  for  further  directions :  That, 
two  of  the  governors  for  Sandford  having  died  before  any  further  pro- 
ceedings took  place,  and  one  of  the  governors  chosen  in  their  stead 
refusing  to  act,  a  bill  of  revivor  and  supplemental  bill  was  exhibited  in 
1738,  and  a  decree  thereupon  made,  ordering,  among  other  things,  that 
a  new  governor  should  be  elected,  and  that  the  decree  of  1737  as  to  the 
appointment  of  a  chaplain  should  then  be  carried  into  execution :  That 
proceedings  were  thereupon  taken,  (which  it  is  unnecessary  to  state,) 
terminating  in  the  election  of  a  chaplain :  That,  on  petition  by  the  new 
chaplain  and  one  of  the  governors  for  Sandford,  that  such  chaplain  might 
be  admitted,  the  Lord  Chancellor,  upon  the  hearing,  decreed  the  nomi- 
nation and  election  void,  on  the  ground  that  it  had  been  proceeded  in 
by  two  of  the  said  governors  for  Sandford  with  the  assent  of  the  majority 
of  the  inhabitants,  but  without  giving  notice  to  the  third  governor ;  and 
he  decreed  further,  that  (the  last-mentioned  governor  being  dead  since  the 
election)  a  new  governor  should  be  elected  according  to  the  charter,  &c., 
and  that  the  three  should  then  proceed  to  nominate  a  chaplain  with  the 
assent  of  the  major  part  of  the  inhabitants  of  Sandford,  according  to 
the  charter  and  to  the  former  decree  in  the  said  petition  mentioned,  ^^  and 
that  the  right  of  assenting  or  dissenting  to  such  nomination  was  only  in 
the  inhabitants  of  the  said  hamlet  paying  the  rates  and  assessments  for 
the  poor  and  chapel  within  the  said  hamlet :"  That  a  new  governor  was 
then  elected,  and  that  the  three  then  met,  and  two  of  them,  Robert 
Bead  and  Daniel  Brown,  did,  as  far  as  in  them  lay,  nominate  a  chaplain, 
William  Barter ;  but  the  third  governor,  without  giving  any  reason. 
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refused  to  join  in  the  nomination:  That  the  two  assenting  goyemore 
then  gave  notice  to  the  inhabitants,  (according  to  the  decree  of  July, 
1737,)  in  pursuance  of  which  all  or  the  greater  part  pf  the  inhabitants 
within  Sandford,  "who  were  payers  or  owners  or  occupiers  of  land 
charged  to  the  rates  and  assessments  of  the  said  vill  or  hamlet,"  attended 
the  meeting,  and,  the  nomination  being  read  to  them  by  the  two  last- 
mentioned  governors,  proceeded  to  a  new  election  of  a  chaplain,  and 
assented  to  the  nomination  of  the  petitioner,  William  Barter ;  "  that  not 
one  of  the  inhabitants  then  present  dissented ;"  and  that  only  the  third 
governor  and  a  few  of  the  other  inhabitants  were  absent :  That  Barter, 
notwithstanding  such  nomination  and  assent,  was  kept  out  of  possession 
of  the  chapel,  &c. :  And  the  prayer  of  the  recited  petition  of  June, 
1741,  was,  that  Barter  might  be  admitted  to  the  chaplaincy,  &c.,  and 
that  the  twelve  governors  might  pay  him  his  salary  from  the  time  of 
election.  The  Lord  Chancellor,  after  the  above  recitals,  declareil  by 
his  said  decree  of  July  27th,  1741,  that  he  was  of  opinion  that  Barter 
was  duly  nominated  and  appointed,  and  ordered  that  he  should  be  ad- 
mitted to  the  said  o£Bce,  and  the  salary  paid,  &;c. 

Sir  W.  W.  Follett  and  M.  Smithy  now  showed  cause.  Two  questions 
are  involved  in  this  motion;  whether  the  right  of  the  "inhabitants"  to 
assent .  and  dissent  has  been  properly  confined  to  inhabitants  paying 
church  and  poor-rates ;  and  whether  the  nomination  ought  to  be  made 
without  the  assent  of  the  "inhabitants."  Bez  v.  Mashiter^  ante,  p. 
153,  shows  that  the  word  "inhabitants"  in  a  charter  is  to  be  explained 
by  usage  or  by  the  context.  The  evidence  of  usage  here,  from  facts  de- 
posed to,  and  from  reputation,  is  very  strong,  and  is  not  contradicted  by 
any  evidence  on  the  other  side ;  nor  is  it  suggested  what  practice  ought 
to  be  substituted  for  that  which  is  said  to  have  prevailed  in  former  elec- 
tions. The  supposition,  that  the  "  inhabitants"  to  assent  or  dissent,  when 
a  chaplain  is  nominated,  are  meant  by  the  charter  to  be  payers  of 
church  and  poor-rates,  receives  confirmation  from  the  manner  in  which 
"  inhabitants"  are  spoken  of  with  reference  to  other  subjects ;  as  where 
it  is  directed  that  the  twelve  governors  shall  make  ordinances  for  com- 
pelling the  "  inhabitants"  of  Grediton  to  assist  with  their  goods  in  the 
maintenance  of  the  church,  so  that  the  "  inhabitants"  of  Sandford  be 
not  charged  otherwise  than  the  rest  of  the  "inhabitants"  of  Crediton. 
The  decree  of  July,  1741,  is  a  decision  by  Lord  Hardwickb,  after  a 
litigation  of  many  years,  in  favour  of  the  limited  construction.  In  ITie 
Attornei/'Generalv.  Parker,  3  Atk.  577,(a)his  lordship,  after  stating  that 
" inhabitants"  is  a  still  larger  word  than  "parishioner,"  and  must  be 
interpreted  by  usage,  refers  to  The  Attorney- General  v.  Davy,  2  Atk. 
212,  and  to  the  decree  now  before  this  Court,  saying,  "  there  I  thought 
the  '  inhabitants*  ought  to  be  restrained  to  persons  paying  scot  and 
lot."  The  opinion  expressed  by  Lord  Hardwickb  as  to  the  nature  of 
this  word,  and  the  mode  of  construing  it,  is  assented  to  in  The  Attor- 
ney-General y.  ForBter,  10  Ves.  335,  and  The  Attorney-General  y .  New- 
combe,,  14  Ves.  1 ;  and  the  effect  of  usage  in  limiting  a  right  given  to 
"parishioners  and  inhabitants"  is  recognised  in  The  Attorney-General 
V.  Mutter,  2  Russ.  100,  and  note  Ibid.  As  to  the  non-resident  rate- 
payers, it  is  sworn  that  none  tendered  their  votes,  and  only  five  were 
present ;  a  number  not  sufficient,  if  admitted,  to  alter  the  result  of  the 
election.  As  to  the  practice  in  nominating ;  the  words  "  una  cum  assensu 
majoris  partis  inhabitantium"  do  not  imply  that  the  assent  should  ^e 

(a)  S.  C.  1  Yes.  Ben.  48. 
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given  at  the  time  of  nomination ;  the  usage  has  been  for  the  governors 
alone  to  nominate ;  and  that  usage  is  sanctioned  by  the  decree  of  1741, 
and  the  proceedings  there  set  out.  No  objection  was  made  to  it  at  the 
time  of  election. 

Sir  F.  Pollock  and  Rogers^  contra.  The  words  "  una  cum  assensu 
majoris  partis  inhabitantium  nominabunt  et  appunctuabunt"  imply  that 
the  inhabitants  shall  be  parties  to  the  nomination  as  well  as  the  ultimate 
election.  A  unity  of  act  is  contemplated  throughout.  But  here  the  gover- 
nors make  an  election  by  themselves,  and  then,  giving  notice  that  they 
^'bave  nominated,"  call  upon  the  inhabitants,  one  after  another,  to  de- 
clare their  assent  or  dissent.  That  the  objection  was  not  taken  at  the 
time  is  immaterial,  if  the  proceeding  was  void.  The  question  as  to  the 
coarse  to  be  pursued  on  nomination  was  not  properly  before  the  Lord 
Chancellor  in  the  proceedings  which  led  to  the  decree  of  1737,  or  that 
of  1741.  The  direction  on  this  subject  in  the  former  decree  was  thrown 
out  obiter ;  and  the  opinion  of  Lord  Eldon,  as  to  an  intimation  so  given, 
appears  in  The  Attorney- General  v.  Newcombe^  14  Ves.  7,  where,  refer- 
ring to  The  Attomey-Creneral  t.  Parker^  3  Atk.  577,  he  says,  "Lord 
Hardwiceb's  opinion  however  was,  that  the  disputed  election  in  the 
case  before  him  was  valid ;  and  his  Lordship  also  thought,  if  I  may  pre- 
sume to  say  so,  very  wisely,  that,  sitting  here  to  determine  upon  the 
validity  of  that  election,  he  was  not  to  state  rules  and  regulations  for 
the  future  conduct  of  the  parish  :  in  which,  though  it  was  not  improba- 
ble, a  dispute  never  might  occur."  And  neither  the  direction  of  Lord 
Hardwicee,  nor  any  usage,  could  sanction  a  practice  contrary  to  the 
charter.  As  to  the  meaning  of  "  inhabitants,"  that  point  also  seems,  from 
the  decree  now  set  out  on  affidavit,  to  have  been  noticed  extrajudicially 
in  The  Attorney- General  v.  Davy,  2  Atk.  212.(a)  It  must  be  ad- 
mitted that  the  meaning  of  the  word,  as  was  held  in  Rex  v.  Mashiter, 
ante,  p.  153,  must  be  expounded  by  usage ;  but  it  does  not  appear  from 
either  report  of  The  Attorney -General  v.  Parker,  what  evidence  of 
usage  there  was  before  Lord  Hardwicke,  in  The  Attorney- General  v. 
Davy.{d)  That  case  was  decided  in  1741;  and  the  charter,  under 
which  the  usage  is  supposed  to  have  prevailed,  had  existed  from  the 
time  of  Edward  6.  In  the  present  case,  no  instance  of  the  alleged  usage 
is  given  of  an  earlier  date  than  1771,  independently  of  Lord  Hard- 
wickk's  decree.  Lord  Eldon  asks,  in  The  Attorney- General  v.  New- 
combe,  14  Ves.  8,  "What  is  usage  but  a  collection  through  a  great  period 
of  time  of  the  regulations,  by  which  the  parish  has  from  time  to  time 
agreed  to  put  a  construction  upon  the  instrument,  under  which  their 
title  was  derived  ?"  "  But,"  he  adds,  "  Lord  Hard  wickers  opinion"  (in 
The  Attorney-General  v.  Parker,  3  Atk.  577,  was  also,  that  "  if.  usage 
is  to  cut  down  that  sense  the  words  will  bear,  and  to  impose  upon  them 
a  restrictive  qualification,  clear  evidence  ought  to  be  produced,  that  the 
instrument,  admitting  a  larger  sense,  has  been  practically  acted  upon  in 
the  more  limited  sense."  He  says  further,  "  If  I  am  desired  to  lay  down 
rules  for  future  elections,  I  must  decline  to  undertake  a  duty,  that  is  not 
imposed  upon  me  in  this  suit;"  adding,  however,  that,  if  he  were  to  do 
80,  he  should  adopt  a  liberal  construction  in  favour  of  the  right  to  vote, 
"not  attaching  qualifications"  which  were  not  "clearly  and  by  strong 
and  cogent  usage  affixed  upon  the  terms."  The  word  "inhabitants"  iu 
a  charter  of  Edward  VI.,  must  be  taken  to  mean  persons  having  a  resi- 
dence of  their  own,  and  not  dwelling  in  a  place  for  an  occasional  pur- 
(a)  Not  as  to  this  point.     8  Atk.  677. 
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pose,  but  domiciled  there,  in  the  manner  pointed  out  by  Lord  Lough- 
borough, (Chancellor,)  in  Bempde  v.  Johnstone^  3  Yes.  201,  202.  It  is 
clear  that  the  terms  of  such  a  charter  ought  not  to  receive  a  qualifica- 
.tion  from  the  payment  of  rates  not  imposed  till  43  Eliz.  A  right  of 
election,  once  established  in  the  parishioners  generally,  cannot  be  nar- 
rowed by  the  vote  of  parishioners  assembled  for  the  purpose  of  an  elec- 
tion, to  a  right  in  those  paying  to  the  church ;  Faulkner  v.  Elger^  4  B. 
&  C.  449,  (10  E.  C.  L.  Br.)  The  difference  between  such  rights  was  oue 
of  the  grounds  of  judgment  in  Arnold  v.  The  Bishop  of  Bath  and  WellSy 
6  Bing.  316,  (15  E.  C.  L.  R.) ;  S.  C.  2  Moo.  &  Payne,  559. 

Lord  Denman,  C.  J.  The  ground  of  this  motion  is  that  the  election 
of  June  26th,  1836,  was  a  nullity,  and  that  the  office  of  chaplain  is 
still  vacant ;  we  are,  therefore,  called  upon  to  grant  a  mandamus  for 
filling  it  up.  To  warrant  this  'proceeding,  the  nullity  of  the  present 
appointment  ought  to  be  very  clearly  made  out.  Now  it  is  contended, 
first,  that,  on  a  right  construction  of  the  words  ^*  un^  cum  assensu," 
the  nomination  ought  to  have  had  the  assent  of  the  inhabitants,  whereas 
the  nomination  was  made  by  three  governors  only,  and  the  inhabitants 
were  merely  called  upon  to  express  their  assent  or  dissent  subsequently ; 
and  that  this  is  inconsistent  with  the  charter.  But  I  am  of  a  contrary 
opinion.  It  is  more  convenient  that  the  present  course  should  be  taken 
than  that  the  inhabitants  should  be  called  upon  to  assent  or  dissent  at 
the  time  of  nomination,  being  thus  required  to  judge  of  the  party's  fit- 
ness at  the  time  when  they  are  first  acquainted  with  his  being  proposed. 
I  think  that  ^'und.''  in  this  charter  does  not  mean  that  the  assent  shall 
be  at  the  same  time  as  the  nomination,  though  it  is  essential  to  the  ap- 
pointment, and,  if  it  be  not  given,  the  governors  must  nominate  again. 
Then  as  to  the  sense  of  the  w^ord  "inhabitants."  We  have  decided 
lately,  in  Rex  v.  Mashiter^  ante,  p.  153,  that  that  word  must  receive 
its  interpretation  from  circumstances ;  and  usage  here  supports  the  con- 
struction which  has  been  acted  upon.  It  is  indeed  contended  that  the 
usage,  restricting  the  right  of  assent  to  the  payers  of  poor-rates,  cannot 
have  existed  before  43  Elizabeth :  but  I  am  not  sure  of  that.  There 
probably  were  levies  for  the  poor  before  the  statute  43  Eliz.  c.  2.  And, 
if  there  be  proof  of  usage,  we  must  consider  it  to  have  been  according 
to  the  charter.  Then  as  to  the  proof;  we  have  two  instances  of  elec- 
tions by  the  assent  of  the  rate-payers  only,  and  the  opinion  expressed 
in  The  Attorney -General  v.  Davy,  2  Atk.  212,  3  Atk.  577,  1  Ves.  sen. 
43,  by  Lord  Hardwicke,  whose  rule  of  construction  seems  to  be  ap- 
proved of  by  Lord  Eldon  in  The  Attorney-General  v.  Newcomhe^  14 
Ves.  1.  We  do  not  know  all  the  circumstances  of  The  Attorney-General  v. 
Davy  ;  but  we  must  suppose  that  the  opinion  there  expressed  by  Lord 
Hardwicke  had  reference  to  some  particulars  which  were  before  him  in 
the  suit,  and  that  he  thought  the  restricted  right  sufficiently  established 
from  early  times. 

Williams,  J.(a)  I  am  of  the  same  opinion.  I  think  that  ^^  uns^  cum 
assensu"  does  not  necessarily  mean  that  the  assent  should  be  given  pari 
passu  with  the  nomination.  It  is  merely  Latin  of  a  certain  kind  for 
'^ together  with  the  assent;*'  and  the  nomination  is  made  together  with 
the  assent,  if  the  assent  be  afterwards  given  by  vote.  On  the  construc- 
tion of  the  word  **  inhabitants"  I  agree  with  my  Lord. 

Bule  discharged. 

(a)  Littledale,  J.,  was  absent  on  account  of  indisposition ;  Coleridge,  J.,  was  in  the  Bail 
Court;  Patteson,  J.,  sitting  at  Nisi  Prius. 
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The  KING  against  THOMAS  RAYMOND  BARKER,  Esquire,  and 
Others,  Justices  of  BUCKINGHAMSHIRE.— p.  388. 

Bj  an  act  for  rebuilding  a  parish  church,  certain  trustees  were  empowered  to  borrow 
money,  and  for  payment  thereof  to  make  rates  *'  on  the  full  annual  rent  or  value  of  the 
houses^  tcarehowetf  thopt,  buildi,tffty  lands,  tenementt,  and  heredttamenU^  rated  or  rateabU 
for  the  relief  of  the  poor  of  the  said  parish  of,"  &c.,  "  on  all  and  eyery  the  tenants  or 
occupiers  of  the  said  parish."  In  case  of  non-payment,  the  act  gaye  a  power  of  dis- 
tress, under  warrant,  which  any  justice  of  the  county  was  authorized  and  required  to 
grant,  on  certain  proof. 

Held  that,  under  the  first-mentioned  clause,  a  lessee  and  occupier  of  tithes  was  rateable 
in  respect  of  them,  tithes  being  rated  to  the  poor  within  the  parish. 

And  that  justices  of  the  county,  who  had  refused  a  warrant  on  the  ground  that  tithes 
were  not  rateable  under  the  act,  ought  to  b^  compelled  by  mandamus  to  grant  it. 

Gunning  in  the  last  term  obtained  a  rule  nisi  for  a  mandamus,  com- 
m^iding  T.  B.  Barker,  Esq.,  and  two  others,  justices  of  Buckingham- 
shire, to  grant  a  warrant  for  levying  by  distress  upon  the  goods  of  Henry 
Webb  31/.,  assessed  upon  him  by  a  rate  made  in  pursuance  of  st^t.  1 
W.  4,  c.  Ivii.,  (local  and  personal,  public,)  for  taking  down  and  rebuilding 
the  parish  church  of  Great  Marlow. 

The  act  (by  sect.  32)  empowered  certain  trustees  to  raise  money  for 
the  purposes  therein  mentioned,  by  loan  or  annuity,  and  (sect.  40)  to 
make  a  rate  or  rates,  not  exceeding,  &c.,  '^  on  the  full  annual  rent  or 
value  of  the  houses,  warehouses,  shops,  buildings,  lands,  tenements,  and 
hereditaments  rated  or  rateable  for  the  relief  of  the  poor  of  the  said 
parish  of  Great  Marlow  aforesaid,  on  all  and  every  the  tenants  or 
occupiers  of  the  said  parish,"  to  be  appropriated  in  payment  of  such 
annuities  and  of  principal  and  interest  of  the  sums  so  borrowed.  On 
nonpayment  of  the  rate,  and  after  demand  and  summons,  &c.,  the  act 
(sect.  42)  gave  a  power  of  distress  under  warrant,  which  it  was  declared 
lawful  for  any  justice  of  the  county,  and  such  justice  was  by  that  clause 
'^  authorized  and  required"  to  grant,  on  certain  proof.  Sect.  54  gave 
an  appeal  against  the  acts  of  trustees  or  of  justices.  The  trustees,  on 
December  3d,  1835,  made  a  rate  pursuant  to  the  act,  and  thereby 
assessed  Henry  Webb  at  the  said  sum  of  312.,  for  tithes  of  the  parish, 
of  which  tithes  he  was  lessee  and  occupier.  Tithes  arising  within  the 
parish  were  rateable  and  rated  there  to  the  poor.  The  churchwardens 
(whose  duty  it  was  under  the  act)  demanded  payment  of  Webb,  which 
he  refused ;  and  they  then,  after  taking  the  other  steps  pointed  out  by 
the  act,  requested  the  above-mentioned  three  justices,  assembled  in  petty 
sessions,  to  issue  their  warrant  for  levying  the  31Z.  by  distress.  The 
justices  refused,  on  the  ground  (previously  alleged  by  Webb)  that  tithes 
were  not  rateable  under  the  act.  Webb  had  not  appealed  against  the 
rate  within  the  time  limited  by  sect.  64. 

Sir  W,  W.  Follett  and  PhUlimore  now  showed  cause.  An  owner  or 
lessee  of  tithes  is  not  liable  to  church-rate  unless  by  statute,  because 
the  tithes  are  already  charged  with  the  burden  of  repairing  the  chancel. 
And  there  is  no  reason  for  supposing  it  intended,  by  the  statute  in 
question,  to  lay  the  double  burden  upon  these  tithes.  The  subjects  of 
rate  enumerated  in  sect.  40  are  ^'  the  houses,  warehouses,  shops,  build* 
ings,  lands,  tenements,  and  hereditaments,"  rated  or  rateable  to  the 
poor  in  Great  Marlow.  Where  geaeral  words,  in  such  a  clause,  follow 
words  of  a  more  limited  import,  the  larger  ones  are  qualified,  in  con- 
struction, by  those  which  precede.     In  Rex  v.  The  Manchester  and 
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Salford  Waterworks  Company,  1  B.  &  C.  630,  (8  E.  C.  L.  R.,)  the 
meaning  of  the  word  "  tenement"  was  limited  conformably  to  this  rule, 
(which  is  recognised  in  Rex  v.  The  Trustees  for  paving  Shrewsbury,  3 
.B.  k  Ad.  216,  (23  E.  C.  L.  R.),)  and  with  a  reference  to  the  objects  of 
the  act,  as  shown  by  several  of  its  clauses.(a)  The  word  ^'  tenement''  is 
used  in  sects.  44  and  46  (&)  of  the  act  now  before  the  Court,  in  a  man- 
ner which  makes  it,  there,  clearly  inapplicable  to  tithes.  And  in 
Phillips  y.  Jones,  3  B.  &  P.  362,  it  was  held  that  tithes  would  not  pass 
by  a  release  of  "  hereditaments"  belonging  to  messuages  and  lands.  In 
Stat.  32  H.  8,  c.  7,  s.  7,  "  tithes"  and  "  lands,  tenements,  or  other  here- 
ditaments," are  used  in  wholly  distinct  senses.  The  qualifying  words 
"  rated  or  rateable  for  the  relief  of  the  poor"  seem  applicable  to  "  here- 
ditaments" only.  At  all  events,  the  'tenements  and  hereditaments" 
spoken  of  must  be  considered  as  including  only  things  ejusdem  generis 
with  those  specified  before.  If  there  be  even  a  reasonable  doubt  in  this 
case,  whether  or  not  the  magistrates  would  be  justified  in  acting,  the 
Couvt  will  not  grant  a  mandamus. 

Kelly,  contra.  It  is  not  necessary  to  dispute  the  principles  of  con- 
struction laid  down  in  the  cases  which  have  been  cited.  But  here  the 
general  words  "  tenements  and  hereditaments"  are  followed  by  others 
which  fix  their  meaning,  "  rated  or  rateable  for  the  relief  of  the  poor ;" 
and  the  rate  upon  the  rent  or  value  of  such  tenements  and  hereditaments 
is  to  be  laid  ^'  on  all  and  every  the  tenants  and  occupiers  of  the  said 
parish."  Any  argument  from  the  general  law,  as  to  liability  in  respect 
of  tithes,  is  out  of  place  here,  since  the  question  arises  upon  a  statutory 
provision  made  on  purpose  to  facilitate  rating  by  regulating  the  assess- 
ment according  to  the  poor-rate.  The  supposed  doubt  in  this  case  ought 
not  to  excuse  the  justices,  there  being  an  appeal  clause  in  the  statute; 
Bex  V.  Trecothick,  2  A.  &  E.  405,  (29  E.  C.  L.  R.)(c) 

Lord  Dexman,  C.  J.  It  would  be  repealing  the  statute  to  say  that 
the  words  'tenements,  and  hereditaments  rated  or  rateable  for  the 
relief  of  the  poor  of  the  said  parish,"  do  not  include  this  property. 
Acting,  therefore,  upon  the  principle  that  the  Court  will  not  grant  a 
mandamus  which  would  expose  justices  to  danger,  but  that  it  must  put 
them  in  motion  where  they  clearly  ought  to  proceed,  I  think  we  must 
order  that  this  mandamus  should  go.  We.  should  have  wished  to  consult 
our  brothers  who  are  absent ;  but,  having  no  doubt  upon  the  point,  and 
there  being  so  many  other  subjects  before  us  for  discussion,  we  think 
we  ought  not  to  delay  pronouncing  our  judgment.  The  rule  must  be 
absolute. 

Williams,  J.,(d)  concurred.  Rule  absolute. 

(a)  Sir  W.  W.  Follett  also  referred  to  a  case  of  the  same  class,  not  then  reported,  prob- 
ftblj  CoUbrooke  t.  Tickell,  4  A.  &  £.  916,  (81  E.  C.  L.  B.) 

(b)  It  is  not  thought  necessary  to  extract  these, 
re)  See  2  A.  &  E.  409,  note  (a). 

(d)  See  p.  387,  note  (a),  ante. 
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The  KING  against  PAYN.— p.  392. 

Bj  Btat  12  O.  2,  c.  29,  s.  7,  the  treasurer  of  every  county  is  to  keep  bookt  of  entries  of 
rams  received  and  paid  by  bim ;  and  is  aUo  to  deliver  in  accounts  to  the  jnstices  at « 
every  quarter  sessions,  with  vouchers ;  and,  by  sect.   8,  the  accounts  and  vouchers, 
after  having  been  passed  by  the  justices,  are  to  be  d^osited  with  the  clerk  of  the  peace, 
who  is  to  keep  them  among  the  records  of  the  county,  to  be  inspected  by  the  justices. 

A  treasurer  delivered  in  documents,  consisting  of  separate  pnpers,  containing  respectively 
the  clerk  of  the  peace's  account  of  the  county  rate,  and  other  charges  to  the  treasurer's 
debit,  and  also  the  bills  which  he  had  paid,  and  the  vouchers.  At  the  same  time  he 
exhibited  his  book  of  entries  of  the  sums  received  and  paid.  The  justices  compared 
the  book  with  the  documents,  deposited  the  documents  and  vouchers  wit4i  the  clerk  of 
the  peace,  signed  the  treasurer's  discharge  (under  sect.  9)  in  his  book  of  entries,  and 
returned  it  to  him  so  signed.     Ileldf 

1.  That  the  book  of  entries  thereby  became  the  accounts  passed,  and  therefore  that  such 
book  was  to  be  kept  by  the  clerk  of  the  peace,  not  by  the  treasurer  himself. 

2.  That  a  mandamus  lay  to  the  treasurer  to  deposit  it. 

3.  And  this,  although  it  contained,  besides  the  discharges  of  the  treasurer,  those  of  his 
father,  who  had  been  treasurer  before  him,  and  had  passed  the  accounts  in  the  same 
way. 

4.  And  although  the  affidavits  on  which  the  rale  was  granted  contained  (besides  the 
above  facts)  charges  of  dishonesty  against  the  treasurer,  which  the  opposing  affidavits 
alleged  to  be  false  within  the  knowledge  of  the  applicants,  and  omitted  facts  exculpat- 
ing the  treasurer  from  such  charges,  which  also  the  opposing  affidavits  alleged  to  be 
within  the  knowledge  of  the  applicants. 

The  mandamus  issued,  reciting  the  book  to  be  in  the  defendant's  custody,  power,  and 
control ;  and  was  tested  the  day  on  which  the  rule  for  the  mandamus  was  made  abso- 
lute. Return,  that  the  book  was  not  at  the  time  of  the  teste,  nor  since,  nor  at  the 
time  of  the  return,  in  the  custody,  &c.  The  Court  refused  to  take  the  return  off  the 
file,  or  quash  it,  on  motion,  upon  affidavit  of  the  facts  as  above  stated,  and  of  the  belief 
of  deponents  that  the  defendant's  object  was  to  evade  the  process  of  the  Court. 

Bat  the  Court  refused  the  defendant  the  costs  of  the  last  motion,  though  moved  with  costs. 

Sir  John  Campbell^  Attorney-General,  obtained  a  rule  in  last  term, 
ealling  upon  William  Payn,  the  treasurer  of  Berkshire,  ta  show  cause 
yfhj  a  mandamus  should  not  issue  commanding  him  to  deposit  with  the 
clerk  of  the  said  county  the  two  books  containing  his  accounts  of  the 
sams  of  money  received  and  paid  by  him  as  such  treasurer  from  the 
date  of  his  appointment,  and  which  accounts  had  been  passed  by  the 
justices  in  quarter  8essions.(a) 

The  rule  was  obtained  at  the  instance,  and  on  the  joint  affidavits,  of 
two  justices  of  the  county.  They  deposed  that  the  defendant  was  ap- 
pointed in  1822 ;  and  that,  from  the  early  part  of  1825  up  to  Epiphany 
sessions,  1835,  he  passed  his  accounts  by  producing  to  a  committee  of 
the  justices,  called  the  Finance  Committee,  certain  books,  one  from  the 
date  of  his  appointment  to  1833,  the  other  from  thence  to  the  time  of 
making  the  affidavit,  represented  by  him  to  contain  a  true  account  of 
sums  received  and  paid,  and  distinguishing  the  uses  to  which  the  sums 
were  applied,  with  such  vouchers  as  he  thought  proper ;  and  that  such 
accounts  had  been  passed  by  the  justices,  and  the  books  and  vouchers 
returned  to  the  defendant :  that  he  had  passed  no  other  accounts  till 
Epiphany  sessions  1836:  that  none  of  the  accounts  so  passed  and 
entered  in  the  said  books  had  been  deposited  with  the  clerk  of  the 
peace,  or  formed  part  of  the  county  records :  that,  from  his  appointment 
to  July,  1825,  the  defendant  published  an  annual  abstract  of  his  ac- 
counts, and  since  then  a  quarterlv  abstract,  which  abstracts  had  been 
deposited  by  him  with  the  clerk  of  the  peace,  together  with  such 
vouchers  as  the  defendant  thought  fit.  The  affidavits  then  stated  cer- 
tain inaccuracies  and  omissions  in  the  defendant's  accounts,  appearing, 
(a)  See  Btot.  12  G.  2,  o.  29,  as.  7,  8,  9 ;  stot  66  G.  8,  o.  61,  s.  18. 
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as  was  alleged,  from  the  above  abstracts ;  and  one  of  the  deponents 
stated  that,  if  the  abstracts  were  correct,  (which  he  had  no  means  of 
knowings  from  the  accounts  not  being  deposited,)  certain  receipts  had 
been  omitted,  and  certain  payments  twice  charged :  and  items  were  spe- 
cified in  support  off  this.  It  was  added  that  the  treasurer  had  disclaimed 
being  bound  bj  the  abstracts,  and  had  said  that  he  would  be  bound  only 
by  his  books,  which  were  correct.  The  deponents  also  stated  that  they 
believed  the  accounts  could  not  be  understood,  and  did  not  know  what 
steps  the  justices  should  adopt,  till  the  accounts  in  the  books  were  de- 
posited ;  and  that  they  had  demanded  that  the  books  should  be  deposited, 
but  defendant  had  refused.  The  defendant,  in  answer,  made  affidavit 
that  he  had  delivered  to  the  magistrates,  at  the  time  for  passing  the  ac- 
counts, the  bills  for  all  his  disbursements,  with  the  receipts  for  the 
payments,  and  separate  accounts  of  his  own  receipts,  such  as  the  clerk 
of  the  peace's  account  of  sums  levied  for  the  county  rates,  &c. :  that 
he  had  also  kept  books  of  entries,  being  the  two  books  in  question,  of 
the  several  sums  respectively  deceived  and  paid  by  him:  that  these 
books  were  examined  by  the  justices  with  the  separate  accounts  of  re- 
ceipts and  disbursements  above  mentioned,  at  the  time  of  passing  the 
accounts ;  and  that  the  magistrates,  on  finding  the  books  of  entries  cor- 
respond with  such  separate  accounts,  had  been  in  the  habit  of  signing 
his  discharge  in  the  said  books,  which  were  then  returned  to  the 
defendant:  that  he  had  no  other  discharge  from  the  justices:  that, 
since  the  Epiphany  sessions,  1886,  a  duplicate  of  the  entries  in  the 
book  had  been  deposited  with  the  clerk  of  the  peace :  and  that  one  of 
the  two  books  mentioned  in  the  rule  contained  also  the  entries  and  dis- 
charges of  the  defendant's  father,  who  had  been  his  immediate  prede- 
cessor in  office.  The  defendant  then  gave  explanations  as  to  the  inac- 
curacies in  the  accounts  stated  to  appear  from  the  abstracts,  and  alleged 
facts  for  the  purpose  of  showing  that  the  imputations  against  the  accounts 
were  groundless,  to  the  knowledge  of  the  parties  now  applying,  and  that 
material  circumstances  on  this  part  of  the  case  had  been  kept  back  or 
misrepresented  iq  their  affidavits.  There  were  numerous  affidavits  by 
magistrates,  confirming  the  above  statements,  and  alleging  that  the  sepa- 
rate accounts  and  vouchers,  examined  by  the  magistrates,  had  been  depo- 
sited with  the  clerk  of  the  peace,  and  were  still  in  his  custody. 

Talfourdj  Serjt.,  Thesiger,  and  T.  F.  Mlis,  now  showed  cause.  First, 
admitting  that  the  books  mentioned  in  the  rule  are  the  accounts  which 
have  been  passed,  a  mandamus  does  not  lie.  A  mandamus  is  an  order  to 
discharge  some  duty  incumbent  upon  the  party  by  virtue  of  his  peculiar 
character,  either  by  common  law  or  statute.  It  does  not  lie  to  compel  the 
performance  of  a  duty  owing  by  one  individual  to  another  by  mere  common 
law  right ;  as  to  compel  payment  of  money  due  on  bond,  or  restitution 
of  chattels  found  and  converted :  nor  a  fortiori,  to  compel  the  abstinence 
from  a  tort.  Here,  therefore,  liability  to  a  mandamus  can  arise  only 
from  the  statute  which  creates  the  duty.  But  stat.  12  G.  2,  c.  29,  ss.  7, 
8,  does  not  impose  on  the  defendant  the  duty  of  depositing  the  accounts 
with  the  clerk  of  the  peace.  He  is,  by  sect.  7,  to  deliver  them  in  to  the 
justices ;  and,  by  sect.  8,  the  accounts/  after  having  been  passed  by  them, 
are  to  be  deposited  with  the  clerk.  It  is  not  said  who  is  to  deposit  them : 
all  that  appears  is  that  it  is  not  the  treasurer  who  is  to  do  it ;  for  he 
cannot  deposit  them  without  having  possession  of  them,  yet  they  are  not 
to  be  deposited  till  they  have  been  passed ;  and  they  cannot  be  passed 
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till  the  treasurer  has  delivered  them  in,  after  which  he  cannot  have  pos- 
session of  them.  Probably  the  legislature  meant  to  impose  the  duty  on 
the  justices  after  they  had  passed  the  accounts  so  delivered  in  to  them. 
The  assumption,  in  support  of  the  rule,  necessarily  is  that  these  accounts 
were  in  fact  passed  by  the  justices.  If  it  be  said  that  the  accounts  are, 
by  sect.  8,  to  be  county  records,  and  that  the  defendant,  though  the 
statute  does  not  impose  on  him  the  duty  of  depositing  them,  yet  will  be 
compelled  by  mandamus  to  give  up  the  custody  of  the  records,  inasmuch 
ss  he  can  have  no  right  to  keep  them,  the  answer  is  that  this  puts  the 
defendant  in  the  position  simply  of  an  individual  who  has  possession  of 
)roperty  which  he  has  no  right  to  hold ;  and  that  mandamus  does  not 
ie  in  such  a  case,  any  more  than  it  would  lie  against  a  party  who  had 
stolen  the  books.  [Colbridgb,  J.  He  justifies  his  retention  of  them 
on  the  ground  that  they  contain  his  discharges :  as  an  individual,  he  has 
nothing  to  do  with  the  discharges.]  If  the  fact  of  their  containing  the 
discharges  justify  the  detention,  he  certainly  does  hold  them  as  a  public 
officer;  but  on  this  supposition  the  application  must  fail:  the  case  on 
the  other  side  is  that  the  fact  does  not  justify  the  detention ;  and,  on 
that  supposition,  the  defendant  is  a  mere  tortfeazor.  It  is  not  enough, 
to  support  a  mandamus,  that  a  party  is  attempting  an  abuse  of  a  public 
office.  In  Regina  v.  Peachy  2  Salk.  572,  justices  had  (as  it  was  con- 
tended) illegally  convicted  a  dissenting  minister  of  Keeping  a  con- 
Tenticle ;  and  a  mandamus  to  the  justices  was  moved  for,  to  permit  him 
to  preach ;  but  it  was  denied,  the  Court  saying  '*  that  a  mandamus  is 
always  to  do  some  act  in  execution  of  Jaw,  whereas  this  would  be  in  the 
nature  of  a  writ  de  non  molestando."  In  JRez  v.  Hie  Commissioners  of 
Customs,  5  A.  A;  E.  380,  (31  E.  C.  L.  R.,J  the  defendants  held  tobacco, 
claiming  a  duty  which  the  owner  contended  was  more  than  was  due ; 
and  he  applied  for  a  mandamus  to  order  them  to  deliver  it  up.  It  was 
answered  that  the  commissioners  were  not  called  upon  to  perform  a 
duty,  but  to  abstain  from  a  wrongful  act ;  and  that,  if  they  were  not 
entitled  to  retain  the  tobacco,  they  were  wrong  doers,  and  liable  to  a 
civil  action ;  and  the  Court  discharged  the  rule.  Lord  Dbnman,  C.  J., 
^P^^y  '^  Either  the  officer  was  justified  in  what  he  did  or  he  was  not. 
If  he  was,  there  is  no  grievance ;  if  he  was  not  justified,  mandamus  is 
not  the  proper  remedy."  But,  further,  mandamus  is  not  the  proper 
remedy  to  compel  performance  of  the  duty  of  a  county  treasurer,  he 
being  merely  the  servant  of  the  magistrates.  In  Rex  v.  Jeyes,  8  A.  A; 
E.  416,  (30  E.  C.  L.  R.,)  the  Court  refused  to  direct  a  treasurer,  by 
mandamus,  to  pay  a  prosecutor  costs  ordered  by  the  Judge  of  assize, 
under  stat.  7  Gr.  4,  c.  64,  ss.  23,  24.  Lord  Dbnman,  C.  J.,  there  said 
that  the  first  question  was,  whether  the  Court  should  interfere  by  that 
process  ^^in  the  case  of  an  inferior  officer  amenable  to  others;"  and  he 
pointed  out  that,  in  Jtez  v.  Bristow,  6  T.  R.  168,  which  was  also  the 
case  of  a  county  treasurer,  "  Lord  Kbnyon  objected  to  descending  too 
low,  and  put,  as  an  instance,  the  case  of  a  constable;"  and  Littledale, 
Jm  pointed  out  the  distinction  between  '^a  servant  to  the  magistrates," 
>nd  a  principal  **  who  pays  over  in  his  public  capacity."  Here  the  case 
ia  stronger:  the  party  applied  against  is,  as  in  Rex  v.  JeyeSy  a  county 
treasurer;  but  there  he  was  called  on  to  perform  a  duty,  not  to  the 
magistrates,  but  to  a  third  party,  under  the  order  of  the  judge:  ho 
itood,  therefore,  more  nearly  in  the  character  of  a  principal  than  here, 
where  the  duty  is  to  be  performed  to  the  magistrates,  who  are  in  the 
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character  of  his  masters.  And  in  Rex  v.  Jeye9y  as  well  as  in  the  cases 
on  the  authority  of  which  that  decision  took  place,  it  was  considered  that 
indictment  was  the  suflBcient  and  specific  remedy :  which  is  an  answer  to 
any  argument  grounded  on  the  want  of  any  remedy  except  a  mandamus. 
The  justices  may,  perhaps,  be  indictable  for  neglect  of  duty ;  but  no 
mandamus  lies  to  their  servant. 

Secondly,  the  books  are  not  the  accounts.  Stat.  12  G.  2,  c.  29,  s.  7, 
requires  the  treasurers  to  keep  books  of  entries,  and  aho  to  deliver  in 
accounts.  It  is  said  that,  although  these  are  the  books  of  entries,  yet, 
in  consequence  of  what  has  occurred  before  the  magistrates,  they  become 
also  the  accounts.  But,  admitting  that,  if' they  are  both,  the  enactment 
that  the  treasurer  shall  Keep  the  books  of  entries  is  to  be  superseded  by 
the  enactment  that  the  accounts  shall  be  deposited,  (which  is  very  dis- 
putable,) the  books  are,  in  fact,  not  the  accounts  passed.  The  accounts 
are  the  statements  of  expenditure  and  receipt,  which  the  affidavits  show 
•  to  have  been  delivered  in,  passed,  and  deposited.  This  is,  perhaps,  not 
the  most  convenient  way  of  making  up  the  accounts  which  are  to  be 
deposited :  but  the  justices  have  been  satisfied  with  them  in  this  shape ; 
and  they  are  the  proper  judges.  The  statute  prescribes  no  precise  form : 
it  would  have  been  satisfied,  as  far  as  the  words  go,  by  a  verbal  account, 
taken  down  by  the  clerk  and  deposited,  or  by  wooden  tallies.  At  any 
rate,  an  irregularity  of  this  kind  cannot  convert  the  other  distinct 
document,  the  book  of  entries,  into  the  accounts.  It  would,  at  the 
most,  afford  only  a  ground  for  a  mandamus  to  deliver  in  proper  accounts 
now.  The  discharges  to  which  the  defendant  is  entitled,  under  stat.  12 
6.  2,  c.  29,  s.  9,  as  well  as  those  of  his  father,  are  written  in  the  book 
of  entries ;  and  his  sureties,  under  setct.  6,  have  a  right  to  insist  on  his 
not  parting  with  this  protection.  If  the  justices  had  retained  these 
discharges,  the  Court  would  have  ordered  them  to  be  delivered  up  to 
the  defendant. 

Thirdly,  the  rule  was  obtained  on  affidavit  suppressing  important 
facts,  and  wilfully  falsifying  others.  (The  details  on  this  point  are  not 
material  here.)  [Lord  Denman,  C.  J.  That  is  not  a  sufficient  objection 
to  the  application,  if  there  remain  unanswered  statements  warranting  the 
mandamus.]  If  the  statements  which  have  been  answered  were  material 
to  the  application,  it  must  now  fail :  if  they  were  not,  jhe  question  is, 
whether  the  Court  will  allow  a  motion  for  a  mandamus  to  be  mi  de  a 
pretext  for  preferring  upon  oath  false  and  immaterial  charges  against  a 
public  officer. 

Sir  John  Campbell,  A.  G^,  with  whom  were  Sir  TF.  TT.  Follett,  and  F. 
Robinson,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  This  rule  must  be  made  absolute.  By  mistake, 
or  from  some  other  cause,  the  magistrates  and  the  treasurer  have  both 
done  wrong.  I  disclaim  entering  into  the  general  merits  of  the  case. 
It  is  enough  that  a  public  duty  is  left  unperformed,  by  a  public  officer 
keeping  back  documents  of  which  he  obtained  custody  in  that  character. 
It  is  quite  clear  that  these  books  of  entries  were  the  accounts  passed. 
After  the  defendant  had  delivered  them  in,  he  had  no  right  to  take  them 
away ;  and  the  magistrates  had  no  right  to  leave  them  in  his  hands ; 
nor  has  he  a  right  to  keep  them  now.  The  public  are  represented,  not 
merely  by  the  justices  present  when  the  accounts  are  passed,  but  by  all 
the  justices  of  the  county :  and  any  individual  justice  has  a  right,  at  all 
times,  to  inspect  those  accounts.    We  can  enter  into  no  question  between 
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the  individaals  applying  and  the  defendant.  It  is  said  that  the  defend- 
ant has  a  right  to  retain  the  books,  because  they  contain  his  discharges 
and  those  of  his  father.  But  the  book  is  a  public  document ;  and  he 
cannot  render  it  private  bj  having  such  discharges  written  in  it.  What- 
ever inconvenience  this  puts  him  to  arises  from  his  own  fault.  The  cases 
cited  are  totally  inapplicable.  In  Rex  v.  Jeyes^  8  A\  &;  E.  416,  (30  E. 
C.  L.  R.,)  the  defendant  was  the  servant  of  the  magistrates ;  and  the 
Court  refused  to  place  itself  in  the  situation  of  the  magistrates  to  make 
their  officer  perform  his  duty.  But  here  both  the  magistrates  and  their 
officer  have  made  a  mistake,  the  result  of  which  is  that  the  public  are 
kept  from  that  to  which  they  have  a  right.  The  treasurer,  by  keeping 
the  books,  contravenes  the  express  provisions  of  the  act ;  and,  that  being 
so,  it  is  a  duty  we  owe  to  the  public  to  make  this  rule  absolute. 

Williams,  J.(a)  The  only  doubt  in  my  mind  has  been,  whether  the 
defendant  was  the  proper  party  to  whom  the  mandamus  should  go.  It 
was  suggested  that  the  duty  of  depositing  was  incumbent  on  the  magis- 
trates ;  and  there  may  be  very  great  weight  in  that  ecrgument,  inasmuch 
as  the  accounts  were  delivered  in  to  them.  It  is  urged  that  the  proper 
remedy  against  the  treasurer  is  indictment.  Now,  in  Rex  v.  Briatow^ 
6  T.  R.  168,  and  in  other  cases  brought  before  us,  there  was  an  order 
for  the  payment  of  money ;  and  an  indictment  would  lie  for  disobey- 
ing that  order;  and  Lord  Kenyon  expressly  relied  upon  that.  But 
here  the  magistrates  have  returned  the  book  to  the  defendant :  I 
am  not  prepared  to  say  that,  after  that,  they  can  make  any  order 
npoir  him.  If  not,  they  are  not  parties  against  whom  a  mandamus  could 
iasae ;  and  then  is  not  the  defendant  the  proper  party  ?  The  case  is 
clearly  within  stat.  12  G.  2,  c.  29 ;  and,  if  no  indictment  lies,  there 
would  be  no  remedy  if  the  mandamus  were  refused.  Allusion  has  been 
made  to  the  hardship  of  the  defendant's  situation.  I  cannot  enter  into 
that ;  but  I  trust  that  he  will  find  no  difficulty.  The  book  will  be  as 
safe  among  the  county  records  as  in  his  own  custody. 

Coleridge,  J.  There  can  be  no  doubt  that  these  books  are  really 
the  accounts :  they  are  offered  and  received  as  such,  and  the  discharge 
entered  in  them.  It  has  been  argued  that  the  accounts  were  those  sepa- 
rate documents  which,  in  truth,  were  no  more  than  the  materials  for  an 
account.  The  treasurer  is  not  merely  to  throw  before  the  magistrates 
his  bills  and  vouchers,  but  to  present  a  clear  statement  of  receipts  and 
payments.  It  is  urged  that  the  affidavits  of  the  applicants  contain  many 
misrepresentations  and  suppressions.  But  if  statements  remain  uncon- 
tradicted sufficient  to  warrant  the  application,  we  must  proceed  upon 
them.  The  defendant's  counsel  probably  had  in  view  the  rule  which 
prevails  where  a  criminal  information  is  moved  for :  but  in  a  case  like 
the  present  there  is  no  such  rule.  My  only  doubt  was  whether  manda- 
mus be  the  proper  remedy.  The  result  of  the  cases  cited  appears  to  be 
merely  this :  that,  where  we  find  a  public  officer,  who  has  received  an 
order  from  his  masters  or  any  competent  authority,  and  who  upon  dis- 
obeying that  order  will  be  liable  to  indictment,  we  do  not  proceed  by 
mandamus.  The  Court  leaves  the  case  to  the  ordinary  remedies,  not 
because  the  party  is  too  low,  but  Jbecause  he  has  received  an  order  from 
competent  authority.  Here  the  magistrates  have  issued  no  order ;  and 
this  distinguishes  the  case  from  Rex  v.  Bristow^  6  T.  R.  168,  and  Rex 
V.  Jeyety  in  one  of  which  there  was  an  order  by  the  magistrates,  and  in 
the  other  an  order  by  the  judge  of  assize.  Then  the  question  with  me 
(a)  Littledale,  J.,  was  abseot 
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was,  wliether  the  first  step  should  have  been  for  this  Court  to  issue  an 
order  on  the  magistrates  to  compel  them  to  make  an  order,  disobedience 
to  which  might  be  the  subject  of  an  indictment.  But  the  long-received 
practice  appears  to  have  been  for  the  magistrates,  after  having  the  book 
in  their  possession,  to  return  it ;  and  it  is  doubtful  whether  the  Court 
can  compel  them  to  make  an  order  to  restore  the  books.  I  have  no 
doubt,  however,  that  we  have  power  to  compel  a  public  officer  to  deposit 
a  public  document  where  the  statute  directs  it  to  be  deposited :  and  the 
moment  the  defendant  delivered  to  the  justices  his  accounts  in  these 
books  thej  became  public  documents.  And,  when  they  are  in  a  place 
of  public  custody,  he  may  always  have  access  to  them  for  his  protec- 
tion. Rule  absolute. 

The  mandamus  issued  accordingly,  tested  30th  January,  7  W.  4,  the 
day  on  which  the  above  rule  was  made  absolute.  It  recited  the  appoint- 
ment of  the  defendant  in  1822,  receipt  and  payment  of  moneys  by  him, 
&;c.,  and  that  he  ought  to  have  delivered  in  accounts,  &c.,  which,  after 
being  passed,  ought  to  have  been  deposited  with  the  clerk  of  the  peace ; 
that  they  had  been  delivered  in  by  him,  by  his  producing  and  delivering 
in  certain  accounts  in  two  several  books,  as  and  for  the  true  and  correct 
accounts,  &;c.,  which  accounts,  so  contained  and  set  forth  in  the  said 
books,  had  been  from  time  to  time  passed  as  and  for  the  true  and  exact 
accounts ;  that  the  said  accounts  so  contained,  &c.,  in  the  said  books, 
and  so  passed,  had  not,  nor  had  the  said  books  or  either  of  them,  ever 
been  deposited  by  the  defendant  or  any  other  person  with  the  clerk  of 
the  peace,  although  the  defendant  had  been  required,  &c. ;  ^^  and  al- 
though the  said  books,  so  containing  such  passed  accounts  as  aforesaid, 
still  remain  in  your  custody,  power,  and  control,  in  contempt,"  &c. : 
the  writ  then  commanded  the  defendant  to  deposit,  or  cause  to  be  depo- 
sited, with  the  clerk  of  the  peace,  the  said  several  books,  or  show 
cause,  &;c. 

Return.  '^  That  I  did  deposit  with  the  clerk  of  the  peace,  on  the 
25th  day  of  February  now  last  past,  one  of  the  books  in  the  within 
writ  mentioned;"  and  ^' that  no  other  of  the  said  books  was,  on  the 
30th  day  of  January,  in  the  seventh  year  of  the  reign  of  our  Lord  the 
now  King,  nor  has  since  that  day,  at  any  time  hitherto,  been,  nor  is 
now,  in  my  custody,  power,  or  control ;  therefore  I  am  unable,''  &c. 

In  Easter  term  following,  TSth  May,  1837,)  Sir  John  Campbell,  At- 
torney-General, obtained  a  rule  calling  on  the  defendant  to  show  cause 
why  the  return  should  not  be  taken  ofiF  the  file  of  the  Court,  and  why 
the  defendant  should  not  pay  the  costs  of  that  application.  The  rule 
was  obtained  on  reading  all  the  affidavits  filed  on  the  former  occasion, 
and  also  a  further  affidavit  by  the  justices  who  made  the  former  applica- 
tion. This  affidavit  gave  an  account  of  some  of  the  former  proceed- 
ings, and  alleged  that  the  defendant  had  not,  by  himself  or  his  counsel, 
denied  the  possession  of  both  the  books  on  the  discussion  of  the  former 
rule,  but  had  insisted  on  his  right  to  retain  them ;  that  the  book  not  de- 
posited contained  that  portion  of  the  accounts  which  appeared  most 
objectionable ;  that  the  deponents  believed  it  to  be  essential  to  the  due 
examination  of  the  accounts  that  this  book  should  be  deposited ;  and 
that  "  they  do  not  know  whether  the  said  William  Payn  has  ever,  in 
fact,  parted  with  the  possession  of  the  said  last-mentioned  book,  or 
whether  he  still  has  the  same  in  his  actual  custody ;  but,  if  the  same  be 
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not,  in  fact,  still  in  the  possession  and  custody  of  the  said  W.  P.,  the 
deponents  believe  that  the  said  W.  P.  has  parted  with  the  same  since 
the  said  rule  nisi  was  granted,  for  the  purpose  of  eluding  the  command 
of  this  honourable  court,  and  of  defeating  the  ends  of  justice."*  The 
Attorney-General  cited  JRex  v.  The  Justices  of  Leicester^  4  B.  &  C. 
8»6,  note  (a),  (10  E.  C.  L.  R.) 

Thesiger  (with  whom  were  Talfourd^  Serjt.,  and  T.  F.  Ellis)  showed 
cause  in  Hilary  term  following.(a)  If  it  be  intended  to  deny  the  alle- 
gation in  the  return,  (which  the  affidavit  does  not  in  fact  do,)  the  prose- 
caters  should  have  traversed  the  return,  or  brought  an  action  for  a  false 
return.  The  Court  will  not  try  the  question  of  fact  on  affidavit.  If  it 
be  intended  to  treat  the  return  as  a  contempt,  upon  the  matter  shown  in 
the  affidavits,  tl^ere  should  be  a  motion  for  an  attachment.  But  the  affi- 
davits show  no  contempt.  If  it  be  contended  that  the  return  is  bad  on 
the  face  of  it,  the  affidavits  cannot  be  used :  and  then  the  question  is, 
first,  whether  the  Court  will  allow  such  a  question  to  be  discussed  on  this 
application;  and,  secondly,  whether  the  return  be  not  good,  on  the 
authority  of  Rex  v.  Round,  4  A.  &  E.  139.  On  the  first  point,  Rez  v. 
The  Justices  of  Leicester  is  an  authority :  but  there  the  return  was  bad 
upon  the  face  of  it ;  there  is  no  authority  for  taking  a  return  off  the 
file  upon  affidavit.     [He  was  then  stopped  by  the  Court.] 

Sir  J.  Campbetty  Attorney-General,  Sir  JV.  W.  Follett,  and  F.  Rob- 
mMon,  contra.     As  to  the  form  of  the  application,  it  is  competent  to  the 
Court  to  quash  a  bad  return,  which  is  tantamount  to  taking  it  off  the . 
file ;  or,  if  it  be  not  tantamount,  the  rule  may  now  be  so  moulded,(i) 
though  a  mandamus  could  not.(c)     The  return  was  quashed  in  Rex  v. 
The  Justices  of  Leicester^  4  B.  &  G.  896,  note  (a).     The  same  course  was 
pursued  in  Rex  v.  The  St,  Katharine  Dock  Uompany,  4  B.  &  Ad.  360, 
(24  E.  C.  L.  R.)(^     [Lord  Dbnman,  C.  J.     That  was  owing  to  particular 
circumstances,  under  which  the  Court  thought  it  best  to  hear  the  appli- 
cation.]    In  Rex  V.  Round,  4  A.  &  E.  139,  (31  E.  C.  L.  R.,)  the  man- 
damus was  to  deliver  all  books  of  accounts,  &c.,  in  the  custody  of  the 
defendant:    here  it  is  to  deposit  two  specific  books.     And  here  the 
return  applies  only  to  the  teste  of  the  mandamus ;  whereas,  in  Rex  v- 
Round,  the  defendant  returned  that  he  had  no  books  in  his  custody 
when  the  demand  was  made.     [Littledale,  J.     My  brother  Patteson 
thought  that  part  of  the  return  superfluous.]     The  defendant  here 
ought  to  have  shown  what  he  had  done  with  the  books.     But  further,  the 
affidavits  prove  the  return  to  be  evasive  and  contemptuous.     The  defend- 
ant resists  the  rule  for  a  mandamus  on  the  ground  that  he  claims  the 
custody ;  and  then  he  returns  to  the  mandamus  by  denying  the- custody. 
In  Willcock  on  Corporations,  406,  it  is  said  that,  if  a  return  ^^  attempt 
to  show  an  incapacity  to  obey  the  writ  by  reason  of  the  change  of  cir- 
cumstances, it  must  appear  that  there  was  no  fraud  or  stratagem  on  the 
part  of  the  defendant.''     [Coleridge,  J.     Does  not  that  arise  on  the 
face  of  the  return  ?]    In  5  Bacon's  Abr.  282,  Mandamus  (I),  (7th  ed.,j 
it  is  laid  down  that,  *^  As  every  mandamus  issues  upon  a  supposal  oi 
some  breach  and  disobedience  of  the  law,  or  neglect  of  duty  in  the  per- 
son to  whom  it  is  directed,  the  return  thereto  must  be  certain  to  every 

{a)  JMnury  18th,  1888. 

(6)  Ret  T.  The  Juttieea  of  Leieetter,  4  B.  &  G.  896,  <10  E.  C.  L.  R.) 

(c)  Rez  T.  The  Church  Tnuteea  of  SL  Panerat,  8  A.  &  E.  685,  (80  £.  G.  L.  R.) 

(d)  It  hfts  been  ascertained  that  there  were  no  affidavits  in  either  of  these  two  oases. 
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respect ;  and  therefore  it  is  said  not  to  be  sufficient  to  offer  such  matter 
as  the  party  may  falsify  in  an  action,  but  also  such  matter  must  be 
alleged,  that  the  Court  tnay  be  able  to  judge  of  it,  and  determine, 
whether  the  party's  conduct  be  agreeable  to  law  or  not."  In  Rex  v. 
Hobinsan,  8  Mod.  336,  the  mandamus  was  to  elect  a  mayor,  to  be  chosen 
out  of  the  aldermen.  The  return  was  that  there  were  no  aldermen ;  and 
the  Court  was  moved  for  an  attachment  against  the  defendant,  for  that 
this  was  rather  a  banter  than  a  return.  The  Court  at  first  inclined  to 
put  the  prosecutor  to  his  traverse  or  action  for  false  return ;  but  after- 
wards granted  the  rule,  saying,  "  If  it  appears  this  was  a  frivolous  return, 
and  purposely  made  to  avoid  the  justice  of  the  Court,  an  attachment 
shall  go.''     This  is  a  milder  proceeding. 

Lord  Denman,  C.  J.  I  think  that  we  ought  not  to  have  granted  thia 
rule.     It  must  be  discharged. 

LiTTLEDALE,  Patteson,  and  Williams,  Js.,  concurred. 

Talfourdj  Serjt.,  applied  for  costs,  on  the  ground  of  the  rule  having 
been  moved  with  costs ;  and  he  remarked  that  in  Rex  v.  Rounds  where 
the  costs  were  refused  on  the  ground  that  the  return  should  have  been 
fuller,  the  question  was  raised  in  the  regular  course,  by  argument  on 
the  return. 

Per  Curiam.     We  think  this  is  not  a  case  for  costs. 

Rule  discharged  without  costs. 


SOW  ELL  against  CHAMPION,  NICHOLAS  TOLMIE  TRESID- 
DER,  and  WHITE.— p.  407. 

In  trespan  for  taking  goods  under  process,  upon  a  regular  judgment,  but  in  a  place  to  which 
the  process  did  not  run,  the  plaintiff  may  recover  the  whole  value  of  the  goods,  and  not  merely 
the  amount  of  damage  which  he  has  sustained  by  their  being  taken  in  a  wrong  place. 

The  Court  refused  to  grant  a  rule  nisi  for  a  new  trial  on  the  ground  that  the  verdict  was  against 
evidence,  where  the  damages  fell  below  20/.,  though  the  case  was  stated  to  be  of  general  im- 
portance as  relating  to  the  boundaries  of  a  jurisdiction. 

Attorneys  (partners)  delivered  to  a  bailiff,  for  the  purpose  of  being  executed,  a  precept,  issued 
from  a  local  Court,  endorsed  with  the  attorneys'  names,  and  directing  a  levy  upon  goods  within 
the  jurisdiction.  The  attorneys  carried  on  business  at  Falmouth ;  and  the  party  to  be  levied 
upon  had  had,  for  many  years,  a  house  and  goods  at  Penryn,  and  was  not  known  to  have  a 
residence  or  property  elsewhere.  The  levy  was  made  in  that  house.  The  attorneys  had  sent 
a  message  to  the  debtor,  as  to  the  time  at  which  the  bailiff  would  levy ;  and  the  bailiff,  while 
levying,  said  that  he  was  employed  by  those  attorneys.  In  an  action  against  them  and  the 
bailiff  for  unlawfully  levying,  the  attorneys  pleaded,  1.  Not  guilty  ;  3.  A  justification  under 
the  process :  the  bailiff  pleaded  the  justification  only ;  the  plaintiff  replied,  that  the  house  was 
not  within  the  jurisdiction ;  and  issues  were  joined  thereon. 

Hdd,  1.  That  the  attorneys  were  not  entitled  to  an  acquittal  at  the  close  of  the  plaintiff's  Cftse, 
in  which  the  facts  had  appeared  as  above  stated. 

S.  That,  on  the  close  of  the  whole  case,  nothing  material  having  been  added  except  that  the  de- 
fendants, (though  they  proved  a  regular  judgment,)  failed  to  bring  themselves  within  the  juris- 
diction, the  judge  ought  to  have  told  the  jury  that  there  was  no  evidence  to  implicate  the 
Attorneys.  And  this,  even  assuming  them  to  have  known  that  the  bailiff  intended  levying  at 
the  house  in  question;  although,  if  &ey  had  known  also  that  the  house  was  beyond  the  juris- 
diction, they  might  possibly  have  been  considered  joint  trespassers  with  the  bailiff 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house,  and 
taking  his  goods  therein.  ^ 

Plea  by  Champion.  T,hat  within  the  manor  of  Penryn  Forryn,  in 
Cornwall,  there  now  is,  and  from  time  whereof,  &c.,  hath  been,  a  certain 
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Court  of  record  holden  in  and  for  the  said  manor,  from  three  weeks  to 
three  weeks,  before  the  steward  of  the  said  Court,  for  the  trying  and  de- 
termining of  all  personal  actions  and  pleas  of  trespass  on  the  case  arising 
within  the  said  manor,  to  be  commenced  by  plaint  in  the  said  Court  to 
be  levied  ;  that  one  Robert  Tresidder  levied  a  plaint  in  the  said  Court 
against  the  said  Richard  Sowell  (the  now  plaintiff)  for  causes  of  action 
arising  within  the  jurisdiction,  and  such  proceedings  were  thereupon 
had  in  (hat  Court,  that  R.  Tresidder,  by  the  judgment  of  that  Court,  re- 
covered in  such  plea  against  Sowell  11/.  18^.  8d.  (or  his  damages,  &c., 
as  by  the  record,  &c.:  that  R.  Tresidder,  for  obtaining  satisfaction  of  the 
same,  sued  out  of  the  said  Court,  according  to  the  custom  thereof,  a  pre- 
cept directed  to  the  bailiff  of  the  manor,  and  to  the  defendant  Champion 
and  two  others,  commanding  them,  and  every  and  either  of  them,  that 
of  the  goods  and  chattels  of  the  said  R.  Sowell  within  the  said  manor 
they  or  one  of  them  should  cause  to  be  levied  the  damages  aforesaid, 
which  the  said  R.  Tresidder  had  recovered ;  and  which  precept,  before 
the  delivery  thereof  to  Champion,  was  duly  endorsed  to  levy  the  whole, 
with  incidental  charges,  &c. :  that  the  precept  was  delivered  to  Cham- 
pion, who  was  the  bailiff  of  the  manor  and  an  officer  of  the  said  Court, 
to  be  executed  :  by  virtue  of  which  precept  he,  so  being  and  as  such 
bailiff,  afterwards,  &c.,  peaceably  entered  into  the  said  dwelling-house, 
&c.,  the  outer  door  being  open,  and  tne  said  dwelling-house  being  then 
situated  in  the  said  manor,  and  within  the  jurisdiction  of  the  said  Court, 
in  order  to  seize,  &c.,  and  did  then  and  there  seize,  &c.,  the  said  goods, 
&c.,  the  same  then  and  there  being  in  the  said  dwelling-house  and  with- 
in the  said  manor  and  jurisdiction,  for  the  purpose  of  levying,  &c.,  and 
in  so  doing  did  necessarily,  &c.,  as  it  was  lawful,  &c.:  and  that  Sowell 
afterwards,  and  before  the  moneys  were  levied,  paid  Champion,  so  being 
such  bailiff,  the  said  damages,  whereupon  he  gave  up  the  goods  to  So- 
well,  who  accepted  the  same.     Verification. 

Pleas  by  N.  T.  Tresidder  and  White.  1.  Not  guilty.  2.  The  same 
as  Champion's  plea,  but  adding  to  the  statement  of  his  entry  as  bailiff 
that  N.  T.  Tresidder  and  White  entered  as  his  servants,  and  by  his  com- 
mand; and  stating  the  goods  to  have  been  relinquished  by  Champion, 
and  by  N.  T.  T.  and  W.  as  his  servants,  and  by  his  command,  and  with 
the  consent  and  license  of  Sowell.     Verification. 

Replication  to  Champion's  plea.  Thatthe  said  dwelling-house  in  which, 
&c.,  at  the  said  time  when,  &c.,  was  not  situated  in  the  said  manor,  and 
within  the  jurisdiction  of  the  said  Court  in  the  said  plea  mentioned,in  man- 
ner and  form,&c.  Conclusion  to  the  country.  Joinder.  To  the  second  plea 
of  Tresidder  and  White  there  was  a  like  replication,  and  joinder  thereon. 

On  the  trial  before  Coleridge,  J.,  at  the  Cornwall  Summer  assizes, 
1835,  it  was  proved,  on  behalf  of  the  plaintiff,  that  Champion,  as  bailiff, 
had  Jevied  upon  certain  goods  of  the  plaintiff  linder  a  precept  of  the 
above  Court,  endorsed  with  the  names  of  the  defendants  N.  T.  Tresidder 
and  White,  who  were  attorneys,  in  partnership,  living  at  Falmouth. 
The  plaintiff's  house,  in  which  Champion  levied,  was  in  Penryn :  he 
had  lived  there  many  years ;  and  it  appeared,  as  far  as  the  evidence  on 
this  subject  went,  that  he  had  no  house  or  goods  at  any  other  place. 
Evidence  was  given  that  N.  T.  Tresidder  had  spoken  to  his  brother  (at 
what  time  did  not  precisely  ap4;>ear)  about  levying  this  execution,  and 
that  he  had  one  day  sent  word  to  the  plaintiff  that  the  levy  would  not 
be  made  on  that  day,  as  Champion  was  not  at  home.      It  was  then 
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proved  that  Champion,  when  making  the  levy,  stated  that  he  was  cm- 
ployed  by  N.  T.  Tresidder  and  White.  The  plaintiff's  case,  as  against 
these  parties,  being  closed  here,  their  counsel  urged  that  an  acquittal 
should  be  immediately  taken  as  against  them,*there  being  no  evidence 
that  they  had  authorized  a  levy  on  the  premises  in  question,  whether 
situated  within  or  without  the  jurisdiction.  The  learned  judge  refused 
to  direct  an  acquittal.  The  case  for  the  defendants  was  then  gone  into. 
The  judgment  against  Champion  was  proved;  and  the  defendants' 
counsel  contended,  first,  that  the  precept  was  regular,  being  founded  on 
a  regular  judgment,  and  directing  a  levy  within  the  jurisdiction  ;  and 
that  the  defendants  N.  T.  Tresidder  and  White  (who  were  attorneys 
for  Robert  Tresidder  in  the  cause  in  the  manor  Court)  had  given  no 
specific  direction  to  Champion  as  to  the  place  where  he  should  levy , 
which  part  of  the  case  remained  as  it  had  stood  at  the  close  of  the  plam- 
tiff's  evidence.  It  was  further  contended  that  the  plaintiff's  house, 
where  Champion  made  the  levy,was,in  fact,  within  the  jurisdiction  of  the 
Court  of  Penryn  For ryn;  and  on  this  latter  point  a  good  deal  of  evidence 
was  given.  The  learned  judge  left  it  to  the  jury  to  say,  first,  whether 
N.  T.  Tresidder  and  White  directed  Champion  to  levy  in  the  house  in 
question ;  and,  secondly,  whether  the  house  was  within  the  manor  of 
Penryn  Forryn  ;  and  he  stated  that,  if  they  found  for  the  plaintiff  on 
these  points,  the  damages  would  be  the  amount  levied,  18/.  11*.  8rf.  The 
jury  found  for  the  plaintiff  on  both  the  points  left,  and  assessed  the  da- 
mages as  directed  by  the  learned  Judge.  Leave  was  given  to  move  to 
enter  a  verdict  for  N.  T.  Tresidder  and  White,  if  this  Court  should  be 
of  opinion  that  there  was  no  evidence  to  go  to  the  jury  of  their  hav- 
ing employed  Champion  to  levy  at  the  house  in  question. 

CrotodeTy  in  the  ensuing  term,  November  5th,  1835,  moved  accord- 
ingly. He,  at  the  same  time,  moved,  on  behalf  of  Champion,  for  a  new 
trial,  on  the  ground  that  the  learned  judge  had  misdirected  the  jury  as 
to  the  amount  of  damages  ;  contending  that,  as  the  goods  were  taken 
under  a  valid  judgment  and  precept,  for  a  debt  not  now  denied  to  have 
been  due,  the  true  measure  of  damages  was  the  injury,  if  any,  which 
the  now  plaintiff  had  suffered  by  having  his  goods  taken  in  an  improper 
place.  [Coleridge,  J.  Damages  were  pressed  for;  and  I  told  the  jury 
that  the  plaintiff  must  be  replaced  in  the  situation  in  which  he  was  be- 
fore the  levy.]  Crowder  also  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence  as  to  the  extent  of  the  manorial  juris- 
diction ;  and  he  urged  that,  although  the  damages  were  below  20/.,  the 
question,  affecting  the  general  interest  of  a  district,  was  important  enough 
to  warrant  a  departure  from  the  general  practice  on  the  subject  of  new 
trials. 

Lord  Denman,  C.  J.  On  the  first  point  I  think  there  ought  to  be  a 
rule.  As  to  the  amount  of  damages,  I  am  of  opinion  that  the  learned 
judge  left  the  question  in  the  manner  most  favourable  to  the  defendants. 
Parties  are  not  to  extort  even  what  is  justly  due  by  the  improper  exe- 
cution of  a  warrant.  It  might  lead  to  the  most  fatal  consequences  if 
we  were  to  hold  otherwise.  The  person  who  takes  upon  him  to  exact 
money  by  an  authority  which  he  does  not  possess,  is  bound  to  repay 
what  he  has  so  levied.  As  to  the  question  upon  the  evidence  of  juris- 
diction, I  regret  that  we  should  he  oblieed  to  refuse  a  rule  for  a  new 
trial,  in  a  case  affecting  the  general  interests  of  a  neighbourhood;  but  I 
think  the  apprehension  of  that  inconvenience  in  a  particular  case  oughl 
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not  to  make  ns  depart  from  the  regulation  which  has  been  laid  down  m 
cases  where  the  damages  fall  below  20/. 

Patteson,  J.  I  am  of  the  same  opinion.  As  to  the  amount  of  da- 
mages, the  reduction  wcmid  not  perhaps  be  mischievous  in  the  present 
case  ;  but  I  am  afraid  of  the  principle  that  would  be  established  if  we 
held  that,  where  money  has  been  levied  by  an  illegal  course  of  proceed- 
ing, the  damage  to  be  taken  into  consideration  is  only  the  amount  of 
injury  actually  sustained.  All  kinds  of  irregularities  would  follow  if 
such  a  doctrine  were  admitted. 

Williams,  J.  To  admit  the  proposed  mode  of  estimating  damages 
would  be,  in  effect,  allowing  the  illegal  proceeding  to  stand  good.  The 
only  way  to  deal  with  it  is  to  set  aside  what  has  been  done  altogether. 

Coleridge,  J.  concurred. 

Rule  nisi  granted,  to  enter  a  verdict  for  Tresidder  and  White. 

Erie  and  Buti  showed  cause  in  the  present  term,  {a)  The  general 
hability  of  an  attorney  in  trespass,  for  causing  process  to  be  executed 
illegally,  appears  from  Barker  v,  Braham,  3  Wils.  368;  Bates  v.  Pit- 
iinff,  6  B.  &C.  38,  (13  E.  C.  L.  R.  104^  and  Bryant  v.  Gluttony  1  M. 
&  W.  408.;  S.  C.  Tyrwh.  &  Gr.  843.  It  may  be  said  here  that,  as  the 
writ  itself  was  regular,  directing  the  levy  to  be  made  of  the  goods  of  So- 
well  within  the  manor,  the  attorneys,  though  they  might  have  been 
liable  if  the  process  had  been  void,  are  not  so  in  this  case,  unless  it  ap- 
pear that  they  intended  the  levy  to  be  made  in  a  place  to  which  thn 
authority  of  the  writ  did  not  reach.  But  this  is  shown  by  the  declara 
tion  of  N.  T.  Tresidder,  and  by  that  of  Champion,  (whose  statement  be- 
came  evidence  against  the  other  defendants,  when  it  was  proved  that, 
at  the  time  of  such  statement,  all  the  parties  were  acting  in  concert,)  and 
by  the  fact,  to  be  inferred  from  the  evidence,  that  N.  T.  Tresidder  and 
White  must  have  known  the  house  in  question  to  be  the  only  one  in 
which  goods  of  Sowell  could  be  taken.  Their  direction  to  the  officer 
was,  in  effect,  to  seize  at  that  house,  whether  within  or  without  the 
manor.  It  was  as  if  they  had  pointed  out  goods  for  the  officer  to  seize 
as  goods  of  A.,  and  it  had  turned  out  that  they  belonged  to  B.  The 
learned  Judge  could  not  stop  the  case  against  N.  T.  Tresidder  and 
White  on  the  evidence  for  the  plaintiff.  There  was,  at  least,  some  evi- 
dence for  the  jury,  on  the  plaintiff's  case,  that  those  defendants  had  in- 
tended and  directed  a  levy  to  be  made  at  the  house  in  question ;  and  it 
lay  on  Xhetti  to  show  that  the  house  was  within  the  jurisdiction.  Be- 
sides, N.  T.  Tresidder  and  White  had  pleaded  a  special  plea,  alleging 
that  the  goods  were  taken  within  the  jurisdiction,  and  thereby  identify- 
ing themselves  with  the  bailiff.  [Lord  Denman,  C.  J.  That  plea  and 
the  plea  of  not  guilty  are  clearly  distinct] 

Crowder  and  Barstow,  contra.  This  was  the  ordinary  case  of  an 
attorney  endorsing  a  writ  and  handing  it  to  a  bailiff,  ail  the  proceedings 
being  so  far  regular  themselves.  When  that  was  proved,  the  justifica- 
tion was  complete.  It  would  be  very  dangerous  to  attorneys  if  a  con- 
trary doctrine  prevailed.  In  no  case  has  it  been  held  that  an  attortiey 
was  liable,  under  such  circumstances,  for  the  subsequent  act  of  the 
bailiff.  In  Barker  v.  BraharUy  3  Wils.  368 ;  and  Bates  v.  Pilling,  6 
B.  &  C.  38,  (13  E.  C.  L.  R.  104,)  there  was  no  legal  foundation  for  the 
process*,  and  the  same  observation  seems  applicable  to  Bryant  v.  Clut- 
tony  1  M.  &  W.  408,  S.  C.  Tyr.*&  G.  843.  In  the  last  case  Lord  Abinoer^ 
(a)  January  21at    Befine  Lord  Denmao,  C.  J.,  and  WiUiami  and  Coleridge,  Ja. 
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C.  B.,  differed  from  the  rest  of  the  Court.  And  there  the  agent,  the 
marshal,  had  acted  up  to  the  letter  of  the  authority  given  to  him :  here 
the  agent  was  authorized  only  to  seize  within  the  manor,  and  he  seized 
elsewhere.  In  Stokes  v.  fVhitey  1  Cro.  M.  &-R.  223,  S.  C.  4  Tyr.  786, 
the  defendant  had  sued  out  bailable  process  against  the  plaintiff,  and 
lodged  it  with  the  sheriff,  who  arrested  the  defendant  while  attending 
the  assizes  under  a  subpoena  ;  and,  as  it  did  not  appear  that  the  defend- 
ant ordered  or  knew  of  the  improper  arrest,  the  Court  of  Exchequer 
held  that  he  was  not  liable  in  an  action  for  false  imprisonment.  By 
the  rules  of  this  Court,  Hil.  2  &  3  G.  4,  5  B.  &  Aid.  560,  the  attorney 
delivering  a  writ  of  ca.  sa.  to  be  executed,  is  required  to  endorse  upon  it 
the  defendant's  addition  and  place ^of  abode,  Hil.  2  &  3  G.  4,  5  B.  &  Aid. 
560,  but  he  is  not  therefore  answerable  for  the  execution  of  the  writ  in 
any  particular  place :  it  is  the  officer's  duty  to  ascertain  where  the  writ 
may  be  safely  executed.  The  Court  will  not  inquire  what  knowledge 
of  facts  an  attorney  had,  or  what  his  intentions  were  when  he  delivered 
the  writ  to  be  executed,  (the  process  itself  being  regular,)  unless  he  did 
something  beyond  the  mere  delivery,  as  by  going  with  the  officer,  or  by 
giving  him  some  direction  independent  of  those  on  the  writ.  The  de- 
claration relied  upon  here,  as  rendering  the  attorneys  liable,  is  merely 
that  of  N.  T.  Tresidder  that  the  levy  would  not  be  made,  not  sajnng 
where,  on  a  particular  day.  No  evidence  has  been  given  sufficient  to 
connect  the  attorneys  and  the  bailiff  together  in  any  act  unauthorized 
by  the  process. 

Cur,  adv,  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  turns  upon  the  question,  whether  the  defendant  Champion, 
being  the  bailiff  for  executing  process  within  an  inferior  jurisdiction, 
was  directed  by  the  other  two  defendants,  being  the  attorneys  who  sued 
out  the  process,  to  make  a  levy  in  the  plaintiff's  house,  which  was 
proved  to  be  out  of  the  jurisdiction.  The  rule  was  granted  on  a  doubt 
whether  there  was  any  evidence  of  such  Specific  direction. 

All  the  defendants  pleaded  not  guilty;  and,  secondly,  a  justification, 
under  the  judgment  and  fi.  fa.,  averring  the  plaintiff's  house  to  be  with- 
in the  jurisdiction.  The  plaintiff  contented  himself  at  first  with  proving 
the  goods  seized,  and  that  they  were  taken  by  the  defendant  Champion, 
under  a  precept  handed  to  him  by  the  defendants  Tresidder  and  White. 
At  the  close  of  this  case,  the  counsel  for  Tresidder  and  White  applied 
to  the  learned  judge  to  direct  their  acquittal,  which,  we  think,  he  pro- 
perly refused.  The  ground  for  the  application  was  the  alleged  absence 
of  any  evidence  against  them  to  make  them  co-trespassers ;  but  this 
ground,  if  true  in  fact,  would  by  itself  have  been  wholly  insufficient  to 
warrant  it.  The  application  to  a  judge,  in  the  course  of  a  causey  to 
direct  a  verdict  for  one  or  more  of  several  defendants  in  trespass,  is 
strictly  to  his  discretion;  and  that  discretion  is  to  be  regulated,  not 
merely  by  the  fact  that  at  the  close  of  the  plaintiff's  case  no  evidence 
appears  to  affect  them,  but  by  the  probabilities  whether  any  such  will 
arise  before  the  whole  evidence  in  the  C)ause  closes.  There  is  so  pal- 
pable a  failure  of  justice,  when  the  evidence  for  the  defence  discloses  a 
case  against  a  defendant  already  prematurely  acquitted,  that  such  ac- 
quittal ought  never  to  take  place,  but  where  there  is  the  strongest  reason 
to  believe  that  such  a  consequence  cannot  follow.  In  the  present  case, 
we  think  that  if,  in  truth,  there  had  been  nothing  for  the  jury  to  con- 
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sider,  as  against  these  two  defendants,  the  judge  would  have  exercisea 
a  sound  discretion  in  refusing  to  direct  their  acquittal  when  the  appli- 
cation was  made;  but  we  are  of  opinion  that,  until  the  judgment  was 
put  in,  and  they  appeared  to  be  acting  as  attorneys  in  the  execution  of 
a}udgment,  they  could  be  considered  only  as  directing  a  seizure  of  the 
plain tifTs  goods  without  any  authority;  and  although  the  direction  was, 
in  termsy  to  seize  within  one  jurisdiction,  and  the  seizure  was,  in  fact, 
made  in  another,  yet  it  was  open  for  the  jury,  as  against  wrongdoers, 
to  consider,  upon  the  evidence,  whether  they  did  not  direct  the  seizure 
to  be  made  in  that  place  in  which  they  certainly  knew  that  it  would 
take  place. 

The  defendants  then  attempted  to  establish  their  justification,  but 
failed ;  they  proved,  however,  a  judgment  against  the  plaintiff,  and  an 
execution  regular  in  all  respects,  except  that  the  plaintiff's  house  was 
not  within  the  jurisdiction.  In  the  course  of  this  evidence,  however,  it 
clearly  appeared  that  the  two  attorneys  had  merely  handed  the  precept 
to  the  bailiff  to  be  executed :  and  it  was  now  contended  that  they  were 
not  liable  to  an  action  of  trespass,  if  he  acted  beyond  the  bounds  of  his 
franchise,  which  it  was  his  duty  to  know,  and  not  their's.  The  plaintiff 
not  disputing  this  general  proposition,  contended  that  the  attorneys  had, 
in  effect,  taken  upon  themselves  to  order  the  bailiff  to  enter  the  plain- 
tiff's house.  The  circumstances  relied  upon  to  prove  this  proposition 
were  that,  all  these  persons  living  near  together  and  being  acquainted, 
and  the  plaintiff  having  notoriously  no  other  house  than  this,  and  no 
goods  but  what  were  in  this,  the  bailiff  must  have  understood  the  at- 
torneys, when  he  received  the  precept  from  them,  to  intend  that  he 
should  make  the  seizure  in  that  identical  house:  and,  further,  that  one 
of  the  attorneys  sent  a  message  to  the  plaintiff  to  inform  him  that  Cham- 
pion was  about  to  be  absent  a  short  time,  and  would  not  levy  on  that 
day.  The  special  pleas,  pleaded  by  all  the  defendants,  were  also  strongly 
urged,  as  showing  that  they  all  avowed  and  justified  the  fact  of  levy- 
ing al  the  plaintijps  house;  Tresidder  and  White  thus  adopting  the 
act  of  Champion,  as,  indeed,  they  might  fearlessly  do,  if  they  believed 
their  own  plea  that  the  house  was  within  the  jurisdiction. 

Upon  consideration  these  grounds  appear  to  us  all  insufficient. 

1.  The  attorney,  who  places  a  writ  for  execution  in  the  hands  of  an 
officer,  does  a  lawful  act,  though  he  may  be  fully  persuaded  that  the 
officer  will  be  likely  to  execute  it  in  some  particular  place  which  may 
turn  out,  upon  inquiry,  to  be  out  of  his  jurisdiction.  The  attorney's 
opinion  upon  such  a  point  is  immaterial,  unless  he  induces  the  officer 
to  act  upon  it.  He  is  not  bound  to  form  any:  the  officer  must,  at  his 
peril,  act  where  he  has  the  power.  We  think  that  the  circumstances 
of  the  case  go  no  further  than  to  show  that,  when  the  attorney  gave  the 
precept,  he  thought  it  would  be  executed  at  the  plaintiff's  house,  with- 
out directing  or  authorizing  it. 

2.  If  it  could  be  pressed  even  to  the  extent  of  implying  that  the  at- 
torney knew  the  bailiff  intended  to  do  so,  we  cannot  say  that  is  any 
evidence  of  his  giving  such  authority.  The  bailiff  may  have  told  him 
his  intention,  and  the  attorney  may  have  either  thought  him  right,  or 
not  thought  about  the  matter.  That  the  bailiff's  intention  originated  witli 
some  act  or  word  of  the  attorney,  is  not  at  all  evidenced  by  the  know 
ledge  now  supposed.  If,  indeed,  the  bailiff  had  communicated  his  in- 
teution,  with  respect  to  a  house  that  the  attorney  knew  to  be  out  of  the 
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jurisdiction^  his  acquiescence  in  an  act  he  must  have  known  to  be  illegal 
might  possibly  have  made  him  a  joint  trespasser.  But  every  thing  here 
makes  it  impossible  to  doubt  the  attorney's  bona  fide  belief  that  the 
house  was  within  the  jurisdiction. 

3.  Furthermore,  the  plaintiff  argues  the  co-operation  of  all  the  de- 
fendants in  the  unlawful  entry  of  the  plaintiff's  house  from  the  special 
pleas.  He  contends  that,  if  the  attorney  gave  no  special  directions  to 
the  bailiff,  he  would  have  rested  on  the  general  issue,  and  not  have  de- 
fended himself  by  asserting  the  lawfulness  of  the  act,  as  done  within 
the  jurisdiction.  The  introduction,  however,  of  a  special  plea  on  the 
record  can  furnish  no  evidence  in  answer  to  the  general  issue.  A  de- 
fendant, by  adducing  evidence  on  a  second  plea,  may  strengthen  against 
himself  a  case  already  made  on  the  first ;  but  he  makes  no  such  case  by 
the  mere  averments  or  admissions  in  such  plea. 

Upon  the  whole,  therefore,  we  think  that,  at  the  close  of  the  case,  as 
the  two  defendants  Tresidder  and  White  would  have  been  entitled,  if 
sued  without  Champion,  to  a  nonsuit,  they  were  entitled  to  a  positive 
direction  from  the  judge  to  the  jury  that  they  ought  to  find  a  verdict  ia 
their  favour ;  and  that  he  was  mistaken  in  leaving  it  at  all  as  an  open 
question  for  their  consideration.  It  follows  that,  as  these  defendants 
are  to  have  the  same  benefit  now  as  if  the  judge  had  given  that  strong 
direction,  and  a  verdict  had  passed  in  their  favour,  a  verdict  of  Not 
Guilty  ought  now  to  be  entered  for  them. 

Rule  absolute,  (a) 

(a)  Bee  Goodwin  ▼.  Gibbons,  4  Burr.  2107. 


The  KING  against  The  Mayor  and  Commonalty  of  YORK.— p.  419. 

The  Freemen  of  the  corporation  of  York,  occupiers  of  houses  in  M.,  a  part  and  separate  ward  of 
Y.,  immemorially  enjoyed  pasture  over  the  lands  of  G.  T.  The  freemen  occupiers  of  houses, 
in  other  wards,  had  the  same  rights  over  other  lands.  The  corporation  appointed  pasture 
masters,  who  made  regulations  respecting  the  enjoyment  of  tbe  pastures,  directed  repairs,  and 
appointed  a  herdsman,  who  watched  the  cattle,  prevented  their  straying,  &c.  The  pasture 
masters  were  superintended  by  wardens  of  the  several  wards,  who  consisted  of  the  mayor  and 
aldermen  of  Y.;  and  in  important  cases,  reference  was  made  to  a  select  body  of  the  corporation. 
The  freemen  paid,  for  the  cattle  put  on  the  pastures,  head-money,  fixed  by  and  paid  to  the 
pasture  masters,  which  was  applied  to  the  wages  of  the  herdsman,  and  the  expenses  of 
managing  the  pastures.    These  accounts  were  audited  by  the  wardens. 

By  an  enclosure  act,  (57  G.  3,  c.  1 9,)  lands  were  allotted  to  the  corporation  in  fee,  to  be 
exclusively  enjoyed  by  the  freemen,  occupiers  of  M.,  in  lieu  of  their  right  of  pasture,  which 
was  abolished,  and  with  the  same  rights,  and  under  tbe  same  regulations.  The  lands  were 
managed  as  Uie  common  had  been  before  the  act;  except  that  the  herdsman  lived  in  a 
cottage  on  the  new  land,  built  from  the  proceeds  of  the  head-money,  for  which  the  poor-rate 
was  paid  out  of  the  head-money  by  the  pasture  masters.  Some  of  tbe  land  was,  at  one  time, 
leased  by  the  pasture  masters:  these  leases  expired  some  years  ago.  During  the  leases  the 
lessees  were  rated.  A  surplus  arising  from  the  rent  and  the  head-money,  was  laid  out  in  pur^ 
chasing  land  which  was  vested  in  the  then  wardens  and  pasture  masters  in  fee,  in  trust  for 
the  freemen,  occupiers  of  M.,  to  be  enjoyed  as  the  other  land.  There  was  generally  a  balance 
over  and  above  expenses,  from  the  head-money,  which  was  carried  to  the  next  year. 
The  corporation  received  no  profit  in  their  corporate  capacity,  except  as  above.  Neithei 
they  nor  the  freemen  had  ever  been  rated  for  the  land  or  right  of  pasture. 

Held,  that  the  corporation  were  rateable  to  the  poor  for  the  land  vested  in  them  under  the  wci, 
but  not  for  the  land  purchased  out  of  the  surplus. 

On  appeal  by  the  mayor  and  commonalty  of  York  against  a  poor- 
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rate  for  the  township  of  Heworth,  in  the  North  Riding  of  Yorkshire, 
whereby  the  appellants  were  assessed  in  the  following  terms — 

The  mayor  and  commonalty  of  the  city  Rental.     Assessment. 

of  York.     Monk  Ward  Stray  -  X117     0     0    X5     18     0 

the  sessions  confirmed  the  rate  and  assessment,  subject  to  the  opinion 
of  this  Court  upon  the  •following  case. 

The  lands  called  Monk  Ward  Stray  consist  of  131  acres  and  88 
perches  of  land,  situate  near  York,  and  in  the  township  of  Heworth. 
Before  the  passing  of  an  enclosure  act,  in  1817,(a)  the  freemen  of  York 
who  were  occupiers  of  houses  within  a  division  or  ward  of  the  city, 
called  Monk  Ward,  were,  together  with  certain  other  persons,  entitled 
to  common  of  pasture  and  right  of  stray  or  average,  and  had  immemo- 
rially  used  and  enjoyed  the  same,  in  and  over  a  parcel  of  ground  called 
Heworth  Moor,  of  which  G.  A.  Thweng,  lord  of  the  manor  of  Heworth, 
was  then  seised  in  fee ;  another  piece  of  land,  called  Heworth  Grange, 
of  which  the  king  was  then  seised  in  fee ;  and  certain  closes  and  other 
parcels  of  ground,  called  Hall  Fields,  of  which  E.  Prest  and  others 
were  then  seised  in  fee. 

By  the  said  act  commissioners  were  appointed  and  authorized  to  settle 
the  value  of  the  said  rights  of  stray  and  average,  and  to  award,  assign, 
set  out,  and  allot  (amongst  others)  to  the  said  mayor  and  commonalty, 
so  much  and  such  parts  of  the  said  parcels  of  ground,  respectively,  as 
should  be  a  compensation  for  the  said  rights  of  the  said  freemen ;  which 
rights  were  to  cease  from  and  after  the  execution  of  the  award ;  and 
the  said  part  or  parts,  so  to  be  awarded,  &c.,  to  the  said  mayor  and 
commonalty,  were  to  be  thereafter  held  by  them,  exclusively  of  any 
manorial  rights  or  interests  whatsoever  of  the  owners  or  proprietors  be- 
fore mentioned,  to  be  exclusively  enjoyed  by  such  of  the  freemen,  resi- 
ding in  Monk  Ward  as  aforesaid,  as  for  the  time  being  would,  but  for 
the  act,  have  been  entitled  to  right  of  common,  stray,  &;c.,  as  above 
mentioned,  and  for  such  and  the  like  cattle,  and  under  such  and  the  like 
regulations  and  restrictions,  as  such  freemen  respectively  did  or  were 
entitled  to  enjoy  the  same.  The  commissioners  were,  by  another  act  of 
parliament,(i)  authorized  and  required  to  lay  out  and  apply  certain  sur- 
plus moneys,  arising  from  the  exoneration  of  the  said  parcels  of  land 
from  the  said  rights  of  common,  &c.,  to  the  purchase  of  a  further  allot- 
ment to  the  mayor  and  commonalty,  to  be  for  ever  exclusively  enjoyed 
by  such  freemen  as  aforesaid,  in  the  same  manner  as  their  previous 
rights  of  stray  or  average  had  been  held  and  enjoyed. 

The  commissioners  by  their  award,  bearing  date  16th  January,  1822, 
did  award,  &c.,  to  the  said  mayor  and  commonalty,  to  be  exclusively 
enjoyed  by  such  freemen  of  the  said  city,  residing,  &c.,  as  for  the  time 
being  would  have  been  entitled  to  right  of  common,  &c.,  but  for  the 
above  act,  and  for  such  and  the  like  cattle,  and  under  such  and  the  like 
regulations,  &c.,  (as  above,)  the  following  allotments. 

(a)  Stat.  67  G.  8,  o.  19,  (priTate,)  *'for  diriding  and  enclosing  Heworth  Moor,  in  the 
manor  or  township  of  Heworth,  in  the  North  Riding  of  the  county  of  York ;  and  for  ex- 
lingaishing  the  rights  of  stray  and  average  over  certun  lands  called  Half  Ytar  landi, 
Bitoate  in  the  suhurbs  or  precincts  of  the  city  of  York." 

(6)  Sut.  68  G.  8,  c.  27,  (priTate,)  "for  amending,"  Ac,  (sUt.  67  G.  8,  o.  19,)  "and 
for  eitendiog  the  provisions  of  the  said  act,  to  the  enclosure  of  certain  lands  in  the  snborbfl 
or  precincts  of  the  city  of  York." 
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A.  R.      P. 

An  allotment  from  the  common,  containing       68  3     0 )    A.     r.     p. 

Another  do. 18  0  18  V 117     8    18 

Another  do. 31  0     Oj 

As  purchasers  from  the  devisees  of  Thomas 

Withers 8  1  20 


126  0  38 
The  city  of  York  is  divided  into  four  wards,  of  which  Monk  Ward  is 
one.  The  freemen  of  each  of  the  other  wards  respectively  have  rights 
of  common,  or  stray  and  average,  over  certain  other  parcels  of  land 
situate  near  the  said  wards  respectively,  in  the  same  manner  as  the  said 
freemen  of  Monk  Ward  had  and  have  over  the  lands  in  question.  By 
the  immemorial  custom  of  the  city,  a  wardmote  court  of  the  lord  mayor 
and  aldermen  is  held  annually,  at  which  four  officers  are  appointed  for 
each  ward,  who  are  called  pasture  masters,  and  who  adopt  and  enforce 
the  necessary  restrictions  and  regulations  under  which  the  freemen  of 
the  said  several  wards  exercise  their  said  respective  rights  of  stray  and 
average.  The  pasture  masters  perform  their  duties  with  the  assistance 
and  under  the  superintendence  of  certain  other  officers,  called  wardens. 
The  lord  mayor  and  aldermen  are  ex  officio  wardens  of  the  ward ;  and 
the  custom  is  for  the  aldermen  to  act  as  wardens  of  each  of  the  wards 
respectively,  the  lord  mayor  being,  for  his  year,  warden  of  all.  In 
matters  of  more  than  ordinary  importance  relating  to  the  said  rights  of 
stray,  the  wardens  refer  to  the  select  body  of  the  corporation,  called 
the  upper  house,  consisting  of  the  lord  mayor,  aldermen,  sheriffs,  and 
those  who  have  been  sheriffs,  who  possess  a  general  control  over  the 
wardens  and  pasture  masters  with  respect  to  the  said  rights  of  stray. 

The  pasture  masters  appointed  for  Monk  Ward  have,  together  with 
the  wardens  of  Monk  Ward,  both  before  and  since  the  enclosure,  ap- 
pointed a  herdsman.  The  pasture  masters  direct  all  the  repairs  of 
gates,  fences,  &c.  The  herdsman's  duties  are  to  look  after  the  cattle 
of  the  freemen,  impound  any  found  trespassing  or  depasturing  con- 
trary to  regulations  adopted  by  the  pasture  masters,  and  to  prevent 
cattle  straying,  &c.  The  herdsman  resides  on  the  said  lands,  in  a  cot- 
tage built  for  him  by  the  pasture  masters,  and  for  which  he  has  been 
assessed  to  the  poor  in  all  assessments  previous  to  that  in  question ;  but 
the  pasture  masters  have  always  paid  these  assessments. 

The  wages  of  the  herdsman,  and  all  other  expenses  of  the  care  and 
management  of  Monk  Ward  stray,  have,  before  and  since  the  enclosure, 
been  defrayed  by  an  annual  sum  by  the  freemen  of  that  ward  for  each 
head  of  cattle  depastured.  The  amount  has  been  fixed  by  and  paid  to 
the  pasture  masters,  and  has  varied,  according  to  the  annual  expenses, 
from  7«.  to  15«.  for  each  head  of  cattle  per  annum.  The  pasture  masters 
have  always  accounted  yearly  to  the  wardens  for  their  receipts  and  dis- 
bursements in  respect  of  Monk  Ward  stray,  and  the  wardens  have  regu- 
larly audited  such  accounts.  The  wardens  themselves  do  not  receive  or 
pay  any  money  on  account  of  Monk  Ward  stray,  or  turn  any  cattle 
thereon,  or  derive  any  benefit  whatever  therefrom ;  nor  do  the  said 
mayor  and  commonalty  receive  any  money  on  account  of  the  said  stray, 
or  turn  any  cattle  thereon,  or  derive  any  profit  or  benefit  therefrom  in 
their  corporate  capacity,  or  in  any  other  manner,  except  as  any  of  them 
may  be  entitled  as  such  freemen  of  Monk  Ward  as  aforesaid. 
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During  several  years  subsequent  to  the  enclosure,  the  ^rardens  and 
pasture  masters  did  from  time  to  time,  for  the  purpose  of  meeting  the 
necessary  expenses  of  maintaining  and  improving  the  said  Monk  Ward 
stray,  lease  portions  of  the  allotted  lands  for  short  terms  of  years,  at 
adequate  rents  reserved  to  the  wardens  and  pasture  masters ;  but  no 
such  leases  have  existed  since  1829.  The  rents,  amounting  in  the  whole 
to  2000Z.,  and  all  other  moneys  received  by  the  pasture  masters  on  ac- 
count of  the  Monk  Ward  stray,  have  been  laid  out  in  the  necessary 
annual  expenses,  except  that,  in  1826,  the  pasture  masters,  having  a 
balance  in  hand  exceeding  lOOOZ.,  not  wanted  for  those  purposes,  the 
sum  of  498/.,  part  of  it,  was  laid  out  in  the  purchase  of  five  acres  of 
old  enclosed  land,  contiguous  to  Monk  Ward  stray,  which  were  conveyed 
by  lease  and  release  to  the  individuals  who  were  then  wardens  and  pas- 
tare  masters  of  Monk  Ward,  and  to  their  heirs,  as  trustees  for  the  free- 
men, and  for  their  exclusive  enjoyment ;  and  the  said  five  acres  were 
accordingly  added  to,  and  now  form  part  of.  Monk  Ward  stray,  and  are 
enjoyed  by  the  said  freemen  in  the  same  manner  as  the  rest.  And 
279/.,  other  part  of  the  said  balance,  were  expended  in  building  a  cot- 
tage for  the  herdsman,  and  erecting  a  pinfold  upon  the  stray. 

Before  the  enclosure,  neither  the  corporation  nor  any  person  was  ever 
rated  to  the  poor  in  respect  of  the  common  of  pasture  and  rights  of 
stray  or  average,  the  subject  of  the  said  acts  and  enclosure ;  nor  were 
such  parts  of  the  said  lands  as  formed  the  common  called  Heworth 
Moor,  from  which  the  said  117  acres  3  roods  and  18  perches  were  alloted 
to  the  corporation,  ever  the  subject  of  rate ;  but  an  allotment  of  8  acres 
1  rood  and  20  perches  to  the  mayor  and  commonalty,  as  purchasers  from 
the  devisees  of  Thomas  Withers,  paid  rates  to  Heworth  township  before 
the  said  purchase  and  allotment.  Since  the  enclosure  and  allotment  no 
rate  has  been  paid  to  the  township,  in  respect  of  Monk  Ward  stray,  by 
the  mayor  and  commonalty,  or  the  wardens,  the  pasture  masters,  or  the 
freemen  of  Monk  Ward ;  but,  during  the  continuance  of  the  leases  above 
mentioned,  the  lessees  for  the  time  being  were  assessed  to  the  poor  in 
Heworth  township ;  the  rates  being  always  paid  by  the  pasture  masters ; 
and  also  the  five  acres  purchased  as  above  mentioned  paid  rates  to 
Heworth  township  before  the  purchase. 

The  freemen  of  York  who  are  occupiers  of  houses  within  Monk  Ward 
have,  since  the  enclosure,  had  the  exclusive  enjoyment  of  the  allotted 
and  purchased  lands  in  question,  subject  to  the  same  restrictions  and 
regulations  as  before,  so  far  as  the  same  were  not  rendered  inapplicable 
by  the  enclosure :  and,  in  the  exercise  of  the  said  rights,  they,  in  1834, 
turned  upon  the  s>id  stray  their  cattle,  to  the  number  of  200  head. 

In  auditing  the  accounts  of  the  pasture  masters  by  the  wardens,  the 
balance,  whether  in  their  favour  or  otherwise,  has  always  been  carried 
forward  to  the  account  of  the  succeeding  year.  The  ordinary  expenses 
of  the  care  and  management  of  the  stray  do  not,  however,  at  present 
exceed  50/.  a  year. 

The  lands  adjoining  Monk  Ward  stray,  and  before  the  enclosure  form- 
ing part  of  Heworth  Moor,  have,  since  their  enclosure,  let  at  rates  vary- 
ing from  3/.  to  5/.  an  acre,  as  the  same  are  remote  from  or  near  to  YorK. 
And  the  131  acres  and  28  perches  of  land  comprised  in  Monk  Ward 
stray  are,  as  pasture  land,  worth,  to  let  by  the  year,  from  27».  to  3/.  an 
acre,  and  would,  in  their  present  condition,  let  for  an  entire  rent  of  at 
least  250/.  by  the  year.     But  the  right  of  common  of  pasture,  and  right 
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of  stray  or  average,  exercised  by  the  said  freemen  over  Monk  Ward 
stray,  by  turning  on  yearly  about  200  head  of  cattle,  is  worth,  for  every 
head  of  cattle,  to  each  freeman  turning  on  the  same,  at  least  2L  by  the 
year. 

The  questions  for  this  Court  were,  first,  whether,  under  the  circum- 
stances above  stated,  there  is  such  a  beneficial  occupation  of  the  Monk 
Ward  stray,  or  any  part  thereof,  in  the  mayor  and  commonalty,  as  to 
render  them  liable  to  the  rate ;  secondly,  if  there  be  such  a  beneficial 
occupation,  in  what  amount  ought  they  to  be  rated  ? 

The  case  was  arsued  in  Michaelmas  term  last.(a) 

Creaswell  and  Alexander  in  support  of  the  order  of  sessions.  The 
appellants  were  occupiers  of  the  property  rated ;  the  lands,  by  the  sta- 
tutes and  allotment,  being  vested  in  the  corporation.  The  corporation 
regulates  the  enjoyment;  for  the  pasture  masters  and  wardens  are  offi- 
cers of  the  corporation,  and  the  upper  house  acts  for  the  corporate  body. 
It  is  true  that  the  freemen  retain  certain  exclusive  rights  over  the  pro- 
perty ;  but  they  are  not  the  occupiers.  They  cannot  even  enjoy  their 
pasturage  without  making  payments  fixed  by  the  officers  of  the  corpo* 
ration.  In  Eex  v.  Churchill,  4  B.  &  C.  750,  (10  E.  C.  L.  R.,)  the  bur- 
gesses of  Nottingham  had  a  right  of  pasturage,  during  a  part  of  the 
year,  to  the  exclusion  of  the  owner  of  the  soil :  yet  it  was  held  that 
they  were  not  rateable  as  occupiers ;  Bayley,  J.,  asking  whether  what 
the  burgesses  had  lay  in  grant  or  livery ;  and  Holroyd,  J.,  saying  that 
the  right  was  vested  in  the  corporation  for  the  benefit  of  its  members. 
The  principle  cannot  be  afiected  by  the  right  existing  for  a  greater  or 
less  portion  of  the  year.  In  that  case,  Bex  v.  WataoUj  5  East,  480, 
Bex  V.  Sudbury,  1  B.  &  C.  389,  (8  E.  C.  L.  R.,)  and  Bex  v.  TewheBhury, 
13  East,  155,  were  brought  before  the  Court.  In  Bex  v.  Watson  a 
corporation  was  seised  in  fee  of  lands  in  which  certain  burgesses  had  a 
stint  of  pasture  annually  let  out  to  them,  no  other  person  having  any 
enjoyment  or  control  of  the  soil ;  and  it  was  held  that  the  burgesses 
were  rateable :  but  there  the  occupation  was  not  subject,  as  here,  to  the 
control  of  the  corporation.  In  Bex  v.  Tewkesbury  parties  to  whom 
trustees  let  land  in  pastures  were  held  not  rateable,  and  the  trustees 
were  rated.  In  Bex  v.  Sudbury  a  corporation,  being  seised  in  fee  of 
pastures  which  were  used  by  the  burgesses,  under  such  regulations  and 
upon  such  payments  as  the  corporation  prescribed,  was  held  rateable  for 
them.  In  both  these  cases  Bex  v.  Watson  was  cited  and  distinguished : 
and  in  Bex  v.  Sudbury,  Bayley,  J.,  said,  of  Bex  v.  Tewkesbury  and  of 
Bex  V.  Watson,  "  If  it  were  necessary  to  over-rule  either  case,  I  should 
adhere  to  the  decision  pronounced  in  the  former  case,  which  seems  to 
me  to  furnish  a  more  reasonable  rule  of  construction  than  Bex  v.  Wat- 
son,** In  Bex  V.  Sudbury  some  freemen  did  not  use  the  pasture,  but 
received  payment  from  those  who  did :  but  the  number  of  freemen  who 
enjoy  can  make  no  difference.  If  it  be  urged  that  here  the  corporation 
received  no  money,  still  money  is  paid  to  their  officers.  The  rate  on 
the  corporation  is  the  only  practicable  rate ;  for  it  is  almost  impos- 
sible to  assess  every  freeman  in  proportion  to  the  quantity  of  cattle  he 
puts  on. 

Bliss  contra.  As  to  the  five  acres  purchased  in  1826,  the  corporation 
are  clearly  not  occupiers :  they  have  not  even  a  legal  title ;  and  are  no 

(a)  November  16th,  1836.  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Cole- 
ridge,  Js. 
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nore  rateable,  from  the  mere  enjoyment  of  pastures  by  certain  of  the 
freemen,  than  they  could  have  been  for  the  enjoyment  by  such  freemen 
of  the  pasturage  on  the  soil  of  the  individuals  before  the  statute  57  O. 
3,  c.  19.  On  the  other  hand,  all  the  objections  to  rating  the  corpora- 
tion for  the  rest  of  the  land  apply  also  to  the  five  acres. 

As  to  the  other  land,  first,  the  corporation  are  not  occupiers.  It  is 
possible  that  the  statutes  and  the  award  may  have  made  the  freemen  of 
Monk  Ward  tenants  in  common  of  a  pasture,  and  so  rateable,  according 
to  Rex  V.  Watson.  The  rule  in  that  case  cannot  be  questioned,  but  only 
its  application.  There  the  burgesses  were  said  to  be  tenants  in  common 
of  a  corporeal  tenement.  Rex  v.  Churchill  was  decided,  as  appears  par- 
ticularly by  the  judgment  of  Littledale,  J.,  on  the  ground  that  the 
burgesses  had  a  mere  right  of  common,  and  not  a  primam  vesturam  for 
which  they  could  maintain  trespass,  and  that  their  right  could  be  pre- 
scribed for  only  in  the  name  of  the  corporation.  But  here  the  statute 
expressly  confers  on  them  the  enjoyment.  The  corporation  could  not 
kt  the  land  to  a  stranger,  nor  apply  it  to  any  purposes  but  those  to 
which  it  is  now  applied :  and  this  distinguishes  the  case  from  Rex  v. 
Tewkesburt/  and  Rex  v.  Sudbury.  The  repairs  and  other  acts  done  in 
this  case  by  the  corporation  are  prima  facie  acts  of  occupation ;  but  they 
are  explained  by  the  necessity  of  the.  joint  occupiers  submitting  to  some 
r^ulation.  This  was  done  before  the  statutes  passed,  at  which  time  it 
cannot  be  pretended  that  the  corporation  were  occupiers. 

Secondly,  the  corporation  are,  at  any  rate,  not  beneficial  occupiers. 
Where  a  trustee  receives  profits,  though  not  to  his  own  use,  the  Court 
will  not  inquire  what  he  does  with  them,  but  hold  him  rateable  as  a  bene- 
ficial occupier ;  Rex  v.  Tewkesbury j  Rex  v.  Sudbury ^  Rex  v.  Agar^  14 
East,  256,  Rex  v.  St.  Giles,  York,  3  B.  &  Ad.  573,  (23  E.  C.  L.  R.) 
Bat,  where  no  profits  are  received  at  all,  the  party  is  not  rated ;  as  in 
the  case  of  a  charity ;  Rex  v.  Waldo,  Gald.  358,  Rex  v.  St.  Luke's 
Hospital,  2  Bur.  1053,  Rex  v.  St.  Bartholomew's  the  Less,  4  Bur.  2435; 
or  of  a  meeting-house,  where  the  pews  produce  no  profit ;  Rex  v.  Wood- 
ward, 5  T.  R.  79.  These  decisions  do  not  rest  on  the  ground  that  the 
institutions  in  question  have  charitable  objects  in  view,  since  the  persons 
enjoying  a  charity  may  be  rateable ;  Rex  v.  Munday,  1  East,  584,  Rex 
T.  Green,  9  B.  &  C.  203,  (17  E.  C.  L.  R. ;)  nor  on  the  ground  that  the 
occupation  is  for  a  public  purpose,  unless  the  profits  be  by  law  exclusively 
applicable  to  such  purpose,  as  under  acts  of  parliament ;  Rex  v.  The 
Commissioners  of  Salters'  Load  Sluice,  4  T.  R.  730,  Rex  v.  Liverpool, 
7  B.  &  G.  61,  (14  E.  C.  L.  R.)  So  the  occupier  of  an  exhausted  coal 
mine  is  not  rateable ;  Rex  v.  Bedworth,  8  East,  387.  And  even  where 
profits  accrue  to  individuals,  if  they  simply  go  to  repay  them  for  man- 
agement, such  individuals  are  not  rateable  in  respect  thereof ;  for  the 
expenses  of  syich  management,  and  all  charges  incident  to  the  occupation, 
must  be  allowed  as  a  deduction  from  the  profits ;  Rex  v.  Joddrell,  1  B. 
k  Ad.  403,  (20  E.  C.  L.  R.,)  Rex  v.  Adames,  4  B.  &  Ad.  61  (24  E.  0. 
L.  R.,)  and  the  cases  there  referred  to.  In  many  of  the  cases  of  ex- 
emption just  cited,  there  was  a  profit  expended  upon  the  servants,  &c., 
necessary  for  the  management  of  the  property.  Now  here  the  corpo- 
ration receive  no  profits,  either  for  themselves  or  others,  falling  within 
the  rule  of  deduction ;  nothing  comes  to  their  hands ;  nor  have  they  the 
power  of  determining  who  is  to  enjoy  the  land.  The  profits  are  not 
even  distributed  among  all  the  freemen ;  but  only  among  those  of  a  par- 
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ticular  ward.  These  circumstances  distinguish  the  case  from  Rex  v. 
Tewkesbury  and  Rex  v.  Sudbury,  And  the  payments  made  are  not  in 
the  nature  of  profits  accruing  to  the  corporation,  but  are  customary 
contributions  by  the  parties  enjoying  the  common,  paid  for  the  manage- 
ment of  the  property,  under  municipal  regulations.  They  are  not  made 
in  respect  of  the  title  pf  the  corporation  to  the  land.  The  same  pay- 
ments are  made  in  other  wards,  where  no  rateable  property  in  the  cor- 
poration is  pretended,  and  were  made  in  this  ward  before  the  corporation  * 
had  any  title,  legal  or  other,  to  the  land.  As  for  the  balance  of  1826, 
above  the  expense  of  management,  that  was  not  a  profit  to  the  corpora 
tion.  It  was  laid  out  in  land  which  has  been  applied  like  the  rest,  and 
not  to  the  purposes  of  the  corporation :  this  proves  that,  even  if,  from 
the  excess  of  payment  above  expenditure,  there  was  a  beneficial  occupa- 
tion by  some  one,  there  was  none  by  the  corporation.  It  seems,  how- 
ever, that  the  creating  and  expending  such  a  balance  was  an  unauthorized 
act  altogether :  at  any  rate  it  cannot  make  the  corporation  beneficial 
occupiers  in  1884.  Even  if  the  payments  do  constitute  a  beneficial 
occupation  by  the  corporation,  the  assessment  must  be  only  on  50Z.,  the 
present  annual  payment.  There  is,  in  some  years,  a  balance  in  favour 
of  the  pasture  masters,  but  the  average  excess  is  the  criterion  of  ratea- 
bility ;  Rex  v.  The  Hull  Dock  Company^  5  M.  &  S.  894.  Here  a  per- 
manent surplus  cannot  arise ;  for,  in  the  event  of  a  surplus,  the  head- 
money  must  be  reduced,  by  the  custom. 

A  consideration  of  the  second  point  in  the  case,  the  question  of 
amount,  will  show  the  impossibility  of  rating  the  corporation  at  all.  If 
they  be  rated,  the  diminution  in  their  profits,  from  the  exclusive  right 
of  the  burgesses,  must  be  allowed  as  a  deduction  from  the  annual 
value ;  as  a  lord  of  a  manor  is  entitled  to  deduct  from  the  annual  value 
of  the  waste  the  diminution  arising  from  the  tenants'  right  of  common. 
Then  no  value  will  remain.  It  is  as  if  the  tenants  of  a  manor  had  the 
exclusive  right  of  common,  to  the  exclusion  of  the  lord  as  well  as  others ; 
Kempe  v.  Spence,  2  W.  Bl.  1244,  and  Lord  Bute  v.  Grindodl,  1  T.  R. 
838,  illustrate  this.  By  the  rule  in  Rex  v.  Lower  Mitton^  9  B.  &  G.  810, 
(17  E.  G.  L.  R.,)  and  cases  of  the  same  class,  the  proper  amount  is  what 
a  tenant  would  give  after  making  necessary  deductions.  Here  no  one 
would  give  any  rent  at  all  to  the  corporation  for  the  land,  subject  to 
this  right  of  the  freemen  of  Monk  Ward.  The  payments,  if  demisable 
at  all  with  the  land,  (which  they  are  not,  for  they  are  a  mere  custom, 
which  is  not  demisable,)  would  be  of  no  value  to  a  tenant,  since  they 
only  meet  the  expenses.  [Williams,  J.  Here  is  a  property  of  some 
value.  Must  you  not  show  who  is  rateable  for  it  ?]  Property  is  not 
rateable  per  se :  the  occupiers  are  rateable  in  respect  of  their  beneficial 
occupation.  Cur,  adv,  vult. 

Lord  Denman,  G.  J.,  now  delivered  the  judgment  of  the  Gourt.  After 
stating  the  facts  as  to  the  allotment,  the  value,  and  the  enjoyment  of 
the  property,  his  lordship  said, — 

It  must  be  observed,  therefore,  in  passing,  that  there  exists,  in  this 
case,  property  clearly  rateable  in  its  nature ;  although  it  may  still  turn 
out,  upon  the  further  e^camination  of  the  case,  either  that  no  person  is 
rateable,  or,  as  has  been  contended,  that  at  all  events,  the  mayor  and 
commonalty  are  not  rateable. 

It  further  appears  from  the  statement  that,  for  the  regulation  of  the 
rights  of  the  freemen  of  Monk  Ward,  oflBcers  are  appointed  at  the  ward- 
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mote  of  the  mayor  and  aldermen,  called  pasture  masters,  who  are  them- 
selves subject  to  other  officers,  called  wardens,  of  whom  the  lord  mayor 
is  always  one,  the  rest  being  aldermen.  Then  follows  the  statement, 
upon  which  the  whole  question  turns,  that  the  said  mayor  and  common- 
alty receive  no  money  on  account  of  the  said  stray,  nor  turn  any  cattle 
thereon,  nor  derive  any  benefit  in  their  corporate  capacity,  iior  in  any 
'  other  manner,  except  as  any  of  them  may  be  entitled  as  such  freemen 
of  Monk  Ward -as  aforesaid. 

Founded  upon  this  statement,  the  argument  addressed  to  us  has  been 
that,  whatever  may  be  the  case  with  the  individuals  deriving  benefit 
from  turning  cattle  on  the  lands  in  question,  the  corporation  is  not  rate- 
able. And,  in  support  of  it,  various  cases  have  been  cited,  which, 
whether  distinguishable  from  the  present  or  not,  (we  think  they  are,) 
furnish  instances  of  exemption  from  rateability.  The  cases  referred  to 
were  Rex  v.  St.  Lukes  Hospital,  2  Bur.  1053,  S.  C.  1  Bott,  126,  pi.  157, 
(6th  ed.,)  Rex  v.  Field,  5  T.  R.  587,  Rex  v.  St.  Bartholomew's  the  LesSj 
4  Bur.  2435,  S.  C.  1  Bott,  131,  pi.  161,  (6th  ed.,)  Rex  v.  Waldo,  Cald. 
358,  S.  C.  1  Bott,  152,  pi.  182,  Lord  Amherst  v.  Lord  Sommers,  2  T.  R. 
372,  Rex  v.  The  Commissioners  of  Salters*  Load  Sluice,  4  T.  R.  730 : 
to  which  latter  might  have  been  added  Rex  v.  Sculcoates,  12  East,  40, 
Rex  r.  Liverpool,  7  B.  &  C.  61,  (14  E.  C.  L.  R.,)  and  Rex  v.  The 
Trustees  of  the  River  Weaver  Navigation,  in  a  note  to  the  same  case,  (a) 

Of  these  cases,  the  last  mentioned  seems  to  have  the  strongest  bearing 
upon  the  present ;  the  others  very  slightly,  if  at  all,  resembling  it.  The 
hospitals  and  the  charitable  institutions,  which  were  the  subjects  of  con- 
sideration in  the  cases  first  alluded  to,  are  wholly  distinguishable  from 
one  where,  beyond  dispute,  rateable  property  is  beneficially  occupied. 
In  Rex  V.  St.  Luke's  Hospital  and  Rex  v.  Field  an  attempt  was  made 
to  rate  persons  occupying  apartments  for  the  purposes  of  the  establish*- 
ment  in  each  instance ;  but  the  attempt  failed,  with  some  warmth  of 
expression  on  the  part  of  Lord  Kenyon  in  the  latter  case,  because,  the 
residence  of  those  persons  being  necessary,  and  there  being  no  accom- 
modation beyond  that  necessity,  it  must  be  considered  on  the  same  foot* 
ing  as  that  of  the  unhappy  inmates  in  the  one  case,  and  the  charity- 
children  in  the  other.  The  cases  of  Rex  v.  St.  Bartholomew's  the  Less 
and  Rex  v.  Waldo  fall  under  the  same  consideration.  In  the  case  of 
Lord  Amherst  v.  Lord  Sommers  the  only  point  decided  was,  that  the 
occapation  of  property  for  the  public  service  cannot  become  the  subject 
of  a  rate ;  and  such  was  the  ease  there,  because  the  property  in  question 
(stables)  was  applied  to  the  use  of  a  regiment  of  horse-guards  exclusively, 
the  plaintiff  not  having  had  a  single  horse  kept  in  it.  It  is  to  be  ob- 
served, however,  that  when,  in  any  case,  the  accommodations  are  more 
than  requisite  for  the  due  performance  of  public  duty,  such  extra  occu- 
pation is  rateable ;  Rex  v.  Terrott,  3  East,  506.  The  case  of  Rex  v. 
The  Commissioners  of  Salters'  Load  Sluice,  which  is  the  foundation 
upon  which  the  others,  above  referred  to,  rest,  if  this  subject  had  now 
for  the  first  time  been  considered,  might  have  created  some  doubt  in  the 
present  case.  For  it  is  certainly  true  that  Lord  Kenton,  in  his  judg- 
ment, and,  indeed,  very  much  as  the  reason  for  it,  relies  upon  the  fact, 
that  the  parties  rated  were  bare  trustees,  without  any  interest ;  and  he 
refers  to  the  case  of  Rex  v.  St.  Lukes  Hospital  as  similar  in  principle. 
The  cases^  of  Rex  v.  Liverpool  and  Rex  v.  The  Trustees  of  the  River 

(a)  7  B.  &  C.  70,  note  (e). 
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Weaver  Navigation,  7  B.  &  C.  70,  note  (c\  (14  E.  C.  L.  R.,)  may  be 
considered  as  depending  upon  that  case.  In  Rex  y.  Sculeoates  there 
was  the  further  difficulty  that  no  profit  appeared  to  arise  in  the  place 
where  the  rate  was  imposed.  In  these  cases,  however,  the  tolls  or  dues 
received  were,  by  the  acts  of  parliament  in  each  case,  directly  applied 
to  certain  specific  purposes,  and  diverted  from  the  control  and  manage- 
ment of  the  trustees.  Neither  the  trustees  nor  anybody  else  derived  * 
any  benefit  from  the  money  received.  They,  therefore,  (the  trustees,) 
in  each  of  those  cases  neither  derived  any  benefit,  nor  could  be  consi- 
dered as  trustees  for  others  who  did ;  a  circumstance  which  distinguishes 
those  cases  from  this  now  under  consideration. 

But  if  the  authorities,  to  which  we  have  lastly  been  referring,  had 
borne  more  directly  upon  the  present  case,  and  had  admitted  of  still 
less  distinction,  it  would  have  been  impossible  to  have  acted  upon  them, 
without  overturning  others  equally  well  considered,  as  we  think,  and 
decided  upon  this  very  subject.  And  we  are  clearly  of  opinion,  when 
we  bear  in  mind  the  importance  of  abiding  by  that  decision,  when  once 
made  and  recognised,  so  that  Sr  corresponding  practice  may,  probably, 
have  grown  up  through  the  country,  and,  moreover,  consider  the  ease 
and  convenience  of  this  mocle  of  rating,  when  compared  with  the  assess- 
ment of  the  individuals  benefited,  that  we  ought  not,  except  under  the 
pressure  of  the  strongest  arguments  and  the  clearest  reasons,  to  depart 
from  what  has  been  decided  and  done  already.  We  shall,  doubtless,  be 
understood  as  now  alluding  to  the  cases  of  Bex  v.  Tewkesburyj  13  East, 
155,  and  Rex  v.  Sudbury,  1  B.  &  C.  389,  (8  E.  C.  L.  R.,)  cited  in  the 
argument ;  and  from  which,  we  think,  the  present  case  cannot  substan- 
tially be  distinguished.  In  the  former  case,  the  rate  was  imposed  upon 
the  trustees  of  the  Severn  Ham,  a  meadow  in  the  borough  of  Tewkes- 
bury, over  which,  before  the  passing  of  an  act  of  48  G.  3,  the  burgesses, 
and  certain  occupiers  within  the  borough,  had  a  right  of  common  for  a 
portion  of  the  year.  By  the  said  act  this  right  was  suspended,  and  the 
aftermath,  over  which  the  said  right  had  been  exercised,  was  vested  in 
trustees,  who  were  empowered  to  let  the  aftermath ;  and  they  had  taken 
in  cattle  to  agist,  at  so  much  a  head.  The  profits  were  to  be  divided 
amongst  those  persons  who  would  have  been  entitled  to  right  of  common 
before  the  passing  of  the  act.  The  trustees,  therefore,  m  that  case, 
received  no  benefit ;  but  this  Court  held  that  they  were  properly  rated. 
In  the  latter  case  the  rate  was  upon  the  mayor,  aldermen,  and  burgesses 
of  Sudbury,  in  respect  of  a  piece  of  pasture  land  called  Portman's 
Groft.  There  also,  as  in  the  present  instance,  the  land  was  vested  in 
the  corporation ;  and  the  enjoyment  of  it  resembled,  in  many  particu- 
lars, what  takes  place  with  respect  to  the  land  in  question.  Persons 
entitled  to  turn  on  cattle  paid  a  stipulated  price,  according  to  regula- 
tions from  time  to  time  made,  for  each  head  of  cattle :  this  payment 
was  made  to  the  treasurer  of  the  corporation;  and  the  profits,  after 
deductions,  were  distributed  among  poorer  burgesses,  who  had,  but  did 
not,  on  account  of  poverty,  exercise,  a  right  of  depasturing  cattle.  In 
that  case,  therefore,  the  trustees  received  money,  not  for  their  own  use 
or  benefit,  but  expressly  for  the  benefit  of  others.  This  Court,  however, 
fully  approving  of  and  acting  upon  the  authority  of  the  case  of  Rex  v. 
Tewkesbury,  confirmed  the  order  of  sessions  confirming  the  rate  made 
upon  the  corporation.  The  case  of  Rex  v.  Watson,  5  East,  480,  was 
then,  as  it  has  now  been,  strongly  pressed  in  argument ;  but  it  was  then 
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distingnished,  and  we  think,  properly:  because  in  that  case  {Rex  y. 
Watson)  the  decision  proceeded  upon  the  ground  that  the  temporary 
ownership  seemed  to  have  been  given  up  to  the  three  persons  mentioned 
in  that  case,  and  that,  therefore,  they  were  properly  rateable  as  the 
exclusive  occupiers  of  a  certain  portion  of  the  land. 

The  occupation  of  the  appellants,  though  not  the  same  precisely,  is 
*  similar  to  that  in  the  two  cases  cited.  The  pasture  masters  are  appointed 
ftt  a  court  of  the  mayor  and  aldermen.  The  wardens  are  the  mayor 
and  three  aldermen.  The  pasture  masters  regulate  the  enjoyment  of 
the  stray,  and  direct  the  repairs  of  bridges,  gates,  and  the  like.  They 
hire  a  herdsman,  and  have  paid  the  poor-rate  for  the  house  in  which  he 
lived.  It  also  appears  that,  during  the  time  that  the  stray  or  part  of  it 
was  let  to  tenants,  such  tenants  were  assessed  to  the  poor-rate,  and  the 
same  was  paid  by  the  pasture  masters. 

Upon  the  whole,  we  are  of  opinion  that  the  mayor  and  commonalty 
of  the  city  of  York  are  properly  rated  for  the  relief  of  the  poor  of  the 
township  of  Heworth,  within  which  the  lands  lie,  except  (as  before  men- 
tioned) the  five  acres  mentioned  in  the  case,  which  are  not,  like  the  rest, 
rested  in  the  corporation,  and  from  an  assessment  upon  which  they  ought 
to  be  relieved  by  an  amendment  of  the  rate  in  that  respect. 

The  question  of  amount  is  entirely  for  the  sessions. 

Order  of  sessions  confirmed. 


END  OF  HILART  TERM. 


HILARY  VACATION. 
IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  King's  Bench.) 
•     HITCHCOCK  against  COKER.— p.  438. 

DedumtioD,  in  aMampat,  that,  before  and  at  the  time  of  the  promiee,  plaintiff  wu  a  draggiiC, 
and  had  taken  the  defendant  into  bis  senrice  as  aasistant,  at  an  annual  salary,  on  condition 
(among  other  things)  that  the  defendant  should  enter  into  and  perform  the  agreement  afier- 
mentaoned ;  that  defendant,  in  consideration  of  the  premises,  and  in  performance  cf  the  condition, 
bj  an  agreement,  redting  as  above,  agreed  with  plaintifl'  that,  if  defendant  should  at  any 
time  tfaflreafter  exercise  the  trade  or  business  of  a  cbymist  and  druggist  in  the  town  of  T.,  oi 
within  three  miles  thereof,  defendant  should  pay  plaintiff  500/.  as  liquidated  damages.  Alle- 
gation of  mutual  promises  to  perform  the  agreement ;  and  that  defendant  exercised  the  trade 
within  T.    Breach,  non-payment  of  500L    Verdict  for  plaintifi)  or  non-assumpsit 

Held,  by  the  Court  of  Exchequer  Chamber,  (on  error  from  the  Court  of  K.  B.,  in  which  jndg 
vent  had  been  arrested,) 

1.  Tliaft  there  was  a  legal  consideration  for  the  contract 

2.  That  the  Court  could  not  enter  into  the  question,  whether  the  consideration  was  equal  in 
Tahie  to  the  restraint  agreed  to  by  the  defendant 

9.  That  the  restraint  was  not  shown  to  be  unreasonable  or  oppressiye  by  the  drenmstance  that 
ili  duration  was  not  limited  to  the  life  of  the  plainti£(  or  to  the  time  daring  which  he  should 
cany  on  the  business. 

indgment  lor  the  plaintiff 

Assumpsit.    The  declaration  stated  that,  before  and  at  the  time  of 
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making  the  agreement  and  the  promise  of  defendant  thereinafter  men- 
tioned, the  plaintiff  was  a  druggist,  and  had  taken  defendant  into  his 
service  as  an  assistant  in  his  said  trade,  at  a  certain  annual  salary, 
upon  condition  (amongst  other  things)  that  the  defendant  should  enter 
into  and  observe  and  perform  the  agreement  thereinafter  contained : 
that,  in  consideration  of  the  premises,  and  in  performance  of  the  said 
condition,  to  wit  on  the  12th  of  April,  1832,  by  a  certain  agreement 
then  made  by  and  between  the  defendant  of  the  one  part  and  plaintiff 
of  the  other,  (after  reciting  that  plaintiff  had  taken  defendant  into  his 
service  as  an  assistant  at  a  certain  annual  saIary,upon  condition,  amongst 
other  things,  that  defendant  should  enter  into  and  observe  and  per- 
form the  agreement  thereinafter  contained,)  the  defendant  did,  in  and  by 
the  said  agreement,  promise  and  agree  to  and  with  the  plaintiff  that, 
if  defendant  should  at  any  time  thereafter,  directly  or  indirectly,  either 
m  his  own  name  or  in  the  name  of  any  other  person,  use,  exercise,  carry 
on,  or  follow  the  trades  or  businessesofachymistand  druggist,  or  either 
of  them,  within  the  town  of  Taunton,  in  the  county  of  Somerset,  or 
within  three  miles  thereof,  then  defendant,  his  executors,  &c.,  should  or 
would,  on  demand,  pay  plaintiff,  his  executors,  &c.,  500/.,  as  and  for 
liquidated  damages;  and  the  said  agreement  being  so  made  as  afore- 
said, afterwards,  to  wit  on,  &c.,  (mutual  promises  to  perform  the  agree- 
ment:) and,  although,  &c.  (allegation  of  performance  by  plaintiff,)  yet 
defendant  hath  not  performed  the  said  agreement  on  his  part,  but,  on 
the  contrary,  afterwards,  and  after  the  making  the  said  agreement,  to 
wit,  21st  of  April,  1832,  defendant  in  his  own  name  used  and  exercised, 
'  carried  on  and  followed,  the  trades  and  businesses  of  a  chymist  and 
druggist  within  the  said  town  of  T.,  in  the  said  county  of  S.,  contrary 
to  the  said  agreement :  and  although  plaintiff  afterwards,  to  wit,  20th 
January,  1835,  demanded  of  defendant  the  said  500/.,  yet  defendant, 
not  regarding,  &c.,  hath  not  as  yet  paid,  &c.     Plea,  non  assumpsit 

On  the  trial,  before  Gurnet,  B.,  at  the  Somersetshire  Spring  assizes, 
1835,  the  jury,  by  agreement  of  the  parties,  found  a  verdict  for  the 
plaintiff,  assessing  the  actual  damages  at  500/.,  whether  the  500/.  in 
the  agreement  mentioned  was  to  be  considered  as  liquidated  damages 
or  a  penal  sum.  In  Easter  term,  1835,  Erie  obtained  a  rule,  in  the 
Court  of  King's  Bench,  to  show  cause  why  judgment  should  not  be 
arrested. 

BompaSy  Serjt.,  and  Crowder  showed  cause  in  Easter  term  last  (a) 
The  agreement  recites  that  the  plaintiff  had  taken  the  defendant  in 
consideration  of  his  performing  the  agreement ;  and  then  there  are 
mutual  promises  to  perform,  which  are  the  consideration  for  each  other. 
The  promise  alleged  in  the  declaration  to  be  broken  is,  therefore,  on 
the  whole,  upon  an  executory  consideration.  It  is  not  as  if  the  de- 
fendant had  promised  in  consideration  of  the  plaintiff  having  taken 
him.  The  general  question  is,  whether  the  restraint  of  trade  here  be 
larger  than  the  law  will  sanction.  Some  cases  are  collected  in  Com. 
Dig.  Trade,  (D  3,)  and  in  note  (1)  to  Hunlockev.  Blacklowe^  2  Wms. 
Saund.  156.  The  leading  case  is  Mitchely.  Reynolcky  1  P.  Wms 
181.  See  notes  on  S.  C.  in  1  Smith's  Leading  Cases,  p.  181.  There  a 
bond  not  to  carry  on  the  trade  of  a  baker  within  a  parish  was  held 
ffood ,   and  Parker,  C.  J.,  said  that,  whether  by  promises  or  bond,  a 

Kmeral  restraint  was  bad,  but  a  restraint  as  to  a  particular  place  good,  if 
ere  appeared  a  sufficient  consideration.    Many  parishes  are  larger 

(a)  Apnl  30,  1836,  before  Lonl  Denman,  C.  J.,  LitUedale,  Patteeon,  and  Coleridge,  is. 
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ihan  the  space  to  which  the  present  contract  extends.  In  Wickens  v. 
EvanSy  3  Y.  &  J.  318,  parties  mutually  agreed  to  abstain  from  inter- 
fering with  each  other  in  large  districts  of  England,  and  it  was  held 
good.  In  Hornerv.  Graves^!  Bing.  735,(20E. C.  L.  R.  310,)  an  agreement 
not  to  practise  as  a  dentist  within  100  miles  of  York,  without  the 
plaintiff's  consent,  while  the  plaintiff  should  he  practising  as  a  dentist, 
was  held  bad,  on  the  ground  that  the  restraint  w^s  larger  than  was 
needed  for  the  plaintiff's  protection.  [Coleridge,  J.  Here  the  agree- 
ment restrains  the  defendant,  though  the  plaintiff  should  leave  the  place, 
or  quit  practice,  or  die.]  The  agreement  would  probably  be  construed 
as  a  personal  contract,  expiring  with  the  lives  of  the  parties.  Besides, 
the  plaintiff  might  choose  to  bargain  for  a  restraint  enabling  him  to  sell 
his  practice,  or  to  bequeath  it.  Many  of  the  agreements  which  have 
been  held  good  were  in  this  form.  In  Davis  v.  Masouy  5  T.  R.  118, 
a  bond  conditioned  that  the  defendant,  who  had  been  taken  as  assist- 
ant to  the  plaintiff,  a  surgeon  and  apothecary,  should  not  practise  within 
ten  miles  of  Thetford,  was  held  good.  There  the  consideration  was  like 
that  in  the  present  case,  even  if  it  be  held  executed.  In  that  case  there 
was  no  limitation  of  the  contract  to  the  duration  of  the  plaintiff's  practice 
or  life:  and  there  was  none  such  in  Chesman  v.  Nainby,  2  Str.  739,  S. 
C.  2  Ld.  Raym.  1456,  S.  C.  in  error,  in  Dom.  Proc,  1  Bro.  P.  C.  234, 
(2d  ed.,)  or  in  Haytoard  v.  Young,  2  Chitt.  407,  (18  E.  C.  L.  R.  380,) 
where  the  restraint  extended  over  twenty  miles.  In  Young  v.  Tim- 
minsy  1  C.  &  J.  331,  S.  C.  1.  Tyrwh.  226,  the  restraint  was  held  to  be 
bad,  as  being  without  adequate  consideration,  the  one  party  being  re- 
strained from  working  without  the  consent  of  the  other,  who  was  not 
bound  to  find  work,  and  was  expressly  allowed  to  employ  others,  and  . 
rescind  the  agreement  at  three  months'  notice.  When  it  is  said  that 
there  must  be  adequate  consideration,  it  is  not  meant  that  the  Court 
will  inquire  whether  the  party  submitting  to  the  restraint  made  a  ju- 
dicious contract.  There  must  be  a  legal  consideration  to  support  the 
promise;  and  the  cases  decide  that  the  taking  into  service  is  such.  In 
Mitchtl  V.  Reynolds^  1  P.  W.  190 — 192,  one  test  put  is  the  ad- 
vantage to  the  party  who  imposes  the  restraint.  In  Homer  v.  Aahford^ 
3  Bing.  322,  (11  E.  C.  L.  R.  121,)  it  was  held  sufficient,  on  general 
demurrer,  that  the  declaration  stated  the  covenant  to  be  "  for  the  con- 
siderations therein  mentioned."  This  shows  that  the  magnitude  of  the 
consideration  moving  the  party  promising  is  not  to  be  weighed  by  the 
Court,  if  there  be  some  legal  consideration. 

Erie  and  Kinglakt,  contra.  No  consideration  appears  for  the  agree- 
ment itself,  except  that  the  plaintiff  had  taken  the  defendant  into  his 
service;  that  is  an  executed  consideration,  and  without  a  request. 
Mutual  promises  form  a  good  consideration,  where  the  agreement 
itself  is  good  ;  but,  according  to  the  cases,  an  agreement  in  restraint 
of  trade  must  itself  be  upon  good  consideration.  It  makes  no  differ- 
ence that  the  agreement  states  the  plaintiff  to  have  taken  the  defendant  on 
condition  that  the  latter  would  perform  an  agreement  not  then  existing. 
But,  independently  of  this  objection,  there  is  no  consideration  unless  the 
plaintiff  part  with,  or  the  defendant  receive,  some  advantage.  Here  the 
plaintiff  is  bound  to  nothing,  and  the  defendant  gets  nothing.  At  all  events 
the  consideration  is  not  adequate  to  the  restraint.  In  Mitchel  v.  Rey- 
noldsj  1  P.  W.  186,  Pabker,C.  J.,  says,  "Where  a  contract  for  restraint 
of  trade  appears  to  be  made  upon  a  good  and  adequate  consideration, 
to  as  to  make  it  a  proper  and  useful  contract^  it  is  good."     In  Gale 
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7.  Reedf  8  East,  86,  Lord  Ellenborouoh  says,  "The  restraint  on  one 
side  meant  to  be  enforced  should  in  reason  be  coextensive  only  with 
the  benefits  meant  to  be  enjoyed  on  the  other ;"  and  he  adds  that  the 
Courts  will  so  construe  the  agreements  as  to  make,  if  possible,  the 
benefit  coextensive.  Therefore  a  mere  technical  consideration  is  not 
enough.  In  an  •Anonymous  Case  in  Moore,  115,  pi.  259,  it  was  held 
that  no  action  lay  oti  a  bond,  by  an  apprentice  of  a  mercer  of  Notting- 
ham to  his  master,  not  to  exercise  the  trade  in  Nottingham  for  four 
years.  In  another  Jino7ii/mouSj  Moore,  242,  pi.  379,  S.  C.  2  Leon.  210, 
case  in  the  same  book,  a  bond  conditioned  not  to  exercise  the  trade  of  a 
blacksmith  in  South  Mims  was  held  bad.  No  consideration  appeared 
in  these  cases;  and  the  Courts  presumed  none,  though  the  contracts 
were  under  seal.  In  Chesman  v.  Nainby,  2  Str.  739,  S.  C.  2  Ld.  Raym. 
1456,  S.  C.  in  error,  in  Dom.  Proc.  1  Bro.  P.  C.  234,  {2d  ed.,)  the  Court 
thought  there  was  ground  for  inferring  a  covenant  to  instruct  for  three 
years.  In  Horner  v.  Gravesy  7  Bing.  735,  (20  E.  C.  L.  R.  310,)  the 
Court  adverted  to  the  question  of  the  slenderness  of  consideration  as  a 
proper  test,  though  the  decision  was  principally  on  another  point. 
Further,  an  agreement  of  this  sort,  to  be  good,  must  not  be  oppressive ; 
which  it  is,  if  it  impose  a  restraint  greater  than  is  necessary  for.  the 
plaintiff's  protection,  per  Curiam,  in  Homer  v.  Graves^  7  Bing. 
753,  (20  E.  C.  L.  R.  310.)  Here  the  time  during  which  the  defendant 
is  restrained  is  longer  than  the  plaintiff  can  require,  inasmuch  as  it  is 
not  put  an  end  to  by  the  plaintiff's  death  or  retirement  from  business. 
Suppositions  have  been  made  for  the  plaintiff,  upon  which  it  might 
possibly  be  for  his  benefit  that  the  restraint  should  not  be  put  an  end 
,  to  by  his  own  death  or  ceasing  to  carry  on  the  business:  but  the  re- 
straint is  general,  and  will,  if  the  agreement  be  upheld,  operate  whether 
those  suppositions  be  verified  or  not.  The  objections  hitherto  have 
been  made  principally  to  the  extent  of  space  to  which  the  contract 
extended:  but  its  duration  is  manifestly  as  much  a  test  of  its  reason- 
ableness. In  Davis  v.  Mason,  5  T.  R.  118,  and  Homer  v.  Ashford^  3 
Bing.  323,  (11  E.  C.  L.  R.  121,)  the  duration  was  limited  to  fourteen 
years:  in  Mitchel  v.  Reynolds,  1  P.  W.  181,  to  five.  It  does  not  appear 
whether  there  was  a  limit  in  Hay  ward  v.  Young,  2  Chit.  507,  (18  E. 
C.  L.  R.  380.)  If  the  agreement  here  be  construed  as  limited  to  the 
time  during  which  the  defendant  should  remain  in  the  plaintiff's  ser- 
vice, the  declaration  is  bad,  for  want  of  an  allegation  that  the  defendant 
was  still  in  the  servicef.  So  if  it  be  construed  as  limited  to  the  life  of 
the  plaintiff,  or  his  carrying  on  trade  by  himself  or  his  executors  or 
assigns,  the  corresponding  allegations  are  wanting. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  Trinity  term  last.  (May  25th,)  delivered  the 
judgment  of  the  Court  of  King's  Bench.  After  stating  the  nature  of  the 
motion,  his  lordship  said. 

Some  minor  objections  were  taken  to  the  declaration,  which  it  is  un- 
necessary to  notice,  as  wc  are  of  opinion  that  the  agreement  itself  is  il- 
legal. 

The  law  upon  this  subject  has  been  settled  by  a  series  of  decisions,from 
3///cAc/vJi»f'ywr>W*,l  P.  W.118,toiyornerv.Grawe*,7  Bing.  735,(20  E.C. 
L.  R.  310,)  viz.,  that  an  agreement  for  a  partial  and  reasonable  restraint 
of  trade  upon  un  adequate  consideration  is  binding,  but  that  an  agree- 
ment for  general  restraint  is  illegal.     What  shall  be  considered  as  a  rea- 
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sonable  restraint  was  much  discussed  in  the  case  of  Horner  v.  Graves; 
where  the  Chief  Justice  of  the  Common  Pleas  observed,  (a)  "  We  do 
not  see  how  a  better  test  can  be  applied  to  the  question,  whether  rea- 
sonable or  not,  than  by  considering  whether  the  restraint  is  such  only 
as  to  afford  a  fair  protection  to  the  interests  of  the  party  in  favour  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with  the  interests  of  the 
public.  Whatever  restraint  is  larger  than  the  netifessary  protection  of 
the  party,  can  be  of  no  benefit  to  either;  it  can  only  be  oppressive :  and 
if  oppressive,  it  is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is 
injurious  to  the  interests  of  the  public  is  void,  on  the  grounds  of  public 
policy."  It  may  indeed  be  said  that  all  such  agreements  interfere  in 
some  degree  with  the^ public  interest;  and  great  difficulty  may  attend 
the  application  of  that  test,  from  the  variety  of  opinions  that  may  exist 
on  the  question  of  interference  with  the  public  interest  which  the  law 
ought  to  permit.  But,  on  the  other  hand,  it  appears  quite  safe  to  hold 
that  the  law  will  not  enforce  any  agreement  for  curtailing  the  rights 
both  of  the  pubHc  and  the  contracting  party,  without  it  be  necessary  for 
the  protection  of  him  in  whose  favour  it  is  made. 

In  that  case,  the  question  arose  upon  the  distance  to  which  the  re- 
straint extended;  here  it  arises  upon  the  time.  The  agreement  as  to 
time  is  indefinite ;  it  is  not  limited  to  such  time  as  the  plaintiff  should 
carry  on  business  in  Taunton,  nor  to  any  given  number  of  years,  nor 
even  to  the  life  of  the  plaintiff;  but  it  attaches  to  the  defendant  so  long 
as  he  lives,  although  the  plaintiff  may  have  left  Taunton,  or  parted  with 
his  business,  or  be  dead. ,  None  of  the  cases  in  the  books  turn  upon  this 
question :  it  is  indeed  alluded  to  in  Chesman  v.  Nainby,  2  Str.  739.  S. 
C.  2  Ld.  Raym.  1456.  S.  C.  in  Error,  in  Dom.  Proc.  1  Br.  P.  C.  234,- 
(2d  ed.,)  and  the  counsel  for  the  plaintiff  below,  arguendo,  seems  to 
admit  that  the  bond  on  which  that  action  was  brought  could  not  be  put 
in  force  for  a  breach  after  the  death  of  the  obligee :  but  the  breach  was 
assigned  on  another  part  of  the  condition,  and  held  good.  In  the  pre- 
sent case,  the  agreement,  not  being  under  seal,  and  not  being  divisible, 
if  bad  in  part  is  bad  altogether.  In  the  absence  of  any  authority  establish- 
ing the  validity  of  an  agreement  thus  indefinite  in  point  of  time,  and  try- 
ing the  reasonableness  of  it  by  the  test  above  alluded  to,  we  think  that 
the  restraint  is  larger  than  the  necessary  protection  of  the  party  in  favour 
of  whom  it  is  given  requires,  and  that  it  is  therefore  oppressive  and  un- 
reasonable. The  consideration  for  this  agreement  appears  to  have  been 
trifling:  but,  even  if  it  had  been  much  more  valuable,  the  same  result 
would  have  followed.     The  judgment  must  be  arrested. 

Rule  absolute. 

Error  having  been  brought  in  the  Court  of  Exchequer  Chamber,  the 
case  was  argued  on  Saturday,  November  26th,  1836,  before  Tikdal,  C. 
J.,  Lord  Abino£r,  C.  B.,  Gaslee  and  Vaughan,  Js.,  Bolland  and 

A.LDERS0N,  Bs. 

Sir  fF.  fV.  Follett,  for  the  plaintiff  in  error,  (the  plaintiff  below.)  The 
plaintiff  was  not  bound  to  take  the  defendant  into  his  service;  his  doing 
80,  therefore,  constitutes  a  good  consideration  ;  the  defendant  has  learned 
the  secrets  of  the  business,  and  has  become  acquainted  with  the  custo- 
mers. The  object  as  to  the  restraint  being  larger  than  is  beneficial  to 
the  plaintiff  was  for  the  parties  themselves  to  consider;  but,  in  fact,  it  is 
not  larger.  First,  as  to  the  magnitude  of  the  consideration,  there  is  here 
a  full  consideration  in  fact ;  but  it  is  necessary  only  that  there  should  be 

(fl)  P.  743. 
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a  consideration  capable  of  legally  supporting  an  agreement;  the  magni- 
Cttde  of  its  value,  provided  there  be  a  legal  value,  the  Court  cannot  cou- 
sider.  This  is  all  that  the  dicta  to  be  found  (for  instance)  in  Mitchcl  v. 
Reynoldsy  1  P.  W.  181 ;  Horner  v.  Graves,  7  Bing.  735,  (20  E.  C. 
L.  R.  310 ;)  Davis  v.  Mason,  5  T.  R.  1 18 ;  Gale  v.  Reed,  8  East,  80 ; 
and  Foung  v.  Timmins,  1  C.  &  J.  331,  S.  C.  1  Tyrwh.  226,  can 
mean.  [Alderson,  B.  If  the  consideration  were  so  small  as  to  be 
colourable,  the  agreement  would  be  bad.]  That  is  the  full  extent  to 
which  the  dicta  can  be  held  properly  to  go.  The  language  which  has 
been  supposed  to  touch  upon  the  amount  of  consideration,  had 
reference  to  the  cases  of  bonds,  where  no  consideration  at  all  ap- 
peared, as  the  case  of  the  dyer  who  gave  a  bond  without  considera- 
tion; Yearb.  Pasch.  2  H.  5,  fol.  5,  B.  pi.  26.  Agreed  to  Per  Ct^iani,  in 
the  ^Anonymous  case,  Moore,  242,  pi.  379.  S.  C,  2  Leon.  210 ;  and  see 
in  Mitchel  v.  Reynolds,  1  P.  W.  193.  In  Horner  v.  Graves,  the  amount 
of  consideration  was  not  the  ground  of  decision.  Secondly,  the  extent 
of  the  restraint  is  reasonable.  In  Horner  v.  Graves,  the  restriction  was 
thought  to  extend  to  a  distance  which  could  not  be  of  any  benefit  to  the 
plaintiff.  [Lord  Abinqer,  C.  B.  I  should  have  thought  that  both 
questions  were  for  the  jury.]  It  is  difficult  to  see  how  the  questions 
can  be  raised  on  the  record.  In  Bunn  v.  Gxiy,  4  East,  190,  the  restric- 
tion of  an  attorney's  practice  extended  to  London  and  150  miles  round, 
and  yet  was  held  valid.  Here  the  objection  is  to  the  time.  The  policy 
of  the  English  law  admits  of  restraints  unlimited  as  to  time  ;  for,  under 
the  ancient  corporate  system,  the  carrying  on  trades  within  certain  limits 
by  any  but  a  privileged  class  was  often  prohibited  without  any  such 
limitation.  The  restraint  here  does  not  extend  beyond  the  defendant's 
life.  These  restraints  commonly  originate  in  contracts  of  service,  in 
partnerships,  and  in  sales  of  good- will.  The  restriction  may  be  unlimited, 
as  to  the  time,  in  any  of  these  cases.  If  the  plaintiff  had  sold  the  good- 
will to  a  stranger,  could  it  have  been  unreasonable  that  he  himself 
should  have  been  restrained  for  life,  without  reference  to  the  vendee's 
life,  since  the  vendee  might  afterwards  wish  to  sell  it?  Or  why  should 
not  the  plaintiff  have  the  power  of  bequeathing  it?  Good-will  has  been 
treated  as  assets  in  the  hands  of  an  executor,  {a)  So,  if  one  partner  quit 
a  partnership  on  terms,  it  is  reasonable  that  he  should  agree,  for  his  own 
life,  not  to  be  a  competitor  with  the  remaining  partners  or  any  new  part- 
ners or  assignees.  There  is  no  authority  for  the  limitation  contended 
for,  except  the  argument  of  counsel  in  Chesman  v.  Nainby,  2  Str.  743, 
744,  and  the  apparent  concession  of  the  opposite  counsel,  the  point  not 
being  raised  in  the  cause.  If  it  be  necessary  to  confine  the  restraint  to 
the  plaintiff's  life,  then  a  restraint  for  fourteen  years  only,  without  refer- 
ence to  the  life,  would  be  bad ,  but  it  was  held  good  in  Davis  v.  Mason, 
5  T.  R.  118,  and  Homer  v.  Ashford,  3  Bing.  323,  (11  E.  C.  L.  R.  121.) 
In  Mitchel  v.  Reynolds,  1  P.  W.  181,  no  such  limitation  is  laid  down 
in  the  judgment;  and  there  the  contract  was  for  five  years  generally, 
without  reference  to  the  life  of  any  party.  In  Bunn  v.  Guy,  4  East,  190, 
and  Hayward  v.  Young,  2  Chitt.  407,  (18  E.  C.  L.  R.  380,)  there  was 
no  limitation  as  to  time.  In  Bryson  v.  Whitehead,  1  Sim.  &  Stu.  74, 
Sir  John  Leach,  Vice  Chancellor,  enforced  an  agreement  by  a  trader, 
upon  selling  a  secret  in  his  trade,  to  restrain  himself  for  twenty  years 

(a)  See  2  WilliamB  on  Executors,  1178,  note  (p)  p.  iv.  book  I,  ch.  i.  (2d  ed.) 


449]  6  Adolphus  &  Ellis.  247 

absolutely  from  the  use  of  such  secret,  and  said  that  he  fnight  **  restrain 
himself  generally."  The  limitation  as  to  time  might  have  been  insisted 
on  in  Capes  v.  Huttoriy  2  Russ.  357,  but  was  not.  The  reporter's  note 
on  fVilliams  v.  Williams^  2  Swanst.  254,  collects  the  cases  as  to  con- 
tracts in  restraint  of  trade,  but  does  not  mention  the  question  of  duration. 
If  the  want  of  limitation  to  the  Hfe  of  the  plaintiff  render  the  defendant 
liable  to  the  plaintiff's  executors,  that  must  be  on  the  ground  that  the 
restraint  becomes  part  of  the  plaintiff's  personal  estate ;  if  so,  the  con- 
tract is  not  longer  than  is  beneficial  to  the  plaintiff.  Further,  the  con- 
tract is  for  the  defendant  to  pay  500/.  if  he  practise.  The  plaintiff  might, 
if  he  pleased,  have  demanded  the  sum  absolutely  for  taking  the  defend- 
ant into  his  service  at  all:  why  then  may  he  not  make  the  payment 
depend  upon  the  defendant's  abstaining  from  practice?  On  a  contract, 
shaped  as  this  is,  perhaps  a  Court  of  Equity  would  not  restrain  a  party 
from  practising,  but  would  treat  the  agreement  as  simply  a  condition 
attached  to  the  payment  of  the  money. 

Erhy  for  the  defendant  in  error,  (the  defendant  below.)  First,  con- 
tracts in  restraint  of  trade  are  void  prima  facie :  but,  where  the  con- 
sideration is  adequate,  it  is  an  excepted  case,  and  they  are  then  allowed  *, 
Mitchel  V.  Reynolds^  1  P.  W.  181.  Here  there  is  not  such  a  considera- 
tion. The  service  is  paid  for  by  the  salary,  which  must  be  presumed 
to  be  no  more  than  adequate  to  the  service,  and  which  cannot  form  a 
consideration  for  the  restraint.  The  agreement  is  made  after  the  rela- 
tion of  master  and  servant  is  entered  into ;  the  consideration  is  therefore 
executed ;  and  there  is  no  request.  But,  supposing  a  legal  considera- 
tion to  exist,  there  is  no  adequate  one;  this  has  been  always  required 
to  take  the  case  out  of  the  rule  invalidating  such  contracts ;  and  the 
Courts  will  notice  the  adequacy  or  inadequacy.  The  expressions  of 
the  judges  can  be  no  otherwise  construed.  [Alderson,  B.,  referred  to 
the  language  of  Lord  Kenton,  in  Davis  v.  Mason^  5  T.  R.  120.]  There 
the  introduction  is  put  as  a  "  fair"  consideration.  In  Mitchel  v.  Rey^ 
noldsy  1  P.  W.  186,  the  words  of  the  Court  are,  "  upon  a  good  and  ade- 
quate consideration,  so*  as  to  make  it  a  proper  and  useful  contract." 
[Lord  Abinoer,  C.  B.  Do  you  say  a  bond  would  be  bad,  if  it  were 
conditioned  for  any  abstinence  from  trade  and  no  consideration  ap- 
peared?] The  Court,  in  Mitchel  v.  Reynolds,  1  P.  W.  192,  say,  in 
answer  to  such  a  question,  "Wherever  such  contract  stat  indifferenter^ 
and  for  aught  appears,  may  be  either  good  or  bad,  the  law  presumes  it 
prima  facie  to  be  bad."  In  the  two  Anonymous  cases,  in  Moore,  115, 
pi.  259;  242,  pi.  379,  S.  C.  2  Leon,  210,  bonds  were  held  void:  yet,  in 
the  technical  sense,  a  bond  is  presumed  to  be  upon  consideration.  In 
Jelliet  V.  Broad,  Noy,  98,  a  promise,  for  a  good  consideration,  not  to 
trade  in  a  particular  place,  was  upheld ;  but  Leggate  v.  Batchelour,  was 
there  cited  and  approved  of,  in  which  a  bond  on  a  condition  not  to  trade 
in  Canterbury  or  Rochester  for  four  years,  no  consideration  appearing, 
was  held  bad.  [Alderson,  B.  In  Jelliet  v.  Broad,  Noy,  98,  the  con- 
sideration was  the  sale  of  goods  for  200/.:  it  might  be  argued  that  the 
goods  were  to  be  presumed  worth  the  money.]  Prugnellv.  GossCj 
Aleyn,  67,  seems  to  show  that  the  adequacy  of  the  consideration  must 
be  discussed.  In  Young  v.  Timmins,  1  C.  &  J.  331,  S.  C.  1  Tyrwh.  226, 
the  judgment  turned  entirely  on  the  question  of  adequacy  of  considera- 
tion: there  was  a  clear  technical  consideration,  yet  the  contract  was  held 
bad.    [Alderson,  B.     One  party  had  the  power  to  determine  the  con- 
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tract,  so  that  he  gave  up  nothing :  here  there  is  an  annual  salary,  which 
implies  at  least  a  contract  for  a  year.]  It  does  not  appear  that  the 
plaintiff  could  not  discharge  the  defendant;  nor  that  the  defendant  was 
still  in  the  plaintiff's  service  when  he  signed  the  agreement.  In  Gale 
V.  Reedy  8  East,  80,  Lord  Ellenborouoh  inquires,  whether  the  con- 
sideration be  "adequate,"  whether  "the  restraint  on  one  side"  be  "co- 
extensive only  with  the  benefits  meant  to  be  enjoyed  on  the  other," 
whether  "the  compensation  and  restraint"  be  "commensurate  with  eacli 
other."  So  in  Chesman  v.  Nainby,  2  Str.  739;  S.  C.  2  Ld.  Raym.  1456; 
S.  C.  in  Error,  in  Dom.  Proc.  I  Br.  P.  C.  234,  (2d  ed.,)  the  question  is 
discussed  on  the  commensurability  of  the  consideration  with  the  re- 
straint. The  same  criterion  was  recognised  in  Horner  v.  Graves,  7 
Bing.  735,  (20  E.  C.  L.  R.  310.)  Assuming,  then,  that  principle,  it  can- 
not be  said  that  the  being  taken  into  service  at  an  annual  salary,  at  a 
time  past,  is  a  consideration  adequate  to  a  promise  by  a  party  to  abstain 
during  his  whole  life  from  exercising  the  business  in  the  prescribed 
limits.  Secondly,  the  restraint  is  more  than  is  necessary  for  the  plain- 
tiff's protection.  It  is  said  that  the  plaintiff  may  wish  to  sell  or  bequeath: 
but  nothing  of  that  kind  appears:  and,  on  that  supposition,  the  contract 
should  still  have  been  limited  to  such  time  as  the  plaintiff,  or  his  execu- 
tors, administrators,  or  assigns,  should  carry  on  the  business. 

Sir  fV.  fV.  Folletty  in  reply.  There  are  many  expressions  which  at 
first  sight  appear  to  warrant  the  argument  that  the  Court  will  measure 
the  adequacy  of  the  consideration  to  the  restraint ;  but  no  decision  has 
turned  upon  the  degree.  In  Prugnell  v.  Gosse,  Aleyn,  67,  the  words 
are,  "no  consideration,"  and  "a  consideration."  Parker, C.  J., clearly 
speaks  only  of  technical  adequacy  in  Mitchel  v.  Beynoids,  1  P.  W.  185, 
186 ;  yet  he  uses  the  word  "adequate,"  which  is  the  expression  of  the 
judges,  in  Young  v.  Timmins,  1  C.  &  J.  331,  S.  C.  1  Tyrwh.  226,  in- 
sisted on  here  for  the  defendant.  In  Wickens  v.  Evans,  3  Y.  &  J.  318, 
Hullock;  B.,  uses  the  words,  "sufficient  consideration,"  but  afterwards 
"no  consideration,"  which  shows  that  the  technical  sufficiency  was 
meant.  The  expression  of  the  Court  in  Horner  v.  Graves,  7  Bing.  735, 
(20  E.  C.  L.  R.  310,)  is  "good  and  sufficient."  It  is  said  that  the  plain- 
tiff might  discharge  the  defendant:  but  in  Davis  v.  Mason,  5  T.  R.  118, 
such  a  discharge  was  admitted  on  the  record.  As  to  the*  technical 
objections  to  the  consideration,  the  original  agreement,  at  the  commence- 
ment of  the  service,  clearly  is  that  the  plaintiff  shall  take  the  defendant 
into  service,  and  that  the  defendant  shall  promise:  the  agreement  is 
afterwards  reduced  into  writing.  [Lord  Abinger,  C.  B.  Suppose  the 
plaintiff  to  die  without  assigniiig  the  business;  who  is  to  sue?]  The 
executors,  if  any  action  would  lie.  q^^  ^^^  ^^^i^^ 

TiNDAL,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court. 

The  ground  upon  which  the  Court  of  King's  Bench  held,  after  a 
verdict,  obtained  by  the  plaintiff  in  this  case,  that  the  judgment  of  that 
Court  ought  to  be  arrested,  was,  that  the  agreement  set  out  upon  the 
record,  and  upon  which  the  action  was  brought,  was  void  in  law,  being 
an  agreement  in  unreasonable  restraint  of  trade.  For,  althdugh  the 
inadequacy  of  the  consideration,  upon  which  the  agreement  was  en- 
tered into,  was  urged  in  argument  as  one  reason  for  holding  the  agree- 
ment to  be  void, — and,  in  the  delivering  the  opinion  of  the  Court,  some 
reference  was  made  to  that  objection, — yet  it  is  manifest  that  it  formed 
no  part  of  the  ground  upon  which  the  Court  refused  to  give  their  judg- 
ment in  favour  of  the  plaintiff. 
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The  consideration  for  the  agreement  in  question  appears  to  have  been, 
the  receiving  of  the  defendant  into  the  service  of  the  plaintiff  as  an  as- 
sistant in  his  trade  or  business  of  a  chymist  and  druggist,  at  a  certain 
annual  salary.  A  nd  the  agreement,  on  the  part  of  the  defendant,  founded 
upon  such  consideration,  is  that,  if  he  should  at  any  time  thereafter, 
directly  or  indirectly,  in  his  own  name  or  that  of  any  other  person,  ex- 
ercise the  trade  or  business  of  a  chymist  and  druggist  within  the  town 
of  Taunton,  in  the  county  of  Somerset,  or  within  three  miles  thereof, 
then  that  the  defendant  should,  on  demand,  pay  to  the  plaintiff,  his  ex- 
ecutors, administrators,  or  assigns,  the  full  sum  of  500/.  as  and  for  liqui- 
dated damages. 

The  ground  upon  which  the  Court  below  has  held  this  restraint  of 
the  defendant  to  be  unreasonable,  is  that  it  operates  more  largely  than 
the  benefit  or  protection  of  the  plaintiff  can  possibly  require ;  that  it  is 
indefinite  in  point  of  time,  being  neither  limited  to  the  plaintiff's  con- 
tinuing to  carry  on  his  business  at  Taunton,  nor  even  to  the  term  of  his 
hfe.  We  agree  in  the  general  principle  adopted  by  the  Court,  that, 
where  the  restraint  of  a  party  from  carrying  on  a  trade  is  larger  and 
wider  than  the  protection  of  the  party  with  whom  the  contract  is  made 
can  possibly  require,  such  restraint  must  be  considered  as  unreasonable 
in  law,  and  the  contract  which  would  enforce  it  must  be  therefore  void. 
But  the  difficulty  we  feel  is  in  the  application  of  that  principle  to  the 
case  before  us.  Where  the  question  turns  upon  the  reasonableness  or 
unreasonableness  of  the  restriction  of  the  party  from  carrying  on  trade  or 
business  within  a  certain  space  or  district,  the  answer  may  depend  upon 
various  circumstances  that  may  be  brought  to  bear  upon  it,  such  as  the 
nature  of  the  trade  or  profession,  the  populousness  of  the  neighbour- 
hood, the  mode  in  which  the  trade  or  profession  is  usually  carried  on; 
with  the  knowledge  of  which,  and  other  circumstances,  a  judgment  may 
be  formed  whether  the  restriction  is  wider  than  the  protection  of  the 
party  can  reasonably  require.  But  with  respect  to  the  duration  of  the 
restriction,  the  case  is  different.  The  good-will  of  a  trade  is  a  subject 
of  value  and  price.  It  may  be  sold,  bequeathed,  or  become  assets  in 
the  hands  of  the  personal  representative  of  a  trader.  And,  if  the  re- 
striction as  to  time  is  to  be  held  to  be  illegal,  if  extended  beyond  the 
period  of  the  party  by  himself  carrying  on  the  trade,  the  value  of  such 
good-will,  considered  in  those  various  points  of  view,  is  altogether  de- 
stroyed. If,  therefore,  it  is  not  unreasonable,  as  undoubtedly  it  is  not, 
to  prevent  a  servant  from  entering  into  the  same  trade  in  the  same  town 
in  which  his  master  lives,  so  long  as  the  master  carries  on  the  trade 
there,  we  cannot  think  it  unreasonable  that  the  restraint  should  be  car- 
ried further,  and  should  be  allowed  to  continue,  if  the  master  sells  the 
trade,  or  bequeaths  it,  or  it  becomes  the  property  of  his  personal  repre- 
sentative ;  that  is,  if  it  is  reasonable  that  the  master  should  by  an  agree- 
ment secure  himself  from  a  diminution  of  the  annual  profits  of  his  trade, 
it  does  not  appear  to  us  unreasonable  that  the  restriction  should  go  so 
far  as  to  secure  to  the  master  the  enjoyment  of  the  price  or  value  for 
which  the  trade  would  sell,  or  secure  the  enjoyment  of  the  same  trade 
to  his  purchaser,  or  legatee,  or  executor.  And  the  only  effectual  mode 
'  of  doing  this  appears  to  be,  by  making  the  restriction  of  the  servant's 
setting  up  or  entering  into  the  trade  or  business  within  the  given  limit 
co-extensive  with  the  servant's  life. 

And,  accordingly,  in  many  of  the  cases  which  have  been  cited,  the 
restriction  has  been  held  good,  although  it  continued  for  the  life  of  the 
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party  restrained.  And,  on  the  other  hand,  no  case  has  been  referred  to, 
where  the  contrary  doctrine  has  been  laid  down.  In  Bvnn  v.  Gt/y,  4 
East,  1 90,  a  covenant  by  an  attorney,  who  had  sold  his  business  to  two 
others,  that  he  would  not,  after  a  certain  day,  practise  within  certain 
limits,  as  an  attorney,  was  held  good  in  law,  though  the  restriction  was 
indefinite  as  to  time.  In  Chesman  v.  Nainby,  in  Dom.  Proc.  1  Br.  P.  C. 
234,  (2d  ed.;)  S.  C,  in  K.  B.  2  Str.  739 ;  2  Ld.  Raym.  1456,  (in  error,) 
the  condition  of  the  bond  was  that  Elizabeth  Vickers  should  not,  after 
she  left  the  service  of  the  obligee,  set  up  business  in  a  shop  within  half 
a  mile  of  the  dwelling-house  of  the  obligee,  or  of  any  other  house  thaft 
she,  her  executors  or  administrators,  should  think  proper  to  remove  to, 
in  order  to  carry  on  the  trade ;  and  in  that  case  the  contract  was  held  to 
be  valid,  though  the  restriction  was  obviously  indefinite  in  point  of  time, 
and  although  one  of  the  grounds  on  which  the  validity  of  the  contract 
was  sought  to  be  impeached  was,  that  the  restriction  was  for  the  life  ot 
the  obligor.  Again,  in  Wickens  v.  Evans ^  3  Y.  &  J.  318,  the  agree- 
ment in  restraint  of  trade  was  made  to  continue  during  the  lives  of  tlie 
contracting  parties ;  and  no  objection  was  taken  on  that  ground. 

We  cannot,  therefore,  hold  the  agreement  in  this  case  to  be  void, 
merely  on  the  ground  of  the  restriction  being  indefinite  as  to  duration, 
the  same  being  in  other  respects  a  reasonable  restriction. 

But  it  was  urged,  in  the  course  of  the  argument,  that  there  is  an  in- 
adequacy of  consideration,  in  this  case,  with  respect  to  the  defendant : 
and  that,  upon  that  ground,  the  judgment  must  be  arrested.  Undoubt- 
edly in  most,  if  not  all,  the  decided  cases,  the  judges,  in  delivering  their 
opinion  that  the  agreement  in  the  particular  instance  before  them  was  a 
valid  agreement,  and  the  restriction  reasonable,  have  used  the  expres- 
sion, that  such  agreement  appeared  to  have  been  made  on  an  adequate 
consideration,  and  seem  to  have  thought  that  an  adequacy  of  consider- 
ation was  essential  to  support  a  contract  in  restraint  of  trade.  If  by  that  • 
expression  it  is  intended,  only,  that  there  must  be  a  good  and  valuable 
consideration,  such  consideration  as  is  essential  to  support  any  contract 
not  under  seal,  we  concur  in  that  opinion.  If  there  is  no  consideration, 
or  a  consideration  of  no  real  value,  the  contract  in  restraint  of  trade,  which 
in  itself  is  never  favoured  in  law,  must  either  be  a  fraud  upon  the  rights 
of  the  party  restrained,  or  a  mere  voluntary  contract,  a  nudum  pactum, 
and  therefore  void.  But  if  by  adequacy  of  consideration  more  is  intend- 
ed, and  that  the  Court  must  weigh  whether  the  consideration  is  equal  in 
value  to  that  which  the  party  gives  up  or  loses  by  the  restraint  under 
which  he  has  placed  himself,  we  fe.el  ourselves  bound  to  differ  from  that 
doctrine.  A  duty  would  thereby  be  imposed  upon  the  Court,  in  every 
particular  case,  which  it  has  no  means  whatever  to  execute.  It  is  im- 
possible for  the  Court,  looking  at  the  record,  to  say  whether,  in  any  par- 
ticular case, the  party  restrained  has  made  an  improvident  bargain  or  not. 
The  receiving  instruction  in  a  particular  trade  might  be  of  much  greater 
value  to  a  man  in  one  condition  of  life  than  in  another;  and  the  same 
may  be  observed  as  to  other  considerations.  It  is  enough,  as  it  appears 
to  us,  that  there  actually  is  a  consideration  for  the  bargain ;  and  that 
such  consideration  is  a  legal  consideration,  and  of  some  value.  Such 
appears  to  be  the  case  in  the  present  instance,  where  the  defendant  is 
retained  and  employed  at  an  annual  salary.  We  therefore  think,  not- 
withstanding the  objections  which  have  been  urged  on  the  part  of  the 
defendant,  that  the  plaintifi"  has  shown  upon  the  record  a  legal  ground 
of  action ;  and,  having  obtained  a  verdict  in  his  favour,  that  h^  is  entitled 
*o  judgment.  Judgment  for  the  plaintiff. 
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The  Judges  who  usually  sat  in  Banc  in  this  term  were. 
Lord  Denman,  C.  J.  Patteson,  J. 

LiTTLEDALEy  J.  CoLEBIDO£>  J. 


MEMORANDA. 


Iir  last  Hilary  vacation,  Mr.  Justice  Gaselee  resigned  his  seat  in  the 
Court  of  Common  Pleas.  Thomas  Coltmarij  Esquire,  one  of  his  Ma- 
i^y's  counsel,  was  thereupon  appointed  a  Judge  of  the  Court  of  Com- 
mon Pleas,  being  first  called  to  the  degree  of  the  Coif;  when  he  gave 
rings,  with  the  motto,  <<  Jus  suum  cuique.'' 

In  the  same  vacation,  the  following  gentlemen  were  appointed  King's 
coimseL  Francu  James  Newman  Jtogers^  of  Lincoln's  Inn,  Esquire ; 
Siggt  Andrews^  of  the  Middle  Temple,  Esquire ;  George  OhiUoriy  of  the 
Inner  Temple,  Esquire ;  John  Hvans,  of  the  Inner  Temple,  Esquire ; 
Miehard  Budden  Orowder^  of  Lincoln's  Inn,  Esquire ;  and  (on  a  subse- 

]oent  day)  Francis  Wkitmarsh,  of  Gray's  Inn,  Esquire,  and  Charles 
^urton  Cooper^  of  Lincoln's  Inn,  Esquire :  and 
John  JerviSy  of  the  Middle^  Temple,  Esquire,  in  the  same  vacation, 
f^i?ed  a  patent  of  precedence,  entitling  him  to  plead  within  the  bar, 
^nd  to  rank  next  after  Richard  Budden  Orotcderj  Esquire. 
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HEAD  against  BALDREY.— p.  459. 

Decknttioii  stated  that  defendant,  on  July  22d,  1834,  was  indebted  to  plaintiff  in  703L  for  good* 
■old,  and  that,  in  consideration  thereof,  and  that  plaintiff  would  buy  wool  of  him,  to  the  valiM 
of  63iil,  and  would  give  him  time  f»r  payment  of  the  70SL  till  October  25th,  1834,  defendant, 
on  July  22d,  promised  to  pay  plaintiff  for  the  wool  and  for  the  goods  previoosly  told,  by  ac- 
cepting a  bill  at  three  months  from  July  22d,  when  requested;  that  plaintiff  sold  defendant 
the  wool  on  the  above  terms,  consented  to  give  time,  dr^,  and  drew  a  bill  for  the  aggregate 
amount  due ;  that  he  requested  defendant  to  pay  him  the  said  amount  by  accepting  such  bill, 
but  that  defendant  would  not  pay  the  same  by  accepting  the  said  bill,  or  otherwise.  Pleas: 
1.  Stating  facts  which  rendered  the  contract  as  to  the  wool  void  under  sect  1 7  of  the  Sutute 
of  Frauds.  2.  That  plaintiff  sold  the  wool  with  a  warranty,  which  he  broke,  and  defendant 
returned  the  wool.     General  demurrer. 

Held :  1.  That  the  special  contract  failing  as  to  the  531iL,  the  whole  failed,  and  conaequently  that 
the  pleas  were  a  complete  answer  to  the  action. 

2.  That  the  Court  could  not  pass  over  the  specific  contract  to  pay  by  accepting  a  bill,  and  giv« 
judgment,  ex  officio,  on  the  above  record,  that  the  plaintiff  was  entitled  to  recover  thu  "OSL 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  on  July 
22dj  1834,  defendant  was  indebted  to  plaintiff  in  703/.  4s.  6d.  for  goods 
sold  and  delivered,  which  sum  was  then  due  and  payable  from  defend* 
ant  to  plaintiff;  and  thereupon,  in  consideration  of  the  premises,  and  that 
plaintiff,  at  the  special  instance,  &c.,  would  sell  and  deliver  to  defendant 
divers,  to  wit,  ten  sheets  of  wool,  at  a  certain  price  then  agreed  upon 
between  plaintiff  and  defendant,  to  wit,  251.  for  each  and  every  pack  of 
the  said  wool  comprised  in  the  said  ten  sheets,  and  so  in  proportion  for 
a  less  quantity  than  a  pack,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  .531/.  2^.  lie/.,  and  also  in  consideration  that  plaintiff,  at 
the  like  special,  &c.,  would  give  time  to  defendant  for  the  payment  of 
the  said  sum  of  money  so  due  and  owing  from  defendant  to  plaintiff,  as 
therein-before  mentioned,  until  and  upon  25th  October,  1834,  (a)  de- 
fendant undertook,  and  faithfully  promised  plaintiff,  to  pay  him  for  the 
said  goods,  and  the  said  sum  of  money  so  due,  &c.,  as  aforesaid,  by  ac- 
cepting a  bill  of  exchange,  to  be  drawn  by  plaintiff  upon  defendant,  and 
payable  in  three  months  from  22d  July,  1834,  to  the  order  of  plaintiff, 
whenever  defendant  should  be  thereunto  afterwards  requested:  That 
plaintiff,  confiding,  &c.,  did,  on,  &c.,  sell  and  deliver  to  defendant  divers, 
to  wit,  twenty-one  packs,  &c.,  of  wool,  on  the  terms  aforesaid,  and  did 
also  then  consent  and  offer  defendant  to  give  time  for  the  payment,  &c., 
as  before  mentioned,  and  did  also  draw  a  certain  bill  of  exchange  on  de- 
fendant, payable,  &c.,  for  1237/.  12^.  5c/.,  being  the  aggregate  amount 
of  the  said  sum  of  money  so  due  from  defendant  to  plaintiff,  and  of 
the  said  wool  so  sold  and  delivered,  &c.;  and  he,  plaintiff,  requested 
defendant  to  pay  him  the  said  1237/.  I2s.  5d.  by  accepting  the  said  bill; 
yet  defendant,  not  regarding,  &c.,  did  not,  nor  would,  when  so  requested, 
or  at  any  time,  pay  plaintiff  the  last  mentioned  sum  by  accepting  the 
said  bill,  or  otherwise.  There  was  also  a  count  for  goods  sold  and  de- 
livered, for  interest,  and  on  an  account  stated. 

Pleas.  1.  As  to  the  supposed  cause  of  action  in  the  first  count  men- 
tioned, thai  the  agreement  for  the  sale  and  delivery  of  the  said  sheets  of 
wool  therein  mentioned  was  a  contract  for  the  sale  of  goods  for  a  price 
exceeding  10/.,  to  wit,  the  sum,  &c.;  and  that  defendant  did  not  accept 
any  part  of  the  said  last  mentioned  goods  so  sold,  and  actually  receive 
the  same,  nor  did  he  give  any  thing  in  earnest  to  bind  the  bargain  or  in 
part  payment,  nor  was  nor  is  there  any  note  or  memorandum  in  writing 

(a)  Thfl  action  was  comiDenoed  after  that  dav. 
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of  the  said  bargain  made  and  signed  by  the  defendant  or  his  agent  there- 
unto, &c.     Verification. 

2.  As  to  the  supposed  cause  of  action  in  the  first  count  mentioned, 
that,  at  the  time  of  the  making  of  the  agreement  in  that  count  men- 
tioned, to  wit,  &c.,  in  consideration  that  defendant,  at  the  request  of 
plaintiff,  had  promised  plaintiff  to  buy  of  him  the  said  ten  sheets  of 
wool  in  the  said  first  count  mentioned,  at  and  for  the  price  therein  also 
mentioned,  he,  plaintiff,  promised  defendant  that  the  said  ten  sheets  of 
wool  were  of  the  best  Suffolk  growth,  and  park  fed,  and  that,  thereupon, 
defendant  confiding,  &c.,  did  afterwards,  to  wit,  on,  &c.,  buy  of  plaintiff 
the  said  ten  sheets  of  wool,  as  and  for  such  wool  so  agreed  to  be  bought 
as  aforesaid,  and  upon  the  terms  aforesaid;  and  which  plaintiff  then 
sold  to  defendant  as  and  for  such  wool  as  aforesaid ;  nevertheless,  though 
plaintiff  afterwards,  to  wit,  on,  &c.,  delivered  the  said  ten  sheets  of  wool 
to  defendant,  yet  plaintiff  did  not  perform  his  said  promise  so  by  him 
made  as  aforesaid,  but  deceived  and  defrauded  defendant  in  this,  to  wit, 
that  the  said  ten  sheets  of  wool,  and  each  and  every  of  them,  at  the 
time  of  making  the  said  promise  of  plaintiff,  and  of  the  said  sale  and 
delivery  to  defendant,  were  not  of  the  best  Suffolk  growth  and  park 
fed  ;  whereby  the  said  ten  sheets  of  wool,  and  each  and  every  of  them, 
became  and  were  of  no  use  or  value  to  defendant :  and  defendant  in 
fact  says  that  afterwards,  and  within  a  reasonable  time,  to  wit,  within 
two  days  next  after  the  delivery  of  the  said  wool,  as  in  the  said  first 
count  mentioned,  and  as  soon  as  he,  defendant,  discovered  that  the  same 
was  not  of  the  best  Suffolk  growth  and  park  fed,  he,  defendant,  returned 
the  said  ten  sheets  of  wool  ^o  plaintiff,  for  the  cause  aforesaid.  Verifi- 
cation. 

3.  As  to  the  residue  of  the  supposed  causes  of  action  in  the  declara- 
tion mentioned,  Non  assumpsit.     Issue  thereon. 

There  were  two  other  pleas,  on  which  issues  in  fact  were  joined. 

The  plaintiff  demurred  generally  to  the  first  two  pleas,  stating,  as  the 
point  for  argument  upon  each,  that,  although  defendant  in  the  said  plea 
professes  to  answer  the  whole  cause  of  action  in  the  first  count  of  the 
declaration  mentioned,  yet  defendant  answers  only  a  part  of  the  cause 
of  action  in  that  count  mentioned.  The  demurrers  were  argued  in  last 
Hilary  term,  (a) 

Kelly y  in  support  of  the  demurrers.  As  to  the  first  plea :  there  is  no 
authority  which  decides  expressly  whether  or  not  the  seventeenth  sec- 
tion of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  is  applicable  to  a  case 
where  the  contract  is  not  simply  for  the  sale  of  goods,  but  includes  other 
things  to  be  done  on  each  side.  Mucklow  v.  Afangles,  1  Taunt.  318, 
however,  affords  some  illustration.  There  it  was  held  that  a  contract 
by  a  barge-builder  to  build  a  barge  for  a  customer  was  not  a  contract 
of  sale,  and  (per  Heath,  J.)  that  it  fell  within  the  class  of  those  trans- 
actions which  have  been  treated  as  executory  contracts,  and,  as  such, 
not  within  the  statute  of  frauds  as  contracts  for  the  sale  of  goods.  In 
the  present  case  there  was,  independently  of  the  sale  of  wool,  a  good 
consideration  for  the  promise  to  accept  a  bill.  This  transaction  is  not 
within  the  spirit  of  the  statute,  which  was  intended  to  prevent  persons 
from  being  charged  with  a  contract  by  mere  words  alleged  to  have 
passed  in  conversation.    Here,  independently  of  any  verbal  agreement, 

(a)  Juraaiy  Sith.    Bclbre  Lord  Denman,  €.  J.,  WiUiams  and  Coleridge,  Jf. 
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there  appears  an  actual  benefit  to  (he  defendant,  and  loss  to  the  plaintiff; 
in  consideration  of  which  a  promise  might  well  be  given.  Even  sup- 
posing the  sale  void  by  the  statute,  the  plaintiff  may  recover  to  the 
amount  of  703/.  The  first  count  shows  that  the  defendant  owed  the 
plaintiff  that  sum,  that  the  plaintiff  agreed  to  give  him  a  certain  time 
for  payment,  and  that  the  defendant  promised  to  pay  by  accepting  a 
bill,  to  become  due  at  the  expiration  of  that  time,  (which  appears  by  the 
record  to  have  expired  when  the  action  was  brought,)  and  (hat  the  bill 
was  not  accepted  on  request,  nor  had  the  debt  been  otherwise  paid. 
There  is,  therefore,  an  allegation,  in  substance,  that  the  defendant  owed 
the  plaintiff  703/.,  was  requested  to  pay  it,  and  did  not,  which  is  uncon- 
tradicted by  the  plea.  Where  the  vendor  of  goods  has  agreed  to  allow 
credit  for  a  certain  time,  the  vendee  promising  to  give  a  bill,  payable  at 
the  expira(ion  of  such  time,  which  he  omits  to  do,  the  vendor,  as  long 
as  the  period  of  credit  runs,  can  only  bring  an  action  for  the  neglect  to 
give  a  bill,  but  at  the  end  of  that  period  he  may  sue  for  the  price  of  the 
goods.  The  plaintiff  is  now  in  the  latter  situation.  It  is  true  that  the 
case,  thus  put,  does  not  correspond  with  all  the  sta(emen(s  in  the  decla- 
ration: but  the  Court  will  look  at  the  whole  record;  and,  if  (hey  see 
there  a  direct  statement  of  facts  establishing  a  cause  of  action,  for  which, 
upon  such  a  record,  judgment  can  be  given,  they  will  give  it  ex  officio, 
according  to  the  doctrine  laid  down  in  Lc  Bret  v.  PapUloriy  4  East,  502, 
the  judgment  of  Mountaoue,  C.  J.,  in  Dive  v,  Maninghatn^  Plowd. 
66,  (there  cited,)  and  Charnley  v.  Winstanleyy  5  East,  266. 

The  second  plea  also  is  bad.  It  relates  only  to  the  purchase  of  wool ; 
and  it  merely  states  a  contract,  separate  fgom  those  mentioned  in  the 
declaration,  by  which  the  defendant  warranted  the  wool  to  be  of  a  cer- 
tain quality.  The  defendant  is  alleged  to  have  contracted  to  pay  1237/. 
in  consideration  of  a  prior  debt,  a  forbearance  by  the  plaintiff,  and  a  sale 
of  wool.  A  breach  of  warranty  as  to  the  wool  might  be  the  subject  o^ 
a  cross  action,  but  could  not  be  set  up  as  an  answer  to  this.  The  war 
ranty  is  stated  as  a  collateral  contract:  the  fulfilment  of  it  is  not  alleged 
to  have  been  a  condition  precedent  to  the  plaintiff's  right  of  enforcing 
payment.  Nor  could  a  breach  of  the  warranty  operate  in  defeasance 
of  the  whole  demandt  If  a  man  sells  two  horses,  though  for  an  entire 
price,  with  warranty,  and  one  proves  unsound,  it  cannot  be  said  that  he 
shall  maintain  no  action  for  any  part  of  the  price.  The  debt  for  wool 
in  this  case  was  totally  distinct  from  the  prior  debt;  if  the  wool  did  not 
answer  the  warranty,  there  is  no  reason  that  the  plaintiff  should  not  re- 
cover for  the  goods  formerly  sold. 

W,  H.  Watson^  contra.  As  to  the  first  plea :  no  authority  has  been 
cited  to  show  that  sect.  17  of  the  statute  of  frauds  does  not  apply  where 
the  contract  is  for  the  sale  of  goods,  and  for  something  else.  The  agree- 
ment in  such  a  case  is  not  the  less  a  <<  contract  for  the  sale  of  any  goods." 
Cases  like  Mucklow  v.  Mangles^  1  Taunt.  318,  where  a  work  is  to  be 
executed,  differ  from  this.  The  materials,  while  being  worked  up,  are 
the  manufacturer's:  there  is  no  absolute  sale  of  them;  Atkinson  y. 
Bell,  8  B.  &  C.  277,  (15  E.  C.  L.  R.  216,)  cited  in  Clarke  v.  %)ence,  4 
A.  &  E.  448,  (31  E.  C.  L.  R.  107.)  [Williams,  J.,  referred  to  Towers 
V.  Osborne,  1  Stra.  506.]  Then,  if  the  contract  here  be  bad  in  part,  by 
the  statute,  it  is  bad  altogether.  Cases  have  frequently  arisen,  before 
the  new  rules,  where,  upon  non  assumpsit  pleaded,  it  was  held  that,  if 
a  plaintiff  failed  *in  showing  a  valid  promise  coextensive  with  that  al- 
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leged,  he  could  not  succeed  in  the  action,  though  a  part  of  the  promise, 
as  disclosed  in  evidence,  might  have  been  available  iif  it  had  stood  alone. 
That  was  so  in  Lord  Lexington  v.  Clarke j  2  Ventr.  223,  and  Chafer 
V.  Beckett  J  7  T.  R.  201,  in  each  of  which  cases  the  promise  was  void 
by  the  Statute  of  Frauds  for  want  of  a  written  memorandum,  as  to  one 
of  the  subject  matters,  but  as  to  the  other  no  writing  was  necessary;  but 
the  Court  held  the  agreement  to  be  indivisible,  and  therefore  bad  alto- 
gether. So  in  Thomas  v.  WilliamSj  10  B.  &  C.  664,  (21  E.  C.  L.  R. 
143,)  the  promise  to  pay  rent  actually  due  might,  by  itself,  have  been 
the  subject  of  an  action,  but  the  plaintiff  had  declared  on  a  promise  to 
pay,  not  only  that  rent,  but  the  rent  to  accrue  at  the  following  quarter- 
day,  which  latter  part  o£^the  promise  was  bad  for  want  of  a  written 
memorandum ;  and  the  Court  held  that  the  contract  was  entire,  and 
therefore  bad  altogether.  This  ground  of  decision  is  pointed  out  in 
Wood  V.  Benson,  2  Cr.  &  J.  94,  S.  C.  2  Tyrwh.  93 ;  where  Thomas  v. 
Williams,  10  B.  &  C.  664,  (21  E.  C.  L.  R.  143,)  and  Lea  v.  Barber,  2 
Anstr.  425,  note,  are  commented  upon.  The  same  rule  which  prevailed 
when  the  defence  of  the  statute  was  admissible  on  non  assumpsit,  must 
be  applicable  now  when  the  statute  is  specially  pleaded.  The  question, 
what  is  or  is  not  an  essential  part  of  the  entire  contract,  is  fully  discussed 
in  Clarke  v.  Oray,  6  East,  564.  In  Charnley  v.  Winstanley,  5  East, 
266,  there  was  a  clear  breach  of  the  very  contract  declared  upon.  The 
circumstances  of  Le  Bret  v.  Papillon,  4  East,  502,  were  totally  dif- 
ferent  from  those  of  the  present  case.  The  defendant  pleaded  that  the 
plaintiff  was  an  alien  enemy ;  the  plaintiff,  in  effect,  admitted  thaf  fact 
by  his  replication,  but  denied  that  he  was  an  alien  enemy  when  he  ex- 
hibited his  bill ;  and  the  Coprt,  upon  the  state  of  facts  then  before  them, 
adjudged  that  the  plaintiff  should  not  further  maintain'  his  suit.  The 
declaration  does  not  contain  enough  to  warrant  the  Court  in  giving 
judgment  for  the  plaintiff  ex  officio:  the  words  "or  otherwise,"  follow- 
ing the  allegation  that  the  defendant  did  not  pay  by  accepting  a  bill,  are 
merely  formal.  ^ 

The  second  plea  also  is  an  answer  to  the  first  count.  The  count 
states  that  the  defendant  already  owed  the  plaintiff  703/.;  that  he  con- 
tracted for  wool,  to  the  amount  of  531/.;  and  that  he  undertook  to  pay 
the  whole  by  one  act  of  accepting  a  bill  for  1237/.  If,  therefore,  the 
plea  is  an  answer  as  to  the  531/.,  the  plaintiff,  although  he  may  be  en- 
titled to  the  703/.,  cannot  recover  it  on  this  declaration.  Besides  the 
objection  stated  in  the  plea^  the  plaintiff,  by  his  demurrer,  has  admitted 
that  the  contract,  on  his  part,  was  as  stated  in  the  plea,  that  is,  accom- 
panied by  a  warranty  of  the  wool  which  he  undertook  to  furnish.  That 
warranty  ought  to  have  been  alleged  in  the  declaration,  as  a  part  of  the 
consideration  for  the  defendant's  promise ;  Cross  v.  Bartlett,  3  Mo.  & 
Payne,  537.  The  alleged  breach  of  warranty  here  could  not  be  the 
subject  of  a  cross  action ;  the  contract  as  to  the  wool  was  executory, 
binding  the  plaintiff  to  deliver,  not  a  specific  chattel,  but  an  article, 
generally  described,  which  was  to  be  of  a  certain  quality.  The  defend- 
ant might  return  that  article  if  it  was  not  of  the  description  bargained 
for ;  Street  v.  Blay,  2  B.  &  Ad.  456,  (22  E.  C.  L.  R.  122  ;>  and  in  so 
doing  he  annulled  the  contract  with  respect  to  it. 

Kelly,  in  reply.  As  to  the  last  observation;  the  statement  in  the 
second  plea  makes  each  sheet  of  wool  a  specific  article;  they  were  re- 
ceived by  the  defendant;  and  a  breach  of  warranty  as  to  any  of  them 

VOL.  XXXIII. — ^17 


256        Head  v.  Baldbey.  E.  T.  1837.       [467 

was  property  the  subject  of  a  cross  action.  The  contract  stated  in  the 
second  plea  is  a  totally  different  one  from  that  set  forth  in  the  decla- 
ration; there  is  no  attempt  dn  the  defendant's  part  to  treat  them  as  the 
Bs^me.  As  to  the  first  plea,  it  is  unreasonable  to  contend  that,  if  any 
part,  however  trifling,  of  the  promises  stated  in  a  declaration  be  void, 
the  whole  contract  fails.  In  all  the  cases  cited  on  this  subject,  the  agree- 
ment held  to  be  void  was  altogether  executory  on  the  defendant's  part ; 
in  no  instance  was  there  a  distinct  promise  founded  on  a  right  of  action, 
already  vested  in  the  plaintiff,  against  the  defendant*  Here  the  pro- 
mise as  to  the  703/.  is  founded  on  such  a  right,  and  is  clearly  severable 
from  the  promise  respecting  the  wool.  The  promises  form  two  distinct 
contracts. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (April  26th,)  delivered  the  judg- 
ment of  the  Court.  After  having  stated  the  pleadings,  his  lordship 
said, — 

We  are  clearly  of  opinion  that  each^of  these  pleas  is  in  itself  good, 
and  affords  a  complete  answer  to  the  plaintiff's  cause  of  action  by  the 
failure  of  a  part  of  the  consideration  for  the  promise  laid  ;  Chater  v. 
Becketty  XT.  R.  201;  Thomas  v.  Williamsy  10  B.  &  C.  664,  (21  E.  C. 
L.  R.  143.) 

The  demurrer  is  founded  on  the  principle  that,  however  irregular  the 
mode  of  pleading  may  be,  the  Court  will  look  to  the  whole  record,  and 
give  judgment  according  to  the  truth  as  there  disclosed ;  Le  Bret  v.  Pa- 
pilloUf  4  East,  502  ;  Charnhy  v.  Winstanlty^  5  East,  266  :  and,  ap- 
plying that  principle  to  this  case,  the  plaintiff  contends  that  a  good  cause 
of  action  is  sufficiently  stated  in  his  declaration,  and  not  affected  by  the 
pica.  For,  though  the  promise  to  pay  by  accepting  a  bill  cannot  be 
enforced,  because  the  consideration  for  it  is  partially  bad  in  law,  a  good 
consideration  and  a  good  cause  of  action  to  the  amount  of  703/.,  the 
price  of  the  wool  previously  sold,  clearly  existed  when  the  promise 
was  made,  the  declaration  showing  that  the  old  debt  still  remained 
unpaid,  for  the  defendant  would  not  accept  the  bill  for  the  entire  sum, 
nor  pay  for  the  same  or  any  part  of  it. 

But,  in  this  action  of  assumpsit,  we  apprehend  that  the  defendant 
'Can  only  be  made  chargeable  for  a  breach  of  the  promise  laid ;  and  that 
promise  is,  not  to  pay  for  these  or  any  other  goods  sold,  but  to  fulfil  a 
specific  arrangement  between  the  parties,  that  is,  to  pay  by  accepting 
a  bill  in  respect  of  this  liability,  and  a  new  one  then  in  contemplation. 
On  this  point  we  are  of  opinion  that  the  two  cases  last  mentioned  cannot 
assist  the  plaintiff,  as  they  go  no  farther  than  to  call  upon  the  Court  to 
give  such  judgment  as  the  law  requires  upon  the  whole  record  with 
respect  to  the  causes  of  action  there  stated.  The  Court  cannot  pick  out 
of  various  parts  of  the  record  a  different  cause  of  action  from  that  for 
which  the  plaintiff  proceeds,  see  BuWs  case,  7  Rep.  24  b,  25  a;  Marsh 
T.  Bulteely  5  B.  &  Aid.  507,  (7  E.  C.  L.  R.  175 ;)  and,  indeed,  if  it  could, 
the  present  record  would  be  imperfect,  being  in  assumpsit,  but  con- 
taining no  promise  to  pay  for  the  goods  which  are  stated  to  have  been 
delivered,  and  to  be  still  unpaid  for.  No  decision  has  hitherto  ap- 
proached such  a  conclusion;  nor  can  we  permit  a  plaintiff  to  recover 
in  a  form  of  action,  the  very  foundation  of  which  is  wanting.  Judg- 
ment must  therefore  be  for  the  defendant  on  this  demurrer. 

Judgment  for  the  defendant. 
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PICKARD  against  SEARS  and  BARRETT.— p.  469. 

In  an  action  of  trorer,  it  appeared  that,  plaintiff  being  the  legal  owner  of  the  goodtf  in  question, 
they  were  aeixed  while  in  the  actual  poasenion  of  a  third  party,  under  an  execution  against 
svch  third  pvty,  and  sold  to  defendant  Held  that,  under  a  plea  denying  plaintiff's  possession, 
defendant  might  show  that  plaintiff  authorized  the  sale ;  and  that  a  jury  might  infer  such 
authority  from  the  plaintiff  consulting  with  the  execution  creditor  as  to  the  disposal  of  the 
property,  without  mentioning  his  own  claim,  after  he  knew  of  the  seizure  and  of  tiie  intention 
toselL 

Trover  for  machinery.  Pleas:  First,  Not  Guilty:  Secondly,  that 
the  plaintiff  was  not  possessed,  &c.     Issues  on  both  pleas. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1835,  it  appeared  that  the  property  was  taken  by  the 
sheriff  of  Surrey,  under  a  fi.  fa.  issued  against  Metcalfe  in  April,  1834, 
at  the  suit  of  Hill,  and  was  sold  by  the  sheriff  to  the  defendants  in  Au- 
gust, 1834.  It  was  not  disputed  that  the  property  had  originally  belonged 
to  Metcalfe,  and  that  he  in  fact  was  in  possession  at  the  time  of  the 
seizure.  The  plaintiff  proved  the  execution  of  an  indenture  of  mort- 
gage, dated  15th  January,  1834,  between  Metcalfe  of  the  first  part,  and 
himself  of  the  second;  whereby,  in  consideration  of  913/.  11^.  6d.  paid 
to  Metcalfe  by  the  plaintiff,  the  land  and  house  where  the  machinery 
was,  together  with  the  machinery  itself,  and  all  the  right,  title,  and  in- 
terest of  Metcalfe  therein,  were  assigned  to  the  plaintiff,  his  executors, 
&C.,  subject  to  a  proviso  for  redemption  on  payment  to  the  plaintiff,  his 
executors,  &c.,  of  the  said  sum  of  913/.  11^.  6(/.,  with  interest,  on  the 
15th  of  January,  1835;  with  a  covenant  that,  if  default  should  be  made  in 
payment,  it  should  be  lawful  for  Pickaid  to  enter  upon  the  messuage, 
&c,,  and  take  possession  of  the  goods,  &c.  Notice  of  this  deed  was 
given  by  the  plaintiff  to  the  defendants,  after  the  sale  by  the  sheriff ; 
and  possession  of  the  property  was  demanded  of  them,  and  refused. 
By  the  evidence  of  Hill's  attorney,  it  appeared  that,  after  the  seizure, 
the  plaintiff  had  repeatedly  conversed  with  the  witness,  sometimes  in 
Metcalfe's  presence,  referring  to  the  seizure,  and  had  never  made  any 
claim  to  the  goods,  though  he  stated  that  Metcalfe  was  his  debtor  for 
about  500/.,  and  frequently  consulted  with  the  witness  as  to  the  best 
way  of  disposing  of  the  property:  that,  after  a  negotiation  for  sale  had 
gone  off,  the  witness  had  advised  the  plaintiff  and  Metcalfe  to  try  to 
raise  1000/.,  to  pay  off  the  execution  creditor,  and  the  remainder  to  go 
to  carry  on  the  business :  that  the  plaintiff  had  named  a  party,  from 
whom  it  was  attempted,  but  without  success,  to  obtain  the  money; 
and  that  the  witness  had  told  the  plaintiff  that  the  defendants  were 
about  to  purchase  the  property.  It  was  not  disputed  that  the  mortgage 
was  made  bonfi  fide,  nor  that  the  defendants  had  purchased  bon&  fide 
and  without  notice  of  the  mortgage.  The  defendants'  counsel  applied 
to  the  Lord  Chief  Justice  to  amend  the  pleas  by  inserting  a  plea  of 
leave  and  license ;  which  was  refused.  They  then  suggested  that  it 
should  be  left  to  the  jury  whether  the  plaintiff  had  concurred  in  the 
sale :  but  his  lordship  was  of  opinion  that  there  was  no  evidence  of 
such  concurrence,  and  directed  the  jury  to  find  for  the  plaintiff,  if  they 
thought  that  the  mortgage  was  a  bond  fide  transaction.  Verdict  for  the 
plaintiff.  In  Michaelmas  term,  1835,  Sir  F.  Pollock  obtained  a  rule  nisi 
foi  a  new  trial. 
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Erie  and  Sewell  showed  cause  in  Hilary  term  last,  {a)  The  articles 
were  in  Metcalfe's  possession  according  to  the  intention  of  the  mort- 
gage deed ;  there  was  no  tedge  of  fraud.  The  property  was  in  the 
plaintiff,  and  never  passed  to  the  defendants.  This  is  the  only  question 
open  on  the  pleadings,  no  doubt  being  raised  as  to  the  conversion,  which 
alone  can  be  disputed  on  the  first  plea.  Now  the  fact,  that  the  plaintiff 
made  no  objection  when  the  sale  was  going  to  take  place  without  his 
knowledge,  could  not  divest  him  of  the  property.  He  was  not  bound 
to  interfere.  The  plaintiff's  consent,  if  material  to  the  defence,  should 
have  been  pleaded. 

Sir  F.  Pollock  and  Cleasbyy  contra.  The  sale  took  place  with  the 
knowledge  of  the  plaintiff,  and  virtually  by  his  authority.  He  had  full 
power  to  authorize  a  sale,  either  generally  or  to  a  particular  party;  and 
his  acts  went  far  enough  to  give  the  authority.  Then  he  cannot 
dispute  that  the  sale  was  valid,  and  transferred  the  possession,  so  as  to 
support  the  second  plea.  His  conduct  induced  the  attorney  of  the  exe- 
cution creditor  to  change  the  situation  of  the  parties ;  and  the  case  re- 
sembles that  of  admissions  made,  upon  which  the  party  to  whom  they 
are  made  acts  so  as  to  change  his  situation ;  there  he  who  makes  the 
admission  is  estopped  from  disputing  the  fact  admitted ;  judgments  of 
the  Court  of  K.  B.  in  Graves  v.  Key,  3  B.  &  Ad.  318,  note  (a,)  (23  E. 
C.  L.  R.  79 ;)  and  Heaixe  v.  Rogers,  9  B.  &  C.  586,  (17  E.  C.  L.  R.  449.) 
The  jury  should,  therefore,  have  been  asked  whether  the  plaintiff  au- 
thorized the  sale. 

Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  in  this  term  (April  27th)  delivered  the  judg- 
ment of  the  Court. 

This  was  an  action  of  trover  for  machinery  and  other  articles,  brought 
by  a  mortgagee  of  one  Metcalfe,  the  former  owner,  against  a  purchaser 
from  the  sheriff,  under  an  execution  levied  against  that  former  owner. 
The  pleas  were :  first.  Not  Guilty  :  second.  That  plaintiff  was  not  pos- 
sessed of  the  property  as  his  own.  Sufficient  evidence  of  a  boni  fide 
mortgage  was  adduced  to  prove  that  the  property  had  been  assigned 
to  the  plaintiff  some  months  before  the  execution ;  and  no  doubt  was 
ultimately  made  that  the  property  was  in  fact  his.  The  mortgagor  had, 
however,  remained  in  possession,  carrying  on  his  trade,  till  the  execu- 
tion issued  :  and  the  defendant  made  it  plainly  appear  that,  even  after 
the  sheriff  had  entered,  and  even  after  the  plaintiff  knew  that  a  sale 
was  in  contemplation,  he  had  come  to  the  premises,  and  given  no  notice 
of  his  claim ;  on  the  contrary,  he  called  on  the  execution  creditor's  at- 
torney, with  the  mortgagor,  and  consulted  him  about  the  state  of  affairs, 
and  the  course  to  be  taken.  He  stated,  indeed,  that  he  was  Metcalfe's 
creditor  to  the  amount  of  500/.,  but  never  spoke  of  the  mortgage,  or 
claimed  the  goods  as  his  own,  though  the  attorney  told  him  that  he  had 
some  intention  to  sell  theoL  The  defendant  purchased  bonfi  fide,  and 
in  total  ignorance  that  the  plaintiff  had  any  interest.  The  bill  of  sale 
was  executed  on  the  12th  of  August,  the  plaintiff's  first  application  was 
made  in  December,  when  he  demanded  the  sum  advanced ;  which 
being  refused,  he  demanded  the  goods :  they  were  refused  also. 

The  difficulty  was,  to  give  the  defendant  the  benefit  of  these  facu* 
under  the  pleas  on  the  record.    After  I  had  summed  up  the  evidence, 

(a)  Januaiy  16tfa.    Before  Lord  Deninan,  C.  J.,  Williams  and  Coleridge,  Ja. 
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an  application  to  amend  by  introducing  a  plea  of  leave  and  license  was, 
Tor  obvious  reasons,  refused. 

The  defendant^  counsel  contended  that  the  plaintiff's  conduct  amount- 
ed to  a  concurrence  in  the  sale,  so  as  to  make  him  in  truth  the  vendor, 
and  divest  the  property.  I  thought  there  was  no  evidence  of  this; 
and  declined  to  take  the  jury's  opinion,  whether  the  facts  proved  it. 
We  granted  a  rule  for  a  new  trial,  being  desirous  of  considering 
whether  this  view  of  the  case  ought  not  to  have  been  submitted  to  the 
jury. 

Much  doubt  has  been  entertained  whether  these  acts  of  the  plaintiff, 
however  culpable  and  injurious  to  the  defendant,  and  however  much 
they  might  be  evidence  of  the  goods  not  being  his,  in  the  sense  that  any 
persons,  and  amongst  others  the  defendant,  would  be  naturally  induced 
thereby  to  believe  that  they  were  not,  furnished  any  real  proof  that  they 
were  not  his.  His  title  having  been  once  established,  the  property  could 
only  be  divested  by  gift  or  sale;  of v which  no  specific  act  was  even  sur- 
mised. 

But  the  rule  of  law  is  clear,  that,  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  the  existence  of  a  certain  stale  of 
things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  i«  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time;  and  the 
plaintiff,  in  this  case,  might  have  parted  with  his  interest  in  the  property 
by  verbal  gift  or  sale,  without  any  of  those  formalities  that  throw  techni- 
cal obstacles  in  the  way  of  legal  evidence.  And  we  think  his  conduct, 
in  standing  by  and  giving  a  kind  of  sanction  to  the  proceedings  under 
the  execution,  was  a  fact  of  such  a  nature,  that  the  opinion  of  the  jury 
ought,  in  conformity  to  Heane  v.  Rogers^  9  B.  &  C.  586,  (17  E.  C-  L.  R. 
449,)  and  Chaves  v.  Key^  3  B.  &  Ad.  318,  note  (a,)  (83  E.  C.  L.  R.  79,) 
to  have  been  taken,  whether  he  had  not,  in  point  of  fact,  ceased  to  be 
the  owner.  That  opinion,  in  the  affirmative,  would  have  decided  the 
second  issue  on  the  record  in  the  defendant's  favour. 

Rule  absolute. 


In  the  Matter  of  HARRIS.— p.  475. 

A  party  ivho  had  been  appointed  to,  and  was  discharging,  the  office  of  town  clerk  of  a  borough, 
when  the  Manidtwl  Corporation  Act,  5  dc  6  W.  4,  c.  76,  paned,  was  afterwards  removed  by  the 
town  eouncil,  and  claimed  compensation  under  sect  66.  A  motion  was  then  made,  at  the 
instance  of  the  corporation,  for  a  quo  warranto  information  against  him  for  exercising  the 
office,  on  the  alleged  grounds  tlut  he  was  not  a  burgess  at  the  time,  was  not  sworn  in,  and 
did  not  make  the  declaration  required  by  stat.  9  G.  4,  c  17. 

Hekl,  that  under  the  above  circumstances,  an  information  ought  not  to  be  granted  for  the  pur- 
pose oi  trying  the  title  to  an  office  which  was  determined. 

Starkie  moved  for  a  rule  to  show  cause  why  a  quo  warranto  infor- 
mation should  not  issue  against  Charles  Pestell  Harris,  a  gentleman, 
for  exercising  the  office  of  town  clerk  of  the  borough  of  Cambridge. 
Mr.  Harris  was  first  elected  town  clerk  in  June,  1830,  to  continue  in 
office  till  August  24th,  1831.  He  on  that  occasion  took  the  oath  of 
office,  and  the  other  requisite  oaths,  and  subscribed  the  declaration  im- 
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posely  by  stat.  9  G.  4,  c.  17,  s.  2,  in  lieu  of  the  sacramental  test ;  and  he 
received  a  grant  of  the  office  for  the  time  above  mentioned,  under  the  cor* 
poration  seal.  The  office  of  clerk  of  the  peace  is  part  of,  or  incidental  to, 
thatof  town  clerk  of  the  borough.  In  August,  1831,  Harris  was  re-elected 
for  one  year,  ending  August  24th,  1832  ;  and  he  was  then  elected  again 
for  the  like  term,  taking  the  oaths,  and  subscribing  the  declaration  upon 
each  reappointment.  On  the  16th  of  August,  1833,he  was  again  elected; 
and  it  was  agreed  that  he  should  thenceforth  hold  the  office  so  long  as 
he  should  demean  himself  therein  properly,  and  to  the  satisfaction  of  the 
mayor,  bailiffs,  and  burgesses.  A  grant  of  the  office  upon  these  terms 
was  engrossed  and  sealed  with  the  corporation  seal,  on  the  24th  of  Au- 
gust, 1833.  Harris  did  not,  upon  or  after  that  election,  take  the  oaths 
of  office  or  the  oaths  of  allegiance  and  supremacy,  or  subscribe  the  above 
mentioned  declaration.  He  was  not,  at  the  time  of  any  of  the  elections, 
a  burgess  or  freeman  of  the  borough.  He  executed  the  office  of  town 
clerk  and  clerk  of  the  peace,  and  received  the  salary  and  emoluments, 
from  August  24th,  1833,  till  January  1st,  1836,  on  which  day  he  was 
removed  and  another  person  elected  by  the  town  council.  Harris  there- 
upon claimed  of  the  council  4,147/.,  as  compensation  for  the  loss  of  his 
office  of  town  clerk,  under  stat.  5  &  6  W.  4,  c.  76,  s.  66.  The  present 
motion  was  grounded  on  the  affidavit  of  a  burgess  and  rated  inhabitant 
householder  of  the  borough,  setting  forth  the  above  facts,  and  stating  that 
it  was  of  great  importance  to  the  rate-payers  that  the  title  of  Harris 
should  undergo  investigation.  The  affidavit  also  contained  extracts  from 
a  charter  granted  to  the  late  corporation  by  Charles  II.,  and  other  state- 
ments, tending  to  show  that,  before  Harris's  election  in  1830,  the  office 
of  town  clerk  had  always  been  holden  for  life:  and  the  deponent  stated 
that  he  always  understood  and  believed  that,  by  immemorial  custom, 
no  person  was  eligible  to  it  who  was  not  at  the  time  a  burgess  or  free- 
man. He  further  deposed  to  the  custom  of  the  borough,  recognised  by 
the  above  charter,  as  to  swearing  the  town  clerk  into  office. 

Starkie  now  contended  that,  if  the  title  of  Harris  were  tried  on  a  quo 
warranto  information,  it  would  appear  that  he  was  not  legally  in  office 
when  stat.  5  &  6  W.  4,  c.  76,  for  regulating  municipal  corporations, 
passed  (September  9th,  1835,}  and  consequently  was  not  entitled  to 
compensation.  First,  he  was  not  an  actual  officer,  because  he  had  not 
been  sworn  in :  stat.  13  C.  2,  stat.  2,  c.  1;  Rex  v.  Pindar ^  cited  in  Rex 
V.  ReekSf  2  Ld.  Raym.  1447.  S.  C.  1  Stra.  582,  as  the  case  of  the  mavor 
of  Penryn;  Rex  v.  Ellis,  9  East,  252,  note  (a.)  S.  C.  2  Stra.  994;  Rex 
V.  Clarke,  2  East,  75 ;  Rex  v.  Courtenay,  9  East,  246;  Rex  v.  Sioyer, 
10  B.  &  C.  486,  (21  E.  C.  L.  R.  121 ;)  Rexv.  Roberts,  3  A.  &E.  771,  (30 
E.  C.  L.  R.  213.)  Nor  could  this  defect  be  cured  by  the  annual  indemnity 
act ;  for  those  acts  al  ways  have  a  proviso  that  nothing  therein  contained  shall 
restore  or  entitle  any  person  to  an  office  already  filled  up  by  another,  {a) 
Further,  he  was  not  legally  in  office,  because  he  was  not  a  burgess,  and  be- 
cause he  had  not  made  the  declaration  required  by  stat.  9  6. 4,  c.  17,s.  2, 
in  default  of  which,  by  sect.  4,  the  appointment  of  a  town  clerk  is  void. 
[Patteson,  J.  This  party  was  de  facto  town  clerk  when  the  act  5  &  6  W. 
4,  c.  76,  passed.  Supposing  a  quo  warranto  information  to  be  tried,  it 
would  still  be  a  question,  on  the  construction  of  that  act,  whether  or  not 
he  was  so  in  office  when  the  act  passed,  as  to  be  entitled  to  compensa 

(a)  He  dtfld  as  tn  iiutaiicc^  itaL  9  G.  4^  c  6,  a«  <L 
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tioD.]  The  question  of  title  must  be  determined ;  and  the  Lords  of  the 
Treasury  would  not  be  a  proper  tribunal  for  that  purpose.  It  is  no 
ground  for  refusing  this  application,  that  the  party  is  now  out  of  office ; 
there  are  instances  in  which  a  quo  warranto  information  has  issued  after 
the  office  had  expired.  [Patteson,  J.  Has  that  been  so  when  the 
office  has  been  determined  by  legal  authority  ?]  The  removal  by  the 
town  council  was  no  recognition  of  the  title.  [Littledale,  J.  There 
hare  been  instances  in  which  an  information  has  issued  after  the  office 
expired,  where  something  done  in  the  office  would  have  affected  the 
general  administration  of  affairs  in  the  borough.  Coleridge,  J.  Ini?e2 
V.  The  Mdtrmtn  of  New  Radnor,  2  Lord  Kenyon*s  notes,  498,  the  con- 
viction of  the  officer  de  facto  might  have  become  necessary,  as  evidence 
to  invalidate  the  title  of  other  members  of  the  corporation  claiming 
through  him.]  Here  the  question  of  title  affects  the  interests  of  the  in- 
habitants. [Patteson,  J.  Not  directly.]  It  will  be  a  hardship  upon 
them  to  be  precluded  from  this  mode  of  trial.  [Lord  Dsnmam,  C.  J.  It 
would  also  be  a  hardship  on  the  individual  to  be  called  upon  to  prove 
his  title  when  he  has  been  turned  out  of  the  actual  enjoyment  of  the 
office.  While  he  held  it,  no  one  thought  of  inquiring  whether  or  not  he 
had  made  the  declaration.  He  is  permitted  to  act ;  and,  after  he  is  re- 
moved, it  is  discovered  that  he  was  not  an  officer.  The  grounds  alleged 
in  support  of  the  application  may  be  grounds  for  refusing  compensation 
if  the  town  council  think  fit.  Littledale,  J.  We  are  asked  to  send 
to  a  trial  the  question,  whether  this  party  was  an  officer  or  not,  when 
the  corporation  ought  to  decide  it  for  themselves.]  If  they  do  so,  and 
there  is  an  appeal,  it  will  be  difficult  to  try  such  a  question  before  the 
Privy  Council. 
Per  Curiam,  (a) 

Rule  refused. 

(a)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Ja. 


DUNN  and  Others,  Assignees  of  SHAW,  a  BanKrupt,  against  MASSET 
and  JARVIS.— p.  479. 

Stat.  6  G.  4,  c.  16,  0.  70,  does  not  enable  the  assignees  of  a  bankrupt  mortgagor  to  revest 
the  legal  aetata  in  themselves  by  tender  or  payment  to  the  mortgagee  after  the  day  on 
which,  by  the  deed,  the  mortgage  becomes  absolute  in  default  of  payment ;  though  a 
tender  or  payment  before  the  day  will,  under  that  section,  vest  the  legal  estate  in  them. 

Trover  for  title-deeds.  The  declaration  contained  two  counts,  one 
laying  the  possession  in  the  bankrupt  before  his  bankruptcy,  the  other 
in  the  assignees  after  the  bankruptcy.  Pleas.  1.  Not  Guilty.  2.  De- 
nying the  bankrupt's  possession  before  the  bankruptcy.  8.  Denying 
that  of  the  assignees.  Issues  thereon.  On  the  trial  before  Lord  Den- 
man, C.  J.,  at  the  sittings  in  London  after  last  Hilary  term,  the  following 
facts  appeared.  Shaw,  the  bankrupt,  in  1830,  mortgaged  the  premises 
to  which  the  above  deeds  related,  for  2000Z.  to  Thomas  Allen.  In 
December,  1833,  (after  an  intermediate  mortgage  to  the  plaintiff  Dunn, 
upon  which  nothing  material  turned,)  Shaw  mortgaged  the  same  premises 
to  the  defendants  for  3000Z.,  subject  to  Allen's  mortgage.  In  January, 
1834,  Shaw  committed  an  act  of  bankruptcy.    A  fiat  issued  against  him 
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in  February,  1834,  and  the  plaintiffs  were  appointed  assignees  under  the 
commission.  In  March,  1834,  the  defendants  paid  Allen  his  principal 
and  interest,  and  obtained  from*  him  an  assignment  of  his  mortgage  to 
a  trustee  on  their  behalf.  The  plaintiffs,  as  assignees  of  Shavr,  after- 
wards tendered  to  the  trustee  all  the  principal  and  interest  due  from  the 
bankrupt  on  the  last-mentioned  mortgage,  and  demanded  the  title-deeds, 
which  were  refused ;  and  thereupon  this  action  was  commenced.  The 
tender  was  long  subsequent  to  the  day  specified  in  the  mortgage-deed 
for  payment  of  the  principal,  and  after  which,  on  non-payment,  the 
conveyance  to  the  mortgagee  was  to  become  absolute.  The  assignees 
contended,  at  the  trial,  first,  that  the  mortgage  of  December,  1833,  was 
void,  on  the  ground  of  fraudulent  preference ;  and,  secondly,  as  to  the 
defendants*  title  under  the  assignment,  that  the  plaintiffs,  by  their  tender 
to  the  trustee,  became  legally  entitled  to  the  mortgaged  premises,  and  to 
the  deeds,  under  stat.  G.  4,  c.  16,  s.  70.(a)  The  Lord  Chief  Justice  left 
it  to  the  jury  whether  or  not  there  was  a  fraudulent  preference  in  the 
execution  of  the  deed  of  December,  1833;  and  they  found  in  the  affirm- 
ative. It  was  then  agreed  that  the  plaintiffs  should  be  nonsuited,  with 
leave  to  move  to  enter  a  verdict  for  them  if  the  Court,  on  the  con- 
struction of  the  statute,  should  think  them  entitled  to  recover. 

Sir  F.  Pollock  now  moved  accordingly.  The  object  and  effect  of  the 
act  are  that  the  assignees,  on  tendering  the  principal  and  interest  due 
from  the  bankrupt  on  a  mortgage,  shall  be  entitled  to  dispose  of  the 
mortgaged  estate  without  waiting  for  a  reconveyance,  or  going  into  a 
court  of  equity.  [Littledale,  J.  Does  sect.  70  mean  more  than  to 
place  the  assignees  in  the  situation  which  the  mortgagor  would  have 
stood  in,  if  he  had  not  become  bankrupt?]  It  enables  them  to  tender 
before  the  day  specified  for  payment ;  and,  as  the  clause  is  worded,  at  any 
period  "  before  the  time  of  the  performance"  of  the  condition  stated  in 
the  mortgage.  The  Lord  Chief  Justice,  at  the  trial,  thought  it  doubtful 
whether  this  meant  the  time  fixed  for  performance,  or  any  time  while 
the  condition  remained  unperformed.  [Lord  Denman,  C.  J.  The  clause 
is  unfortunately  expressed:  the  words  are,  that  the  assignees  may, 
"  before  the  time  of  the  performance  of  such  condition,  make  tender  or 
payment  of  money  or  other  performance,  according  to  such  condition  ;" 
and,  '^  after  such  tender,  payment,  or  performance,"  may  dispose  of  the 
estate.] 

Littledale,  J.  I  am  of  opinion  that  the  legal  estate  in  this  case 
remained  in  the  defendants.  In  the  ordinary  case  of  a  mortgage,  if  the 
money  be  not  paid  till  after  the  specified  day,  the  mortgagor  must  go 
into  a  court  of  equity  to  recover  the  premises.  The  object  of  sect.  70 
of  the  Bankrupt  Act  was,  not  merely  to  put  the  assignee  in  the  situation 
of  the  bankrupt,  but  also  to  give  him  the  power  of  tendering  before  the 
specified  day ;  an  advantage  which  the  bankrupt  himself  would  not  have 
had,  because  in  general  a  mortgagee  is  not  bound  to  receive  his  money 
before  the  day.     Here  the  tender  appears  not  to  have  been  made  till 

(a)  Stat.  6  O.  4,  c.  16,  s.  70,  enacts,  **That  if  any  bankrupt  shaU  have  granted,  con- 
Teyed,  assured,  or  pledged  any  real  or  personal  estate,  or  deposited  any  deeds,  such  grant, 
conveyance,  assurance,  pledge,  or  deposit  being  upoD  condition  or  power  of  redemption 
at  a  future  day,  by  payment  of  money  or  otherwise,  the  assignees  may,  before  the  time 
of  the  performance  of  such  condition,  make  tender  or  payment  of  money  or  other  per- 
formance, according  to  such  condition,  as  fully  as  the  bankrupt  might  have  done,  and 
after  such  tender,  payment,  or  performance,  may  seU  and  dispose  of  such  real  or  personal 
estate  for  the  benefit  of  the  creditors  as  aforesaid." 
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after  the  day ;  and  therefore  the  deeds,  when  demanded,  would  not  have 
been  the  property  of  the  bankrupt,  and  were  not  that  of  the  assignees. ' 

Pattkson,  J.  The  assignees  clearly  could  not,  independently  of  the 
seventieth  section,  revest  the  legal  estate  in  themselves  by  a  tender  after 
the  day.  Nor  does  the  section  enable  them  to  revest  it  by  such  a  tender. 
It  does  indeed  seem  to  give  them  a  power,  which  the  bankrupt  would  not 
have  htfd,  of  performing  the  condition  in  the  mortgage-deed  by  anticipa- 
tion ;  but  it  gives  them  no  greater  privilege  of  tendering  after  the 
specified  time  than  he  would  himself  have  had. 

Coleridge,  J.,  and  Lord  Denman,  C.  J.,  concurred. 

Rule  refu8ed.(a) 
(a)  Leave  was  given  to  move  at  chambers  to  enter  a  verdict  for  the  plaintiffs  on  the 
first  issue,  and  for  the  defendants  on  the  others. 


RANSFORD  against  COPELAND.— p.  482. 

In  avumprit  by  the  public  officer  of  a  company,  described  in  the  declaration  as  carrying  on  the 
business  of  bankers  in  England  according  to  stat.  7  G.  4.  c.  46,  the  defendant  pleaded  that 
the  company  canying  on  business,  as  in  the  declaration  mentioned,  consulted  of  more  than  six 
persons,  and  that  they  were  illegally  associated  together  and  carried  on  such  business  for  the 
purpose  of  borrowing  and  taking  up  in  England  money  on  their  bills  and  notes,  payable  ou 
demand  or  at  le«  than  six  months  from  the  borrowing,  during  the  continuance  of  the  privi- 
leges granted  to  the  Bank  of  England  by  stat  3  <&  4  W.  4.  c.  98.  Replication :  that  the 
company  were  not  illegally  associated  together,  nor  did  they  carry  on  the  said  business  for  the 
purpose  in  the  plea  mentioned,  in  manner  and  form,  &c.    Issue  thereon. 

Held,  that  the  statement  in  the  plea,  of  the  company  bemg  illegally  associated,  was  a  substantive 
allegation,  compounded  of  law  and  fact,  and  traversable.  And,  therefore,  that  the  defendant 
was  bound  to  prove,  not  only  that  the  company  carried  on  business  for  the  purpose  of  taking  up 
money  on  bills  or  notes  at  less  than  six  months,  during  the  continuance  of  the  bank  charter, 
but  also  the  fact  whidi  rendered  such  business  illegal,  viz.  that  it  was  carried  on  within  sixty- 
five  miles  of  London. 

Assumpsit.  The  plaintiff  declared  as  one  of  the  public  and  regis- 
tered officers  of  "certain  persons  united  in  copartnership,  carrying  on 
the  trade  or  business  of  bankers  in  England,  under  the  name  of  the 
Leamington  Bank,  according  to  the  form  and  effect  of  the  statute," 
&c.,  7  G.  4.  c.  46.  The  first  count  charged  the  defendant  as  acceptor 
of  a  bill  of  exchange  payable  to  order,  and  endorsed  to  the  said  persons 
united  in  copartnership ;  the  second  was  on  an  account  stated.  Plea, 
"  That  the  said  persons  united  in  copartnership,  carrying  on  the  trade 
or  business  of  bankers  in  England,  as  in  the  declaration  mentioned,  at 
the  time  of  the  making  of  the  promises  in  the  declaration  mentioned, 
were  and  consisted  of  more  than  six  persons,  to  wit,  one  hundred  per- 
sons, and  that  they  were  illegally  associated  together  and  carried  on  the 
trade  or  business  aforesaid  with  the  view  and  for  the  purpose  of  bor- 
rowing and  taking  up  in  England  sums  of  money  on  their  bills  or  notes,  * 
payable  on  demand,  or  at  a  less  time  than  six  months  from  the  bor- 
rowing thereof,  during  the  continuance  of  the  privileges  granted  by  a 
certain  statute,  made  or  passed,"  &c.  (3  &  4  W.  4,  c.  98,)  "  to  the  Go- 
vernor and  Company  of  the  Bank  of  England:"  verification.  Replica- 
tion :  that  the  said  persons  united,  &c.,  "were  not  illegally  associated 
together,  nor  did  they  carry  on  the  said  trade  or  business  with  the  view 
or  for  the  purpose  in  the  said  plea  mentioned,  in  manner  and  form," 
&c. :  conclusion  to  the  country.     Issue  thereon. 

(a)  Before  Lord  Denman,  C.  J.,  LitUedale,  Patteson,  and  Coleridge,  Ja. 
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On  the  trial  before  Lord  Abinoeb,  C.  B.,  at  the  last  Spring  assizes 
at  Warwick,  the  defendant  proved  that  the  company,  consisting  of 
more  than  six  persons,  did  take  up  money  on  their  notes  payable  on 
demand,  and  it  was  insisted  that  such  proof  entitled  him  to  a  verdict, 
inasmuch  as  the  illegality  of  the  association  was  not  put  in  issue  by 
the  replication,  being  matter  of  law,  which  is  not  traversable.  The 
Lord  Chief  Baron  held  that  it  was  incumbent  on  defendant  to  prove 
a  trading  within  sixty-five  miles  of  London,  in  order  to  show  the  ille- 
gality of  the  association :  and,  for  want  of  such  evidence,  he  directed  a 
verdict  for  the  plaintiflf,  reserving  leave  to  move  to  enter  a  verdict  for 
the  defendant. 

O.  Hayes  now  moved  accordingly,  (a)  It  was  not  alleged,  in  the 
plea,  that  the  plaintiffs  traded  within  sixty-five  miles  of  London  :  that 
fact,  therefore,  was  not  in  issue  ;  and  the  defendant  was  not  bound  to 
prove  it.  The  word  "illegally,"  in  the  plea,  did  not  put  the  fact  in 
issue ;  it  merely  expressed  an  inference  drawn  by  the  pleader  from  the 
substantive  allegations ;  no  proof  was  necessary  to  support  it,  nor  in- 
deed would  a  jury  be  competent  to  say  what  proof,  if  offered,  would 
support  it.  It  is  like  the  allegation  "contra  formam  statuti,"  which  is 
no  more  than  a  conclusion  of  law  from  facts  previously  alleged,  and 
docs  not  aid  the  pleading  if  the  facts  alleged  are  insufficient  to  show  a 
violation  of  the  statute.  So,  on  the  other  hand,  if  facts  are  stated  in  a 
]ilea,  showing  clearly  that  a  statute  has  been  infringed,  the  conclusion 
"contra  formam  statuti"  is  unnecessary;  Peate  v.  Dickerij  1  Cro.  M.  & 
R.  422.  S.  C.  5  Tyr.  116.  If  the  word  "  illegally"  were  taken  as  in- 
volving allegations  of  fact,  an  indefinite  latitude  of  proof  would  be 
given  to  the  party  pleading ;  and  a  Court  of  error  could  not  judge  from 
the  record  whether  or  not  the  charge  of  illegality  was  made  on  suffi- 
cient legal  grounds.  [Patteson,  J.  The  plea  here  does  not  state  the 
illegality  as  an  inference  from  the  facts,  but  makes  a  substantive  aver- 
ment that  the  company  were  associated  and  carried  on  business  illegally, 
thus  rendering  it  necessary  that  some  fact  should  be  proved  as  a  ground 
for  the  averment  of  illegality.]  The  whole  plea  forms  one  connected 
statement;  the  word  "illegally"  only  qualifies.  [Patteson,  J.  "With 
out  probable  cause"  involves  a  conclusion  of  law,  yet  the  facts  leading 
to  that  conclusion  are  never  stated.]  That  is  an  averment  of  mixed 
law  and  fact ;  and  it  occurs  in  a  declaration ;  a  plea  ought  not  to  consist 
of  fact  complicated  with  law.  The  defendant  here  has  proved  every 
specific  matter  of  fact  alleged  in  his  plea,  and  put  in  issue  by  the  re- 
plication. The  plea  might  have  been  demurrable,  or  the  plaintiff  may 
be  entitled  to  judgment  non  obstante  veredicto ;  but  those  questions  do 
not  arise  now.  Suppose  the  plea  had  merely  been,  that  the  company 
carried  on  business  illegally,  and  that  had  been  traversed;  a  jury  could 
not  have  tried  the  question  whether  the  business  was  carried  on  legally 
'or  not  There  must  have  been  a  repleader.  [Lord  Denman,  C.  J. 
There  is  certainly  great  inconvenience  in  this  general  use  of  the  word 
"illegally,"  because,  if  it  is  considered  as  involving  some  fact  which  is 
to  be  the  subject  of  proof,  the  defendant  may  avail  himself  of  any  fact 
which  would  render  the  business  illegal.  Still  it  seems  monstrous  that 
the  defendant  should  make  this  application  under  the  present  circum- 
stances.   We  will  not  grant  a  rule  if  we  can  avoid  it.] 

Cur.  adv.  vtilt. 
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Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (May  5th) 
delivered  the  judgment  of  the  Court.  After  having  stated  the  pleadings 
and  the  facts,  his  lordship  said. 

It  is  now  admitted  that  the  plea  is  bad,  but  contended,  as  at  the  trialy 
that  it  was  proved  in  fact.  The  question  is,  whether  the  allegation  in 
the  plea,  that  the  company  was  illegally  associated,  is  an  allegation  of 
a  mere  result  of  law,  or  of  law  and  fact  mixed.  The  distinction  is  ob- 
vious :  and  all  the  authorities,  most  of  which  are  referred  to  in  Lucas  v. 
Nockelisj  10  Bing.  157,  (25  E.  C.  L.  R.  71,)  turn  upon  it.  We  are 
clearly  of  opinion  that  the  allegation  in  this  case  is  one  compounded 
of  law  and  fact,  and  therefore  traversable. 

The  plea  does  not  state  certain  facts,  and  then  go  on  to  allege  whereby 
the  association  was  illegal,  or  any  words  to  that  effect :  but  contains 
a  distinct  and  separate  allegation  that  the  association  was  illegal  within 
the  Stat  3  &  4  W.  4.  c.  98.  It  is  plain,  that  if  it  were  so  illegal,  that 
illegality  must  arise  from  some  fact,  or  the  absence  of  some  fact,  either 
of  which  required  to  be  established  by  proof;  and  such  proof  is  ne- 
cessarily matter  for  the  consideration  of  a  jury.  We  think  that  the 
learned  judge  was  quite  right  in  requiring  such  proof;  and  that  the 
verdict  must  stand. 

Rule  refused. 


JONES  against  LITTLEDALE  and  Others.— p.  486. 

L.  and  Co.,  broken  at  Liverpool,  sold  heipp  by  auctioa  at  their  rooms,  and  gave  an  inToioe,  de 
•criMng  the  goods  as  **  bought  of  L.  and  Co.,"  and  received  part  of  the  price,  but  failed  t« 
deliver  the  gGNods.  An  action  being  brought  against  them  by  the  purchaser  for  the  non 
dehveiy,  and  for  money  had  and  received. 

Held,  Ihat  L.  and  Co.  had  made  themselves  responsible  as  seUers,  by  the  invoice;  and  could  not 
defend  themselves  by  evidence  tending  to  show  that  they  sold  as  agents,  and  had  intimated 
that  fact  before  and  at  the  time  of  the  sale,  and  that,  the  principals  being  indebted  to  L.  and 
Co^  the  invoice  had  been  made  out  in  i  their  names,  according  to  a  custom  of  brokers  in 
Liverpool,  to  secure  the  passing  of  the  purchase-money  through  their  hands. 

Assumpsit  for  not  delivering  a  quantity  of  hemp,  alleged  to  have 
been  bought  by  the  plaintiff  of  the  defendants  at  the  price  of  155/. 
I4s.  lid.  There  was  also  a  count  for  money  had  and  received,  and 
on  an  account  stated.  The  defendants  pleaded  to  the  first  count,  and  all 
but  52/.  in  the  second  count,  non  assumpserunt ;  and  as  to  that  521.  a 
tender.     The  particulars  of  demand  claimed  155/.  14^.  lld^. 

On  the  trial  before  Patteson,  J.,  at  the  last  Liverpool  assizes,  it  ap- 
peared  that  the  plaintiff  had  (in  1836)  bought,  by  auction,  at  the  rooms 
of  the  defendants,  who  were  brokers  at  Liverpool,  the  hemp  in  ques- 
tion, to  be  paid  for  at  certain  times  then  agreed  on  :  that  the  defendant^ 
afterwards  sent  an  invoice  of  the  goods,  headed, — 

" JoneSi 

Bought  of  J.  and  H.  Littledale, 
Sixty-four  bales  of  hemp.    Payment  fourteen  days  and  six  months. 
Received  on  account  100/.  October  31. 

Settled  November  26. 

(Signed  by  defendants'  clerk.)" 
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That  the  plaintiff,  on  the  31st  of  October,  paid  the  defendants  lOOA, 
and  afterwards,  on  the  26th  of  November,  the  residue,  52/.;  and  on  the 
latter  day  asked  for  a  delivery  order.  An  order  on  Messrs.  Coupland 
and  Duncan  was  given  him,  which  on  presentation  the  same  day  was 
refused ;  and  one  of  the  defendants,  being  applied  to,  said  that  he  would 
see  his  attorney,  and  procure  the  delivery;  but  the  defendants  never 
did  procure  the  delivery.  In  answer,  the  defendants  offered  to  prove 
that  the  hemp  was  advertised  in  two  newspapers,  which  the  plaintiff 
was  in  the  habit  of  seeing,  for  sale,  at  the  rooms  of  the  defendants, 
brokers,  with  a  reference  to  Coupland  and  Duncan,  merchants,  {a]^  That 
it  was  sold  by  auction  at  the  defendants'  rooms,  under  printed  conditions 
of  sale,  describing  the  defendants  as  the  seller's  brokers,  but  not  men- 
tioning the  name  of  the  seller :  that  the  defendants  had  made  advances 
to  Messrs.  Coupland  and  Duncan  on  these  and  other  goods;  and  that 
the  custom  at  Liverpool  was  for  brokers,  when  they  had  made  advan- 
ces, to  deliver  invoices  in  their  own  names,  in  order  to  secure  the  pass- 
ing of  the  purchase  money  through  their  hands :  That  Messrs.  Coupland 
and  Duncan  became  bankrupts,  and  that  a  fiat  issued  on  the  25th  of 
November,  (i)  The  learned  judge  thought  that  these  facts,  if  proved, 
constituted  no  defence  to  the  action;  and  directed  a  verdict  for  the 
plaintiff. 

Cresswell  now  moved  (c)  for  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdirection.     The  evidence  which 
it  was  proposed  to  offer  would  have  been  a  good  defence,  and  should 
have  gone  to  the  jury.     If  the  plaintiff  knew  that  the  defendants  were 
selling  for  Coupland  and  Duncan,  he  has  no  right  to  recover  against  the 
defendants.     This  was  a  sale  by  brokers  for  a  declared  principal :  the 
terms  of  the  invoice  could  not  alter  the  contract  entered  into  by  that 
sale.    The  invoice  is  not  the  contract.     [Coleridge,  J.     Do  not  the 
brokers,  by  such  a  dealing  as  this,  undertake  that  they  have  a  right  to 
deliver  ?]     If  they  do,  and  have  not  the  right,  they  may  be  liable  on  a 
declaration  adapted  to  those  circumstances.     Had  the  plaintiff  here 
made  his  payment  at  the  fourteen  days,  he  would  probably  have  ob- 
tained the  goods,  for  Coupland  and  Duncan  were  still  solvent.     Moore 
V.  Clementson,  2  Camp.  22,  shows  that  parol  evidence  may  be  received 
to  prove  who  was  the  real  principal  in  a  sale  of  goods,  though  an  in- 
voice may  have  been  given  in  which  that  party  was  not  named ;  a  fact 
upon  which  Lord  Ellenborough,  in  that  case,  thought  no  stress  was 
to  be  laid.     [Patteson,  J.     Such  evidence  is  admissible  to  charge  a 
party  not  mentioned  in  the  invoice ;  but  can  it  also  be  received  to  ex- 
onerate the  seller  named  in  the  invoice,  when  he  is  sued  as  such  ?]     If 
once  admitted,  it  must  be  available  in  either  case.     As  to  the  counts 
for  money  had  and  received,  the  52/.,  received  by  the  defendants  after 
the  bankruptcy,  was  tendered  back;  and,  with  respect  to  the  100/.,  if 
Coupland  and  Duncan  were  the  owners  of  the  goods,  and  sold  them 
through  the  defendants  as  brokers,  and  the  defendants  received  this 
money  with  their  sanction,  the  payment  was  virtually  a  payment  to 
Coupland  and  Duncan :  Warner  v.  M'Kay,  1  M.  &  W.  591,  S.  C.  Tyr. 
&  Gr.  965,  explains  the  law  on  this  subject     [Patteson,  J.     Accord- 

{a\  The  adveituement,  after  describing  the  goods,  added,  <<  Apply  to  Coupland  and  Duncan, 
merchants,  or  Littledale  and  Co.,  brokers.'' 

(6)  It  was  admitted,  on  the  trial,  that  the  defendants  had  tendered  the  52il 
(c;  BeliDra  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Jg. 
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ing  to  your  view  of  the  case,  what  need  had  the  plaintiflf  of  a  delivery 
order?]  Probably  it  was  a  voucher  to  Coupland  and  Duncan  that  the 
defendants  had  been  paid.  The  defendants,  not  having  the  advantage 
of  a  lien,  may  have  arranged  with  the  owners  that  the  goods  should 
not  be  given  up  without  such  voucher. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (May  5th)  de- 
livered the  judgment  of  the  Court.  After  having  stated  the  pleadings, 
and  the  facts  as  they  are  above  set  forth,  his  lordship  said, 

On  moving  to  set  aside  this  verdict,  the  counsel  for  the  defendants 
argued  that  the  sale  by  auction  was  the  contract,  from  which,  and  the 
previous  advertisement,  it  was  apparent  that  the  plaintiff  knew  that 
the  defendants  were  only  agents,  and  who  the  principals  were,  and  that 
the  learned  judge  should  have  left  to  the  jury  to  say  whether  the  con- 
tract was  made  with  the  defendants,  or  the  principals;  urging  also  that, 
if  the  purchase  money  had  been  paid  at  the  proper  time,  the  plaintiff 
would  have  obtained  the  goods;  and  contending  that  the  100/.  must  be 
taken  as  paid  to  the  principals,  and  might  be  proved  under  the  §at 
against  them,  and  that  the  52lj  paid  after  the  fiat,  had  been  tendered. 
And  he  cited  Moore  v.  Clementson,  2  Camp.  22,  to  show  that  the  form 
of  the  invoice  made  no  difference,  but  evidence  was  admissible  to  show 
who  was  the  real  c,ontracting  party;  contending  that,  from  the  evidence 
of  the  facts  and  the.  custom,  the  invoice  had  the  same  effect  as  if  it  had 
stated  that  the  plaintiff  bought  of  the  defendants  for  Coupland  and 
Duncan,  payment  to  be  made  to  the  defendants. 

There  is  no  doubt  that  evidence  is  admissible,  on  behalf  of  one  of  the 
contracting  parties,  to  show  that  the  other  was  agent  only,  though  con- 
tracting in  his  own  name,  and  so  to  fix  the  real  principal ;  but  it  is  clear 
that,  if  the  agent  contracts  in  such  a  form  as  to  make  himself  personally 
responsible,  he  cannot  afterwards,  whether  his  principal  were  or  were 
not  known  at  the  time  of  the  contract,  relieve  himself  from  that  respon- 
sibility. In  this  case  there  is  no  contract  signed  by  the  sellers,  so  as  to 
satisfy  the  statute  of  frauds,  until  the  invoice,  by  which  the  defendants 
represent  themselves  to  be  the  sellers :  and  we  think  that  they  are  con- 
clusively bound  by  that  representation.  Their  object  in  so  represent- 
ing was,  as  appeared  by  the  evidence  of  custom,  to  secure  the  passing  of 
the  money  through  their  hands,  and  to  prevent  its  being  paid  to  their 
principals ;  but  in  so  doing  they  have  made  themselves  responsi- 
ble; and  we  think  it  impossible  to  read  the  invoice  in  the  sense  pro- 
posed. 

Rule  refused. 
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COX  against  PAINTER.— p.  491. 

In  an  action  for  trespanes,  laid  on  a  day  named  and  on  divera  daya  between  that  day  and  the 
commencement  of  the  action,  the  Niai  Prioa  record  omitted  the  date  of  the  writ.  It  did  not 
appear  whether  the  ominion  occurred  also  in  the  iasne  ilelivered.  The  judge  at  Nisi  Priua, 
on  the  ground  that  it  waa  necessary  thai  the  commencement  of  the  action  should  appear,  in- 
serted the  date  from  the  original  writ;  which  waa  produced,  lliis  Couit  refused  a  rule  for  a 
nonsuit  or  new  trial, 

1.  Because  the  commencement  of  the  action  sufficiently  appeared  firom  the  writ  produced,  with- 
out inserting  the  date  in  the  Nisi  Prius  reooid. 

3.  Because  the  amendment  might  be  made  at  Nisi  Prius,  under  the  Rules,  HiL  4  W.  4. 

Trespass.  The  declaration  stated  that  the  defendant^on  19th  Oc- 
tober, 1836,  and  on  divers  other  days  between  that  day  and  the  com- 
mencement of  this  suit,  with  force,  &c.,  broke  and  entered  a  dwelling- 
house,  &c.,  of  the  plaintiff,  tore  away  and  severed  certain  vegetables, 
shrubs,  &c.,  and  carried  away  and  converted  them  to  his  own  use,  and 
afterwards,  on  the  day  and  year  last  aforesaid,  ejected  and  expelled  the 
plaintiff  from  the  use,  occupation,  and  enjoyment  of  the  said  dwelling- 
house,  &c.,  and  continued  him  so  expelled  for  a  long  space  of  time,  to 
wit,  from  thence  hitherto ;  and  other,  &c.     Plea,  Not  Gnilty. 

On  the  trial  before  Parke,  B.,  at  the  last  Reading  assizes,  the  plain- 
tiff proved  the  trespass,  the  seizure,  and  the  ejectment  from  the  house; 
and  that  the  defendant  had  kept  the  possession  ever  since.  The  de- 
fendant failed  to  make  out  any  defence  proveable  under  the  general 
issue.  The  learned  judge,  in  summing  up  to  the  jury,  perceived  that 
the  Nisi  Prius  record  contained  no  date  of  the  writ  of  summons.  The 
time  down  to  which  the  damages  were  recoverable  not  appearing  on 
the  record,  his  lordship  allowed  the  plaintiff's  attorney  to  produce  the 
original  writ,  which  he  identified  upon  oath :  and  the  learned  judge 
then  inserted  on  the  record  the  date  from  the  writ,  giving  leave  to  the 
defendant  to  move  for  a  nonsuit,  in  case  the  Court  should  think  that  the 
amendment  ought  not  to  have  been  made.  Verdict  for  the  plaintiff^ 
damages  40^. 

J,  J.  fFilliams  now  moved  for  a  nonsuit  or  a  new  trial.  The  judge 
has  power  to  amend,  that  is,  to  alter  an  incorrect  date,  but  not  to  add  a 
date  where  there  was  none  before.  In  John  v.  Curriey  6  C.  &  P.  618, 
(25  E.  C.  L.  R.  564,)  there  was  a  plea  of  justification  to  a  declaration 
in  trespass  for  taking  mirrors  and  handkerchiefs ;  but  the  plea  omitted 
to  mention  the  handkerchiefs :  and  Parke,  B.,  refused,  at  the  trial,  to 
insert  the  words  "and  handkerchiefs,'*  on  the  ground  that  it  was  "not 
a  variance,  but  an  omission  in  the  record."  [Lord  Denman,  C.  J. 
There  was  nothing  to  amend  by.  Besides,  there  the  fault  was  in  the 
body  of  the  plea.]  Here  the  fault  is  in  the  declaration,  of  which  the 
statement  of  the  process  forms  a  part.  And  the  principle  relied  upon 
by  the  learned  judge  was  independent  of  the  difficulty,  that  there  was 
nothing  to  amend  by.  [Lord  Denman,  C.  J.  How  far  would  you 
carry  such  a  principle  ?  Will  you  argue  that  a  singular  may  not  be 
changed  into  a' plural  by  the  addition  of  the  s,  that  being,  not  an  amend- 
ment, but  an  insertion?  Littledale,  J.  What  was  the  necessity  for 
the  amendment  ?  The  commencement  of  the  action  appeared  by  the 
original  writ  which  was  produced.  This  used  to  be  the  method  of 
proof  in  questions  on  the  statute  of  limitations.]  Supposing  that  to 
remove  the  objection  as  to  the  amount  of  damages,  still  the  Nisi  Prius 
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record  wasYitiated  by  the  omission;  and,  if  the  insertion  was  improper, 
this  was  a  mistrial.  The  form  in  the  Rules  of  Hilary  term,  4  W.  4, 
has  not  been  followed,  5  B.  &  Ad.  x.,  xi.  [Patteson,  J.  But  it  is  said, 
<' Provided  that,  in  case  of  non-compliance,  the  Court  or  a  Judge  may 
give  leave  to  amend."]  That  leaves  open  the  question,  whether  this 
was  an  amendment;  according  to  John  v.  Currie,  6  G.  &  P.  618,  (25 
E.  C.  L.  R.  564,)  it  was  not,  though  a  false  date  might  have  been  rectified. 
But,  further,  the  provision  cannot  be  meant  to  apply  to  an  amendment 
made  at  this  stage.  The  defendant  was  entitled  to  insist  upon  the  Nisi 
Prius  record  being  perfect;  and  he  had  no  other  opportunity  of  taking 
the  objection.  Had  the  error  occurred  in  the  issue  delivered,  he  might 
have  applied  to  a  judge  to  order  the  amendment;  and,  in  that  case,  in 
default  of  his  so  applying,  the  objection  might  have  been  disallowed  at 
Nisi  Prius.  But,  here,  it  does  not  appear  that  the  issue  delivered  was 
wrong:  the  first  error  appears  to  be  in  the  Nisi  Prius  record;  and  the 
judge  should  have  refused  to  try.  The  cause  of  action,  for  any  thing 
apparent  on  the  record,  might  have  accrued  after  the  writ  issued.  If 
this  proceeding  be  supported,  the  rule  is  nugatory,  so  far  as  regards  the 
Nisi  Prius  record ;  for  there  will  be  no  means  of  enforcing  compliance 
with  it.  [Coleridge,  J.  In  Ball  v.  Hamlet^  1  C.  M.  &  R.  575.  S.  C. 
5  Tyrwh.  201,  the  Court  granted  a  rule  nisi  to  set  the  issue  and  notice 
of  trial  aside,  for  an  omission  of  dates;  but  they  said  that  it  would  be 
of  little  use,  as  they  should  give  leave  to  amend :  and  they  refused  to 
stay  proceedings  pending  the  rule.]  There  the  fault  was  in  the  issue 
delivered;  and  the  case  falls  within  the  distinction  already  pointed 
out. 

Lord  Denman,  C.  J.  The  production  of  the  writ  at  all  events  got  rid 
of  the  difficulty  as  to  the  commencement  of  the  action.  But,  generally^ 
I^ould  say  that  the  judge  had  power  to  make  such  an  amendment;  the 
proviso  adverted  to,  in  the  Rules  of  Hil.  4  W.  4,  5  B.  &  Ad.  x.,is  applica- 
ble to  a  <<  case  of  non-compliance"  with  the  forms  prescribed  by  the 
schedule.  In  John  v.  Currie,  6  C.  &  P.  618,  (25  E.  C.  L.  R.  569,)  there 
was  nothing  to  amend  by. 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred 

Rule  refused. 


DOE  on  the  Demise  of  PETER  BECK  against  JOHN  fiEAKIN.— 

p.  495. 

I.  In  cjectnieiit  bj  s  party  claiming  to  be  deviaee  of  a  manor,  the  tacts  of  the  devisor  having 
held  a  court  tlurty-five  years  ago,  and  the  lessor  of  the  plaintiff  on  several  occasions  since  his 
death,  and  of  appointments  of  game-keepers,  are  prima  facie  pioof,  both  that  a  manor  exists, 
and  that  the  lessor  of  the  plaintiff  is  the  lord,  without  the  production  of  court  rolls  or  any 
documentaiy  evidence  of  courts  having  been  held. 

S.  The  will  recited  that  the  devisor  had  charged  the  land  with  3000/.  on  his  daughter's  marriage ; 
then  followed  a  devise  to  trustees  to  keep  down  the  interest  and  apply  the  surplus  rents  as  di- 
lected,  till  the  leaser  of  plaintiff  should  come  to  the  age  of  twenty-three,  and  then  to  him,  sub- 
ject to  the  charge.  Held,  that  this  did  not  show  a  legal  estate  out  of  tlie  lessor  of  the  plain- 
tiff 

X  The  premises  in  dispute  had  been  enclosed  from  the  waste,  with  the  knowledge  of  the  lord, 
ten  years  before  the  action  was  brought :  three  days  before  the  action  was  brought,  the  lessor 
of  the  plaintiff  broke  down  the  fences.  Held,  to  be  a  sufficient  revocation  of  any  license  which 
could  be  presomed  from  previous  acquiescence. 
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Ejectment  for  messuages  and  lands  in  Shropshire.  On  the  trial  be- 
fore Holland,  B.,  at  the  last  Shrewsbury  assizes,  the  following  facts 
appeared.  The  lessor  of  the  plaintiff  was  second  son  of  Peter  Beck, 
deceased,  whose  will  was  put  in,  and  contained  the  following  clause. 
"  Whereas,  on  the  marriage  of  my  daughter,  Mary  Darnsward,  I  charged 
my  Hope  estate  with  the  sum  of  3000/.,  I  will  and  devise  unto  my  trus- 
tees hereinafter  named,  their  heirs  and  assigns,  all  that  my  manor  of 
Hope,"  "  with  the  several  farms,"  &c.,  "  thereunto  belonging,  to  hold 
unto  my  said  trustees,  their  heirs  and  assigns,  upon  trust  that  they  do 
and  shall  keep  down  the  interest  of  the  sum  of  3000/.  charged  thereoa 
in  favour  of  my  said  daughter  Mary,  by  virtue  of  her  marriage  settle- 
ment, and  to  apply  the  residue  of  such  rents  and  profits  in  aid  of  my 
personal  estate,  until  my  son  Peter  attains  the  age  of  twenty-three  years; 
and,  upon  his  attaining  that  age,  I  give  and  devise  the  same  manor  and 
premises  to  him  and  his  heirs  absolutely,  subject  nevertheless  to  the  said 
sum  of  3000/.  charged  thereon  in  favour  of  my  said  daughter  Mary 
Darnsward,  her  children,  and  issue."  Three  persons,  of  whom  the 
lessor  of  the  plaintiff  was  one,  were  then  named  trustees  and  executors 
of  the  will.  The  lessor  of  the  plaintiff  had  attained  the  age  of  twenty- 
three.  In  order  to  show  the  existence  of,  and  property  in,  the  manor  of 
Hope,  it  was  proved  that  Peter  Beck,  the  father,  had  held  a  court  about 
thirty-five  years  ago.  The  father  died  in  1824;  and  subsequently,  the 
lessor  of  the  plaintiff  had  held  meetings  which,  on  his  part,  were  repre- 
sented as  courts ;  but  it  was  denied  on  the  other  side  that  they  were  so. 
Some  deputations  of  game-keepers,  filed  with  the  clerk  of  the  peace, 
were  put  in,  one  of  which  was  in  the  name  of  the  trustees  under  the  will. 
No  court  rolls  were  produced.  It  was  proved  that  the  land  in  question, 
which  consisted  of  about  four  acres,  was  formerly  part  of  the  waste  of 
the  manor.  It  had  been  enclosed,  and  a  cottage  built  upon  it,  about  ten 
years  before  the  commencement  of  the  action.  The  lessor  of  the  plain- 
tiff lived  near  the  premises,  but  offered  no  interruption;  except  that, 
three  days  before  the  service  of  the  declaration  in  ejectment,  he  broke 
down  the  enclosures.  On  this  evidence,  the  defendant's  counsel  contend- 
ed that  no  manor  was  shown  to  exist;  that  at  any  rate  the  legal  estate, 
under  the  will,  was  not  shown  to  be  in  the  lessor  of  the  plaintiff  solely , 
and  that  there  was  ground  for  presuming  a  license,  which  could  not  be 
revoked  by  an  interruption  taking  place  so  short  a  time  before  the  com- 
mencement of  the  action.  The  learned  judge  was  of  opinion  that  a 
prima  facie  case  was  made  out  for  the  plaintiff,  but  reserved  leave  to 
move  for  a  nonsuit.     Verdict  for  the  plaintiff. 

Godson  now  moved  to  enter  a  nonsuit.  First,  there  was  not  sufficient 
evidence  to  go  to  the  jury  of  the  existence  of  a  manor  at  all,  without  the 
production  of  court  rolls,  or,  in  their  absence,  without  at  least  constant 
acts  done,  showing  notoriety  of  the  alleged  manorial  rights,  and  acquies- 
cence in  them.  Secondly,  the  will  gives  the  land  to  the  lessor  of  the 
plaintiff,  subject  to  a  charge.  Now  the  precise  nature  of  the  charge  did 
not  appear;  but  it  may  be  assumed  that  it  was  created  by  giving  a  term 
or  some  legal  estate.  That  being  so,  the  lessor  of  the  plaintiff  would 
have  only  an  equitable  title.  [Coleridge,  J.  Why  might  not  the 
charge  be  a  rent  charge?]  It  is  of  a  sum  in  gross,  not  an  annual  pay- 
ment. If,  contrary  to  the  more  ordinary  mode,  the  charge  was  such  as 
not  to  affect  the  legal  estate,  it  was  for  the  lessor  of  the  plaintiff  to  show 
its  nature.  He  cannot  be  said  to  have  made  out  his  title,  when  he  claims 
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under  a  will  which  shows  no  title,  except  on  the  supposition  that  a 
charge,  the  existence  of  which  in  some  shape  he  admits,  confers  no  legal 
estate.  Thirdly,  it  appears  from  Doe  dem.  Foley  v.  iVilsoUy  1 1  East, 
56,  that  a  license  to  the  defendant  was  to  be  presumed,  and  that  this  is  a 
good  defence  in  the  absence  of  a  revocation.  An  interruption,  made 
immediately  before,  and  for  the  purpose  of,  the  action,  cannot  have  the 
effect  of  a  revocation. 

Cur,  adv.  vuli. 

Lord  Denman,  C.  J.,  in  the  same  term,  (May  5th)  delivered  the 
judgment  of  the  Court.  After  stating  the  nature  of  the  application,  his 
lordship  said. 

The  lessor,  of  the  plaintiff  had  recovered  a  verdict  at  the  trial,  claim- 
ing the  land  in  question  as  parcel  of  the  waste  of  his  manor.  It  wasob* 
jected,  at  first,  that  he  had  given  no  evidence  of  a  manor,  or  of  his  being 
the  lord,  because  he  had  produced  no  court  rolls,  nor  any  other  docu- 
mentary proofs  of  the  holding  of  courts;  but  this  last  was  certainly  not 
necessary ;  and  the  parol  evidence,  that  his  father  had  held  a  court 
thirty-five  years  ago,  and  he  himself  on  several  occasions  more  recently, 
with  proof  of  the  appointments  of  gamekeepers  by  deputation,  were 
clearly  sufficient  prima  facie  evidence  of  both  facts. 

It  was  next  objected,  the  lessor  of  the  plaintiff  having  put  in  his 
father's  will,  that  he  had  thereby  shown  the  legal  estate  out  of  himself. 
The  will  was  stated  to  recite  some  subsisting  charges,  and  then  to  de- 
vise to  trustees  to  keep  down  the  interest  on  them,  and  apply  the  sur- 
plus rents  as  therein  directed  until  the  lessor  of  the  plaintiff  should  attain 
the  age  of  twenty-three ;  and  then  it  devised  to  him,  subject  to  the  be- 
fore-mentioned charges.  We  think  we  cannot  infer,  from  this  statement, 
that  any  legal  estate  was  outstanding  in  the  encumbrancers;  but  that 
the  more  reasonable  presumption  is  that  which  accords  with  the  very 
''•ords  of  the  will. 

Lastly,  it  was  said  that,  as  the  cottage  had  been  built  on  land  enclosed 
from  the  waste,  and  there  was  evidence  of  this  having  been  done  with 
the  knowledge  of  the  lord,  a  license  at  least  must  be  presumed;  and 
that  it  had  not  been  properly  revoked  before  action  brought.  The  lessor 
had  proved  that,  a  very  short  time,  a  few  days  only,  before  the  action 
brought,  he  and  his  servants  had  entered  on  the  enclosure,  and  broken 
down  the  hedges  in  several  places.  It  appears  to  us  that  this  act,  the 
purpose  of  which  was  unambiguous,  was  evidence  from  which  the  jury 
were  warranted  in  finding  a  revocation  of  the  license.  Such  revocation 
might  be  by  act  in  pais,  or  by  parol :  and  no  precise  time  is  limited  by 
law  as  necessary  to  intervene  between  it  and  the  commencement  of  the 
action  which  treats  the  party  in  possession  as  a  trespasser. 

We  think  there  should  be  no  rule. 

Rule  refused. 


GRUGEON  against  JOHN  SMITH.-iK.  49^. 

In  in  action  bj  endorsee  of  a  bill  of  exchange  against  drawer,  the  following'  notice  of  dishonour 
was  held  sufficient  **  Bill/'  6lc,  **  drawn  by  you,  ia  this  day  returned)  with  charges,  to  which 
your  immediate  attention  is  requested."    Signed  by  the  endorsee^ 

AssxTMPsiT  by  one  of  the  registered  officers  of  the  Commercial  Bank 
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of  England,  Manchester,  as  endorsee  of  a  bill  of  exchange,  against  the 
drawer.  The  plea  traversed  the  notice  of  dishonour ;  and  issue  was 
joined  thereupon.  On  the  trial,  before  Patteson,  J.,  at  the  last  Liver- 
pool assizes,  the  bill  was  produced.  It  was  dat^d  "Liverpool,  29th 
April,  1836,*'  directed  to  John  Jones,  drawn  for  49/.  7*.  3rf.,  payable  to 
the  order  of  the  defendant  in  London,  three  months  after  date,  endorsed 
by  the  defendant  to  the  Commercial  Bank  of  England.  The  bill  was 
signed  "John  Smith,"  and  was  accepted  payable  in  London.  The 
evidence  of  notice  was  that  the  agent  in  London  of  the  Commercial 
Bank,  immediately  upon  the  dishonour  of  the  bill,  transmitted  it  to  the 
branch  bank  at  Liverpool;  and  that  Mr.  Hamilton,  the  manager  of  the 
branch  bank  there,  filled  up  a  printed  form,  which  was  produced  at  the 
trial,  and  was  as  follows. 

Commercial  Bank  of  Englandy  Manchester, 
Sir, 

Bill  £ due on 

drawn  by is  this  day 

returned  with  charges  

to  w^ich  your  immediate  attention  is  requested. 
I  am,  sir. 

Your  obedient  servant. 


Manager. 

This  was  directed  "  Mr.  John  Smith,  Liverpool;"  and  put  into  the 
post.  Two  objections  were  taken  at  the  trial ;  first,  that  the  direction 
was  not  sufficient,  and  that  evidence  ought  to  be  given  of  some  further 
attempt  to  discover  the  abode  of  the  acceptor,  it  appearing  that,  in  the 
Liverpool  directory,  there  were  thirty-eight  persons.of  the  name  of  Joha 
Smith ;  and,  secondly,  that  the  notice  of  dishonour  was  insufficient. 
Evidence  was  given  for  the  purpose  of  showing  that  the  defendant  had 
acknowledged  the  receipt  of  the  notice;  and  the  learned  judge  refusing 
to  nonsuit,  the  plaintiff  had  a  verdict;  and  his  lordship  reserved  leave 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Murphy  now  moved  accordingly.  The  case  is  distinguishable  from 
Mann  v.  Moors,  Ry.  &  M.  249,  (21  E.  C.  L.  R.  429,)  where  the  notice 
was  held  sufficient:  there  the  party  whose  duty  it  was  to  give  notice 
resided  in  London,  and  the  party  who  was  to  receive  the  notice  in 
Manchester.  Here  both  parties  live  in  Liverpool,  so  that  the  party 
giving  the  notice  had  it  in  his  power  to  make  inquiry :  trusting  the 
notice  to  the  post,  with  such  a  direction,  was,  therefore,  not  taking 
reasonable  pains  in  the  particular  case.  In  fValter  v.  HayneSy  Ry.  & 
M.  149,  (21  E.  C.  L.  R.  402,)  the  decision  was  the  other  way.  The 
reporters,  indeed,  suggest,  note  (a)  to  Mann  v.  Moors,  Ry.  &  M.  250, 
(21  E.  C.  L.  R.  429,)  that  the  two  cases  may  be  reconciled  on  the  prin- 
ciple that  the  drawer's  own  designation  on  the  bill  was  followed  in  Mann 
V.  Moors,  Ry.  &  M.  249,  (21  E.  C.  L.  R.  429.)  But  demand  of  in- 
formation, as  to  an  endorser's  residence,  at  the  place  where  the  bill  was 
made  payable  by  the  acceptor,  was  held  insufficient  in  Beveridge  v. 
BurgiSy  3  Camp.  262.  [Lord  Denman,  C.  J.  Surely,  the  plaintiff 
having  followed  the  defendant's  description  of  himself  on  the  face  of 
the  bill,  and  there  being  also  some  evidence  as  to  an  acknowledgment, 
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the  whole  was  for  the  jury ;  see  Clarke  v.  Sftarpe,  8  M.  &  W.  166.] 
As  to  the  form  of  the  notice,  Hartley  v.  Casey  4  B.  &  C.  339,  (10  E.  C. 
L.  IL  350,)  and  Solarte  v.  Palmer,  7  Bing.  530,  (20  E.  C.  L.  R.  220 ;)  S. 
C.  in  Doin.  Proc.  1  New  Ca.  194,  (27  E.  C.  L.  R.  351 ;)  8  Bligh,  N.  S. 
374,  show  that  the  notice  ought  to  contain  an  express  statement,  both 
that  the  bill  has  been  dishonoured,  and  that  the  party  giving  the  notice 
intends  to  look  to  the  defendant  for  payment. 

Lord  Denman,  C.  J.     That  is  clearly  the  effect  of  the  notice  in  this 
case. 

LtiTTLEDALE,  J.,  concurrcd. 

Pattsson,  J.     In  Solarte  v.  Palmer  there  was  no  notice  of  the  fact 
of  dishonour:  here  there  is. 

Coleridge,  J.,  concurred. 

Rule  refused,  (a) 

(a)  QebHedgtry.SUaomBm,  2  M.&;  W.799;  BouUmv.  Welsh,  3  New  Ca.  688,  (32  E. 

C.  L.  a  283.) 


TERRY  and  Others  against  PARKER.— p.  502. 

If  the  drmwer  of  a  bill  of  exchange  have  no  effects  in  the  hands  of  the  drawee  at  the  time  of 
drawing  the  bill,  and  of  its  maturity,  and  have  no  gn^ound  to  expect  that  it  will  be  paid,  it  b 
not  neoesaaiy  to  present  the  bill  at  maturity ;  and,  if  it  be  presented  two  days  after,  and  pay- 
ment be  refused,  the  drawer  is  liable.  % 

Assumpsit.  The  first  count  of  the  declaration  stated  that  defendant 
heretofore,  to  wit,  16th  May,  1836,  made  his  bill  of  exchange,  directed 
to  John  Twist,  for  232/.  2s,  2af.,  payable  to  defendant's  order  six  months 
aAer  date,  which  period  had  elapsed  before  the  commencement,  &c., 
and  endorsed  it  to  one  Eirkby,  who  endorsed  it  to  the  plaintiffs.  ^<And 
the  plaintifis  aver  that,  at  the  time  of  the  making  of  the  said  bill  of 
exchange  as  aforesaid,  and  from  thence  until  and  at  the  end  of  the 
day  on  which  the  said  bill  became  due  and  payable,  according  to  the 
tenor  and  effect  thereof,  and  from  thence  until  and  at  the  time  of  the 
presentment  thereof  hereinafter  mentioned,  he,  the  defendant,  had  not 
in  the  hands  of  the  said  John  Twist  any  effects  of  him  the  defendant 
for  the  payment,  by  him  the  said  John  Twist,  of  the  money  in  the 
said  bill  specified,  or  any  part  thereof;  nor  had  he  the  defendant,  at 
the  time  of  the  making  of  the  said  bill  as  aforesaid,  nor  from  thence 
until  the  end  of  the  day  when  the  same  became  due  as  aforesaid,  nor 
from  thence  until  the  presentment  thereof  hereinafter  next  mentioned, 
any  reasonable  grounds  to  expect  that  the  said  John  Twist  could  have 
any  such  effects,  or  that  the  said  John  Twist,  or  any  other  person  or 
persons  whatsoever,  would  pay  the  said  money  in  the  said  bill  specified, 
or  any  part  thereof,  upon  the  presentment  of  the  same  bill  to  the  said 
John  Twist  for  payment ;  nor  has  he,  the  defendant,  sustained  any 
damage  by  reason  of  the  said  bill  not  having  been  presented  on  the  day 
when  the  same  became  due,  or  until  the  presentment  thereof  herein- 
after mentioned,  or  by  reason  of  his,  the  defendant's,  not  having  had 
notice  of  the  said  bill  being  presented  on  the  day  when  the  same  be- 
came due,  and  being  dishonoured,  or  by  reason  of  the  defendant's  not 
having  had  notice  of  the  presentment  hereinafter  mentioned,  and  the 
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non-payment  of  the  said  bill  upon  such  presentment,  until  he,  the  de- 
fendant, had  the  notice  hereinafter  mentioned;  and  the  plaintiffs  further 
say  that,  after  the  said  bill  became  due,  and  before  the  commencement  of 
this  suit,  to  wit,"  21st  November,  1836,  "the  said  bill  was  presented 
to  the  said  John  Twist  for  payment,"  &c. ;  that  John  Twist  refused  to 
pay;  that  the  whole  is  now  due;  and  that,  after  the  said  presentment 
and  refusal,  and  before  the  commencement,  &c.,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  defendant  had  notice  of  the  said  presentment 
and  refusal. 

Third  plea  to  the  first  count.  That  Richard  PuUen,  before  and  at 
the  time  of  making  the  bill,  was  liable  to  the  defendant  to  the  amount 
of  a  large,  &c.,  to  wit  the  sum  specified  in  the  bill ;  that  there  were 
mutual  accounts  between  Pullen  and  Twist ;  and  that  thereupon 
Pullen  requested  defendant  to  draw,  and  Twist  to  accept,  the  bill,  for 
and  on  account  of  the  liability  of  Pullen  to  defendant ;  whereupon 
defendant,  upon  the  faith  and  credit  of  the  said  acceptance  of  Twist, 
and  believing  that  the  bill  would  be  paid  when  due  if  duly  presented 
to  Twist,  drew  the  bill,  and  Twist  accepted  it,  for  and  upon  account 
of  the  said  liability  of  Pullen  to  the  defendant;  that  the  bill  was  not 
presented  for  payment  when  due,  according  to  the  tenor,  &c.;  and  that 
defendant,  by  reason  of  the  non-payment,  and  of  his  not  having  had 
notice  of  the  bill  being  presented  when  it  became  due,  is  likely  to  lose 
the  amount  specified  in  the  bill,  and  the  amount  for  which  PuUen  was 
so  liable  to  him :  verification.  Replication :  that  Pullen  was  not  liable 
to  defendant ;  that  defendant  did  not  make  or  draw,  nor  Twist  accept, 
the  bill  for  or  upon  account  or  in  payment  of  a  liability  of  Pullen  to 
defendant;  nor  did  defendant  make  or  draw  the  bill  upon  the  faith  or 
credit  of  the  said  acceptance  of  Twist,  in  manner,  &c. :  conclusion  to 
the  country. 

Fourth  plea  to  the  first  count.  That  defendant  had  in  the  hands  of 
Twist,  at  the  time  the  bill  became  due,  effects  for  the  payment  of  the 
bill,  to  wit  effects  to  the  value  of  the  money  in  the  bill  specified :  con- 
clusion to  the  country. 

Fifth  plea  to  the  first  count.  That,  before  and  at  the  time  of  draw- 
ing the  bill,  there  were  accounts  between  defendant  and  Twist ;  and 
that  defendant  drew  the  bill  on  Twist,  and  Twist  accepted  the  same, 
for  and  upon  good  and  valuable  consideration  between  Twist  and  defend- 
ant ;  and  that  defendant  fully  expected  that  Twist  would  pay  the  bill 
when  the  same  became  due,  according  to  the  tenor,  &c. :  verification. 
Replication :  that  defendant  did  not  draw  the  bill  on  Twist,  nor  did 
Twist  accept  the  same  for  or  upon  good  and  valuable  consideration 
between  Twist  and  the  defendant ;  nor  did  defendant  expect  that  Twist 
would  pay  the  bill  when  it  became  due,  in  manner,  &c. :  conclusion  to 
the  country. 

On  the  trial  before  Alderson,  B.,  at  the  last  York  assizes,  a  verdict 
was  found  for  the  plaintiffs  on  all  the  issues. 

Oresswell  now  moved  (a)  for  a  rule  to  show  cause  why  judgment 
should  not  be  arrested,  or  a  nonsuit  entered.  The  question  is,  whether 
the  want  of  effects  in  the  hands  of  the  drawee  be  an  excuse  for  non- 
presentment.  It  is  not  necessary  to  deny  that  notice  to  the  drawer  of 
dishonour  is  excused  by  the  fact  of  his  having  had  no  effects  in  the 
hands  of  the  drawee  at  the  time  of  the  drawing  of  the  bill  and  of  its 
(a)  Before  Lord  Denman,  C.  J.,  Patteson  and  Coleridge,  Js. 
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maturitj.  But  it  has  never  been  held  that  this  excuses  presentment  for 
payment,  which  cannot  be  dispensed  with  even  by  the  insolvency  or 
bankruptcy  of  the  drawee.  It  is  true  that  in  De  berdt  v.  Atkin%<m^  2 
H.  Bl.  336,  it  was  held  that,  where  the  payee  of  a  promissory  note, 
made  without  consideration,  knows  that  the  maker  is  insolvent,  the 
endorsee,  upon  dishonour,  may  sue  the  payee,  though  presentment  be 
not  made  till  the  day  after  maturity,  nor  notice  given  till  five  days  after 
the  dishonour.  There  Eyre,  C.  J.,  said  that  the  ground  on  which  an 
early  demand  is  necessary  is  that,  if  delay  take  place,  '^  the  effects  may 
be  gone  out  of  the  hands  of  the  acceptor.*'  But,  if  presentment  be 
necessary  at  all,  it  must  be  made  at  the  time  of  maturity ;  the  true 
reason  for  requiring  presentment  being  that  the  drawer's  engagement  is 
only  conditional :  he  is  to  pay  if  the  drawee  be  requested,  at  the  matu- 
rity of  the  bill,  to  pay,  and  refuse  to  do  so,  and  notice  be  given.  The 
drawer  has,  under  all  circumstances,  a  right  to  the  chance  of  the  drawee 
paying  at  maturity.  It  has  been  lamented  that  any  excuse  of  notice 
has  ever  been  admitted.  Lord  Kenton  refused  to  receive  evidence  that 
want  of  notice  had  caused  no  injury.(a)  [Lord  Denman,  C.  J.  In  De 
Berdt  v.  Atkinson,  2  H.  Bl.  336,  it  seems  to  be  assumed  that  a  drawer 
who  has  no  effects  in  the  drawee's  hands  can  gain  nothing  by  present- 
ment at  maturity.]  That  assumption  can,  at  any  rate,  not  be  universally 
made:  in  the  case  of  a  solvent  drawee  being  willing  to  honour  the  bill 
at  the  time  of  maturity,  but  afterwards  becoming  insolvent  before  pre- 
sentment, the  drawer  is  a  loser  by  the  laches.  Perhaps  De  Berdt  v. 
Atkin$<m  may  be  distiuguished  from  the  present  case  on  the  ground  that 
the  instrument  there  was  not  a  bill  of  exchange,  but  a  promissory  note ; 
possibly  the  engagement  of  the  maker  of  a  promissory  note  is  less  con- 
ditional than  that  of  the  drawer  of  a  bill.  The  Court,  there,  seems  to 
have  considered  that  some  presentment  was  necessary,  only  that  the 
circumstances  dispensed  with  the  necessity  of  presenting  at  the  regular 
time.  But  no  distinction  can  be  made  between  omitting  to  present  at 
the  regular  time,  and  omitting  to  present  altogether.  If  the  length  of 
time  which  elapses  be  held  material,  then  the  inquiry,  which  Lord 
Kenton  refused  to  permit,  will  become  necessary.  And,  even  as  to 
notice,  De  Berdt  v.  Atkinson  cannot  be  supported ;  for  the  principle  of 
the  decision  would  show  that  the  bankruptcy  of  the  drawee  would  dis- 
pense with  notice  to  the  drawer,  which  is  contrary  to  Rolide  v.  Proctor^ 
4  B.  &  C.  517,  (10  E.  C.  L.  R.)  [Lord  Denman,  C.  J.,  referred  to 
BouUbee  v.  Stubhs^  18  Yes.  21,  and  Ex  parte  Rohde^  Mont,  k  Mao.  430. 
Patteson,  J.  Hopley  v.  Dufre^ne^  15  East,  275,  seems  rather  in  your 
favour:  there  a  waiver  was  relied  on,  which  would  not  have  been 
required  unless  presentment  had  been  necessary.]  Cur,  adv.  vuU, 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term,  (May  5th)  de- 
livered the  judgment  of  the  Court  as  follows. 

The  question  in  this  case  is,  whether  want  of  effects  in  the  hands  of 
the  drawee  excuses  the  holder  of  a  bill  of  exchange  from  the  necessity 
of  presenting  the  bill  for  payment,  as  well  as  of  giving  notice  of  dis- 
honour to  the  drawer. 

Many  cases  establish  that  notice  of  dishonour  need  not  be  given  to 

the  drawer  in  such  a  case;  and  the  reason  assigned  is,  because  he  is  ui 

no  respect  prejudiced  by  want  of  such  notice,  having  no  remedy  againsi 

any  other  party  on  the  bill.    This  reason  equally  applies  to  want  of  pre* 

(a)  DennU  ?.  Morrice^  8  Esp.  168. 
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sentment  for  payment,  since,  if  the  bill  were  presented,  and  paid  by  the 
drawee,  the  drawer  would  become  indebted  to  him  in  the  amonnt,  in- 
stead of  being  indebted  to  the  holder  of  the  bill,  and  would  be  in  no  way 
benefited  by  such  presentment  and  payment. 

No  case  directly  in  point  seems  to  have  been  decided.  The  case 
of  Dt  Berdt  v.  Atkinson^  2  H.  Bl.  336,  was  an.  action  on  a  pro- 
missory note  against  the  payee  and  endorser,  who  had  lent  his 
name,  knowing  that  the  maker  was  insolvent;  and  it  was  held  that 
he  was  not  discharged  by  the  note  not  having  been  presented  till  the  day 
after  it  was  due,  and  notice  of  dishonour  -not  having  been  given  for 
several  days.  But  that  case  can  hardly  be  supported,  inasmuch  as  the  de- 
fendant was  not  the  party  for  whose  accommodation  the  note  was  made ; 
on.  the  contrary,  he  lent  his  name  to  accommodate  the  maker.  Neither 
is  the  case  of  Hopley  v.  Dufresnty  15  East,  275,  an  authority  the  other 
way;  for,  although  that  was  a  case  of  an  acceptance  for  the  accommo- 
dation of  the  defendant,  Lord  Ellrnborough  nonsuited  the  plaintiff, 
because  the  bill  was  presented  to  the  acceptor's  bankers  after  banking 
hours ;  yet  that  nonsuit  was  set  aside  on  the  ground  of  there  being  evi- 
dence of  a  subsequent  waiver ;  and  the  point,  whether  the  drawer  was 
entitled  to  object  to  the  want  of  due  presentment,  was  not  determined. 

It  appears  to  us  that  the  same  reason  applies  to  want  of  presentment, 
as  to  want  of  notice  of  dishonour,  and  therefore  that  the  same  rule  ought 
to  prevail  with  respect  to  want  of  effects  operatin^r  as  an  excuse ;  and 
the  rule  to  arrest  judgment  must  be  refused. 

Rule  refused. 


The  KING  against  The  Inhabitants  of  SCARISBRICK.— p.  509. 

The  township  of  8.  was  indicted  for  not  repairing  a  road  in  8.,  on  a  custom  alleged  and  proTed, 
that  all  the  townships  in  the  parish  in  which  S.  was  situated  repaired  their  own  roads  in  general 
In  answer,  it  was  shown  that  the  township  of  N.,  in  another  parish,  was  adjacent  to  8. ;  and 
that  an  agreement  had  been  made,  250  years  before,  between  the  then  owner  of  all  8.  and  the 
then  owner  of  all  N.,  whereby  the  boundary  between  the  properties  was  marked  out,  and  the 
owner  of  8.  agreed  to  allow  to  the  owner  of  N.,  and  the  rest  of  the  inhabitants  of  N.,  a  road  through 
8.,  of  which  8.  was  to  repair  part,  and  N.  another  part,  being  the  subj«K:t  of  the  indictment ;  and 
that  further  assursnce  for  the  performance  of  the  agreement  should  be  made  by  a  safficient 
lawyer.  It  was  also  shown  that  afterwards  the  owner  of  8.  filed  a  bill  for  specific  performanoe 
against  the  owner  of  N.,  the  event  of  which  did  not  appear ;  but  that  the  owners  of  lands  in 
N.  had  ever  since  repaired  in  conformity  with  the  agreement 

Hold,  not  to  be  evidence  for  a  jury  of  an  instrument  binding  the  owner  of  N.,  and  all  claiming 
through  him,  to  vepair,  assuming  that  such  a  conveyance  could  not  have  been  made  so  as  to 
exonerate  the  inhabitants  of  8l 

Indictment  against  the  township  of  Scarisbrick,  in  the  parish  of 
Ormskirk,  I-^ncashire,  for  not  repairing  a  common  highway  in  the  said 
township,  stated  to  be  340  yards  in  length.  The  first  count  charged  a 
custom  for  the  township  to  repair  the  roads  within  it;  the  second,  a  cus- 
tom for  all  the  townships  in  the  parish  of  0.  to  repair  within  such  tov  u- 
ships  respectively.     Plea,  Not  Guilty. 

On  the  trial  before  Patteson,  J.,  at  the  last  Liverpool  assizes,  evi- 
dence was  given  of  the  non-repair,  and  that  the  custom  was  for  each 
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fuwnship  to  repair  its  own  roads.     The  township  of  Scarisbrick  was  ad- 
jacent to  the  township  of  North  Meols,  in  the  parish  of  North  Meols, 
Lancashire ;  and  the  road  in  question  ran  through  Scarisbrick,  from  the 
boundary  between  the  townships  of  North  Meols  and  Scarisbrick.  The 
defendants  offered  in  evidence  a  document  headed, "  Articles  co venanted, 
condescended,concUided,  and  fully  agreed  upon, the  6th  day  of  July,"  &c. 
33Eliz.,and  purporting  to  be  made  betweenEdward  Scarisbricke,of  Scar- 
isbrick,in  the  county  of  Lancaster,.on  the  one  part,Barnaby  Kitchen  and 
John  Bold  of  the  North  Meoles,  within.the  said  couoty,  Esq.rs.,  and  Hugh 
Hesketh  of  Rufforde,  in  the  said  county,  gentleman,  on  the  other  part; 
^  for  and  concerning  the  division  of  a  certain  moss,  lying  between  the 
lordship  of  Scarisbrick  and  the  North  Meales,  known  by  the  name  of 
the  Ottersties  Moss,  and  the  Meales  Moss."     The  articles  described  a 
boundary  agreed  upon  between  the  parties,  for  themselves  and  their  heirs 
forever,  for  the  partition  of  the  moss  between  Edward  Scarisbricke,  on 
the  one  side,  and  Kitchen,  Bold,  and  Hesketh  on  the  other,  namely,  a 
ditch  (in  the  direction  of  a  former  boundary ;)  for  the  maintenance  of 
which  the  articles  provided.     They  then  went  on  as  follows.     *«It  is 
further  agreed  that,  in  consideration  of  which  partition  to  be  made  and 
done  in  manner  and  form  aforesaid,  the  said  Edward  Scarisbricke  is  con- 
tented to  grant,  permit,  and  suffer,  and  to  allow  unto  the  said  parties, 
every  of  them,  and  their  heirs,  and  to  the  rest  of  the  inhabitants  of  the 
North  Meales,  a  convenient  highway  and  free  passage  of  eight  yards 
broad  unto  the  town  of  Ormskirk,  through  his  part  and  portion  of  the 
said  moss,  over  a  certain  coppe  wliich  heretofore  had  been  ditched  and 
cast  up  by  the  consent  and  agreement  of  the  said  parties  for  the  said 
way,  containing  in  length  from  the  Ottersties  ditch  unto  the  remaining 
ditch  at  the  end  of  the  Meales  Fields,  accordingly  as  the  coppe  and  way 
leadeth,  fourteen  score  and  eight  roods,  or  thereabouts,  whereof  the  said 
E.  S.  is  contented  to  make  or  cause  to  be  made  the  one-half  thereof 
passable  for  horse  and  man  :  and  that  the  said  B.  K.,  J.  B.,  and  H.  H., 
shall  likewise  make  or  cause  to  be  made  the  other  half  thereof  towards 
the  Meales  passable  for  horse  and  man,  as  is  aforesaid.     It  is  further 
agreed  between  the  said  parlies  that,  whereas  the  one-half  of  the  coppe 
or  highway  leading  through  that  portion  of  moss  from  the  said  ditch  or 
boundary  towards  the  Meales  allotted  and  fallen  unto  the  said  B.  K. 
J.  B.,  and  H.  H.,  according  to  the  partition  made  by  consent  as  is  afore- 
said, doth  not  contain  in  length  to  the  number  of  sevenscore  and  four 
roods,  which  is  measured  to  be  the  full  half  part  of  the  said  coppe  re- 
served for  the  said  highway  as  is  aforesaid,  therefore  the  said  B.  K.,  J. 
B.,  and  H.  H.,  do  covenant  and  grant,  for  them  and  every  of  them,  by 
these  presents,  to  make  or  cause  to  be  made  passable  for  horse  and  man, 
as  is  aforesaid,  so  much  of  the  said  coppe  or  highway  from  the  said  ditch 
or  boundary  towards  Ottersties  ditch,  being  within  the  portion  of  the 
said  moss  belonging  to  the  said  E.  S.,  as  will  contain  or  comprehend  the 
full  number  of  forty  roods  to  make  good  that  part  of  the  coppe  which 
leadeth  towards  the  Meales  Fields,  to  be  full  seven  score  and  four  roods 
as  is  aforesaid.     And  finally  it  is  concluded  and  agreed"  between  the 
said  parties,  <<  for  the  better  establishing  and  performing  of  all  and  sin 
gular  the  premises  before  set  down  and  declared  in  and  by  these  pre- 
sents, that  there  shall  be  a  good  and  sufficient  lawyer,  indifferently 
elected  and  chosen  at  and  before  Michaelmas  next,  upon  all  their  costs 
and  charges,  to  make  and  set  down  such  further  assurance  for  the  per- 
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formance  of  these  articles  as  by  him  shall  be  thought  most  meet  and 
convenient  in  that  behalf.  In  witness,"  &c.  (Signed  by  Edward  Scar- 
isbricke.)  Evidence  was  also  offered,  to  show  that,  at  the  time  of  the 
agreement,  Edward  Scarisbricke  was  owner  of  the  whole  of  the  town- 
ship of  Scarisbrick,  and  that  Kitchen,  Bold,  and  Hesketh  were  the 
owners  of  the  whole  of  the  township  of  North  Meols.  And  that, 
in  1631,  a  bill  was  filed,  in  the  Dutchy  Court  of  Lancaster,  by  the 
then  owners  of  the  township  of  North  Meols,  against  Edward  Scaris- 
brick, the  descendant  of  the  party  to  the  agreement,  and  who  then  was, 
and  had  for  several  years  been,  owner  of  the  property,  and  had  come 
of  age  about  this  time.  The  object  of  the  bill  was  to  compel  him  to  re- 
pair the  part  of  the  road  in  Scarisbrick  which  he  was  liable  to  repair  by 
the  agreement.  Proof  was  likewise  offered  that  Edward  Scarisbrick, 
the  then  defendant,  put  in  an  answer,  alleging,  besides  other  facts,  that 
there  were  no  fit  materials  of  sand,  gravel,  or  the  like  in  Scarisbrick,  nor 
nearer  than  North  Meols.  Proof  was  further  offered,  that  a  commission 
issued  to  examine  witnesses.  No  further  evidence  of  proceedings  in  this 
BQit  could  be  obtained ;  but  it  appeared,  from  the  evidence  produced  for 
the  Crown,  that,  as  far  back  as  could  be  remembered,  the  inhabitants 
of  North  Meols  had  repaired  the-road  from  the  boundary  between  the 
two  townships,  to  a  stone,  (which  was  marked  " Meols'*  on  the  side  to- 
wards North  Meols,  and  "Scarisbrick"  on  the  other  side,)  being  the 
distance  agreed  upon  in  the  articles,  within  about  twenty  yards,  taking 
the  materials  from  North  Meols.  This  part  was  the  part  indicted. 
Upon  the  above  evidence,  the  counsel  for  the  defendants  contended  that 
there  was  enough  to  raise  a  presumption  for  the  jury  that  the  owner  of 
the  lands  in  North  Meols  was  liable  to  repair  this  part,  ratione  tenurse. 
The  learned  judge  was  of  a  contrary  opinion,  and  directed  a  verdict  .for 
the  Crown. 

Cresswell  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
There  was  evidence,  to  go  to  the  jury,  of  this  defence,  which  might  be 
set  up  under  the  general  issue,  on  behalf  of  a  township;  note  (10)  to 
Rex  V.  Stoughtouy  2  Wms.  Saund.  159,  a.  It  is  true,  in  general,  that, 
where  the  origin  of  a  road  is  not  shown,  it  will  be  presumed  to  be  im- 
memorial ;  and  the  dictum,  that  a  liability  to  repair  ratione  tenuras  must 
be  immemorial,  properly  applies  to  such  cases :  but  a  liability  to  repair 
ratione  tenurae  may  be  set  up,  which  is  not  immemorial,  if  the  liability 
can  be  shown  to  have  arisen  at  the  time  when  the  road  was  originally 
constructed,  and  upon  a  sufficient  consideration.  The  liability  by  reason 
of  tenure  is  explained  in  Callis  on  Sewers,  117.  In  Porter's  Casey  1  Rep. 
26,  a,  there  referred  to.  Lord  Coke  says  "that  any  man  at  this  day  may 
give  lands,  tenements,  or  hereditaments  to  any  person  or  persons  and 
their  heirs,"  for  reparation  of  "highways,  bridges,  causeways,"  &c. 
The  Mayor  and  Burgesses  of  Lyme  Regis  v.  Henley ^  3  B.  &  Ad.  77, 
on  error  from  C.  P.,  (23  E.  C.  L.  R.  32,)  S.  C.  in  the  House  of  Lords, 
in  error  from  K.  B.,  1  New  Ca.  222,  (27  E.  C.  L.  R.  366,)  (a)  is  an  in- 
stance of  a  liability  originating  in  a  grant  from  the  Crown ;  and  many 
other  cases  are  collected  in  the  argument  there;  3  B.  &  Ad.  86,  (23  E. 
C.  L.  R.  32.)  Now,  here,  the  grant  of  the  road  by  the  owner  of  Scaris- 
brick would  be  a  full  consideration  for  a  charge  upon  the  lands  of  the 

(a)  See  the  original  case  in  C.  P.,  Hmky  ▼.  The  Mayor  and  Burgesdea  of  Lyme,  6  Bing.  9* 
(16E.C.L.R.376.) 
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other  party.  The  only  question  then  is,  whether  a  jury  might  not,  if 
they  thought  fit,  have  presumed  that  the  agreement  was  carried  into 
effect  by  a  legal  instrument,  prepared  by  a  lawyer  as  contemplated  in 
the  agreement,  and  binding  the  lands.  The  presumption  is  much 
strengthened  by  the  fact  that,  after  the  agreement,  a  bill  is  filed  for  a 
specific  performance;  from  which  time  the  practice  has  been  as  it  would 
have  been  had  such  an  instrument  been  executed.  If  such  a  deed  were 
executed,  the3  all  parties  holding  the  land,  however  divided,  through 
the  parties  to  the  deed,  would  be  bound.  [Pattbson,  J.  I  was  struck, 
at  the  trial,  with  the  case  of  Rex  v.  The  Mayor  of  Liverpool^  3  East, 
86,]  There  no  presumption  of  an  agreement  was  shown.  [Lord  Den- 
man,  G.  J.  What  lands  do  you  say  were  assigned,  subject  to  the 
liability  ?  The  lands  belonged,  in  the  first  instance,  to  the  parties  whom 
you  suppose  to  have  taken  subject  to  the  charge.]  There  would  be  no 
difficulty  in  the  parties  conveying  their  lands,  and  taking  back  a  recon- 
veyance with  the  charge.  The  Courts  have  gone  so  far  as  to  presume 
an  act  of  parliament  to  explain  an  usage :  this  is  much  less  violent. 

Lord  Denman,  C.  J.  We  need  not  here  decide  whether  such  a  lia- 
bility as  that  contended  for  must  be  immemorial.  But  we  cannot  admit 
such  a  presumption  of  fact  as  that  set  up.  No  reasonable  ground  is 
shown  for  believing  that  such  a  machinery  has  been  constructed.  A 
judge  does  not  do  his  duty  if  he  leaves  the  jury  to  presume  that  of 
which  he  himself  does  not  believe  the  existence. 

Coleridge,  J.  (a)  I  am  quite  of  the  same  opinion.  If  the  judge 
had  merely  left  it  to  the  jury  whether  they  believed  the  conveyance  to 
have  been  made,  actually  and  in  fact,  the  verdict  would  clearly  have 
stood  just  as  it  does  now.  Where  acts  shown  to  have  been  performed 
wouki  have  been  illegal,  unless  some  suggested  transaction  had  occurred, 
there  is  strong  ground  for  telling  a  jury  that  it  is  probable  that  tho^^c- 
currence  really  took  place.  But,  here,  it  is  much  more  likely  that  some- 
thing took  place  between  the  parties  which  did  not  bind  them,  and 
which  therefore  could  not  have  constituted  a  legal  defence,  than  that 
all  the  cumbrous  machinery  existed  which  has  been  supposed.  It  wpuld 
have  been  idle  to  put  such  a  matter  to  the  jury. 

Patteson,  J.  I  do  not  see  that  I  could  have  left  it  to  the  jury. 
Every  man  would  have  seen  that  it  was  quite  palpable  that  no  such 
machinery  existed. 

Rule  refused. 

(a)  Littledale,  J.,  was  absent,  in  consequence  of  a  domestic  affliction. 


KIERAN  against  SANDARS.— p.  515. 

In  trarer  for  goods,  defendant  pleaded  that  the  assignees  of  M.,  a  bankrupt,  were  interested  in 
the  goods  as  tenants  in  common  with  plaintifi^  and  that  defendant,  by  the  leave  and  license  of 
the  assignees,  converted,  dec.  Replication,  that  the  assignees  were  not  so  interested ;  and  issue 
thereon.  Defendant  had  sold  the  goods  to  plaintiff  as  the  sole  purchaser,  and  had  ordered  the 
warehousemen,  in  whose  hands  they  were,  to  weigh  them  over,  which  had  been  done,  and  the 
goods  transferred  into  plaintiff's  name  in  the  warehousemen's  books.  Afterwards  the  assignees 
of  M.  gave  notice  of  their  claim  to  defendant,  and  he  ordered  the  warehousemen  to  detain  the 
goods,  which  were  still  in  their  hands. 

Held  that,  as  between  the  defendant  and  plaintiff  the  sale  and  transfer  were  conclusive  of  the 
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latter  being  sole  proprietor ;  and,  therefore,  that  the  alloged  title  of  the  assignees,  soppoaiiig 
evidence  of  it  to  have  been  receivable  under  the  special  plea  upon  which  plaintiff  had  tendered 
issue,  would  not  have  been  an  available  defence. 

Trover  for  wheat.  Pleas.  1.  Not  Guilty.  2.  That  plaintiff  was 
not  lawfully  possessed,  &c.:  conclusion  to  the  country.  3.  That,  be- 
fore and  at  the  time  when,  &c.,  Luke  Marsden  and  Thomas  Holyland, 
as  assignees  of  John  Marsden,  a  bankrupt,  were,  witl\  the  plaintiff, 
jointly  interested  in  and  owners  of  the  wheat;  that  is  to  say,  L.  M.,  and 
T.  H.,  and  the  plaintiff,  were  tenants  in  common  thereof;  and  defend 
ant,  by  the  leave  and  license  of  L.  M.  and  T.  H.,  converted,  &p.,  (the 
said  conversion  not  being  a  destruction  of,  or  injury  to,  the  goods ;  and 
the  goods,  at  the  time  of  the  conversion  and  from  thence  hitherto,  and 
still,  being  in  the  possession  of  defendant;)  as  he  lawfully  might,  &a 
Verification.  4.  A  plea  (on  which  nothing  ultimately  turned)  of  lien 
for  warehouse  rent  and  care  of  the  goods.  Verification.  Replicationi 
taking  issue  on  the  first  two  pleas.  To  the  third,  that  L.  M .  and  T.  H. 
were  not  jointly  interested  with  the  plaintiff,  and  owners,  &c.,  in  manner 
and  form,  &c. :  conclusion  to  the  country.  Issue  thereon.  To  the  fourth 
plea,  de  injuria.     Issue  thereon. 

On  the  trial  before  Patteson,  J.,  at  the  last  Spring  assizes  at  Liver- 
pool, the  following  facts  appeared.  In  February,  1836,  the  defendant 
sold  wheat  to  the  plaintiff,  delivering  an  invoice  in  which  the  defendant 
and  plaintiff  were  respectively  named  as  seller  and  purchaser.  The  de- 
fendant from  time  to  time  received  payments  from  the  plaintiff,  and 
communicated  with  him,  as  the  purchaser,  by  letter,  on  the  subject  of 
the  account,  till  the  whole  was  paid.  The  wheat,  when  sold,  was  in 
the  warehouse  of  Booth  and  Walmsley,  corn-factors,  who  held  it  as 
agems  for  the  defendant.  In  February,  1836,  the  defendant  apprized 
them  of  the  sale  of  the  wheat,  and  directed  them  to  weigh  it  over  to  the 
plaintiff,  which  they  accordingly  did,  and  transferred  it  to  him  in  their 
books  on  March  1st,  informing  the  defendant  of  their  having  done  so; 
and  they  placed  all  subsequent  charges  respecting  the  wheat  to  the 
plaintiff's  account.  In  November,  1836,  the  plaintiff,  by  an  agent,  ap- 
plied to  Booth  and  Walmsley  for  samples  of  the  wheat,  which  they  re- 
fused, having  been  ordered  to  do  so  by  the  defendant.  The  reason  he 
assigned  was,  that  John  Marsden,  who  was  jointly  interested  with  the 
plaintiff,  had  become  bankrupt,  and  his  assignees  had  given  the  defend- 
ant notice  not  to  part  with  the  wheat;  and,  at  the  trial,  it  was  proposed, 
on  the  defendant's  behalf,  to  prove  the  truth  of  these  statements.  The 
learned  judge  held  that  the  defendant,  by  his  contract  of  sale,  and  the 
transfer  which  he  had  directed,  was  estopped  from  availing  himself  of 
the  assignees'  title,  and  that  evidence  on  this  point  would  be  useless. 
It  was  therefore  not  given:  and  the  plaintiff  had  a  verdict. 

Alexander  now  moved  for  a  new  trial  on  account  of  the  above 
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ruling,  (a)   Issue  having  been  joined  on  the  allegation  that  Luke  Mars- 

(a)  It  was  suggested  on  the  trial,  aa  a  ground  of  nonsuit,  that,  on  the  transfer  of  the  wheat 
ny  Booth  and  Walmsley,  in  the  manner  above  stated,  the  property  passed  to  the  plaintiff,  and 
they  were  to  he-considered  as  holding  for  him ;  and  therefore  that,  upon  their  refusing  to  deliver 
up  the  wheat,  the  action  should  have  been  brought  against  them.  But  the  learned  judge  held 
that,  although  the  property  passed  by  the  weighing  over  and  the  transfer  in  Booth  and  Walms- 
ley's  books,  yet,  as  the  plaintiff  had  never  had  possession,  and,  upon  his  endeavouring  to  obuin 
it,  Booth  and  Walmsley  had,  by  order  of  the  defendant,  refused  to  deliver  the  goods,  that  refusal 
was  the  act  of  the  defendant  The  point  was  mentioned,  but  not  insisted  upon  on  the  present 
motion. 
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den  and  Thomas  Holyland  were  jointly  interested  with  the  plaintiff, 
that  issue  ought  to  have  been  disposed  of  on  the  trial.  [Pat  teson,  J. 
I  said  thaty  even  if  the  plaintiff  and  John  Marsden  could  have  been 
proved  joint  proprietors,  that  defence  could  not  be  set  up,  for  that,  as 
against  the  defendant,  the  property  was  the  plaintiff's.  If  that  would 
have  been  a  right  view  of  the  case  on  the  plea  of  Not  Guilty,  before 
the  New  Rules,  it  would  be  absurd  to  say  that  the  defence  could  be 
set  up  by  being  specially  pleaded.  The  plaintiff  cannot  better  his 
situation  by  a  precise  statement  of  the  facts ;  if  he  could,  the  doctrine 
of  estoppel  in  such  cases  would  be  done  away  with.]  The  estoppel 
should  have  been  replied.  [Patteson,  J.  It  was  matter  of  evidence. 
Lord  Denman,  C.  J.  The  special  form  of  the  plea  makes  no  differ- 
ence :  the  question  was,  whether  you  could  give  the  evidence  of  John 
Marsden's  interest  in  the  face  of  your  own  acts  and  letters.]  Wilson 
V.  Hart  J  7  Taunt.  2Q5y  (2  E.  C.  L.  R.  112,)  shows  that  a  written  con- 
tract of  sale  does  not  exclude  evidence  as  to  the  real  interest  of  the 
parties ;  and  such  evidence  was  made  admissible  here  by  the  issue 
which  the  plaintiff  himself  tendered.  He  might  have  framed  his  re* 
plication  so  as  to  show  the  circumstances  in  the  defendant's  conduct 
which  precluded  him  from  taking  advantage  of  the  joint  ownership. 
[Coleridge,  J.  The  learned  judge  appears  to  have  said  only  that  it 
would  be  of  no  use  to  give  evidence  of  the  assignees'  title,  because, 
as  against  you,  there  was  conclusive  evidence  the  other  way.  That 
answers  you  on  the  point  as  to  the  pleadings.]  The  defendant  would 
have  been  entitled  to  his  costs  of  that  issue ;  and  that  formed  a  suffi- 
cient reason  for  requiring  the  evidence  to  be  heard. 

Lord  Denman,  C.  J.  I  think  there  is  nothing  in  the  point  taken. 
The  transfer  to  the  plaintiff  had  been  completed  in  the  usual  way:  the 
defendant  had  sold  and  delivered  to  the  plaintiff.  After  this,  another 
party  comes,  saying,  "I  am  a  joint  purchaser;"  upon  which  the  de- 
fendant claims  to  take  the  goods  from  the  plaintiff  again.  I  think  that 
he  could  not  set  up  the  third  party's  claim. 

Coleridge,  J.  (a)  I  conclude  that  this  point  was  not  pressed  for 
the  mere  pleasure  of  hearing  witnesses  prove  the  defendant's  third 
plea.  If  that  proof  had  been  gone  into,  the  rest  of  the  evidence  would 
have  been  decisive  against  the  plea. 

Patteson,  J.  I  should  not  have  held  it  as  I  did,  but  for  the  transfer 
and  weighing  over.  The  defendant,  when  he  received  notice  from  the 
assignees,  should  have  said,  <<  It  is  too  late :  I  have  transferred  the 
goods." 

Rule  refused. 

(a)  Littledale,  J.,  was  absent    See  p.  614,  ant^ 
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CLARE  against  MAYNARD.— p.  519. 

In  an  action  for  breach  of  warranty  of  a  horse,  tiie  plaintiff  cannot  rico^er  as  special  jainage  tha 
loss  of  a  bargain  for  resale  of  the  hone,  though  the  contract  of  re-saler'at  a  pn^t,  had  been 
actaally  completed  before  the  unsoundness  was  discovered. 

The  plaintiff  having  bought  at  45L,  and  resold  at  55il,  but  having  been  obliged  to  take  back  the 
horse  in  consequence  of  the  unsoundness,  and  ultimately  to  sell  him  at  17 L,  Quaere,  whether 
the  measure  of  damages,  in  an  action  brought  as  above,  be  the  difference  between  the  price 
given  by  the  plaintifl'  and  that  ultimately  obtained  by  him,  or  between  the  last-mentioned 
price  and  the  actual  value  of  the  horse  if  he  had  been  sound  at  the  time  of  the  last  resale : 
and,  whether  th.e  advance  of  price  on  the  first  resale  by  the  plaintiff  may  be  left  to  the  jury  as 
a  measure  of  such  value. 

Quarty  also,'*whether  the  plaintiff  may  recover  in  respect  of  such  advance  of  price,  as  the  pro- 
duce of  his  care  and  expense  bestowed  upon  tiie  horse  between  the  times  of  the  purchase  and 
of  the  first  resale.  He  cannot  so  recover  on  a  declaration  alleging  merely  that  he  bought 
the  horse  at  AbL  sold  him  at  55Z.,  and,  by  reason  of  the  unsoundness,  was  obUgod  to  refund  the 
65/.  and  resell  the  horse  9Jl\11^  wherel^  he  lost  the  profit  which  would  have  accrued  to  him 
firom  selling  the  horse  if  sound. 

Assumpsit  on  the  warranty  of  a  horse  bought  by  plaintiff  of  de- 
fendant. The  declaration,  after  stating  the  warranty,  purchase  of  the 
horse  by  plaintiff  at  the  price  of  45/.,  and  breach  of  warranty,  alleged 
the  consequent  damage  as  follows.  "Whereby  the  said  horse  became 
and  was  of  no  use  or  value  to  the  plaintiff,  and  the  plaintiff  hath  ne- 
cessarily incurred  a  great  charge,*^  &c.,  to  wit,  "20/.,  in  and  about  the 
causing  the  said  horse  to  be  examined,  and  the  feeding,  keeping,  and 
taking  care  of  the  said  horse,  and  incidental  thereto ;  and  the  plaintiff 
avers  that  he,  confiding  in  the  said  promise  of  the  defendant,  did  after- 
wards, and  before  he  knew  or  discovered  the  said  unsoundness,  to  wit," 
&c.,  "  sell  the  said  horse  to  one  William  Collins,  for  a  large  sum,  to 
wit,  55/.,  and  then  warranted  and  promised  the  said  W.  C.  that  the  said 
horse  was  sound :  and  that,  by  reason  of  the  said  unsoundness,  the 
plaintiff  was  afterwards,  to  wit,  on  the  19th  day  of  March,  a.  d.,  1836, 
compelled  to  repay  the  said  sum  of  55/.,  which  the  said  W.  C.  had 
paid  the  plaintiff  as  and  for  the  price  of  the  said  horse  at  which  he 
bought  as  aforesaid;  and  also  the  plaintiff  was  then  forced  and  obliged  to 
pay  the  said  W.  C.  a  large  sum,  to  wit,  3/.  3*.,  for  the  expenses  of  the  said 
vV.  C,  by  him  necessarily  incurred  in  and  about  the  examining,  keeping, 
feeding,  and  taking  care  of  the  said  horse,  and  incidental  thereto,  and 
in  and  about  his  returning  the  same  to  the  plaintiff;  and  the  plaintiff 
was  also  afterwards,  to  wit,  on  the  29th  day  of  April,  a.  d.,  1836,  forced 
and  obliged  to,  and  did,  resell  the  said  horse ;  and  the  produce  of  such 
sale,  after  deducting  the  expenses  thereof,  amounted  to  much  less  than 
the  said  sum  of  45/.,  to  wit,  only  17/.  14*.  6d.:  and  the  plaintiff  hath, 
by  means  of  the  premises,  lost  and  been  deprived  of  all  the  benefits, 
profits,  and  advantages  which  he  might  and  would  have  derived  and 
acquired  from  reselling  the  said  horse,  had  it  been  sound  :"  and  hath 
been  and  is  otherwise  injured,  &c.  The  defendant  pleaded  a  payment 
of  39/.  2*.  into  Court.  Replication,  damage  to  a  greater  amount 
Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
last  Hilary  term,  it  appeared  that  the  horse  had  been  sold  to  Collins, 
March  9th,  1836,  (about  a  month  after  the  purchase  by  the  plaintiff,) 
and  returned,  as  stated  in  the  declaration ;  and  that  the  plaintiff  sold 
him,  on  the  following  29th  of  April,  (giving  notice  to  the  defendant,) 
for  17/.  4j.    Further  evidence  was  gone  into  on  the  subject  of  damage 
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and  the  plaintiff  claimed  to  recover  10/.,  the  difference  between  the 
price  at  which  he  bought  of  the  defendant  and  the  price  at  which  he 
8old  to  Collins.  The  Lord  Chief  Justice  was  of  opinion  that  he  could 
not  recover  the  difference  as  damage  by  the  loss  of  a  bargain ;  but  it 
was  then  contended  that,  as  the  value  of  the  horse  had  increased  by 
10/.  while  he  wa9  in  the  plaintiff's  possession,  that  sum  was  the  mea- 
sure of  the  amount  which  the  plaintiff  ought  to  recover  for  his  expenses 
and  care  bestowed  upon  the  horse  between  the  time  of  the  purchase 
and  the  sale  to  Collins.  The  Lord  Chief  Justice,  in  summing  up,  told 
the  jury  that  the  plaintiff  was  entitled  to  recover,  in  addition  to  the  45/. 
paid  by  him,  the  expenses,  stated  in  evidence,  of  keep,  feeding,  and 
stabling,  see  Chesterman  v.  Lambj  2  A.  &  E.  129,  (29  E.  C.  L.  R.,48,) 
and  1/.  8^.  lid.,  the  costs  of  the  above  mentioned  notice  of  resale  ;  and 
that  from  the  aggregate  of  these  was  to.be  deducted  17/.  4^.,  the  pro- 
duce of  the  ultimate  sale.  But  his  lordship  directed  the  jury  not  to 
allow  the  difference  between  the  45/.  and  551,  The  jury  found  that 
the  39/.  2s.  paid  into  Court  was  sufficient ;  and  a  verdict  was  entered 
for  the  defendant. 

Hill  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  It 
has  been  held,  in  former  cases,  that  the  plaintiff,  in  an  action  for  breach 
of  warranty,  could  not  recover  for  the  mere  loss  of  a  bargain,  see  JF7w- 
reau  v.  Thomhill,  2  W.  B.  1078 ;  1  Sugd.  on  Vendors,  235,  9th  ed., 
and  the  cases  there  cited  ;  but  the  present  case  differs  from  them,  inas- 
much as  the  article,  h^re,  had  actually  been  resold  by  the  plaintiff  at  an 
advanced  price.  He  is  clearly  entitled  to  the  10/.,  as  the  amount  either  of 
expenses  and  care  bestowed  before  the  bargain,  or  of  profit  lost  on 
the  bargain ;  and  the  allowance  of  that  sum  would  have  given  him  the 
verdict.  If  the  horse  had  been  sound,  the  plaintiff  would  have  had  in 
his  pocket  the  difference  between  45/.  and  55/. ;  he  loses  that  sum  by 
the  breach  of  warranty,  whatever  denomination  may  be  given  to  the 
difference.  [Patteson,  J.  If  you  claim  it  as  a  profit  lost,  you  might 
make  a  similar  demand  if  a  purchaser  had  given  the  plaintiff  100/.  or 
500/.]  It  might  be  made,  provided  there  had  been  no  collusion.  The 
plaintiff  had  received  a  certain  amount  of  purchase-money,  ai^d  was 
obliged  to  refund  it  on  account  of  the  failure  of  warranty.  [Lord  Den- 
man,  C.  J.  At  the  trial  you  claimed  the  10/.  on  the  ground  now  stated, 
but  I  thought  it  was  not  so  recoverable.  Then  you  said  that  the  amount 
must  be  given  under  the  head  of  expenses.]  Supposing  the  horse, 
when  bought,  to  have  been  worth  45/.  if  sound,  the  plaintiff,  by  his 
care,  and  choice  of  a  market,  had  raised  the  price  to  55/.  [Lord 
Denman,  C.  J.  Suppose  you  had  taken  the  horse  to  twenty  different 
markets  before  you  sold  him,  could  you  have  claimed  the  expenses  of 
taking  him  to  each  ?]  Only  so  far  as  the  result  of  such  expense  appeared 
in  an  increase  of  the  price.  [Patteson,  J.  I  doubt  if  the  declaration 
answers  to  this  view  of  the  case.  You  do  not  allege  that  the  value  of 
the  horse  had  been  increased.  Coleridge,  J.  It  would  make  no  dif- 
ference, in  this  way  of  putting  the  case,  if  the  plaintiff  had  not  sold  the 
horse  at  an  advance  of  10/.,  provided  the  value  had  been  increased  by 
that  amount.]  The  only  difference  then  would  have  been  in  the  greater 
difficulty  of  proof.  The  plaintiff  would,  at  any  rate,  be  entitled  to 
damages  measured  by  the  additional  value  which  his  care  and  ex- 
penses had  given  to  the  horse ;  and  that  value  is  here  ascertained,  by 
a  bonft  fide  sale,  to  have  been  10/. 
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Lord  Denman,  C.  J.  The  special  damages  alleged  in  the  declaration 
is  that  the  plaintiff,  who  is  stated  to  have  bought  the  horse  for  45/.,  and 
sold  him  to  Collins  at  551.^  was  obliged  to  repay  the  55/.  aiid  give  up  the 
bargain  with  Collins.  If  the  claim,  at  the  trial,  had  been  rested  upon 
the  difference  in  amount  between  the  two  bargains,  I  should  have  laid 
down,  as  in  the  case  of  Cox  v.  fFalfcer,  (a)  (which  has  been  a  long  time 
depending  before  us,)  that  the  jury  were  to  say  whether  it  resulted  from 
the  price  given  by  Collins  that  the  value  of  the  horse,  if  sound,  would 
have  been  55/.  at  the  time  when  the  plaintiff  finally  sold  him.  But  that 
view  of  the  case  was  given  op;  and  it  was  then  contended  that  the 
plaintiff  was  entitled  to  recover  for  the  money  he  had  laid  out  on  the 
horse  in  consequence  of  having  bought  him  with  the  defendant's  war- 
ranty. I  think,  however,  that  the  plaintiff  cannot  recover  that.  The 
damage  claimed  in  the  declaration  is  the  loss  on  the  bargain  ;  and  the 
claim,  as  ultim$itely  made,  was  not  supported  in  proof. 

Patteson,  J.  (6)  Whether  the  plaintiff  could,  under  the  circumstances, 
recover  any  expense  which  he  has  been  at  in  advancing  the  value  of 
the  horse,  is  a  question  which  does  not  arise  on  this  declaration :  for  it 
merely  states  that  the  plaintiff  had  sold  the  horse  at  a  different  price 
irom  that  at  which  he  bought  him ;  it  does  not  aver  that  the  plaintiff 
laid  out  any  money  on  the  horse  in  the  mean  time.  The  statement, 
therefore,  means  nothing  but  the  loss  of  a  bargain,  the  plaintiff  having 
bought  at  45/.  and  sold  at  55/.,  which  last  sum  he  was  obliged  to  re- 
turn. Whether  or  not  he  could  have  recovered  if  the  damage  had  been 
differently  laid,  it  is  not  necessary  to  say. 

Coleridge,  J.  The  plaintiff  cannot  recover  upon  this  record.  The 
declaration  merely  alleges  that  the  plaintiff  bought  the  horse  at  so  much, 
and  resold  him  at  so  much  more,  not  alleging  any  cause  of  the  advance. 
That  shows  only,  that  the  plaintiff  is  seeking  to  recover  for  a  good  bar- 
gain lost ;  which,  it  is  admitted,  cannot  be  done. 

Rule  refused. 

(a)  Cox  ▼.  Wa&er  was  tried  at  the  Sarrey  Lent  aaiizes,  1835,  before  Lord  Denmtn,  G.  J. 
The  action  was  for  breach  of  warranty  of  a  horse  sold  as  sound ;  and  the  special  dama^  alleged 
in  the  declaration  was,  the  plaintifT^s  expense  incurred  by  reason  of  the  warranty,  and  his  Iom 
of  gains  and  profits  in  reselling  the  horse.  The  only  plea  was  a  denial  of  the  unsoundness.  The 
plaintiff  had  bought  the  horse  of  the  defendant  for  100/^  and  had  been  offered  140/.  for  him;  but 
the  horse  proving  unsound,  plaintiff  had  been  obliged  to  give  up  the  bargain,  and  to  sell  him  for 
49L  In,  The  Lord  Chief  Justice  directed  the  jury  that  the  plaintiff  was  entitled  to  recover  the 
difference  between  the  price  at  which  he  had  sold,  and  the  actual  value  of  the  horse,  if  he  had 
been  sound  at  the  time  of  such  sale ;  and  he  left  to  the  consideration  of  the  juiy,  as  a  measure  of 
the  value,  the  price  offered  for  the  horse  while  in  the  plaintiff's  hands,  l^e  jury  found  for  the 
plaintifi)  damages  90/L  IS*.  A  rule  nisi  was  obtained  for  a  new  trial  on  the  ground  of  misdirection, 
or  for  a  reduction  of  damages.  Cause  was  shown  in  Easter  term,  (April  28th,)  1836,  before  Loid 
Benman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js.,  by  Thesiger  and  Steer,  and  the  rule  was 
supported  by  Piatt  and  Adolphus.  The  Court  took  time  for  consideration ;  and  the  case  stood 
over  for  several  terms,  and  was  at  length  compromised. 

(6)  Littledale,  J.,  was  absent    See  p.  61i,  antei 
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THOMAS  against  JENKINS.— p.  525. 

On  a  quMtion  of  boondary  between  two  estates,  if  evidence  has  been  given  that  the  boundary  of 
the  estates  is  the  same  as  that  between  two  hamlets,  evidence  of  reputation  as  to  the  boundary 
of  the  hamlets  may  be  adduced  for  the  purpose  of  proving  that  of  the  estates ;  and  the  jury 
may  be  desired  to  take  into  consideration  the  latter  evidence  if  they  are  satisfied  with  the  first. 

Replevin  for  taking  cattle.  Avowry  and  cognizances,  averring 
the  cattle  to  have  been  distrained  damage-feasant.  Pleas  in  bar,  tra- 
versing the  title,  as  pleaded,  to  the  place  in  which,  &c.  Issues  thereon. 
On  the  trial  before  Coleridge,  J.,  at  the  Glamorganshire  Spring  assizes, 
1837,  the  material  question  was  as  to  the  boundary  dividing  the  estate 
which  comprises  the  locus  in  quo  from  another  estate.  An  old  wit- 
ness, who  was  called  for  the  defendant,  swore  that  he  had  kept  cattle 
on  the  first  mentioned  estate,  and  turned  off  those  of  other  people ;  that 
hb  father  at  that  time  was  tenant  of  the  estate ;  that  his  father  and 
brother  told  him  what  line  of  boundary  he  was  to  keep,  and  that 
he  had  acted  accordingly  in  keeping  the  boundary ;  that  his  father  and 
brother  were  overseers  of  the  hamlet  of  Glyncorrwg ;  and  that  the 
boundary  of  the  estate  was  the  same  as  that  of  the  hamlet.  He  was 
then  asked  whether  he  had  heard  from  old  persons,  since  dead,  what 
was  the  boundary  of  the  hamlet.  The  question  was  objected  to,  as  an 
attempt  to  prove  the  limits,  of  a  private  estate  by  deputation.  Coleridge, 
J.,  held  the  evidence  admissible ;  and  the  witness  then  stated  what  he 
had  heard  as  to  the  boundary  of  the  hamlet ;  and  other  evidence  was 
afterwards  given  on  the  same  point.  In  summing  up,  the  learned  judge 
left  the  evidence  of  reputation,  as  to  the  boundary  of  the  hamlet,  to  the 
jury,  but  desired  them  not  to  take  it  into  consideration  unless  they  were 
satisfied  that  the  boundary  of  the  estate  was  the  same  with  that  of  the 
hamlet.     Verdict  for  the  defendant. 

Chilton  now  moved  for  a  new  trial.  The  evidence  of  reputation,  as 
to  the  boundary  of  the  hamlet,  was  inadmissible  here,  being  offered,  in 
reality,  upon  a  question  of  boundary  between  private  estates.  The  in- 
quiry was  indeed  introduced  by  a  question  whetlier  the  boundary  of  the 
estate  comprising  the  locus  in  quo  was  not  the  same  with  the  boundary  of 
the  hamlet;  but  evidence  ought  not  to  be  thus  indirectly  let  in,  which 
cannot  be  given  directly.  The  issue  here  was  on  a  private  right ;  the 
plaintiff  was  not  prepared,  by  the  pleadings  or  by  the  admissions,  (a)  to 
meet  evidence  as  to  the  limits  of  the  hamlet.  Evidence  of  reputation  is 
undoubtedly  admissible  as  to  the  bo  tmdaries  bet  ween  parishes  and  hamlets; 
but  the  rule  in  favour  of  this  seems  limited  to  cases  where  such  boundaries 
are  the  subject  of  litigation  between  the  public  bodies  which  they  imme- 
diately concern.  The  language  of  Lord  Ellenborough  in  Weeks  v. 
Sparke,  1  M.  &  S.  686,  (&)  favours  this  view  of  the  subject.  [Coleridge, 
J.  It  is  said  there,  by  Dampier,  J.,  that,  « in  all  cases  where  reputation 
is  admitted  in  evidence,  it  is  necessary  to  lay  a  foundation  for  its  admis- 

Ja)  The  ptrties  bad  agreed  **  to  admit  respectively  on  the  trial,  the  general  title  of  the  defendant 
1  of  those  under  whom  he  daims,  as  stated  in  the  pleadings,  and  the  general  title  of  the  plain* 
tiff  as  tenant,  and  of  the  Earl  of  Dunraven  as  landlord,  of  the  Pencae  and  Blaennanthir  fara  s  and 
abeepwalks ;  and  that  the  only  question  to  be  raised  on  the  trial"  "  shall  be,  whether  the  land  in 
dispute,  which  is  coloured  pink  in  the  maps  exchanged  between  the  parties,'*  **  is  parcel  of  the 
Corrwgfychan  aheepwalk,  or  parcel  of  the  Pencae  and  Blaennanthir  sheepwaUu." 

(b)  He  read  the  judgment  of  Lord  Ellenborough  from  <*  The  admissions  "  to  <«  received  in 
cvkleDoe.*' 
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sion;"  that  necessity,  therefore,  is  no  objection  to  the  admissibility.]  In 
1  Starkie  on  Evidence,  156,  2d  edition,  it  is  laid  down  that  '^  Evidence 
of  reputation,  subject  to  the  limitations  already  stated,  Js  admissible 
upon  questions  as  to  the  boundaries  of  parishes,  manors,  or  other  dis- 
tricts in  which  many  persons  possess  an  interest :"  and  in  1  Phillips  oa 
Evidence,  236,  book  1,  part  i.  c.  7,  s.  7,  6th  ed.,  it  is  said  that,  **  In  ques- 
tions concerning  public  rights,  common  reputation  is  admitted  to  be  evi- 
dence ;  for  such  rights,  being  matters  of  public  notoriety  and  of  great 
local  importance,  become  a  continual  subject  of  discussion  in  the  neigh- 
bourhood, where  all  have  the  same  means  of  information  and  the  same 
interest  to  ascertain  the  claim."  These  passages  appear  to  contemplate 
cases  where  the  question  both  relates  to  a  public  boundary,  and  arises 
between  the  parties  concerned  in  such  boundary.  The  notoriety  which 
prevails  as  to  the  limits  of  a  parish  cannot  be  relied  upon  as  to  those 
of  a  farm,  which  are  subject  to  fluctuation.  The  ground  upon  which 
the  courts  have  excluded  evidence  of  reputation  on  the  subject  of  private 
rights,  are  pointed  out  in  1  Phillips  on  Evidence,  239,  book  1,  part  i.  c 
7,s.  7,  6th  ed.,  and  Boe  dem.  Didsbury  v.  Thomas^  14  East,  323;  (a) 
Richards  v.  Bassetty  10  B.  &  C.  657,  (21  E.  C.  L.  R.  142 ;)  Talbot  v 
Lewis,  I  Cro.  M.  &  R.  495.  S.  C.  5  Tyrwh.  1 ;  Crease  v.  Barrett^  1  Cro. 
M.  &  R.  919.  S.  C.  5  Tyrwh.  458,  and  Rex  v.  Jintrobxis,  2  A.  &  E.  793, 
(29  E.  G.  L.  R.  213,)  show  the  extent  of  the  rule.  The  evidence  in 
question  here  could  not  have  been  receivable  unless  it  had  been  agreed, 
or  put  beyond  doubt,  that  the  farm  and  hamlet  had  the  same  boundary. 
Reputation  could  not  be  in  any  degree  made  available  to  show  what  the 
boundary  of  the  farm  was. 

Lord  Denman,  C.  J.  Notwithstanding  the  observations  of  Lord 
Ellenborough  which  have  have  been  referred  to,  I  think  there  is*no 
doubt  in  the  present  case.  Reputation  is  clearly  evidence  as  to  the 
boundary  of  a  parish.  The  question  is,  whether  in  this  case  it  was  ad- 
missible as  a  medium  of  proof.  Now  I  think  that,  the  fact  being  once 
before  the  jury,  that  the  boundaries  of  the  farm  and  of  the  hamlet  were 
identical,  any  legitimate  mode  of  proving  the  boundary  of  the  hamlet 
was  allowable  in  the  case.  The  answer  of  the  witness,  that  the  two 
boundaries  were  the  same,  was  admitted  without  objection.  It  is  true 
that  the  boundary  of  a  farm  may  shift:  but  the  answer  here  given  ap- 
plied to  one  state  of  the  premises,  and  that  appeared  to  have  continued 
from  as  far  back  as  living  memory  could  reach.  Then  it  is  the  same  as 
if  the  estate  had  been  originally  sold  with  an  express  reference  to  the 
boundary  of  the  hamlet;  and,  being  so,  that  the  boundary  might  proper- 
ly be  proved  by  any  evidence  applicable  to  the  subject. 

Patteson,  J.  (i)  The  point  in  dispute  on  the  trial  was  a  very  simple 
one,  namely,  whether  the  place  in  which  the  cattle  were  taken  was  or 
was  not  parcel  of  a  certain  estate  ;  and  that  was,  of  course,  to  be  deter- 
mined by  any  evidence  which  could  be  admissible  upon  such  a  question. 
On  this  precise  question,  evidence  of  reputation  was  clearly  not  admissi- 
ble ;  but  such  proof  is  receivable  to  show  the  boundary  of  a  hamlet ;  and 
that  being  so,  I  do  not  see  how  it  could  be  excluded  in  the  present 
case,  when  it  was  established  that  the  boundaries  of  the  hamlet  and  of 
the  farm  were  the  same.  Mr.  Chilton,  indeed,  seems  not  to  rest  his  ob- 
jection on  the  ground  that  such  evidence  is  at  all  events  inadmissible. 

(a)  And  see  Mortwood  v.  Woodj  ibid.  327,  note  (a). 
(&)  Litdedale,  J.  was  t^mai.    See  p.  6U,  ante. 


529]  6  Adolphus  &  Ellis.  •    287 

but  to  contend  that,  before  it  can  be  let  in,  the  boundaries  must  be  shown 
beyond  all  doubt  to  have  been  identical.  That,  however,  would  be  try- 
ing the  question  twice  over ;  and  I  think  that,  as  soon  as  some  evidence 
of  the  identity  was  given,  this  proof  was  receivable,  the  jury  being  cau- 
tioned by  the  learned  judge  not  to  take  it  into  consideration  unless  satis- 
fied that  the  boundaries  were  the  sstme.  If  the  identity  of  the  bounda- 
ries had  been  proved  by  evidence  of  reputation,  the  case  would  have 
been  different;  but  the  witness  called  on  this  subject  stated  it  positively, 
and  not  as  matter  of  reputation  ;  and,  that  being  so,  the  proof  of  reputa- 
tion as  to  the  boundary  of  the  hamlet  was  let  in,  and  supported  the  de- 
fendant's case,  provided  the  jury  were  satisfied  of  the  identity  upon  the 
witness's  statement. 

Coleridge,  J.  This  is  a  question  of  more  novelty  than  difficulty. 
When  the  witness  was  asked,  "  Have  you  heard  from  old  people,  now 
dead,  what  was  the  boundary  of  the  hamlet,"  the  only  objection  that  could 
have  been  taken  to  that  question  was,  that  it  was  not  relevant.  But  it 
was  shown  to  be  so ;  and  then  the  objection  comes  to  this,  that  evidence 
shall  not  be  given  as  to  the  boundary  of  a  hamlet  in  the  same  mode  as 
^on  other  occasions,  because  the  proof  is,  in  the  particular  case,  only  sub- 
sidiary. But  I  never  heard  that  a  fact  was  not  to  be  proved  in  the  same 
manner  when  subsidiary,  as  when  it  is  the  very  matter  in  issue.  If  the 
fact  here  was  relevant,  I  think  it  was  to  be  proved  in  the  ordinary  way. 

Rule  refused. 


JONES  against  RICHARD  and  Others.— p.  630. 

Tenant  of  6.  prescribed  to  have  for  himself  and  his  tenants,  &o.,  occupiers  of  the  farm 
of  B.p  the  »oU  and  exeltuive  right  of  pasture  and  feeding  of  sheep  and  lambs  on  L.,  as  to  the 
said  farm  of  B.  belonging  and  appertainiDg :  ffeldy  that  this  did  not  entitle  him  to  take 
in  the  sheep  and  lambs  of  other  persons  to  pasture  on  L.,  for  that,  by  the  terms  of  the 
grant,  some  interest  in  the  pasture  was  reserved  to  the  lord,  and  the  above  practice 
was  prejudicial  to  such  interest. 

In  pursuance  of  the  rule  granted  in  Trinity  term,  1836,  (see  5  A.  & 
E.  413,)  this  cause  was  tried  a  second  time,  before  Coleridge,  J.,  at 
the  last  Spring  assizes  for  Cardiganshire.  The  defendants  relied,  as 
before,  upon  a  prescriptive  right  of  the  Rev.  Hugh  Smith  to  have,  for 
himself  and  his  tenants,  &c.,  occupiers  of  the  messuage  and  farm  of 
Blaenmerin,  '^  the  sole  and  exclusive  right  of  pasture  and  feeding  of 
sheep  and  lamhs"  on  the  locus  in  quo,  as  to  the  said  messuage  and  farm 
appertaining.  In  support  of  this  right  the  defendants  gave  evidence  of 
the  tenant  and  occupier  having  taken  in  sheep  of  other  persons,  upon 
tack,  to  pasture  on  the  locus  in  quo.  The  learned  Judge  stated  to  the 
jnrj  that  these  acts,  though  admissible  in  evidence,  were  not  to  be  con- 
sidered an  exercise  of  the  prescriptive  right  as  pleaded.  The  plaintiff 
had  a  verdict. 

Chilton  now  moved  for  a  new  trial,(a)  on  the  ground,  among  others, 
of  misdirection.  Pasturing  the  sheep  of  other  persons  was  a  legitimate 
exercise  of  the  right  pleaded.  That  is  a  right  to  be  exercised  solelj  and 
exclusively  by  certain  persons,  tenants  of  Blaenmerin,  and  to  be 
exercised  by  the  feeding  of  sheep  and  lambs ;  not  '^  their"  sheep  and 
lambs.  So  long  as  the  proper  persons  take  the  pasture,  and  by  the 
mouths  of  the  animals  specified,  it  is  immaterial  whether  the  animals  are 

(a)  Before  Lord  I>enman,  C.  J.,  Patteson  and  Coleridge,  Js.  Littledale,  J.,  was  absent ; 
•ee  p.  514,  ante. 
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the  property  of  the  grantees  or  of  others.  The  lord  can  have  no 
interest  in  the  question,  because  in  either  case  the  grantees  may  turn  on 
as  many  sheep  and  lambs  as  the  pasture  will  feed.         Cur,  adv,  vuU. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term,  (May  5th,) 
delivered  the  judgment  of  the  Court  as  follows. 

In  this  case,  Mr.  Chilton  moved  for  a  rule  for  a  new  trial,  on  several 
grounds,  which  we  disposed  of  on  the  motion ;  and  we  took  time  to  con- 
sider the  following.  The  issue  on  which  the  case  turned  was,  whether 
the  defendant  Richard,  occupier  of  a  farm  called  Blaenmerin,  was 
entitled  ^^  to  the  sole  and  exclusive  right  of  pasture  and  feeding  of 
sheep  and  lambs"  on  the  locus  in  quo,  as  appertaining  to  that  farm.  In 
support  of  this  right,  the  defendants,  on  the  trial,  gave  unportant  evi- 
dence of  feeding  the  sheep  of  other  persons^  which  had  been  taken  in 
on  tack ;  and  the  learned  Judge,  commenting  upon  this  evidence  in  his 
summing  up,  stated  to  the  jury  that,  although  they  ought  not  to  dismiss 
it  from  their,  consideration,  because,  whether  lawful  or  not,  it  might  be 
very  cogent  to  prove  the  existence  of  the  right  claimed,  yet  it  did  not 
appear  to  him  that  it  could  properly  be  considered  as  done  in  the  exer- 
cise of  that  right ;  that,  even  if  the  right  existed,  the  tacking  appeared  , 
to  him  to  have  been  an  usurpation  upon  the  lord's  grant;  for,  as  that 
extended  only  to  the  exclusive  feeding  of  sheep  and  lambs  by  the  occu- 
pier of  Blaenmerin,  as  appertaining  to  the  farm  of  Blaenmerin,  the 
lord  had  reserved  to  himself  all  other  modes  of  enjoying  the  produce 
of  the  land,  and  was  entitled  *to  eat  by  the  mouths  of  beasts  or  horses 
whatever  the  sheep  and  lambs  on  Blaenmerin  did  not  consume.  It  was 
contended,  and  we  think  with  justice,  that  this  mode  of  characterizing 
the  evidence  was  calculated  to  weaken  its  due  effect  upon  the  jury,  if  it 
were  entitled  to  be  considered  as  a  lawful  mode  of  exercising  the  right: 
and  the  question  therefore  which  we  desired  to  consider  was,  whether 
the  learned  Judge  was  correct  in  the  construction  which  he  put  upon  the 
right  claimed  on  this  record :  and  we  are  of  opinion  that  he  was. 

The  prescription  alleged  in  this  case  is  of  so  unusual  a  kind  that  no 
decision  precisely  in  point  was  mentioned  in  moving  for  the  rule :  nor 
have  we,  upon  search,  found  any.  But  several  cases,  in  which  the  Courts 
have  had  to  consider  claims  to  common  by  custom  or  prescription, 
furnish  principles  on  which  we  may  safely  decide  this.  We  refer  to 
Fotter  V.  Norths  1  Wms.  Saund.  350,  Hoskina  v.  Robins,  2  Wms. 
Saund.  324,  and  the  cases  collected  in  the  notes  there.  The  principle 
seems  to  be  to  ascertain  the  extent  of  the  rights  conferred,  and  the 
rights  reserved,  by  the  grant,  and  to  see  whether  the  act  be  in  deroga- 
.tion  of  the  latter.  By  the  terms  of  this  prescription,  the  grantee's 
right  is  limited  to  the  feeding  of  sheep  and  lambs.  This  would  be 
wholly  insensible  if  the  entire  pasturage  were  granted  to  him  in  exclu- 
sion'of  the  lord.  Further,  the  right  to  feed  by  sheep  is  not  limited  by 
number,  so  as  to  make  it  indifferent  to  the  lord  by  whose  sheep  the 
pasturage  is  enjoyed,  but  is  a  grant  to  the  occupier  of  Blaenmerin,  and 
is  appurtenant  to  that  farm.  Some  interest  in  the  pasturage  therefore 
being  reserved  to  the  lord,  the  questions  are, — What  is  that  interest? 
And  is  the  tacking  relied  on  in  derogation  of  it  ?  It  appears  to  us  the 
onost  reasonable  conclusion  from  the  premises,  that  the  lord's  interest  is 
in  the  consuming,  by  the  mouths  of  his  cattle  and  horses,  whatever  is 
not  required  for  the  sheep  and  lambs  levant  and  couchant  on  Blaenmerin. 
The  appurtenancy  to  a  particular  farm  is  not  in  itself  equivalent  to 
levancy  and  couchancy ;  nor  do  we  rely  on  it  as  such :  our  conclusion 
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is  drawn  from  the  language  of  the  whole  prescription :  and,  upon  this, 
it  appears  to  us  that  the  tacking  sheep  is  injurious  to  such  right 

The  evidence  in  the  cause,  we  may  mention,  served  to  show  the  rea- 
sonableness of  the  grant  thus  construed.  It  appeared,  on  the  one  hand, 
to  be  favourable  for  the  sheep,  and  convenient  to  the  owner,  to  have  the 
exclusive  enjoyment  of  certain  spots  at  certain  seasons  of  the  year ;  and, 
on  the  other,  that  there  was,  beyond  that  which  was  required  .for  the 
sheep,  profitable  pasture  for  cattle 

There  will,  therefore,  be  no  rule.  Bole  refused. 


TAYLOR  against  WILKINSON.— p.  533. 

Plaintiffheld  defendant  to  bail  on  an  original  writ;  after  declaring,  he  amended  the  declaration, 
adding  freah  coants.  He  recovered  a  Terdict  on  all  the  counts  in  the  declaration,  with  damagei 
aweswd  acTerally  on  each.  He  then  taxed  the  coata,  without  separating  those  incident  to  th» 
new  counts  from  the  othera 

Held,  that  the  bail  (though  liable  to  the  damages  recovered  on  the  causes  of  action  mentioned  in 
the  recognisance)  were  not  liable  for  the  costs  incident  to  the  new  counts ;  and  that  the  plain* 
tifil  not  having  separated  the  two  classes  of  costs,  could  not  recover  any  from  the  baiL 

Sib  «/.  Campbell,  Attorney  General,  had  obtained  a  rule  in  Easter 
term,  1836,  calling  on  the  plaintiffs  to  show  cause  why  they  should  not 
be  restrained  from  issuing  execution  against  the  defendant  for  a  larger 
amount  than  1000/.,  being  the  sum  for  which  G.  B.  Gregory  was  held 
to  bail  in  the  action  of  Taylor  against  Gregory,  and  212/.,  being  the 
amount  at  which  the  costs  of  this  action  ( Taylor  v.  Wilkinson)  were 
taxed ;  and  that  the  amount  for  which  the  defendant  might  be  required 
to  give  bail  in  error  should  be  confined  to  the  sum  of  2212/.,  that  is  to 
say,  1000/.  more  than  the  sum  for  which  the  said  defendant  was  liable. 

The  action  of  Taylor  v.  Wilkinson  was  scire  facias  on  a  recognisance 
of  bail,  by  which  recognisance  Wilkinson  had  become  bail  for  Gregory, 
who  was  held  to  bail  in  the  action  of  Taylor  v.  Gregory.  Taylor  v. 
Gregory  was  an  action  of  assumpsit  commenced  by  original.  Alter  the 
recognisance  was  entered  into,  the  declaration  in  Taylor  v.  (rregory 
was  amended  by  increasing  the  sums  claimed  in  the  counts  corresponding 
with  the  causes  of  action  in  the  original  writ,  and  by  adding  fretih  counts. 
The  plaintiff  recovered  a  verdict  on  all  the  counts,  with  damages 
severally  assessed  on  each :  and  Wilkinson  was  then  sued  on  his  recog- 
nisance (the  present  action)  for  damages  given  in  Taylor  v.  Gregory 
upon  some  of  the  counts  which  corresponded  with  the  causes  of  action 
in  the  original  writ,  and  which  were  averred  to  be  recovered  for  the 
non-performance  of  some  of  the  premises  mentioned  in  the  recognisance. 
On  demurrer,  the  court  held  Taylor  entitled  to  recover  so  far  against 
Wilkinson,  (a)  The  costs  in  Taylor  v.  Gregory  were  taxed  without 
distinguishing  between  the  costs  arising  upon  the  counts  added  after  the 
recognisance  was  entered  into,  and  the  others. 

Sir  W.  W  Follett  now  showed  cause.  This  is  an  application  to 
exempt  the  bail  in  Taylor  v.  (rregory  from  the  whole  of  the  costs  in- 
curred in  that  action.  The  declaration  agq^inst  the  bail  was  confined  to 
those  counts  which  correspond  with  the  original  writ :  and  the  court,  at 
the  time  of  giving  the  judgment  on  those  counts,  suggested  that  the  bail, 
if  prejudiced,  might  be  relieved,  3  A.  &  E.  p.  806,  (30  E.  C.  L.  R.  213.) 

(a)  See  Taylor  ▼.  WUkiwr     a  A.  &  E.  7*^ '  ^30  E.  C.  L.  R.  213.) 


290  Taylor  v.  Wilkinson.  E.  T.  1837.  [535 

The  principle  thus  recognised  might  go  to  exempt  the  bail  from  all  costs 
except  those  arising  on  the  original  causes  of  action  ;  but  here  the  bail 
is  claiming  exemption  from  all.  The  bail  is  discharged,  if  the  plaintiff 
recover  on  such  causes  of  action  only  as  are  not  in  the  affidavit  to  hold  to 
bail;  Wheelwright  v.  Jutting,  7  Taunt.  304,  (2  E.  C.  L.  R.  114,)  and 
Caswell  v.  Coare,  2  Taunt.  107,  there  cited.  But  here  the  plaintiff  has 
recovered  for  cause  of  action,  some  of  which  were  in  the  original  writ; 
and  the  bail  is  not  to  be  relieved  from  costs  as  to  these,  merely  because 
there  has  also  been  a  recovery  for  other  causes  of  action.  It  is  unnecessary 
to  discuss  what  would  have  been  the  result  of  a  motion,  on  the  part  of 
the  bail,  to  take  the  costs  separately  for  the  old  and  the  new  causes  of 
action ;  but  here  it  is  as  if,  the  affidavit  of  debt  being  on  a  bill  of  ex- 
change, and  the  declaration  being  for  the  bill  and  the  consideration,  and 
the  plaintiff  obtaining  a  general  verdict,  the  bail  were  to  claim  exemption 
from  all  the  costs. 

Sir  J.  Campbelly  Attorney  General,  contra.  The  principle  of  the 
former  decisions  clearly  goes  to  exonerate  the  bail  from  the  costs  incident 
to  the  additional  counts.  The  plaintiff  has  not  separated  them  from  the 
others  as  he  might  have  done;  the  bail  had  no  means  of  doing  so,  as 
they  had  no  right  to  attend  the  taxation  in  the  original  action.  The 
plaintiff  makes  the  claim  of  costs :  it  lay  therefore  upon  him,  for  the  pur- 
pose of  recovering  costs,  to  show  the  amount  of  the  claim.  [Little- 
dale,  J.  The  principle  for  which  you  contend  applies  as  much  to  causes 
of  action  not  in  the  affidavit  of  debt,  as  to  additional  counts  in  the  case 
of  an  action  commenced  by  original.  In  general,  the  bail  are  held  lia- 
ble to  the  whole  cosfs  of  the  action.]  That  cannot  be  universally  true. 
If  a  party,  after  holding  to  bail  on  a  bill  of  exchange,  chose  to  add 
counts  on  a  warranty  of  a  horse,  or  an  insurance,  or  non-delivery  of 
goods,  and  so  on,  the  costs  of  the  added  cause  of  action  might  be  many 
times  as  great  as  those  of  the  cause  in  the  affidavit;  of  course  the  bail 
would  not  be  liable  on  all.  Bail  are  to  be  relieved  on  equitable  princi- 
ples from  the  strict  law ;  but  to  allow  general  costs  here  would  be  ex- 
tending the  law  against  them.  A  party  adding  fresh  causes  of  action 
does  it  at  the  risk  of  losing  the  security  of  the  bail  for  so  much  as  he  is 
not  able  to  distinguish  from  the  added  causes.  [Patteson,  J.  It  is  like 
the  case  of  an  original  writ  issued  for  causes  of  action,  some  which  are 
bailable,  some  not :  the  bail  are  liable  only  on  the  first.] 

Lord  Denman,  C.  J.  The  plaintiff  has  given  judgment  against  him- 
self, by  separating  the  damages,  and  correctly.  The  bail  have  generally 
been  made  liable  for  all  the  costs :  yet  such  a  case  as  this  must  often 
have  occurred.  I  suppose  the  amount  has  never  been  of  sufficient  im- 
portance to  raise  the  question. 

Littledale,  J.  The  only  question  is,  who  is  to  make  the  division. 
I  think  that  the  case  cannot  be  distinguished  from  that  of  new  causes  of 
action  added  after  an  affidavit  of  debt.  But,  as  the  plaintiff  makes  the 
claim,  he  ought  to  show  the  amount :  as  he  has  not  done  so,  the  bail 
cannot  be  held  liable. 

Pattesoit,  J.  It  is  clear  that  this  rule  must  be  made  absolute.  The 
onus  of  making  the  distinction,  and  so  showing  the  claim,  lay  on  the 
plaintiff. 

Coleridge,  J.,  concurred. 

Rule  absolute. 
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The  KING  against  RICKETTS.— p.  537. 
The  KING  against  The  Same. 

A  writ  de  contamaoe  capiendo  is  bad,  and  will  be  set  aside,  if  it  be  directed  to  tbe  sberiff 
of  one  county,  and  it  appear  by  the  writ  that  the  defendant  is  resident  in  another. 

And  thai  sufficientlj  appears  if  he  be  described  as  A.  B.,  o/,  &c.,  in  tbe  latter  county. 

If  such  writ  recite  a  significayit  that  the  defendant  is  contumacious  in  not  obeying  the 
lawful  commands  (to  pay  J.  B.  the  sum  of,  &c.,  costs  duly  taxed,  pursuant  to  a  mo- 
nition duly  issued  and  served,  and  returned,  &o.)  of  A.,  B.,  and  C,  doctors  of  laws, 
judges  delegate,  appointed  under  a  commission  under  the  Great  Seal,  bearing  date, 
Ac,  and  lawfully  authorized,  by  not  paying  to  J.  B.  the  said  sum  according  to  the  said 
monition  in  an  appeal  from  the  Arches  Court,  &c.,  (stating  the  subject-matter  of  the 
cause,  and  names  of  the  parties) :  Semble^  that  the  writ  is  bad,  as  not  sufficiently  show- , 
ing  that  a  commission  of  delegates  was  issued  in  the  particular  cause.     But, 

Beldt  that  such  writ  is  at  all  events  bad,  if  it  purport  to  issue  on  the  significavit  of  A.  and 
B.  only,  it  not  appearing  that  they  were  authorized,  by  a  quorum  clause  in  the  eommis- 
sioo,  or  otherwise,  to  act  without  G. 

And,  tembU,  that  a  quorum  clause  in  the  commissioa  would  not  make  such  a  writ  good. 

A  WRIT  de  contumace  capiendo  had  issued  against  the  defendant, 
commencing  as  follows.  "Of  Easter  term  in  the  6th  year  of  King 
William  the  Fourth.  Herefordshire.  Our  Lord  the  King  hath  sent  to 
the  sheriff  of  Herefordshire  his  writ  closed  in  these  words,  that  is  to 
say:  William  the  Fourth,  by  the  grace  of  God,"  &c.,  "  to  the  sheriff  of 
Herefordshire,  greeting.  Sir  John  Nicholl,  knight,  doctor  of  laws, 
official  principal  of  the  Arches  Court  of  Canterbury(a)  lawfully  con* 
stitated,  hath  signified  to  us  that  one  Thomas  Bourke  Ricketts,  Esq.,  of 
the  parish  of  Presteign,  in' the  county  of  Radnor,  is  manifestly  contu- 
macious,*' &C.  The  writ  then  specified  the  contumacy,  which  consisted 
in  his  not  obeying  the  commands  of  Sir  JoHX  Nicuoll,  the  Judge  of 
the  said  Court  lawfully  authorized,  in  a  monition  duly  issued  under  the 
seal  of  the  said  Court,  requiring  him  to  pay  John  Bodenham  and  others 
certain  costs  incurred  in  the  said  Court,  which  monition  issued  in  a 
certain  cause  or  business  of  appeal  and  complaint  of  nullity  lately  de- 
pending before  the  said  Sir  J.  N.  between  the  said  T.  B.  Ricketts  and 
the  said  John  Bodenham  and  others,  and  which  in  the  first  instance  was 
a  cause  of  subtraction  of  church-rate  brought  by  Bodenham  and  others 
agamst  Ricketts  in  the  Consistory  Court  of  Hereford.  The  writ  con- 
cluded, "  We  command  you  that  you  attach  the  said  Thomas  Bourke 
Ricketts  by  his  body  until  he  shall  have  made  satisfaction  for  the  said 
contempt,  and  how  you  shall  execute  this  our  precept  notify  unto  us  on 
tbe  9th  day  of  June  next,  wheresoever  we  shall  then  be  in  England,  and 
in  no  wise  omit  this,  and  have  you  there  this  writ.  Witness  ourself  at 
Westminster,  the  6th  day  of  May,  in  the  sixth  year  of  our  reign. 
Bkntall."  The  following  memorandum  was  added.  "And  be  it 
known  that  the  said  writ,  on  Monday  the  9th  day  of  May  in  this  same 
term,  before  our  said  Lord  the  King  at  Westminster,  was  delivered  of 
record  to  the  sheriff  of  Herefordshire,  to  be  executed  in  due  form  of 
law.*' 

Another  writ  had  also  issued  against  the  defendant,  addressed  to  the 
sheriff  of  Herefordshire  in  the  same  words  as  the  former,  and  proceeding 
as  follows,  from  the  word  "greeting."     "John  Daubeny  and  Thomas 

(a)  One  objection  taken  to  the  writ  was,  that  Sir  J.  Nieholl  had  jurisdiction  (under  stat. 
24  H.  8,  c.  12)  as  the  official  principal  of  the  Archbishop,  and  not  as  the  officiol  principal 
«/  the  Arches  Court,  and  ought  therefore  to  have  been  named  in  the  former  character  in 
the  writ    Bat  no  judgment  was  given  on  this  poiiiL 
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Blake,  respectiyely  doctors  of  laws,  judges,  amongst  others,  delegate 
respectively  appointed  under  a  certain  coBunission  under  the  Great  Seal 
of  Great  Britain,  bearing  date  the  second  day  of  June,  a.  d.  1832,  have 
signified  to  us  that  one  Thomas  Bourke  Ricketts,  of  the  parish  of  Pres- 
teign,  in  your  county  of  Hereford,  Esquire,  is  manifestly  contumacious, 
and  contemns  the  jurisdiction  and  authority  of  the  law  and  jurisdiction 
ecclesiastical,  in  not  obeying  the  lawful  commands  (to  pay  or  cause  to 
be  paid  to  John  Bodenham^  Robert  Lewis,  John  Adcock  Phillips,  and 
William  Hamar,  or  to  their  proctor,  the  sum  of  213Z.  16«.  of  lawful," 
&c.,  "  being  the  amount  of  costs  on  their  behalf  duly  taxed,  pursuant  to 
a  monition  duly  issued  under  seal  of  our  High  Court  of  Delegates,  and 
duly  and  personally  served  on  him  the  said  T.  B.  R.,  Esq.,  and  returned 
into  our  said  High  Court  of  Delegates  with  certificate  and  affidavit  of 
the  execution  thereof)  of  the  said  John  Daubbnt  and  of  Joseph  Phil- 
LIMORE,  and  of  the  said  Thomas  Blake,  doctors  of  laws,  judges  delegate 
(amongst  others)  respectively  appointed  under  the  said  commission  and 
lawfully  authorized,  by  not  paying,  or  causing  to  be  paid,  to  the*  said 
John  Bodenham,'*  &c.,  the  said  sum  of,  &c.,  according  to  the  said 
monition,  in  a  cause  or  business  of  appeal  and  complaint  of  nullity  from 
the  Arches  Court  of  Canterbury,  brought  by  Ricketts,  appellant,  against 
Bodenham  and  others,  the  parties  appellate,  and  which  was  originally  a 
cause  of  subtraction  of  church-rates,  depending  in  the  Consistorial  Court 
of  Hereford,  brought  by  the  said  Bodenham  and  others,  churchwardens 
of  the  said  parish  of  Presteign,  situate  in  the  counties  of  Radnor  and 
Hereford,  &c.,  against  the  said  T.  B.  Ricketts,  Esq.,  a  parishioner  and 
inhabitant  of  the  said  parish.  The  words  of  the  mandatory  part,  the 
teste,  and  the  memorandum  of  delivery  to  the  sheriff,  were  the  same  as 
in  the  other  writ. 

In  Trinity  term,  1836,  (May  30th  and  June  1st,)  Sir  F.  Pollock 
obtained  rules  calling  upon  the  prosecutors  of  the  two  writs  respectively 
to  show  cause  why  the  same  should  not  be  quashed  for  irregularity,  with 
costs.  Three  objections  were  taken  to  the  first  writ ;  the  only  one  on 
which  the  Court  gave  judgment  was,  that  the  writ  was  directed  to  the 
sheriff  of  a  different  county  from  that  in  which  the  defendant  resided,  (as 
appeared  by  the  writ,)  and  that  the  writ  did  not  pursue  the  form  given 
by  Stat.  53  G.  3,  c.  127,  sched.  B. 

Sir  J.  Campbell^  Attorney-General,  now  showed  cause  against  the 
rule  for  setting  aside  this  writ.(a)  The  direction  to  the  sheriff  is  no 
ground  for  this  application.  The  words  "  of  the  parish  of  Presteign," 
following  the  defendant's  name,  are  mere  matter  of  description,  and 
cannot  avoid  the  writ.  If  the  party  is  not  found  in  the  bailiwick,  the 
sheriff  will  return  non  est  inventus ;  but,  in  fact,  Presteign  is  partly  in 
Hereford  and  partly  in  Radnorshire.    The  form  of  the  writ,  prescribed  by 

sched.  B.  to  stat.  53  G.  3,  c.  127,  describes  the  party  as  *' of ;" 

but  in  Stat.  2  W.  4,  c.  39,  sched.  No.  4,  it  is  directed  that  the  party  to  be 

taken  under  a  writ  of  capias  shall  be  described  therein  as  "  C.  D.  of ;" 

and  yet  in  Rolfe  v.  SwanUy  1  Mee.  &  W.  305,  S.  C.  Tyrwh.  &  Gr.  665, 
it  was  held  that  the  attorney  was  not  bound  to  fill  up  this  part  of  the 
writ  with  a  residence  within  the  particular  county  of  the  sheriff.  If  it 
were  necessary  that  the  forms  given  by  stat.  53  6.  8,  c.  127,  should  be 
strictly  followed,  the  significavit  ought  not  to  be  issued  by  any  but  the 

archbishop,  for  it  purports  to  come  from  " by  Divine  Providence, 

(a)  Before  Lord  Denman»  C.  J.»  Littledale,  Patteson,  and  Coleridge»  Ja. 
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&e.  :*'  yet  the  «nacting  part  of  the  statute,  sect.  1,  says  that  the  contempt 
shall  be  signified  by  'Hhe  judges  or  judge"  whose  orders  shall  have  been 
disobeyed.  [Lord  Dbnman,  G.  J.  That  is  not  inconsistent ;  the  judge 
is  to  convey  the  information,  but  he  is  to  do  so  as  the  instrument  of  the 
apehbishop.] 

Sir  F,  Pollock  and  J.  W,  Smithy  ^onivB,,     The  statutory  form  of  the 

writ  de  contumace  capiendo  is  addressed  "to  the  sheriff  of ,*'  and 

recites  a  significavit  that ,  of ,  "in  your  county  of /'  is 

contumacious ;  and  it  then  requires  the  sheriff  to  "  attach  the  said ." 

It  does  not  add,  "  if  he  shall  be  found  in  your  bailiwick ;"  the  words 
just  referred  to  in  the  form  are  the  only  ones  by  which  the  sheriff's 
authority,  as  to  place,  is  limited :  they  ought,  therefore,  to  be  strictly 
observed.  And  the  first  section  of  the  act  expressly  requires  that  the 
writ  shall  be  "in  the  form  to  this  act  annexed."  Supposing  that  this 
were  only  a  defect  in  form,  such  a  deviation  from  a  form  expressly  dic- 
tated by  act  of  parliament  is  fatal ;  Hannah  v.  IFyman,  3  Dowl.  P.  C. 
674,  judgment  of  Parke,  B.  ;  Bex  v.  Jeffried,  4  T.  'R.  768,  judgment 
of  Lord  Kbnyon  ;  Davison  v.  GUll,  1  Eaat,  o3,  (?om  v.  Jackson^  3  Esp.  198. 
But  this  is  a  fault  in  substance ;  for  the  statute  evidently  contemplated 
that  the  writ  should  be  issued  to  the  sheriff  of  the  county  in  which  the 
party  was  resident,  and  not  that  the  sheriff  of  one  county  should  be 
directed  to  take  a  person  residing  in  another.  "A.  B.,  of"  such  a 
place,  means  "A.  B.,  who  resides  at"  that  place;  Yardley  v.  JoneSj  4 
Dowl.  P.  C.  45.  Our.  adv.  vult. 

The  two  following  objections  were  taken  to  the  second  writ :  That  the 
introductory  part  ("  John  Daubeny  and  Thomas  Blake,  respectively 
doctors  of  laws,  judges,  amonest  others,  delegate  respectively  appointed 
under  a  certain  commission  under  the  Great  Seal  of  Great  Britain,  bear- 
ing date  the  2d  day  of  June,  A.  D.  1832,  have  signified,"  &c.,)  did  not 
show  a  commission  issued  in  the  present  suit,  giving  authority  to  the 
judges  named  in  the  writ :  And  that  the  significavit  appeared  to  have 
been  made  by  only  two  judges  delegate,  whereas  the  monition  disobeyed 
was  that  of  three. 

Sir  J.  Campbellj  Attorney-General,  in  this  term,(a)  showed  cause 
against  the  rule  for  setting  aside  the  last-mentioned  writ.  The  Court 
will  not  presume  a  want  of  authority  in  the  delegates.  The  defendant 
ought  to  have  shown  it.  In  Rex  v.  Blake,  2  B.  &  Ad.  139,  (22  E.  C. 
L.  R.,)  the  facts  of  the  case  were  set  out  on  aflSdavit.  Here  that  is 
not  done.(i)  [Goleridgtb,  J.  It  appears  on  the  face  of  the  writ  that 
there  were  more  commissioner^  than  the  two  who  signed  the  significavit : 
so  that,  unless  there  was  a  quorum  clause,  there  appears  to  be  an  irregu- 
larity.] In  Bex  V.  Blake  the  commission  was  before  the  Court  on  affi- 
davit, manifestly  requiring  the  concurrence  of  three  delegates,  where 
two  only  had  joined.  Here  nothing  is  stated  to  show  that  Drs.  Daubeny 
and  Blakb  might  not  lawfully  make  the  significavit.  Stat.  25  H.  8, 
c.  19,  s.  4,  prescribes  nothing  as  to  the  number  or  description  of  judges 
delegate  to  whom  a  commission  shall  issue  on  appeal  from  the  Arch- 
bishop's Court,  nor  as  to  the  power  of  the  delegates ;  nor  does  it  direct 
that  the  commission  shall  or  shall  not  contain  a  quorum  clause.  The 
terms  of  the  commission  here  may  precisely  correspond  with  what  has 

(a)  April  27th.     Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
(6)  There  were  affidaTito  verifying  the  copies  of  the  two  writs,  but  none  making  any 
other  statemeni. 
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been  done.  The  form  of  writ,  given  in  stat.  53  G.  3,  c.  127,  ached.  B., 
does  not  render  it  necessary  to  set  out  the  commission  in  order  to  show 
that  the  powers  have  been  followed. 

Sir  F.  Pollock  and  J.  W.  Smith,  contra.  First,  the  delegates  men- 
tioned in  the  writ  are  not  connected  with  the  record  in  the  present  suit, 
except  by  guess.  Nothing  is  said  of  any  commission  having  issued  in 
this  suit ;  and  no  intendment  can  b'e  made  in  favour  of  the  writ.  [Pat- 
TESON,  J.  The  form  in  stat.  53  G.  3,  c.  127,  does  not  require  the 
authority  of  the  persons  making  the  significavit  to  be  stated,  further 
than  by  the  significavit  itself.]     It  does  not  so  appear  in  this  casa     The 

first  blank  in  the  body  of  schedule  B.  ("  The hath  signified  to 

us,'*)  must  be  filled  with  the  name  of  some  Court  having  at  least  a 
prima  facie  jurisdiction!.  Secondly,  it  appearing  that  there  were  three 
delegates  in  the  commission,  a  significavit  cannot  properly  have  been 
made  by  two  only.  By  stat.  53  G.  3,  c.  127,  s.  1,  the  significavit  is  to 
come  from  "the  judges  or  judge'*  there  mentioned;  that  is,  from  the 
judge,  if  there  be  only  one,  but,  if  there  be  several,  then  from  all.  A 
power  for  some  of  the  persons  in  a  commission  to  act  without  the  rest 
is  an  exception  from  general  rules ;  and,  if  there  be  an  authority  for  bo 
doing,  as  by  a  quorum  clause,  it  ought  to  be  shown.  Where  a  Court 
acts,  there  is  no  distinction  of  judges;  but  under  a  commissioa  the 
several  judges  act  as  judges,  and  not  as  a  court.  The  case  is  then  like 
those  put  in  Co.  Litt.  112  b.  Dyer,  62  a.(a)  The  observation  of  Lord 
Coke,  in  2  Inst.  380  (5,)  applies.  It  would  b^  a  violent  presumption  to 
suppose  a  quorum  clause :  and,  even  if  that  were  done,  the  writ  would 
not  be  maintainable,  because,  under  stat.  53  G.  3,  c.  127,  s.  1,  the  signi- 
ficavit to  authorize  such  writ  must  proceed  from  the  judge  or  judges 
"  whose  lawful  orders  or  decrees  have  not  been  obeyed."  Here  the  orders 
of  three  were  disobeyed ;  two  only  have  signified.  But  the  Court  will 
not  make  any  intendment  in  favour  of  this  writ  and  against  liberty ; 
Rex  V.  Bugger,  5  B.  &  Aid.  791,  (7  E.  C.  L.  R.)  In  Rex  v.  Hyre,  2  Stra. 
1067,  there  cited,  Lord  Chancellor  Talbot  said,  speaking  of  the  ecclesi- 
astical courts,  *^  We  are  not  to  lend  our  assistance,  but  where  it  appears 
clearly  they  have  jurisdiction."  A  warrant  of  commitment  under  a 
penal  statute  must  show  that  which  gives  the  authority  to  comn^it ;  Wickes 
V.  Clutterbuck,  2  Bing.  483,  (9  E.  C.  L.  R. :)  the  same  exactness  must 
be  enforced  here.  Regina  v.  Hill,  1  Salk.  294,  and  other  cases  referred 
to  in  Com.  Dig.  Excommengement  (B  4,)  show  the  strictness  that  pre- 
vailed with  respept  to  the  writ  de  excommunicato  capiendo,  for  which 
the  writ  de  contumace  capiendo  was  substituted,  and  that  no  presump- 
tion was  made  in  favour  of  the  old  writ.  Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  in  the  same  term,  (May  5th,)  delivered  the 
judgment  of  the  Court.  Referring  to  the  first  case,  his  Lordship  said : 
— This  was  a  writ  de  contumace  capiendo  on  the  significavit  of  Sir  John 
NiCHOLL.  Several  objections  were  taken  to  the  writ,  on  which  a  rule 
nisi  was  obtained  to  quash  it.  As  we  are  of  opinion  that  one  of  those 
objections  is  fatal,  it  is  not  necessary  to  notice  the  others.  The  writ 
was  directed  to  the  sheriff  of  Herefordshire,  and  it  recites  a  significavit 
that  Thomas  Bourke  Ricketts  of  Presteign,  in  the  county  of  Radnor,  is 
contumacious,  and  commands  the  sheriff  to  attach  him  by  his  body. 
The  form  of  the  writ  given  in  the  schedule  to  the  statute  53  G.  3,  c. 
127,  and  which  writ  is  directed  by  the  statute  to  be  in  that  form,  is, 

(a)  Pennington  v,  Morse, 
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"To  the  sheriff  of  greeting:    The  hath  signified 

to  us,  that  of  in  your  county  of  ,  is 

manifestly  contumacious/'  &c.  The  form  of  the  significavit  is  given  in 
the  same  schedule,  and  notifies  "  That  one  of  in 

the  county  of  '*  halh  been  pronounced  contumacious,  &c. 

It  is  plain,  therefore,  that  the  statijte  intends  that  the  writ  should  be 
directed  to  the  sheriff  of  that  county  of  which  the  party  is  described  to 
be  in  the  significavit.  That,  in  the  present  case,  would  be  the  sheriff 
of  Radnorshire :  and  it  is  the  more  necessary  that  the  form  should  in 
this  respect  be  adhered  to,  because  neither  in  the  form  in  the  schedule, 
nor  the  actual  writ  in  this  case,  are  the  words  "  if  he  shall  be  found  in 
your  bailiwick,"  or  any  equivalent  words,  to  be  found,  except  the  words 
in  your  county^  which  are  in  the  form  in  the  schedule,  but  which  are 
different  in  this  writ.  On  this  ground  we  think  that  the  writ  must  be 
quashed. 

The  other  writ  against  the  same  party  is  on  a  significavit  by  two 
(amongst  others^  under  a  commission  of  delegates.  Several  objections 
also  were  taken  in  this  case.  It  may  admit  of  much  doubt  whether  the 
first  blank  in  the  form  in  the  schedule  is  properly  filled  up,  so  as  to 
show  that  there  was  any  commission  of  delegates  at  all.  But  the  next 
objection,  namely,  that  the  significavit  is  by  two^  notifying  a  disobedience 
of  the  lawful  order  of  three^  is  clearly  fatal.  The  statute,  53  G.  3,  c. 
127,  8.  1,  enacts  that  it  shall  be  lawful  for  "  the  judges  or  judge*'  whose 
lawful  orders  have  not  been  obeyed  to  pronounce  the  party  contumacious, 
and  to  signify  the  same.  It  is  clear  under  this  enactment  that  all  the 
judges  whose  orders  have  not  been  obeyed  must  certify ;  and,  even  if 
the  commission  authorized  two  to  certify  that  the  orders  of  three  had 
been  disobeyed,  (which,  however,  does  not  appear  in  this  case  one  way 
or  the  other,)  it  would  be  difficult  to  say  that  such  authority  could 
prevail  contrary  to  the  words  of  this  statute.  For  this  reason  we  are 
of  opinion  that  this  writ  must  be  quashed. 

Rule  absolute,  without  costs.(a) 

(a)  The  following  case  was  decided  in  Trinity  term,  1837. 

The  KING  against  HEWITT.— p.  547. 

A  writ  de  contomace  capiendo,  directed  to  the  sheriff  of  Notts,  reciting  a  significaTit 
against  "  J.  H.,  now  or  heretofore  of  0.,  in  Kent,"  and  describing  the  party  afterwards, 
throughout  the  writ,  as  **  the  said  J.  H.,"  is  bad  :  And  the  Court,  on  motion,  will  quash 
such  writ  after  the  party  is  in  custody,  and  before  the  return,  without  bringing  him  up 
by  habeas  corpus. 

A  WRIT  de  eontumace  capiendo,  tested  8th  May,  7  W.  4,  and  returnable  22d  May  fol 
lowing,  issued  against  the  defendant,  directed  to  the  sheriff  of  Nottinghamshire,  reciting 
that  Sir  Hbbbkkt  Jennbr,  Dean  or  Commissary  of  the  Deaneries  of  the  Arches,  London, 
Shoreham,  &c.,  had  signified  that  **  John  Hewitt,  now  or  heretofore  of  Crofton  Hall,  in 
the  parish  of  Opington,  in  the  county  of  Kent  and  deanery  of  Shoreham  aforesaid,"  is 
eoDtnmacious,  and  contemns,  &o.,  in  not  having  paid  the  sum  of  90/.,  being,  arrears  of 
alimony  decreed  to  Ann  Hewitt,  his  wife,  pursuant  to  a  decree  in  a  cause  of  divorce,  &c., 
ft  monitictn  to  pay  which  had  been  personally  served  on  him,  &c.  Hewitt  was  described 
throughout  this  writ,  except  in  the  passage  above  set  out,  as  **the  said  John  Hewitt." 
Another  writ,  tested  22d  May,  7  W.  4,  and  returnable  2d  November  following,  issued  in 
nmilar  terms,  for  the  non-payment  of  110/.  arrears  of  alimony. 

The  defendant  was  arrested  under  the  first  writ,  and  detained  under  the  second. 

In  Trinity  term,  1887,  before  the  writs  were  retunded,  J.  W.  Smith  obtained  rules, 
ealling  on  the  prosecutrix  to  show  cause  why  the  writs  should  not  be  set  aside  for  irregu« 
larity,  with  costa 

Sir  W,  W.  FoUett  now  showed  cause.  This  case  differs  fVom  Rex  ▼.  RickettSy  the  de- 
Mription  being  **  now  or  heretofore  of,"  &c.  In  the  judgment  in  that  case,  some  stress 
appears  to  have  been  laid  upon  the  writ  not  containing  the  proviso,  if  the  party  shaU  bv 
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found  in  the  county  of  the  sheriff  to  whom  the  writ  is  addressed ;  bat  the  sheriff  cnn  exe- 
cute the  writ  in  bis  own  county  only;  the  limitation  is  therefore  unnecessary,  and  no 
irregularity  can  take  place  in  fact.  [Pattkson,  J.  In  sched.  B.  to  stat.  53  G.  8,  c.  127, 
the  party  is  described  as  "  of  ,  in  your  county."     The  writ  can,  therefore,  go 

only  to  the  sheriff  of  the  county  of  which  the  party  is  described  to  be.]  Such  a  construe 
tion  would  frequently  make  the  statute  nugatory.  A  party  may  haTe  no  |>ermanrnt 
residence,  or  may  shift  his  abode  to  CTade  the  process.  [Pattbson,  J.  Then  a  return 
of  non  est  inventus  might  be  had,  and  a  capias  upon  that. J  Supposing  the  writs  irre^^u- 
lar,  this  is  not  the  proper  course.  The  party  should  have  been  brought  up  by  hnbc.is 
corpus,  as  in  Rez  y.  Dugger,  6  B.  &  Aid.  791.  The  writ  de  contumace  capiendo,  by  stnt. 
63  Q.  3,  c.  127,  8.  1,  is  to  be  returnable  like  the  writ  de  excommunicato  capiendo,  and 
the  rules  relating  to  the  latter  writ,  under  stat.  6  Eliz.  c.  28,  are  to  be  applicable  to  the  writ 
de  contumace  capiendo.  Under  sect.  2  of  stat.  5  Eliz.  c.  23,  the  writ  issues  out  of  Chan- 
cery, and  is  delivered  to  the  sheriff  of  record :  by  sect.  8,  Che  sheriff  need  not  bring  the 
body  into  Court,  but  has  only  to  return  the  writ  and  process  into  this  Court.  Here  the 
writ  is  not  returned ;  it  cannot,  therefore,  be  quashed,  not  having  issued  from  this  Court, 
nor  having  been  returned  into  it.  [Pattbson,  J.  This  Court,  after  the  writ  is  here 
delivered  of  record  to  the  sheriff,  has  possession  of  it,  so  as  to  enable  us  to  quash.]  Not 
after  execution. 

Sir  F,  Pollock  and  J,  W.  Smith,  contra.  Rex  v.  Dugger,  6  B.  &  Aid.  791,  does  not  show 
that  the  proceeding  by  habeas  corpus  is  the  only  one  admissible ;  such  a  proceeding  is 
uselessly  expensive ;  and  parties  in  the  mean  while  might  do  acts  subjecting  them  to  ac- 
tions of  trespass.  The  objection  here  taken  was  not  made  in  Rex  v.  Ricketts^  though  it 
might  have  been,  if  available ;  for  there  neither  writ  had  been  returned :  and  in  Rez  v. 
Blake,  2  B.  &  Ad.  139,  it  was  considered  that  the  Court  had  jurisdiction  over  the  writ 
from  the  time  of  its  coming  hither.  A  party  taken  on  an  irregular  capias  ad  satisfacien- 
dum is  ordinarily  discharged  without  a  habeas  corpus.  [Patteson,  J.,  referred  to  Regina 
V.  Watson,  2  Ld.  Raym.  817.]     (J.  W.  Smith  was  stopped  by  the  Court.) 

Per  Curiam  (Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js.)  We  have 
no  doubt  that  this  rule  must  be  made  absolute,  but  upon  condition  that  no  action  be 
brought  Rule  absolute,  without  costs. 


The  KING  against  GREENE,  HOOD,  KENMIR,  and  WILLIS.— 

p.  548. 

The  fact  that  G.  is  mentioned  as  a  <*  Borough,"  in  schedule  A.  of  stat  5  dc  6  W.  4,  c  76,  and 
that,  in  the  same  schedule,  "The  boroughholders  and  freemen  of  the  borough  of  G."  are  men- 
tioned in  connexion  with  it  as  the  **  corporate  body/'  is  not  conclusive  of  the  place  having 
been  a  borough,  or  the  boroughholders  and  freemen  a  municipal  corporation,  before  the  statute. 
And,  on  evidence  to  the  contrary,  the  Court  refused  to  issue  a  mandamus,  calling  on  the 
stewards,  &c,  of  such  boroughholders  and  freemen  to  deliver  up  monies  and  documents  to  the 
corporation  established  in  G.  under  the  statute. 

A  RULE  nisi  was  obtained,  in  Trinity  term,  1836,  for  a  mandamus  to 
Greene,  Hood,  and  Kenmir,  as  late  stewards  of  the  borough  of  Gates- 
head in  the  county  of  Durham,  and  Willis  as  the  late  town-clerk  of  the 
said  borough,  to  deliver  up  and  account  to  the  council  of  the  mayor, 
aldermen,  and  burgesses  of  the  said  borough  for,  all  the  moneys,  goods, 
valuable  securities,  books,  and  papers  belonging  to  or  concerning  the 
boroughholders  and  freemen  of  the  said  borough,  which  were  on  or  after 
Juno  r)th,  1835,  or  at  the  time  of  granting  the  said  rule,  in  the  posses- 
sion, rocttipt,  custodv,  or  power  of  the  defendants,  or  either  of  them.  In 
stat.  T)  &  (j  W.  4,  c.  *7U,  sched.  A.  sect.  1,  Gateshead  is  mentioned  among 
t\w  '*  boroughs  which  are  to  have  a  commission  of  the  peace  ;*'  and  the 
fit  vlt'  of  the  corporate  body  is  stated  to  be  "  boroughholders  and  freemen 
of  tijc  borough  of  Gateshead.'*  The  aflSdavit  in  support  of  the  above 
rule  Miatod  that,  on  or  before  December  26th,  1835,  the  defendants, 
GrtMMio,  Kenmir,  and  Hood,  were  executing  the  duties  of  stewards  of 
the  boroughholders  and  freemen  of  the  said  borough  of  Gateshead,  and 
the  defendant  Willis  was  executing  the  duties  of  town-clerk  of-  the  said 
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borough.  That  on  the  said  26th  December,  the  first  election  of  coun- 
cillors in  the  said  borough  took  place,  under  stat.  5  &  6  W.  4,  c.  76 ; 
and  that,  on  January  1st,  1836,  a  mayor  was  elected,  and  William  Kell, 
one  of  the  parties  deposing  in  support  of  the  present  rule,  was  elected 
town-clerk,  the  duties  of  which  ofiSce  he  still  continued  to  execute.  The 
affidavit  then  stated  a  demand  made  upon  the  defendants  by  certain  coun- 
cillors, pursuant  to  an  order  of  the  town-council,  by  notice  addressed  to 
each  of  the  defendants,  to  deliver  up  the  several  things  specified  in  the 
rule,  which  the  defendants  Greene,  Kenmir,  and  Hood,  as  '^  the  stewards 
of  the  boroughholders  and  freemen  of  the  ancient  borough  of  Grateshead," 
refused  to  do,  requesting  that  '^  the  council  of  the  municipal  borough" 
should  be  informed  that  the  stewards  had  no  power  in  themselves,  and 
no  authority  from  the  boroughholders  and  freemen,  to  comply ;  and  that^ 
at  a  meeting  of  the  boroughholders  and  freemen  held  on,  &c.,  the  stew- 
ards had  been  authorized  and  empowered  to  resist  any  proceedings  of 
the  council  in  respect  of  the  property  or  effects  of  the  boroughholders 
and  freemen.  The  defendant  Willis  also  answered  that  he  had  not, 
nor  ever  had,  power  or  authority  to  comply  with  the  requisition.  The 
affidavit  farther  states  that  Kell,  as  town-clerk,  by  order  of  the 
council,  laid  an  information  before  a  justice  of  peace  of  the  borough, 
complaining  of  the  above  refusal ;  that  the  justice  issued  a  summons 
to  the  defendants  to  answer  the  complaint;  that  they,  in  obedience 
thereto,  attended  (April  5th,  1836)  at  the  police  office  before  all  the 
justices  of  the  borough,  the  said  justices  being  also  members  of  the 
counoil,  but  that  no  two  of  them  would  enter  upon  the  case: (a)  and 
that  Kell,  as  town-clerk,  was  thereupon  directed  by  the  council  to  take 
steps  for  obtaining  a  mandamus.  Statements  were  added  in  the  affidavit 
respecting  the  possession  of  the  property  demanded,  which  consisted 
(among  other  things)  of  title  deeds,  books,  and  a  silver  seal,  with  the 
legend  '^  Sigillum  Burgi  de  Gateshead." 
The  defendants,  in  their  affidavit  sworn  in  opposition  to  the  rule, 

(a)  In  the  Matter  of  the  JueUoes  of  GAT£S;HSAD.— p.  ^0. 

Under  as.  60  &  65  of  stat.  '6  &  6  W.  4,  o.  76,  county  magistrates  may  determine  com- 
plainu  against  corporate  officers  refusing  to  deliver  up  papers,  though  such  officers 
reside  within  the  precincts  of  the  corporation,  and  the  corporation  have  magistrates. 

Blackburk,  in  Easter  term,  1686,  moved  for  a  rule  to  sMow  cause  why  a  mandamus 
ehoulti  not  issue,  commanding  the  justices  of  the  borough  of  Qateshead  to  hear  and  deter- 
mine the  aboTe-mentioued  summons.  He  stated  the  facts  above  detailed,  so  far  as 
Qftterial  to  his  application,  and  that  the  parties  resided  within  the  borough ;  and  he 
referred  to  stat.  6  &  6  W.  4,  c.  76,  ss.  60  and  65,  contending  that  the  magistrates  of  the 
borough  were  the  only  ones  who  could  interfere  under  the  words  in  sect.  60,  **  any  justice 
of  the  peace  for  the  county  or  other  jurisdiction  wherein  such  officer  so  refusing  or  neg- 
lecting shall  be  or  reside ;"  and  that,  if  the  objection  made  by  the  magistrates  (that  they 
were  interested  as  being  members  of  the  council)  were  valid,  the  remedy  given  by  the  act 
would  entirely  fail,  inasmuch  as  all  the  present  magistrates  were  members  of  the  town 
council.  The  same  objection  would  apply  in  all  cases  in  counties  relating  to  county  rates, 
in  which  the  magistrates  are  interested.  And  there  is  no  prospect  of  the  magistrates 
being  subjected  to  an  action.  [Littledals,  J.  The  words  are  **  justices  of  the  peace 
for  the  county  or  other  jurisdiction,"  &o.  If  the  county  magistrate^  are  excluded  here, 
when  could  these  words  have  any  operation  ?]  In  cases  where  there  is  no  commission 
of  the  peace  for  the  borough  under  sect.  98.  The  only  magistrates  for  the  borough, 
(strictly  speaking,)  which  is  the  jurisdiction  in  which  the  officer  resides,  are  the  magis- 
trates of  th9  borough. 

Lord  Dknman,  C  J.  If  the  magistrates  of  the  county  have  the  power  in  this  case,  it  is 
better  that  they  should  exercise  it  than  the  magistrates  of  the  borough ;  and  we  have  no 
doubt  that  they  have  such  power. 

LxTTLBOALM,  Pattxsok,  and  Williams,  Js.,  concuxred.  Rule  refused. 


298         Rex  t?.  Greene.  E.T.  1837.         [551 

stated  that,  although  Gateshead  was  mentioned  in  schedule  A  of  stat.  5 
&  6  W.  4,  c.  76,  in  the  manner  above  set  forth,  and  had  obtained  the 
denomination  of  a  borough,  they  believed  that  there  never  was  any 
royal  or  other  charter,  grant,  or  letters  patent,  constituting  a  municipal 
body  corporate  within  the  town  or  ancient  borough  of  Gateshead,  and 
that  no  charters  of  incorporation  existed  within  the  borough  of  Gates- 
head, except  those  which  were  granted  by  former  bishops  of  Durham  to 
certain  individuals  for  exclusive  trading  therein.  And,  further,  that 
they  believed  that  the  boroughholders  and  freemen  of  the  ancient 
borough  of  Gateshead  were  not,  at  the  time  of  passing  stat.  5  &  6  W. 
4,  c.  76,  nor  ever  had  been,  or  were  reputed  to  have  been,  a  municipal 
corporation,  and  that  they  could  not,  at  the  time  of  passing  the  said 
act,  lawfully  do  or  suffer  or  exercise  any  municipal  act,  power,  or  autho- 
rity whatsoever  within  the  said  borough,  by  any  name  or  title  of  muni- 
cipal incorporation  or  otherwise  howsoever.  They  further  stated  that 
the  boroughholders  consisted  of  both  males  and  females,  and  were  de- 
nominated boroughholders  from  being  the  owners  in  fee-simple  of  certain 
freehold  burgages  or  ancient  tenements,  of  which  two  or  more  in  several 
instances  belonged  to  the  same  person,  and  to  which  the  owners  for  the 
time  being  were  admitted  as  boroughholders  at  courts  of  the  lord  of  the 
manor  of  Gateshead.  That  the  Bishop  of  Durham  was  lord  paramount 
of  the  manor.  That,  on  the  absolute  alienation  of  any  burgage,  the 
former  owner  ceases  to  be  a  boroughholder,  and  the  purchaser  becomes 
entitled  to  be  admitted  and  to  enjoy  the  privileges  appurtenant  thereto ; 
and  that,  "  upon  the  death  of  any  boroughholder,  the  person  or  persons 
who  succeed  to  the  burgage  become  entitled  in  like  manner,  and  not  by 
virtue  of  any  municipal  corporate  franchise.*'  That  the  present  free- 
men of  the  ancient  borough  of  Gateshead  are  only  four  in  number,  and 
are  the  remnant  of  the  several  companies  to  whom  charters  of  incorpo- 
ration for  exclusive  trading  were  originally  granted  by  former  bishops, 
which  companies  held  meetings  according  to  their  own  charters,  but 
never  assembled  with  the  boroughholders  by  virtue  of  any  municipal 
corporate  franchise  or  in  any  other  manner  than  for  purposes  relating 
to  the  property  belonging  to  the  boroughholders  and  freemen ;  but  how 
and  when  the  predecessors  of  the  present  freemen  became  entitled  to 
participate  in  that  property  the  deponents  did  not  know.  The  affidavits 
further  stated  that  no  tolls  were  received  within  the  borough,  except 
such  as  were  formerly  payable  to  the  Bishop,  and  had  since  been  demised 
by  him  for  a  long  term :  that  the  borough  had  no  exclusive  civil  or 
criminal  jurisdiction  before  September  12th,  1835 :  that  Greene,  Hood, 
and  Kenmir  were  appointed  and  acted  as  stewards  merely  for  the  pur- 
pose of  receiving  the  rents  of  properties  belonging  to  the  boroughholders 
and  freemen,  to  whom  they  accounted  as  private  stewards  do:  and 
Greene,  Hood,  and  Kenmir  explained  the  appointment  of  Willis  to  per- 
form the  functions  of  town-clerk,  which  appointment  was  set  out,  and 
was,  they  alleged,  made  by  them  as  stewards,  and  by  Plummer  as  tae 
returning  officer,  of  the  borough  under  the  parliamentary  Reform  Act, 
(on  receipt  of  a  copy  of  the  statute  5  &  6  W.  4,  c.  76,  addressed  to  "  toe 
chief-magistrate  or  head  officer,  Gateshead,'*)  merely  to  prevent  the  act 
being  returned  to  the  general  post-office,  and  to  facilitate  its  execution ; 
Willis  having  for  some  years  previously  filled,  and  still  filling,  the  odice 
of  secretary  to  the  meetings  of  the  boroughholders  and  freemen,  but 
not  having  executed  the  duties  of  a  town  clerk.     The  affidavit  then  went 
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into  details  as  to  the  election  of  councillors,  at  which,  by  the  determina- 
tion of  Greene,  Hood,  Kenmir,  and  Plummer,  Greene,  as  the  senior 
steward,  was  appointed  to  preside :  and  statements  were  made  showing 
that,  in  the  several  proceedings  taken  by  Greene,  Hood,  Kenmir,  and 
Plammer,  in  execution  of  the  statute,  they  publicly  professed  to  act 
only  so  far  as  they  lawfully  might  under  the  circumstances.  Some 
details  were  added  by  Greene,  Hood,  and  Kenmir,  (who  were  still  stew- 
ards to  the  boroughholders  and  freemen,)  and  by  Willis,  as  to  the  pro- 
perty and  documents  which  had  come  to  the  hands  and  were  in  the  pos- 
session of  any  of  them,  and  which  were,  as  they  alleged,  unconnected 
with  any  mtmicipal  corporation.  And,  finally,  they  denied  that  the  sup- 
posed corporate  body,  styling  themselves  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Gateshead,  were  a  legally  constituted  muni- 
cipal corporation  under  stat.  5  &  6  W.  4,  c.  76,  and  had  a  right  to  call 
for  the  moneys,  &c.,  of  the  boroughholders  and  freemen  of  the  borough 
of  Gateshead. 

Sir  J.  Campbell^  Attorney- General,  with  whom  were  Ingham  ancj  A. 
J.  Stephens^  now  showed  cause.  It  is  clear  from  the  a£Sdavits  that 
before  the  late  act,  the  boroughholders  and  freemen  of  Gateshead  were 
private  individuals,  and  not  a  corporation.  The  mention  of  them  as  a 
corporate  body  in  stat.  5  &  6  W.  4,  c.  76,  sched.  A.  sect.  1,  may  have 
been  a  mistake;  Rex  v.  White,  5  A.  &  E.  613,  (31  E.  C.  L.  R.,)  (the 
Sunderland  case,)  shows  that  the  schedule  is  not  conclusive.  All  the 
members  of  the  supposed  corporation  here,  or  at  least  all  the  borough- 
holders, might  be  women.  The  remedy  given  by  stat.  5  &  6  W.  4,  c. 
76,  88.  60,  65,  is  against  persons  only  who  have  been  oflBcers  under  or 
before  the  statute.  It  is,  at  least,  a  disputed  question  here,  whether  the 
defendants  hold  as  oflScers  of  a  corporation,  or  as  bona  fide  stewards  of 
a  private  property.  That  should  be  tried  by  an  action.  The  Court 
then  called  upon 

Talfourd,  Serjt.,  and  Wightmany  in  support  of  the  rule.  The  several 
facts  stated  on  affidavit  show  that  a  corporation  of  some  kind  existed 
before  the  statute ;  and  it  is  recognised,  and  a  title  ascribed  to  it,  in  the 
schedule  to  stat.  5  &  6  W.  4,  c.  76.  There  are  freemen  as  well  as 
boroughholders;  and  the  term  " freemen" Nimplies  a  succession.  The 
manner  in  which  estates  pass  shows  the  corporate  character  of  those  who 
take.  The  defendants  have  acted  (though  under  a  kind  of  protest)  in 
putting  the  statute  in  force,  as  if  a  corporation  had  already  existed. 
There  is  at  least  a  prima  facie  proof  that  this  was  so,  and  that  the*  de- 
fendants, who  are  termed  stewards,  were  officers  of  such  corporation. 
The  effect  of  the  statute  then  would  be,  that  the  property  would  be 
transferred 'to  the  new  corporation ;  the  former  proprietors  would  retain 
their  beneficial  interest,  and  the  present  corporation  would  be  trustees 
for  them.  The  new  corporation  ought  not  to  be  put  to  an  action  of 
tiover.  [Coleridge,  J.  The  former  proprietors  may  have  been  a  cor- 
poration, out  not  one  of  those  contemplated  by  sect.  1  of  stat.  5  &  6 
W.  4 ;  in  which  case  their  property  would  remain  untouched  by  the  act.] 
Sect.  92  expressly  disposes  of  the  property  of  any  body  corporate 
named  in  conjunction  with  a  borough  in  schedules  A.  &  B.  Rex  v. 
White  has  proceeded  no  further  than  the  granting  of  a  quo  warranto. 

Lord  Denman,  C.  J.  I  agree  that  the  mention  of  a  body  corporate 
in  connexion  with  Gateshead  in  schedule  A.  of  stat.  5  &  6  W.  4,  c.  76, 
makes  a  prima  facie  case ;  but  that  is  answered  by  the  statement  on 
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these  affidavits.     There  is  no  question  as  to  facts ;  and  I  think  we  should 
not  be  warranted  in  granting  a  mandamus,  not  being  satisfied  that  this 
is  a  borough  within  the  act. 
Patteson  (a)  and  Colbridge,  Js.,  concurred.        Rule  discharged, 
(a)  Littledale,  J.,  was  absent 


In  the  Matter  of  GOMPERTZ.— p.  556. 

The  marshal  has  no  power  to  grant  the  rales  to  a  party  in  contempt,  except  except  whera 
the  contempt  is  merely  in  not  paying  money.  Application  for  the  indulgence  must  be 
made  to  the  Court 

Qunre,  whether,  except  as  aboye,  the  marshal  can  grant  a  day  rale  to  a  party  in  con- 
tempt 

Where  a  party  was  in  the  custody  of  the  marshal  in  a  suit  in  this  Court,  charged  also  for  a 
contempt  in  not  putting  in  an  answer  to  a  bill  in  equity  in  the  Court  of  Exchequer, 
this  Court,  upon  affidavit  of  ill  health,  directed  the  marshal  to  allow  him  the  rules  till  a 
stated  time,  when  he  would  have  an  opportunity  of  applying  to  the  Court  of  Exchequer. 

W.  H.  Watson  had  obtained  a  rule,  in  Trinity  term  last,  calling 
upon  the  Marshal  of  the  Marshalsea  and  Henry  Gompertz  to  show  cause 
why  the  said  H.  G.  should  not  be  deprived  of  the  benefit  of  the  rules 
of  the  King's  Bench  Prison,  and  confined  within  the  walls. 

The  affidavits  in  support  of  the  rule  stated  that  Gompertz,  being  in 
'  the  custody  of  the  marshal,  in  execution,  and  upon  detainers,  at  the  suit 
of  various  persons,  for  debt,  was,  before  June,  1836,  also  detained  upon 
five  several  attachments  issued  on  the  equity  side  of  the  Court  of  Ex- 
chequer, for  contempts  in  not  paying  costs.  That,  on  3d  June,  1836, 
Gompertz  was  brought  up  by  a  writ  of  habeas  corpus  cum  causis  from 
the  custody  of  the  marshal  into  the  Court  of  Exchequer,  and  thereupon 
committed  to  the  custody  of  the  warden  of  the  Fleet,  charged  (among 
other  causes  returned)  on  an  attachment  for  contempt  in  not  putting  in 
an  answer  in  the  Court  of  Exchequer.  On  6th  June,  by  a  habeas  corpus 
issued  out  of  this  Court,  in  a  cause  of  Wilson  and  Collins  against  Gom- 
pertz, Gompertz  was  again  committed  to  the  custody  of  the  marshal, 
charged  with  a  further  debt,  and  with  the  contempts  aforesaid,  and  also 
with  other  causes  mentioned  in  the  return,  without  (as  was  stated  on  affi- 
davit, upon  the  deponent's  belief)  the  consent  of  the  Court  of  Exchequer. 
The  affidavits  then  stated  that  Gompertz  was  living  in  the  rules  of  the 
prison,  both  before  and  after  his  last  commitment,  in  an  expensive  style, 
which,  as  suggested,  was  an  abuse  of  the  indulgence ;  and  statements 
were  also  made  of  the  appearance  of  expense  which  he  had  exhibited 
on  several  occasions  when  he  was  out  upon  day  rules.  Application  had 
been  made  to  the  marshal,  by  the  party  who  filed  the  bill  which  Gom- 
pertz had  not  answered,  that  Gompertz  might  be  confined  within  the 
walls ;  but  the  marshal  declined  to  do  this,  on  the  ground  that  instances 
had  occurred  in  which  parties  in  contempt  had  been  allowed  the  benefit 
of  the  rules,  and  that  Gompertz  had  furnished  him  with  a  medical  cer- 
tificate that  it  would  endanger  his,  Gompertz's,  life  to  be  confined  within 
the  walls.  The  affidavits  contained  statements  for  the  purpose  of  dis- 
crediting this  account  of  Gompertz's  health. 

In  answer,  Gompertz  made  affidavit(a)  that  the  charging  in  the  cause 

(a)  Walton  objected  to  some  of  the  aflSdavits  in  opposition  to  the  rule,  as  filed  too  late. 
Some  were,  in  fact,  filed  as  late  aa  the  8th  of  April,  1887.  Piatt,  in  ansirer,  pointed  out 
that  the  rule  had  been  enlarged  from  term  to  term,  and  contended  that,  in  such  a  case,  it 
was  allowable  to  file  affidayits  in  opposition  to  a  rule,  up  to  the  commencement  of  tbe 
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of  Wilson  and  Cottina  v.  Gompertz  was  hostile,  and  that  he  had  endea- 
voured to  avert  it ;  and  he  deQied,  to  a  certain  extent,  the  statements  as 
to  his  style  of  living.  He  also  deposed  that  he  had  given  security  to 
the  marshal,  for  not  breaking  the  rules,  in  20,0002.  and  upwards,  and 
had  paid  him  a  large  sum  for  the  privilege ;  and  he  added  statements  to 
show  that  confinement  within  the  walls  would  endanger  his  life.  He 
also  put  in  affidavits  containing  allegations  by  medical  men  as  to  his  bad 
state  of  health,  and  showing  two  instances  in  which  parties  had  been 
allowed  the  benefit  of  the  rules,  while  charged  with  contempt  in  not  put- 
ting in  answers. 

PlcUtj  for  Gompertz,  showed  cause,  April  24th.  This  Court  has  no- 
thing to  do  with  the  particular  offence  committed  against  the  Court  of 
Exchequer ;  it  has  only  to  look  to  the  regulation  of  its  own  prison,  by 
its  own  officers ;  and  it  will  not  interfere  to  deprive  a  party  in  a  danger- 
ous state  of  health,  of  the  benefit  of  the  rules,  where  a  proper  case 
appears  for  the  indulgence.  In  The  Case  of  Landen  Jones,  2  Str.  817, 
a  prisoner  in  contempt  was  refused  the  benefit  of  the  rules ;  and,  in  the 
report  of  that  case,  another  instance  is  mentioned  of  Captain  Hayes, 
who  was  in  execution  for  a  forgery,  and  was  also  refused  the  rules.  These 
were  applications  to  the  Court,  by  the  prisoners,  to  order  the  marshal 
to  grant  the  rules :  here  the  marshal,  upon  security  given,  has  granted 
the  rules,  and  the  attempt  is  to  interfere  with  the  marshal  s  discretion. 
In  ffall  V.  Amoldy  2  D.  &  R.  709,  the  Court  held  that  a  prisoner  in  con- 
tempt by  not  delivering  up  deeds  and  paying  a  sum  of  money,  whose* 
Ufe  was  endangered  by  close  confinement,  might  have  the  rules.  [Pat- 
IBSON,  J.  That  was  an  endeavour  to  compel  the  marshal  to  pay  the 
money,  the  non-payment  of  which  constituted  a  part  of  the  contempt.] 
It  shows  that  the  marshal  had  committed  no  breach  of  duty  in  allowing 
the  rules. 

KnowleiTj  for  the  marshal,  stated  (April  27th)  that  the  marshal  was 

ready  to  receive  the  direction  of  the  Court :  but  he  referred  to  the  rule(a) 

9f  Mich.  28  Car.  2,  (1676),  by  which  the  marshal  is  prohibited  from 

permitting  any  person  in  his  custody  upon  any  action,  or  in  execution, 

<n'for  any  contempt  whatsoever ,  detained  within  the  prison  or  the  liberty 

*}f  the  rules,  to  co  out  of  the  prison  or  liberty,  without  a  special  rule  of 

the  Court;  as  showing  that  it  was  a  recognised  practice  to  allow  the  "^ 

benefit  of  the  rules  to  parties  in  contempt.    And  he  suggested  also  that 

the  Court  would  not  unnecessarily  abridge  the  privilege  of  the  marshal, 

from  which  a  part  of  the  regular  emoluments  of  the  office  arose. 

term  in  which  cftuse  is  actually  shown,  to  which  Littledale,  J.,  assented;  and  the  alfida- 
Tiu  were  used. 

(The  practice  is  that,  in  the  case  of  an  enlarged  rule,  the  afiSdavits  must  be  filed  four 
days  before  *the  commencement  of  Trinity  term,  and  a  week  before  the  commencement 
of  any  of  the  other  three  terms,  or  they  cannot  be  used  in  showing  cause  in  such  terms 
respectirely,  if  objected  to.) 

The  affidaviu  on  which  tne  rule  was  obtained  had  no  title ;  some  afterwards  filed  in 
sapport  of  the  rule  (under  circumstances  not  material  here)  were  entitled  *'  In  the  matter 
of  Gompertz." 

Piatt  objected  that  the  affidavits  ought  to  be  entitled  in  some  cause.  The  Court,  how- 
ever, held  the  objection  invalid.  The  order  made  by  the  Court  was.  entitled,  "£nK- 
l«id,  sc." 

(a)  Rule  of  K.  B.  Mich.  28  Car.  2.  « It  is  ordered  that  the  marshal  of  Uie  marshalsea 
of  this  Court  for  the  time  being  do  not  permit  any  person  whatsoever,  remaining  in  his 
custody  upon  any  action,  or  in  execution,  or  for  any  contempt  whatsoever,  detained  within 
the  said  prison,  or  within  the  liberty  of  the  rules  of  the  said  prison,  to  go  out  of  the  said 
prison,  or  the  liberty  aforesaid,  without  a  special  rule  of  this  Court  in  that  behalf  first 
bid  and  obtained,  upon  the  peril  that  may  ensue."  Peacock' 9  BuleSf  p.  66. 
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W.  S.  Watson  and  Elderton^  in  support  of  the  rule.  The  imprison- 
ment on  this  contempt  is  not  like  that  on  a  contempt  for  non-payment 
of  money.  The  latter  is  in  the  nature  of  mesne  process  or  execution ; 
the  former  is  analogous  to  a  criminal  proceeding,  and  is  in  fact  a  pun- 
ishment ;  the  marshal  is  not  to  assume  the  power  of  judging  how  far, 
and  on  what  terms,  this  punishment  is  to  be  remitted.  In  t  Tidd's 
Practice,  373,  Ed.  9,  it  is  said  that  the  benefit  of  the  rules  "  is  never 
granted,  except  under  very  special  circumstances,  to  a  prisoner  in  exe- 
cution on  a  criminal  account :  and,  generally  speaking,  prisoners  in  cus- 
tody for  a  contempt  are  not  entitled  to  the  rules  of  the  King*s  Bench 
prison."  This  is  supported  by  The  Oase  of  Landen  Jones*  Hall  v. 
Arnold  was  an  attempt  to  make  the  marshal  liable  as  if  there  had  been 
an  escape.  In  a  case  not  reported,  Rex  v.  Bryant^{a)  a  party  attached 
for  contempt  in  non-payment  of  costs  was  ordered  to  be  deprived  of  the 
benefit  of  the  rules,  in  default  of  his  paying  the  costs  of  the  writ  of 
attachment  and  the  application,  and  of  his  consenting  that  a  Bum  of 
money  paid  by  him  to  a  third  party,  in  respect  of  the  attachment,  should 
be  paid  to  the  prosecutor.  In  Equity  the  practice  is  that  a  party  in 
contempt  for  not  putting  in  his  answer  is  not  allowed  the  rules.(6)  In 
the  cases  mentioned  in  the  affidavits,  it  does  not  appear  that  there  was 

any  opposition.    In  Hx  parte {c)  the  Lord  Chancellor  (Lord  Hard- 

wicke)  stated  that,  when  a  party  was  committed  for  contempt  of  the 
Court,  it  was  the  duty  of  the  gaoler  to  keep  him  a  close  prisoner ;  though 
he  declined  making  an  order  to  commit  him  a  close  prisoner,  ^^  till  the 
gaoler  has  been  in  default  in  letting  him  have  the  benefit  of  the  rules.'* 
Then,  as  to  the  illness,  the  application  should  be  made  directly  to  the 
Court  in  the  first  instance,  as  in  Hex  v.  Bennett^  4  D.  &  B.  832,  (16  E. 
C.  L.  R.)  The  conduct  of  the  prisoner  is  an  abuse  of  the  privilege, 
falling  within  the  observations  of  Best,  C.  J.,  in  Ruthven  v.  Brawny  2 
C.  &  P.  535,  (12  E.  C.  L.  R.) 

Lord  Denman,  C.  J.(d)  The  broad  and  important  principle  is  this ; 
that- the- indulgence  allowed  to  prisoners  whose  contempt  consists 
merely  in  not  paying  money  is  not  extended  to  persons  whose  custody 
is  in  the  nature  of  a  criminal  process.  Then  the  only  question  is,  was 
this  prisoner  in  confinement  under  a  contempt  of  the  latter  sort  ?  No 
doubt  he  was ;  a  prisoner  is  always  so  who  is  in  contempt  for  anything 
but  mere  non-payment  of  money  ;  in  which  latter  case  the  confinement 
may  be  likened  to  an  execution.  Here,  therefore,  the  marshal  should 
not  have  allowed  the  rules :  the  prisoner,  if  he  could  make  out  a  case 
for  the  indulgence,  should  have  applied  to  this  Court,  which  would  then 
have  judged  of  the  matter,  as  has  been  done  in  several  instances.  With 
respect  to  the  instances  adduced  in  the  affidavits  in  support  of  the  mo- 
tion, it  does  not  appear  that  the  indulgence  there  was  ever  opposed. 
Had  there  been  any  opposition,  the  decided  cases  leave  no  doubt  that 
the  Court  would  have  then  acted  as  we  do  now.  I  do  not  enter  into  the 
facts  respecting  the  prisoner's  health,  or  his  conduct ;  but  I  decide  this 
on  the  general  ground. 

Littledale,  J.     The  circumstance  that  the  marshal  takes  an  indem- 

(a)  This  oase  was  stated  by  W.  H,  Watson^  from  information  famished  by  the  officers 
of  the  Court.  The  rule  nisi  was  obtained  29th  January,  1838,  and  discharged  condition- 
ally (to  be  made  absolute  in  default  of  the  payments  being  made)  on  6th  May,  1833. 

{b)  And  see  stat.  11  G.  4  &  1  W.  4,  c.  36,  s.  16. 

(e)  Barnard  Rep.  Ch.  874.  {d)  On  27th  April,  1837. 
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nitj  is  immaterial:  that  is  merely  an  arrangement  of  his  own.  An 
imprisonment  for  contempt  committed  by  non-payment  of  money  is 
merely  a  species  of  execution :  a  contempt,  properly  speaking,  is  of  a 
different  nature.  Where  there  has  been  a  real  contempt,  it  is  for  the 
Court  to  determine  whether  there  be  ground  for  granting  the  indulgence : 
the  marshal  has  no  power  to  do  so,  nor  can  he  properly  take  security, 
inasmuch  as  he  cannot  know  what  punishment  the  Court  would  inflict. 
Even  where  a  party  is  convicted,  but  judgment  not  passed,  he  should  be 
within  the  walls.  The  rule  of  Mich.  28  Car.  2,  relates  tp  day-rules, 
and  makes  no  distinction  between  custody  within  the  rules,  and  custody 
within  the  walls :  it  has  not  the  slightest  application  to  this  case. 

Patteson,  J.  The  words  "prison  or  liberty,"  in  that  regulation, 
may  perhaps  be  taken,  reddendo  singula  singulis,  as  applying  to  the 
words  "  for  any  contempt"  or  "  upon  any  action,"  respectively.  At  any 
rate,  the  regulation  refers  only  to  day-rules,  not  to  the  liberty  of  the 
rules,  and  certainly  does  not  apply  to  the  question,  whether  a  party  in 
contempt  can  have  the  benefit  of  the  general  liberty  of  the  rules  without 
a  special  application  to  the  Court.  It  appears  from  Tidd's  Practice,  as 
cited,  that  the  marshal  cannot,  in  general,  of  his  own  authority,  grant 
the  rules  to  a  party  who  is  in  contempt,  properly  speaking.  It  seems 
conceded  that  for  his  doing  so  some  special  ground  must  be  shown. 
Then  who  is  to  determine  as  to  the  suflSciency  of  that  ground  ?  There 
is  no  case  in  which  the  marshal  has  done  it ;  it  is  for  this  Court.  Hall 
T.  Arnold  has  been  explained ;  there  the  Court  refused  to  exercise  a 
jurisdiction  over  the  marshal  by  making  him  pay  the  money.  Wherever 
a  party  is  in  custody  for  a  contempt,  from  which  he  has  to  purge  himself 
by  some  act,  the  custody  is  in  the  nature  of  criminal  process ;  and  the 
marshal  cannot  in  such  case  grant  the  rules. 

Coleridge,  J.  The  question  is,  whether  the  marshal  can  grant  the 
indulgence,  or  whether  it  must  be  obtained  upon  special  application  to 
the  Court.  That  depends  on  the  nature  of  the  confinement.  Sometimes 
it  is  merely  for  safe  custody,  to  insure  the  production  of  the  party; 
sometimes  it  is  in  the  nature  of  criminal  process.  In  the  last  case,  the 
marshal  cannot  take  upon  himself  to  remit.  Here  the  party  is  in  cus- 
tody for  refusing  to  do  an  act  which  he  alone  can  do. 

Rule  absolute,  (a) 

Phxtt  then  moved,  upon  the  previous  aflSdavits  produced  for  Gompertz, 
that  he  might  be  admitted  to  the  rules.  Rule  nisi  granted. 

On  Monday,  May  8th,  W.  H.  Watson  showed  cause.  The  party  is 
in  custody  for  his  contempt  of  the  Court  of  Exchequer ;  and  that  Court 
alone  has  jurisdiction  to  relieve  him  from  his  strict  confinement.  [Cole- 
ridge, J.     Do  you  sav  that  he  must  apply  to  both  courts  ?] 

Phtty  contra,  urged  the  hardship  of  precluding  the  prisoner  from  the 
ordinary  indulgence,  especially  under  the  peculiar  circumstances  of  the 
case. 

Per  Curiam.{b)  Under  all  the  circumstances,  we  think  we  may  direct 
the  marshal  to  allow  the  prisoner  the  rules  for  one  week. 

Rule  accordingly. 

It  being  afterwards  suggested  that  the  Equitv  Court  of  Exchequer 
was  not  now  6pen,  the  Court  enlarged  the  time  till  next  term. 

(a)  KnowUt  afterwards  stated  that  the  marshal  was  desirous  to  know  whether  the  deci- 
non  ipplied  to  the  granting  daj-rules.     The  Court  declined  giving  anj  direction. 
(6)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
VOL.  XXXIII. — 20 
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TOMLINSON  against  GELL.— p.  564. 

Declaration  stated  that  B.  had  sued  defendant  in  equity,  and  had  retained  plaintiff  as  his  attorney, 
and  that  costs,  viz.  30/.,  had  become  due  to  plaintiff  as  such  attorney  for  his  costs  in  the  suit; 
and  that  plaintiff  and  defendant  had  agreed,  with  the  consent  of  B.,  that  the  suit  should  be 
discontinued,  and  defendant  pay  plaintiff  the  coste  which  were  due.  It  then  stated  that,  in 
consideration  of  the  premises,  and  that  B.  had  consented  to  discontinue,  and  plaintiff  to  accept 
his  coste  from  defendant,  the  latter  promised  |ilaintiff  to  pay  him  such  costs,  but  did  noL  Plea, 
that  the  promise  was  an  undertaking  to  pay  the  debt  of  another,  and  was  not  in  writing.  On 
demurrer, 

Held  that  such  promise  was  a  promise  to  pay  the  debt  of  another,  witiiin  the  Statute  of  Frauds, 
29  C.  a,  c  3,  s.  4. 

Assumpsit.  The  declaration  stated  that,  before  the  making  of  the 
promise,  &c.,  certain  differences  and  disputes  had  arisen,  and  were  de 
pending,  between  one  William  Buxton  and  Ann  his  wife,  and  the 
defendant  as  executor,  &c.;  and  a  certain  suit  and  proceedings  had  been 
lawfujly  commenced  and  instituted  on  behalf  the  said  W.  Buxton  and 
Ann  his  wife,  in  his  Majesty's  High  Court  of  Chancery,  against  defend- 
ant as  such  executor  as  aforesaid,  for  the  purpose  of  compelling  defend- 
ant to  render  an  account  of  certain  moneys  which  had  been  recovered 
by  the  defendant  as  such  executor  as  aforesaid,  and  claimed  to  be  due 
and  owing  to  the  said  W.  B.  and  Ann :  that  plaintiff  had  been  retained 
and  employed  as  the  attorney  and  solicitor  for  the  said  W.  B.  and  Ann, 
in  the  said  suit  and  proceedings,  and  certain  costs  and  charges  had  be- 
come due  and  payable  to  plaintiff  as  sitch  attorney  and  solicitor,  in  the 
course  of  the  said  suit,  in  the  whole  of  great,  &c.,  to  wit,  30/.;  and 
plaintiff  was  then  about  further  to  prosecute  thQ  said  suit  and  proceed- 
ings for  and  on  behalf  of  the  said  W.  B.  and  Ann,  as  such  attorney  and 
solicitor  as  aforesaid,  and  at  their  request,  against  defendant  as  such 
executor  as  aforesaid,  for  recovery  of  the  sums  claimed  by  W.  B.  and 
Ann  from  defendant  as  such  executor  as  aforesaid,  and  the  costs  and 
charges  incurred  in  the  course  of  the  said  suit.  And  thereupon  hereto- 
fore, to  wit,  August  1st,  1835,  in  consideration  of  the  premises,  and  for 
the  purpose  of  putting  an  end  to  all  differences  and  disputes  'between 
the  said  W.  B.  and  Ann  and  the  said  defendant  as  such  executor  as 
aforesaid,  it  was  agreed  by  and  between  the  plaintiff  and  the  said  de- 
fendant, by  and  with  the  consent  of  the  said  W.  B.  and  Ann,  that  all 
further  proceedings  in  the  said  suit  so  depending  in  his  Majesty's  High 
Court  of  Chancery  should  be  stayed  and  discontmued,  and  that  defend- 
ant should  pay  to  plaintiff  the  costs  and  charges  which  had  become  due 
and  payable  to  him  the  said  plaintiff  as  such  attorney  and  solicitor  as 
aforesaid :  And  that  heretofore,  to  wit,  on,  &c.>  in  consideration  of  the 
premises,  and  that  plaintiff  and  the  said  W.  B.  and  Ann,  at  the  request 
of  defendant,  had  consented  and  agreed  that  the  said  suit  and  proceed- 
ings should  be  stayed  and  put  an  end  to,  and  in  consideration  that  plain- 
tiff had  agreed  to  accept  and  receive  from  defendant  the  costs  and 
charges  so  incurred  as  aforesaid,  in  order  to  put  an  end  to  the  said  suit  and 
proceedings,  he  the  said  defendant  undertook  and  promised  plaintiff  to 
pay  him  the  «aid  costs  and  charges  which  had  so  become  due  and  paya- 
ble to  him  as  aforesaid,  on  a  certain  day  and  year,  to  wit,  the  17th  day 
of  August  then  instant.  Averment  that  plaintiff  as  such  ittorney,  and 
the  said  W.  B.  and  Ann  his  wife,  confiding  in  the  said  promise,  &c., 
did  afterwards,  to  wit,  on,  &c.,  cause  the  suit  and  proceedings  to  be, 
and  (the  same  were,  accordingly,  discontinued  and  put  an  end  to,  and 
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(he  same  have  wholly  ceased  and  determined;  and^  although  the  1 7th 
August  hath  elapsed,  and  plaintiff  hath  always  been  ready  to  receiyd 
the  costs,  &c.,  of  which  defendant  had  notice,  and  was,  to  wit,  on,  &c., 
requested  by  plaintiflf  to  pay,  yet,  &c. :  breach,  that  defendant  did  not 
pay,  and  plaintiff  was  wholly  prevented  from  recovering  the  costs  and 
charges  so  incurred  by,  and  payable  to  him,  as  he  might  have  done  if 
th»  suit  had  not  been  discontinued. 

Plea,  (among  others,)  that  the  supposed  promise  of  defendant  was  a 
special  promise  to  answer  for  the  debt  of  another  person,  and  that  there 
was  not,  nor  is,  any  memorandum  or  note  in  writing  of  the  said  pro- 
mise  and  of  the  consideration  thereof,  as  required  by  the  statute  in  that 
behalf,  &c.     Verification. 

Demurreri  assigning  for  causes,  that  it  does  not  appear  by  the  decla 
ration  or  piea  that  the  promise  in  the  declaration  mentioned  was  a 
special  promise  to  answer  for  the  debt  of  another  person;  nor  is  it  stated 
from  whom  the  said  debt  was  due ;  and  it  appears  from  the  declaration 
that  the  plaintiff  was  about  to  prosecute  the  said  suFt  therein  mentioned 
against  the  defendant  for  the  recovery  from  the  defendant  of  the  costs 
and  charges  in  the  declaration  mentioned,  and  that  the  promise  of 
the  defendant  was  founded  on  a  new  consideration  moving  to  the  de- 
fendant, and  was  not  a  promise  to  pay  a  debt  of  any  other  person. 
Joinder. 

Kelly  J  in  support  of  the  demurrer.  The  promise  declared  upon  was 
not  a  promise  within  the  Statute  of  Frauds,  29  C.  2,  c.  3,  s.  4,  being 
founded  upon  a  new  consideration,  moving  from  the  plaintiff  to  the 
defendant  That  consideration  was  the  agreement  previously  made 
between  the  plaintiff  and  defendant,  with  the  consent  of  Buxton  and 
bis  wife,  that  Buxton's  chancery  suit  against  the  defendant  should  be 
discontinued,  and  the  defendant  pay  the  plaintiff  his  costs.  The  decla- 
ration recites  that  agreement,  and  alleges  that  the  defendant  promised, 
in  consideration  of  the  premises,  and  that  the  plaintiff  and  Buxton  and 
his  wife,  at  defendant's  request,  had  agreed  to  the  suit  being  ended,  and 
that  the  plaintiff  had  agreed  to  accept  his  costs  from  the  defendant 
[Coleridge,  J.  Whose  act  is*  the  discontinuing  of  the  suit?]  The 
plaintiff  and  Buxton  and  his  wife  are  all  consenting  parties  ;  the  plain- 
tiff had  incurred  costs  and  done  services  for  which  he  had  a  right  to  be 
•remunerated;  if  the  suit  had  been  prematurely  ended  without  his  con- 
sent, he  might  either  have  recovered  costs  against  his  clients,  or  carried 
on  the  suit  himself  to  secure  his  lien  on  the  amount  which  might  be 
recovered  from  the  defendant.  These  rights  the  plaintiff  was  not  obliged 
to  surrender ;  his  doing  so,  in  furtherance  of  the  agreement  which  put 
an  end  to  the  chancery  suit,  was  a  good  new  consideration  for  a  pro- 
mise by  the  defendant  Williams  v.  Leper ^  3  Burr.  1886 ;  see  2  Selw. 
N.  P.  856,  note  (8,)  9th  ed.,  applies,  in  principle,  to  this  case.  There  a 
broker  was  about  to  sell  goods  which  had  been  conveyed  to  creditors, 
his  employers,  and,  the  landlord  of  the  house  threatening  to  distrain, 
the  broker  promised  to  pay  the  rent  if  he  would  desist ;  and  his  de- 
sisting was  held  to  be  such  a  consideration  that  a  written  promise  was 
not  necessary.  Bampton  v.  Paulin^  4  Bing.  264,  (13  E.  C.  L.  R.  425,) 
is  to  nearly  the  same  effect  [Coleridge,  J.  Do  not  Buxton  and  his 
wife  remain  liable  to  the  plaintiff?  In  fFilliamsv.  Leper,  it  was  said 
that  the  goods  were  the  debtor.]  Here  the  suit  is  the  debtor.  The 
plaintiff  gave  up  his  lien  on  the  suit     [Patteson,  J.  That  only  shows 
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Aat  there  is  a  consideration,  moving  from  the  plaintiff,  which  there 
must  be  to  support  any  action  of  assumpsit.  In  Goodman  v.  Cha:fe, 
1  B.  &  Aid.  297,  where  the  promise  was  held  not  to  be  within  the 
statute,  the  original  debt  was  entirely  discharged.]  In  the  present  case 
it  is  not  clear  that,  at  the  time  of  the  promise,  any  person  was  indebted 
for  the  plaintiff's  costs  and  charges;  for,  according  to  some  authorities, 
an  attorney,  having  commenced  a  suit,  cannot  (in  the  absence  of  a 
special  agreement)  cease  prosecuting  it,  and  call  upon  the  client  for 
I  costs.  See  the  authorities  cited  on  this  subject,  in  1  Tidd,  80,  9th  ed.,  and 

!  1  Chitty's  Archbold,  6th  ed.,  64,  65.     It  is  not  necessary,  in  assumpsit, 

that  the  whole  consideration  for  the  promise  should  have  moved  from 
I  the  plaintiff.     The  agreement  here  was  a  sufficient  consideration  ;  and 

there  is  nothing  in  the  declaration  to  show  that  the  defendant's  promise 
j  was  to  pay  the  debt  of  another,  (a)     [Littledale,  J.  Buxton  and  his 

I  wife  had  commenced  a  chancery  suit,  and  agreed  to  give  it  up ;  but 

I  their  attorney,  the  present  plaintiff,  objected,  unless  his  costs  were  paid. 

I  Then,  instead  of  going  through  the  process  of  the  defendant  in  chancery 

I  paying  costs  to  the  plaintiffs,  and  the  costs  being  handed  over  by  them 

I  to  the  attorney,  it  is  arranged  that  the  defendant  shall  pay  them  to  the 

attorney  at  once.  That  is  the  whole.  If  the  defendant  had  paid  the 
costs  to  the  plaintiffs  in  chancery,  they  would  have  handed  over  the 
identical  sum  to  the  plaintiff  here.]  In  Lilli/  v.  Hays,  5  A.  &  E.  548, 
(31  E.  C.  L.  R.  396,)  the  defendant  had  engaged  to  pay  over  to  the 
plaintiff  a  sum  of  money  due  to  the  plaintiff  from  a  third  person,  and 
coming  to  the  hands  of  the  defendant ;  and  the  alleged  want  of  a  con- 
sideration moving  from  the  plaintiff  was  held  to  be  no  answer.  [Lord 
Denman,  C.  J.  That  was  under  peculiar  circumstances  ;  the  defendant 
had  consented  to  hold  for  the  plaintiff's  benefit.]  The  present  case 
does  not  differ  in  principle.  If  the  defendant  had  promised  Buxton  and 
his  wife  the  amount  of  costs,  in  consideration  of  their  discontinuing, 
that  promise  would  have  been  good.  What  difference  does  it  make, 
that  he  becomes  party  to  an  agreement  for  his  paying  the  sum  to  the 
person  ultimately  entitled  ?  And  that  agreement  on  his  part  is  much  the 
same  as  the  consent,  in  Lilly  v.  Hays,  5  A.  &  E.  548,  (31  E.  C.  L.  R. 
396,)  to  hold  for  the  party  who  was  ultimately  to  receive. 

Piatt,  contra.  Where  the  principal  debtor  continues  liable,  a  pro- 
mise by  a  third  party  to  discharge  his  debt  is  a  promise  to  pay  the  debt 
of  another.  If  tlie  client  here  had  been  released,  the  case  would  in 
some  degree  have  resembled  Williams  v.  Leper,  3  Burr.  1886.  The 
result  of  the  present  transaction  is  that  the  defendant,  who  ought  to  pay 
Buxton  30/.,  undertakes,  with  Buxton's  consent,  to  pay  the  plaintiff 
that  sum.  JSut  it  does  not  cease  to  be  the  debt  of  Buxton ;  hib  liability 
remains,  though  the  defendant  becomes  guarantee.  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman,  C.  J.  I  doubt  if  any  consideration  is  shown  for  this 
promise.  I  cannot  see  what  the  plaintiff  gives  up,  or  what  the  defendant 
gains.  The  client  remains  liable,  and  the  defendant's  situation  is  not 
bettered.  At  all  events  this  was  the  debt  of  another  person,  unliqui- 
dated in  amount.    The  event  of  the  suit  was  uncertain  ;  the  parties 

(a)  Patteson,  J.,  mentioned  Taylor  v.  Watton,  4  Mann.  &  R.  259 ;  but,  on  referring  to  the 
case,  he  observed,  that  the  question  as  to  the  operation  of  the  statute  on  the  promise  to  pay  the 
debt  of  another  did  not  arise,  and  could  not,  even  if  the  case  had  been  subsequent  to  the  new 
rules,  the  argument  taking  place  on  demurrer  to  the  declaration. 
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inade  it  up,  one  agreeing  to  pay  the  other's  attorney.  The  transaction 
was  neither  more  nor  less  than  the  defendant  undertaking  to  pay  the 
bill  of  costs  which  the  plaintiff  in  chancery  owed  to  the  plaintiff  in 
this  suit.  The  want  of  a  promise  in  writing,  therefore,  was  a  good 
defence. 

LiTTLEDALE,  J.  The  parties  toihe  chancery  suit  agreed  that  it  should 
be  put  an  end  to,  the  defendant  paying  the  costs  of  the  plaintiff  in  equity. 
If  the  plaintiff  there  had  brought  an  action  against  the  defendant  for 
the  amount  of  costs,  this  agreement  would  have  been  a  valid  consider- 
ation. But  here  the  attorney  becomes  a  party  concerned,  and  enters 
into  the  agreement  by  which  the  defendant  is  to  pay  the  costs ;  but, 
instead  of  paying  them  to  Buxton,  the  plaintiff  in  equity,  he  is  to  hand 
them  over  to  the  attorney.  Upon  general  rules  this  appears  to  be  an 
undertaking  to  pay  the  debt  of  another.  Buxton  was  the  party  on 
whom  the  attorney's  claim  was ;  the  defendant's  undertaking  to  dis- 
charge that  claim  is  a  guarantee  for  the  debt  of  another,  though  the  case 
differs  from  the  common  one  in  which  the  defendant  comes  in  as  a 
stranger  to  both  parties. 

Patteson,  J.  This  case  turns  entirely  upon  the  Statute  of  Frauds. 
It  is  clear  that  the  debt  was  originally  that  of  a  third  person.  The 
attorney  could  not  have  sued  the  defendant  in  chancery  for  his  costs. 
He  would  be  entitled  to  deduct  the  amount  at  last  from  what  might  be 
recovered*against  the  defendant,  but  only  as  a  debt  from  his  own  client. 
There  is  nothing  to  show  that  this  state  of  things  did  not  continue  at 
the  time  of  the  promise,  or  that  the  attorney  gave  up  his  client,  and 
accepted  the  defendant,  as  paymaster,  supposing  that  tl]at  would  have 
made  out  the  present  case  for  the  plaintiff.  It  is  said,  however,  that  a 
new  consideration  arose  from  the  discontinuance  of  the  suit.  I  do  not 
think  it  is  a  new  one.  The  cases  on  that  point  have  been  where  some- 
thing has  been  given  up  by  the  plaintiff  and  acquired  by  the  party 
making  the  promise  ;  as  the  security  of  goods  for  a  debt.  Goodman  v« 
CkasBj  1  B.  &  Aid.  297,  was  decidedly  expressed  on  the  ground  that, 
by  the  discharge  of  the  original  debtor  out  of  custody,  the  debt  was 
gone,  and  consequently  the  promise  could  not  be  to  pay  the  debt  of 
another. 

Coleridge,  J.  On  the  question  of  consideration  it  is  unnecessary  to 
say  any  thing.  The  only  point  which  struck  me  during  the  argument 
was,  that  there  existed  no  debt  payable  to  the  plaintiff,  but  for  this  ar- 
gument. But  the  declaration  alleges  that  tlie  plaintiff  had  been  re- 
tained as  attorney  for  Buxton  and  his  wife,  and  that  there  were  costs 
due  to  him.  There  was  therefore  a  debt  at  the  time  of  the  promise : 
and  it  was  not  discharged;  for  the  declaration  shows  that  it  was  still 
subsisting. 

Judgment  for  the  defendant. 
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STANN ARD  against  FORBES  and  Wife,  Executor  and  Executrix  of 

LOCK.— p.  572 

Declftration,  in  covenant,  stated  that  C,  by  indenture,  demised  premises  to  L.,  lor  the  term  of 
eleven  years,  if  C.  should  ao  long  live,  at  a  rent  payable  to  C,  which  L.  covenant^  to  pay ; 
that  L.  entered  and  was  poaeessed  for  the  term  ;  that  afterwards,  L^  by  indenture  between 
himself  and  plaintiff,  reciting  that  C.  had  demised  to  him,  L.,  for  eleven  years,  (not  stating  it 
to  be  determinable  on  C.'s  death,)  did  grant,  bargain,  sell,  assign,  transfer,  and  set  over  to 
plaintifi^  habendum  for  the  residue  of  the  Said  term  of  eleven  years,  subject  to  L.*s  covenants  in 
the  indenture  between  C.  and  L.;  and  that  L.  covenanted  to  plaintiff  that,  notwithstanding 
any  act  by  him  done  or  knowingly  »uff&red  or  omitted,  the  recited  lease  was,  at  the  time  of 
sealing,  &c.,  the  indenture  between  plaintiff  and  L.,  a  good,  valid,  and  eflectual  lease,  and  thai 
the  name,  and  the  term  of  eleven  years  therein  expressed,  were  respectively  in  full  effect,  and 
in  no  wise  forfeited,  surrendered,  assigned,  determined,  or  otherwise  become  void  or  Vfddable, 
or  prfjudiaaliy  affected,  in  any  manner  howsoever,  than  by  effluxion  of  time,  and  that  the 
rents,  d^,  had  been  paid,  and  the  tenant's  covenants  performed,  and  aUo  that,  ftr  and  not' 
withstanding  any  sum  act,  &c.,  L.  had  in  himself  full  power  to  bargain,  dec.,  for  the  residue 
unexpired  by  effluxion  of  time,  in  the  said  term  of  eleven  years ;  with  covenants  for  quiet 
enjoyment  during  the  residue  of  the  said  term  without  disturbance,  Jcc,  by  L^or  any  one 
rightfully  claiming  through  him,  and  that  indemnified  by  L.  against  all  assignments,  charges, 
Ac*t  by  L.;  except  the  rent  reserved,  and  the  tenant's  covenants  contained  in  the  indenture 
between  C.and  L.;  and  with  a  covenant  for  further  assurance  by  L.,  ttnd  ail  lawfully  claiming 
under  him.  The  declaration  then  alleged  that  plaintiff  afterwards  (during  the  residue  of  tbs 
eleven  years)  assigned  to  J.,  and  covenanted  that  the  indenture  between  C.  and  L.  then  was 
and  continued  a  good  and  subsisting  lease,  and  not  surrendered,  forfeited,  or  become  void  or 
voidable,  in  any  manner  howsoever,  and  that  pfaintiff  then  had  good  right  to  grant,  &c 
Averment  that,  before  the  making  of  the  indenture  between  L.  and  plaintiff,  C.*died,  whereby 
the  lease  to  L.  ceased,  and  that  G^  who  became  thereon  entitled,  evicted  J.,  whereon  J.  sued 
plaintiff  in  covenant,  and  recovered  damages  and  costs.  Averment,  that  L.,  before  making 
the  indenture  between  L.  and  plaintiff,  haJJ,  and  the  plaintiff  had  not  before  then,  knowledge 
of  C.'s  death.  Breach,  that  the  indenture  between  C.  &,  L.  was  not,  at  the  time  of  the  sealing, 
dec,  the  indenture  between  L.  and  plaintiff,  good  and  valid,  and  that  the  same  and  the  said 
term  therein  were  not  in  full  effect  and  in  no  wise  forfeited,  &c.,  and  that  L.  had  not  in  him- 
self full  power,  dee.,  and  that  plaintiff  did  not,  nor  could,  enjoy,  dec. 

Issues  being  joined  on  the  breaches,  the  above  facts  were  proved;  and  it  appeared  that  after  C.'« 
death,  L.  had  paid  rent  to  G. 

Held,  that  plaintiff  could  not  recover:  for  that, 

1.  L.'s  express  covenants  for  title  were  only  against  the  acts,  d^c.,of  himself  and  those  claiming 
under  him,  and  that  therefore  the  determination  of  the  term  by  the  death  of  C.  was  not  a 
breach  of  tlie  covenants. 

8.  Nor  the  payment  of  rent  by  L.  to  G.,  L.'s  title  having  previously  expired,  and  therefore  no 
prejudice  thereto  arising  from  such  payment 

3.  That  no  absolute  covenant  for  title  could  be  implied  from  the  words  of  grant,  there  being  an 
express  qualified  title. 

Covenant.  On  the  trial  of  this  cause  at  the  Middlesex  sittings  in 
Michaelmas  term,  1834,  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  declaration  stated  that,  whereas  heretofore,  to  wit,  2Gth  February, 
182.5,  by  a  certain  indenture  then  made  between  George  Scott,  guardian 
of  Georgiana  Scott,  of  the  first  part,  Seanah  Stoe  Clement,  of  the  second 
part,  and  John  Lock  (the  testator)  of  the  third  part,  George  Scott  as  to 
one  undivided  moiety  of  the  messuage  and  premises,  &c.,  thereinafter 
mentioned,  &c.,  did  demise  unto  John  Lock,  and  the  said  S.  S.  Clement 
as  to  the  other  undivided  moiety  thereof,  did  also  demise  unto  J.  Lock, 
the  said  messuage,  &c.,  to  hold  one  undivided  moiety  thereof,  that  is  to 
say  the  moiety  of  the  said  Georgiana  Scott,  from  25th  December  then 
last  pastybr  the  term  of  eleven  years  yif  Georgiana  Scott  shottid  so  long 
live,  at  and  under  a  certain  rent  to  her  payable,  and  to  hold  the  other 
undivided  moiety  ybr/Ae  same  term y  provided  S,  S,  Clement  should  so 
long  live,  at  and  under  a  certain  rent  to  her  payable^  and  J.  Lock  co- 
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venanted,  amongst  other  things,  to  pay  the  said  rents,  &c. ;  by  virtue 
of  which  indenture  J.  Lock  entered  into,  and  was  possessed  of,  the  said 
messuage,  &c.,  for  the  term  therein  mentioned,  and  according  to  the 
tenor  and  effect  thereof;  and,  after  the  making  of  the  same  inden- 
ture, and  in  the  lifetime  of  J.  Lock,  to  wit,  2 1st  September,  1826,  by  a 
certain  indenture  then  made  between  J.  Lock  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  (profert,)  reciting,  amongst  other  things,  that, 
in  and  by  the  said  indenture,  George  Scott  had,  as  to  the  moiety  of 
Georgiana  Scott,  and  S.  S.  Clement  had,  as  to  the  other  moiety,  demised 
and  leased  unto  J.  Lock,  his  executors,  &c.,  the  premises  in  the  said  in- 
denture mentioned,  to  wit,  &c.,  to  hold  the  moiety  of  Georgiana  Scott 
unto  J.  Lock,  his  executors,  &c.,ybr  the  term  of  eleven  years,  from  the 
85(h  December  then  last  past,  at  and  under  a  certain  yearly  rent  clear 
of  all,  &c.,  and  to  hold  the  other  moiety,  belonging  to  S.  S.  Clement, 
from  the  same  25th  of  December ^  for  the  same  term  of  eleven  years^ 
at  and  under  the  further  yearly  rent  of  25/. ;  and  also  reciting  that,  by 
a  memorandum  of  agreement  bearing  date  26th  day  of  August  then  last, 
between  J  Lock  and  the  plaintiff,  J.  Lock  had  agreed  to  sell  unto  the 
piamtiff  the  said  messuage,  &c.,  with  the  appurtenances,  demised  by  the 
said  indenture,  for  the  residue  of  the  said  term  of  eieven  years,  together 
with  the  good-will  of  a  certain  trade,  &c.,and'that  J.  Lock  had  thereby 
further  agreed  to  assign  over  the  said  lease  and  good-will  to  the  plain- 
tiff; J.  L^ck,  for  the  considerations,  &c.,  did  then  and  there  grants  bar- 
gain^  selif  asaigny  transfer^  and  set  over,  unto  the  plaintiff,  his  execu- 
tors, &c.,  the  said  messuage,  &c.,  to  have  and  to  iiold  the  said  messuage, 
&c.,  unto  the  plaintiff,  his  executors,  &c.,  from  29th  September  next  en- 
suing the  date,  for  and  during  all  the  rest,  residue,  and  remainder^ 
tehich  should  be  then  to  come  and  unexpired,  of  the  said  term  of  eleven 
years  therein,  subject  to  payment  of  the  yearly  rents,  and  performance 
of  the  covenants,  &c.,  in  and  by  the  recited  indenture  of  lease  reserved 
and  contained,  which  from  the  said  29th  September  then  next  ensuing, 
on  the  tenant,  lessee,  or  assignee's  part  and  behalf,  were  or  ought  to 
be  paid,  kept,  &c.  And  J.  Lock,  for  himself,  his  executors,  &c.,  did,  by 
the  last-mentioned  indenture,  covenant,  promise,  and  declare,  to  and 
with  the  plaintiff,  his  executors,  &c.,  that,  (a)  for  and  notwithstanding 
any  act,  deed,  matter,  or  thing  whatsoever,  by  him  the  sfiid  J,  Lock 
at  any  time  theretofore  made,  done,  corfimitted,  or  knowingly  oc- 
casioned, suffered,  or  omitted,  to  the  contrary,  the  recited  indenture 
of  lease  was,  at  the  time  of  the  sealing  and  delivery  of  the  said  inden- 
ture between  the  plaintiff  and  J.  Lock,  a  good,  valid,  and  effectual  lease 
in  law  and  in  equity,  of  and  for  the  premises  thereby  demised  ;  and  (i) 
that  the  same,  and  the  term  of  eleven  years  therein  expressed,  were 
respectively  in  full  effect,  and  in  no  wise  forfeited^  surrendered,  as- 
signed, determined,  or  otherwise  become  void  or  voidable,  or  prejudi- 
cially affected,  in  any  manner  howsoever,  than  by  effluxion  of  time  ; 
and  that  the  yearly  and  other  rents  in  and  by  the  recited  indenture  of 
lease  reserved,  and  also  all  taxes,  &c.,  charged  upon  the  premises,  or  the 
tenant  or  occupier,  had  been,.and  were,  or  would  be  paid  and  satisfied, 
up  to  29th  September  then  next,  and  that  the  several  covenants,  con- 
ditions, and  agreements  therein  contained,  on  the  part  of  the  tenant  or 
lessee  of  the  premises,  had  been  well  and  truly  performed  and  observed, 

(a)  Called  the  firti  coTenant  in  the  argument  and  judgment 
C6>  Called  th«  aecund  covenant  in  the  argument  and  judgment. 
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down  to  the  date  of  the  indenture  between  J.  Lock  and  the  plaintiff; 
and  (c)  also  that,  for  and  notwithstanding  any  such  act,  &c.,  he  the 
said  J.  Lock  had  in  himself  full  power,  and  lawful  and  absolute  au- 
thority, to  bargain,  sell,  assign,  transfer,  and  assure  the  said  messuage, 
&c.,  unto  the  plaintiff,  his  executors,  &c.,  for  and  during  all  the  residue 
and  remainder,  to  come  and  unexpired  byeffiuxion  of  time,  of  or  in  the 
said  term  of  eleven  years,  according  to  the  true  intent  and  meaning  of 
the  same  indenture ;  and,  further,  that  the  plaintiff,  his  executors,  &c., 
should  or  lawfully  might,  immediately  after  the  execution  thereof,  and 
from  time  to  time,  &c.,  during  the  residue  and  remainder,  &c.,  of  the 
said  term  of  eleven  years,  peaceably  and  quietly  enter,  &c.,  and  have 
or  enjoy,  &c.,  for  and  during  such  residue,  &c.,  without  any  action, suit, 
eviction,  hinderance,  disturbance,  or  interruption  whatsoever,  of  or  by 
the  said  J,  Lock,  his  executors,  ^c,  or  any  person  or  persons  then  or 
thereafter  rightfully  claiming  or  possessing  any  estate,  right,  tiflcy 
charge,  or  interest  into,  or  out  of,  or  upon,  the  said  premises,  or  any 
part  thereof  by,  from,  or  in  trust  for  him  or  them,  or  by  or  through 
his  or  their  acts,  deeds,  defaults,  means,  consent,  or  privity;  and  that 
free  and  clear,  &c.  (indemnified  by  John  Lock,  his  executors,  &c.,)  from 
and  against  all  former  and  other  assignments,  estates,  rights,  titles, 
trusts,  interests,  charges,  payments,  and  encumbrances  whatsoever, 
which  at  any  time  theretofore,  had  been,  or  which  at  any  time  there- 
after should  or  might  be,  committed,  created,  or  knowingly  occasioned 
or  suffered,  by  hl^n  the  said  J.  Lock,  or  any  person  or  persons  then  or 
thereafter  claiming  or  possessing  any  legal  or  equitable  estate,  right, 
title,  trust,  or  iiiterest,  by,  from,  under,  or  in  trust  for  him,  save  and 
except  the  rent,&c.  (in  the  first  indenture;)  and  moreover  that  J.  Lock, 
his  executors,  &c.,  and  all  and  every  other  person  or  persons  whosoever, 
lawfully  claiming  or  possessing  any  legal  or  equitable  estate,  &c.,  under 
or  in  trust  for  him  or  them ;  (covenant  for  further  assurance.)  The  de- 
claration then  averred  that,  after  the  making  of  the  last-mentioned  in- 
denture, to  wit  19th  January,  1829,  by  indenture  then  made  between 
the  plaintiff  and  one  Robert  James,  the  plaintiff  did  bargain,  sell,  assign; 
&c.,  to  James,  his  executors,  &c.,  one  equal  undivided  moiety  of  and  in 
the  same  premises,  &c.,  for  the  residue  of  the  said  term  therein,  pro- 
vided the  said  Georgiana  Scott  and  the  said  S.  S.  Clement  should  so 
long  respectively  live ;  and,  confiding  in  the  before  mentioned  demise 
and  covenants  from  and  by  J.  Lock,  did  then  and  there  thereby  cove- 
nant and  agree  with  Robert  James,  amongst  other  things,  that  the  first- 
mentioned  indenture  of  lease  then  was  and  continued  a  good  and  sub- 
sisting lease,  and  not  surrendered,  forfeited,  or  become  void  or  voidable 
in  any  manner  howsoever ;  and  also  that  he,  the  plaintiff,  then  had  good 
right  and  absolute  authority  to  grant,  &c.,  such  undivided  moiety,  as  last 
aforesaid,  and  also  for  quiet  enjoyment,  &c.  That  afterwards,  to  wit, 
16th  August,  1829,  by  indenture  likewise  made  between  the  plaintiff 
and  R.  James,  the  plaintiff  did  bargain,  &c.,  to  R.  James,  his  executors, 
&c.,  the  remaining  moiety  of  and  in  the  said  premises,  &c.,  for  the  terms 
aforesaid,  respectively  determinable  as  aforesaid,  and  covenanted  with 
him  in  respect  of  the  last  mentioned  moiety,  (as  of  the  former,)  that  is  to 
say,  amongst  other  things,  that  the  first-mentioned  lease  was  then  still 
a  valid  and  subsisting  lease,  and  not  forfeited  nor  rendered  void  or  void- 
able in  any  manner  however.     Averment  that,  before  the  making  of 

(e)  Called  the  third  eorentntin  the  argament  and  judgment. 
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the  indenture  between  J.  Lock  and  the  plaintiff,  S.  S.  Clement  died ; 
whereupon,  and  whereby,  the  said  lease  and  demise  to  the  said  J.  Lock 
became  and  was  voidable  and  void,  and  wholly  ceased,  ended  and  de- 
termined, as  to  one  undivided  moiety  of  the  same  messuage,  &c. :  and 
thereupon  and  thereby  George  Scott  became  and  was  entitled  to  such 
moiety  as  last  aforesaid :  and  the  said  G.  Scott  afterwards,  and  after  the 
said  assignments  or  demises  to  Robert  James,  to  wit,  30th  April,  1831, 
entered  into,  and  by  due  process  of  law  ejected  and  expelled  R.  James 
from  and  out  of,  the  same  moiety,  and  kept  him  so  expelled  from  thence 
hitherto,  to  the  great  damage  of  R.  James  ;  and  thereupon,  and  by  rea- 
son thereof,  &c. ;  averment  that  R.  James  sued  plaintiff  for  breach  of 
the  covenants  in  the  indentures  between  plaintiff  and  R.  James,  and  re- 
covered damages  against  him  for  having  been  so  ejected,  and  costs ;  and 
the  plaintiff  also  incurred  costs  in  respect  of  the  action,  amounting,  &c. 
Averment  that,  before  the  making  of  the  said  indenture  between  J. 
Lock  and  the  plaintiff,  J.  Lock  had  notice  of  the  death  of  S.  S.  Clement, 
but  that  plaintiff  had  no  notice  thereof  until  after  the  making  of  the  in- 
dentures between  the  plaintiff  and  James.  And  so  the  plaintiff  saith 
that,  by  reason  of  the  premises,  and  of  the  death  of  the  said  S.  S.  Cle- 
ment as  aforesaid,  the  said  indenture  between  plaintiff  and  Lock  was 
not,  at  the  time  of  the  sealing  and  delivery  of  the  said  indenture,  a 
good,  valid,  and  effectual  lease ;  and  that  the  same,  and  the  said  term 
therein,  were  not,  nor  was  either  of  them,  in  full  effect  and  in  no  wise 
forfeited,  surrendered,  assigned,  determined,  or  otherwise  become  void 
or  voidable,  or  prejudicially  affected,  otherwise  than  by  effluxion  of 
time,  in  manner  and  form  in  the  said  covenant  in  that  behalf  expressed ; 
and  further,  that  J.  Lock  had  not  in  himself  such  full  power  and  lawful 
and  absolute  authority  as  in  and  by  the  before  mentioned  covenant  in 
that  behalf  was  expressed,  in  manner  and  form,  &c. ;  and,  further,  that 
the  plaintiff,  his  executors,  &c.  (like  breaches  of  covenant  for  quiet  en- 
joyment,) contrary  to  the  tenor,  &.C.,  of  the  covenants  made  by  John 
Lock. 

Pleas.     First,  Not  Guilty. 

Second,  That  the  said  George  Scott  did  not  enter  into  the  said  undi- 
vided moieties,  &c.,  in  manner,  &c. 

Third,  That,  before  the  making  of  the  said  supposed  indenture  be- 
tween  J.  Lock  and  the  plaintiff.  Lock  had  not  notice  or  knowledge  of 
the  death  of  S.  S.  Clement,  in  manner  and  form,  &c. 

Fourth,  That  the  plaintiff  has  been,  by  J.  L.,  his  executors,  &c.,  clearly 
and  absolutely  acquitted,  exonerated,  and  discharged,  or  otherwise,  by 
and  at  the  expense  of  John  Lock,  his  executors,  &c.,  well  and  effectu- 
ally protected,  indemnified,  and  kept  harmless,  from  and  against  aL 
former  and  other  assignments,  &c.,  committed,  created,  &c.,  by  J.  Lock 
or  any  person,  &c.,  claiming,  &c.,  by,  from,  under,  or  in  trust  for  him, 
&c,  save  and  except  the  rents,  &c. 

The  case  then  stated  the  facts  of  the  indenture  between  Scott,  S.  S 
Clement,  and  Lock ;  the  assignment  by  Lock  to  the  plaintiff ;  S.  S. 
Clement's  death  on  7th  of  September,  1825,  and  that  the  jury  found 
that  Lock  had  notice  of  her  death  before  September,  1826 ;  the  plain- 
tiff's entry  and  assignment  to  James ;  James's  eviction  by  George  Scott 
upon  a  title  accruing  on  S.  S.  Clement's  death ;  and  that  George  Scott 
received  from  Lock,  in  April,  1826,  50/.,  for  one  year's  rent  due  to  one 
Hardisty  (the  guardian  of  Joseph  Clement,  on  whom  S.  S.  Clement's 
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moiety  had  devolved)  and  himself,  and  afterwards  received  the  rent  of 
James,  and  of  Stannard,  up  to  the  time  of  the  eviction,  of  both  moieties, 
as  reserved  by  the  lease  of  February,  1825.  Assets  were  admitted. 
The  amount  of  damages,  if  recoverable,  was  to  be  referred  to  arbitra- 
tion. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover  in  this  action  against  the  executors  of  Lock  for 
breach  of  covenant  ? 

The  case  was  argued  in  Hilary  term  last,  (a) 

Kelly,  for  the  plaintiff.  It  is  admitted,  on  the  plaintiff's  part,  that  all 
the  covenants  except  the  second  are  restricted  to  the  acts  of  Lock  and 
those  claiming  under  him.  The  fourth  plea  applies  only  to  the  cove- 
nant for  quiet  enjoyment ;  and  the  other  pleas  are  found  for  the  plain- 
tiff by  the  case.  The  objection,  therefore,  made  to  the  plaintiff's  claim 
must  be  considered  as  if  this  were  a  motion  in  arrest  of  judgment.  The 
defendants  will  contend  that  the  second  covenant,  as  well  as  the  others, 
is  limited  to  the  acts  of  Lock  and  those  claiming  under  him. 

First,  Supposing  that  to  be  so,  the  declaration  and  case  disclose  a 
breach  of  that  covenant  by  Lock.  By  paying  the  rent  to  Scott,  for  the 
moiety  which  he  held  for  a  term  determinable  on  the  death  of  S.  S. 
Clement,  he  made  himself  his  tenant  for  that  moiety  from  year  to  year: 
so  that,  even  supposing  his  term  in  that  moiety  to  have  still  existed,  this 
was  in  fact  a  surrender.  If,  therefore,  the  words  at  the  commence- 
ment of  the  first  covenant  are  to  be  carried  on  to  the  second,  so  that 
Lock  is  to  be  understood  as  covenanting  only  that,  notwithstanding  any 
act  by  him  done  or  knowingly  suffered,  the  lease  was  good,  and  the 
term  in  no  wise  forfeited,  surrendered,  assigned,  determined,  or  other- 
wise become  void,  or  prejudicially  affected,  except  by  effluxion  of  time, 
that  covenant  was  clearly  broken  by  the  surrender  of  Lock.  The  de- 
fendants are  estopped  from  denying  the  truth  of  the  recital  in  the  inden- 
ture, that  the  term  was  unexpired;  and  therefore  this,  as  against  them, 
is  the  surrender  of  an  unexpired  term  by  the  act  of  Lock.  Sir  E.  Sug- 
den,  in  2  Vend,  and  P.  88,  9th  ed., — after  questioning  Howes  v.  BruBh- 
field,  8  East,  491,  where  a  covenant  for  quiet  enjoyment  without  inter- 
ruption from  the  vendor  or  any  claiming  under  him,  or  by  his  or  their 
acts,  default,  &c.,  was  held  to  be  broken  by  there  being  an  arrear  of 
quit  rent  due  at  the  time  of  the  conveyance,  though  it  was  not  shown 
to  have  accrued  while  the  vendor  held, — adds,  "  We  should  be  careful 
to  diHtinguish  the  foregoing  case  from,  that"  [Lady  Oavan  v.  PuUeney, 
2  VoH.  jun.  544,  "  where  the  lessor,  reciting  that  he  was  seised  of  an 
estate  of  freehold  and  inheritance  in  the  estate,  covenanted  for  quiet 
enjoyment  against  himself,  his  heirs,  &c.,  or  any  other  person  or  per- 
iioiiM  lawfully  claiming  by,  from,  or  under  him,  &c.,  or  by  or  through  his, 
thiiir,  or  any  of  their  acts,  means,  default,  or  procurement.  The  lessees 
W(*rt)  oviotod  by  the  remainder-man  under  a  settlement,  and  it  appeared 
tliiit  tho  loHHor  could  have  obtained  the  fee-simple  by  suffering  a  reco- 
very. Lord  RossLYN  considered  it  to  be  clear,  that  on  eviction  by  any 
jHirHdU  (claiming  paramount  to  the  lessor,  they  must,  upon  that  eviction, 
liiivo  un<l(«r  the  covenant  in  the  leases  satisfaction  from  his  assets.  The 
grdiinil  of  this  opinion  must  have  been,  that  the  eviction  was  owing  to 
tlin  (itfault  of  the  lessor,  in  not  suffering  a  recovery.  He  assumed  to 
Ihi  itttiriiit  in  foe,  and  the  nature  of  his  title  rested  in  his  own  breast; 
{Hi  JttnuarjT  24th»  1887.    Before  Lord  Denman,  G.  J.,  Williams  and  Coleridge,  Js. 
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whether  the  default  arose  from  fraud  or  negligence  was  to  the  lessees 
immaterial/'  In  that  case,  as  here,  the  assumption  of  title  in  the  recital 
was  inconsistent  with  the  knowledge  of  the  vendor :  the  act,  here,  of 
Borrender  is  stronger  than  the  default  there. 

Secondly,  the  covenant  for  title  is  not  restricted  to  the  acts  of  John 
Lock  and  those  claiming  under  him.  In  the  first  place,  there  is  always 
an  unqualified  warranty  of  title  implied  in  such  words  as  grant,  assign, 
&c.  It  is  true  that  an  implied  covenant  as  to  any  particular  matter  is 
qualified  by  express  covenants  as  to  the  same  matter.  But  the  implied 
covenant  for  title  will  not  be  merged  in  an  express  covenant  against  the 
vendor's  own  acts  only.  In  Co.  Lit.  384  a,  it  is  said  '^  dedi  is  a  war- 
ranty in  law;'*  and  ^^dedi  doth  import  a  warranty  in  law,  albeit  there 
be  an  express  warranty  in  the  deed.  For  if  a  man  make  a  feofiment  by 
dediy  and  in  the  deed  doth  warrant  the  land  against  J.  S.  and  his  heirs, 
yet  dedi  is  a  general  warranty  during  the  life  of  the  feoffor."  Here 
the  words  grantj  and  aasigtiy  in  a  deed  transferring  a  lease,  constitute  a 
covenant  in  law  as  much  as  the  word  dedi^  in  a  feoffment.  In  2  Sug- 
den's  Vend,  and  P.  92,  9th  ed.,  there  is  the  following  comment  on  John- 
ton  V.  Proctor. {d)  "  Where  A  and  B  were  joint  tenants  for  years  of  a 
mill,  A  assignea  all  his  interest  to  C,  without  the  assent  of  B,  and  died. 
B  afterwards,  by  indenture  reciting  the  lease,  and  that  it  came  to  him 
by  survivorship,  granted  the  residue  of  the  term  to  J.  S.,  and  covenanted 
for  quiet  enjoyment  of  it  notwithstanding  any  act  done  by  him.  B 
also  gave  the  purchaser  a  bond  conditional  to  perform  the  covenants, 
grants^  articles  and  agreements  in  the  assignment ;  and  the  purchaser 
having  been  evicted  by  G  of  the  moiety  assigned  to  him,  brought  an 
action  on  the  bond,  and  obtained  judgment.  Lord  Eldon  (6)  seemed  to 
consider  the  judgment  as  having  turned  on  the  recital,  and  that  tho 
recital  itself  amounted  to  a  warranty.  But  the  ground  of  the  decision 
appears  to  be,  that  the  word  grant  in  the  assignment  amounted  to  a 
warranty  of  the  title,  and  was  not  qualified  by  the  ensuing  particular 
covenant,  because  the  grant  was  of  the  whole  estate,  as  appeared  fron 
the  recital,  and  was  defective  from  the  first  as  to  a  moiety,  and  the  con« 
dition  of  the  bond  was  to  perform  aU  grants,  &c.''  This  case,  as  ex- 
plained, applies  precisely  to  the  present  question.  But,  further,  the 
express  covenant  is  not  restricted.  Formerly  the  rule  was,  as  put  in 
Gaijisford  v.  Griffith^  1  Saund.  60  a,  that,  if  words  restricting  the  cove- 
nant to  the  acts  of  the  covenantor,  &c.,  occur  in  the  beginning  of  the 
first  sentence,  or  at  the  end  of  the  last,  the  whole  are  construed  restrict- 
ively ;  but  that,  if  the  words  be  placed  in  the  middle  of  one  or  two 
sentences,  then  the  restriction  shall  not  apply  to  the  whole.  But  the 
modern  principle  is  to  look  at  the  whole  deed,  and  collect  the  meaning 
of  the  parties.(<?)  Then,  here,  did  Lock,  when  he  recited  that  he  had  a 
term  determinable  on  the  death  of  S.  S.  Clement,  and  that  this  term 
was  in  full  effect,  and  in  nowise  determined  otherwise  than  by  effluxion 
of  time,  mean  the  same  as  if  he  had  added  ^^  or  than  by  the  death  of 
8.  S.  Clement."  It  is  not  as  if  the  defect  had  been  caused  by  the  act 
of  another,  or  by  title  paramount  to  that  of  the  original  lessor :  the 
defect  arises  from  an  event  contemplated  in  the  very  lease  under  which 

(a)  In  error.  (K.  B.,)  Yclw.  176;  8.  C.  Cro.  Jac.  288;  1  Bulst  2;  2  Brownl.  212; 
Proetor  i.  JohMon,  in  C.  P.,  Cro.  Elii.  809. 
(6)  Id  Browning  t.  Wright,  2  Boft.  &  PuU.  25.     See  Seddon  r.  Senate,  13  East,  63. 
(c)  See  note  [tj  to  OaiMfvrd  t.  Griffith,  1  Wms.  Saund.  60,  and  note  (1),  ib.  60  a. 
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Lock  took  title,  and  which  he  professed  to  assign.    The  event  had  taken 
place  within  Lock's  knowledge;  that  is  precisely  the  sort  of. defect 
which  the  pa'  ties  meant  to  covenant  against.    The  words  otherwise  than 
hy  effluxion  of  time  are  not  applicable  to  an  act  of  Lock :  therefore  the 
covenant,  from  which  these  words  constitute  an  exception,  cannot  have 
been  meant  to  be  so  restricted.     In  Barton  v.  Fitzgerald^  15  Ea^/st,  530, 
it  was  held  that,  in  consequence  of  the  unqualified  recital  of  title,  the 
covenant  for  title  could  not  be  held  to  be  qualified  by  its  being  accom- 
panied by  covenants  restricted  to  the  acts  of  the  party  conveying.    The 
present  case  very  nearly  resembles  that,  but  is  stronger  in  this  respect, 
that  here  the  party  conveying  knew  that  the  lease  was  actually  deter- 
mined at  the  time  of  the  conveyance.     In  Smith  v.  Compton^  3  B.  & 
Ad.  189,  (23  E.  C.  L.  R.,)  a  covenant  for  title,  unqualified  in  itself,  was 
held  not  to  be  qualified  by  other  covenants  being  restricted  to  the  acts 
of  the  party  conveying ;  and  there  the  Court  refused  to  be  bound  hy 
the  authority  of  Milner  v.  Horton^  M'Clel.  647.    Howell  v.  Mieharas,  11 
East,  633,  is  to  the  same  effect.     Browning  v.  Wright^  2  B.  &  P.  18, 
may  be  urged  as  an  authority  the  other  way :  but  there  the  estate  con- 
veyed was  a  fee ;  whereas  this  is  a  leasehold :  and,  in  the  case  of  a  fee, 
conveyancers  require   the  original   title   itself  to   be  strictly  proved, 
whereas,  on  the  assignment  of  a  lease,  it  is  often  necessary  to  trust  to 
the  recitals,  the  whole  of  the  original  title  not  being  before  the  parties. 
ffogginSy  contra.    Browning  v.  Wright  cannot  be  distinguished  from 
the  present  case :  the  party  here  taking  the  conveyance  had  as  full  op- 
portuhity  of  examining  the  title  of  the  assignor  to  the  term  as  a  party 
purchasing  a  fee  has  of  examining  the  whole  title.    Browning  v.  Wright 
is  in  accordance  with  Woodhoiiae  v.  JenkinSy  9  Bing.  431,  (23  E.  C.  L. 
R.,)  which  is  cited  in  2  Sugden's  Vend.  &  P.  89,(a)  and  in  which  TiN- 
DAL,  C.  J.,  in  remarking  upon  Ladg  Oavan  v.  Pulteney^  2  Ves.  jun. 
644,  pointed  out  the  distinction  to  be  that  the  party  conveying  had  no 
means  of  perfecting  the  title,  and  therefore  was  guilty  of  no  default. 
Most  of  the  cases  adduced,  on  the  other  side,  are  cited  in  2  Sugden's 
Vend,  k  P.,  p.  85-100 :  a  and  in  many  of  them  the  distinction  last  men- 
tioned will  be  found  to  apply.     Lord  Alvanley's  judgment  in  Hesse  v. 
Stevenson,  3  B.  &  P.  565,  referred  to  in  2  Sugden's  Vend.  &  P.  88,(rt) 
shows  that  covenants  will  not  be  the  less  liable  to  restriction  from  being 
coupled  by  the  language  of  the  deed  with  others  containing  no  limita- 
tion, if  the  intention  to  restrict  be  clear.    In  Browning  v.  Wright  Lord 
Eldon  explains  Johnson  v.  Proctor  on  the  ground  that  the  recital  was 
of  an  absolute  title  in  the  premises,  which  amounted  to  a  warranty : 
and  Barton  v.  Fitzgerald  proceeded  on  the  same  ground.     But  here 
the  recital  is  true :  the  complaint  is  that  a  distinct  event,  compatible 
with  the  recital,  but  not  mentioned,  has  occurred.    Gainsford  v.  Griffith, 
1  Saund.  58  g,  is  classed  by  Sir  E.  Suqden  (A)  among  the  cases  where 
the  first  covenant,  being  general,  is  not  restrained  by  a  subsequent 
limited  covenant.    That  rule,  therefore,  is  not  obsolete.    Here  the  cove- 
nant relied  upon  by  the  plaintiff  as  unlimited,  if  it  can  be  at  all  consi- 
dered a  distinct  covenant  from  the  limited  one,  at  any  rate  follows  it 
inrmediately ;  and  the  whole  body  of  covenants  is  connected  together. 
The  covenant  by  the  plaintiff  to  James,  as  set  out  in  the  declaration, 
differs  from  that  by  the  defendant  to  the  plaintiff. 


(a)  Note  (g\  9th  ecL 
•    2  Vend.  &  P.  98. 
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Kelly  in  reply.  The  covenant  from,  the  plaintiff  to  James  affects 
only  the  question  of  damages,  the  amount  of  which  is  referred.  It  is 
impossible  to  connect  all  the  covenants  together :  for  instance,  the  de- 
fendant's covenant  that  the  rents  are  paid  would  be  nonsensical  if  con- 
nected with  the  restrictipn  as  to  his  own  acts.  Now  that  covenant 
immediately  follows  the  one  in  question,  and  is  introduced  by  the  same 
words  "and  that."  In  this  respect  the  case  resembles  Hug  ties  v.  Ben- 
net^  Cro.  Car.  495,  S.  C.  Wm.  Jones,  403.  The  only  construction  which 
can  make  the  covenants  here  rational  is  to  read  them  separately,  treat- 
ing the  covenant  in  question,  which  contains  the  exceptions  a43  to 
effluxion  of  time,  and  the  covenant  that  the  rents  are  paid,  as  unquali- 
fied. It  is  argued  that  the  recitals  in  Johnson  v.  Proctor  and  Barton 
V.  Fitzgerald  warranted  an  absolute  title,  which  did  not  exist,  whereas 
here  there  is  only  an  omission.  But  the  omission  here  renders  the  title 
set  out  good  on  the  face  of  the  deed :  the  cases  therefore  cannot  be  dis- 
tinguished. Our.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

After  stating  the  facts  as  they  appeared  in  the  declaration,  his  lordship 
proceeded  as  follows. 

The  first  question  was,  whether  the  covenant  was  restricted  to  the 
acts  of  Lock  and  those  claiming  under  him.  It  has  long  been  established 
that,  where,  in  a  conveyance,  express  covenants  for  warranty  are  intro- 
duced, none  can  be  implied  from  the  general  words  of  conveyance ;  and 
that  the  court  has  no  other  duty  to  discharge  than  that  of  correctly  con- 
struing the  language  employed.  In  performing  this  task,  on  any  par- 
ticular occasion,  we  are  not  likely  to  derive  much  assistance  from  the 
former  decisions  that  may  be  cited,  as  every  instrument  varies  in  some 
respects  from  all  others,  and  must  be  interpreted  according  to  its  own 
language.  It  should  seem  that  the  true  grammatical  sense  of  the  words 
employed,  when  that  can  be  ascertained,  must  prevail :  and  no  case  can  be 
quoted  in  which  our  courts  have  thought  themselves  at  liberty  to  act  in 
direct  contravention  of  it.  Such  a  course  might  indeed  become  neces- 
sary ;  for  a  deed  may  contain  repugnant  clauses ;  where  these  occur, 
the  authorities  fully  warrant  us  in  comparing  the  clause  under  immediate 
consideration  with  all  which  precedes  and  follows  it,  even  though  not 
forming  parts  of  the  same  sentence,  and  with  the  nature  of  the  obliga- 
tions entered  into,  for  the  purpose  of  discovering  and  effectuating  the 
intention  really  expressed  by  the  parties.  But,  when  we  examine  the 
covenant  said  to  have  been  broken  by  Lock  by  conveying  the  term  after 
his  title  had  determined,  and  find  it  inseparably  connected  with  the  pre- 
ceding words,  we  do  not  feel  the  least  difficulty  as  to  the  grammatical 
meaning :  and  that  appears,  on  examination,  to  be  conformable  to  the 
general  intention  of  the  testator  who  entered  into  the  covenant. 

All  the  covenants  but  the  second  are  admitted  to  be  restricted ;  the 
second  is  in  these  terms.  [His  lordship  then  read  the  second  covenant.] 
But  the  whole  series  of  covenants  is  introduced  by  qualifying"  words, 
which  (we  cannot  doubt)  run  through  both  clauses  of  the  sentence.  The 
effect  is,  "I  covenant  that,  for  and  notwithstanding  any  act  of  mine,  I 
have  a  right  to  convey  tne  term,  and  that  the  term  is  neither  forfeited, 
surrendered,  nor  in  any  wise  impaired,  except  by  effluxion  of  time." 

It  was  acutely  remarked  that  these  last  words  rendered  the  restriction 
nonsensical,  as  effluxion  of  time  could  have  been  no  act  of  the  covenant- 
or.    They  are  indeed  unnecessary :  but  from  that  quality  in  legal  docu 
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ments  too  strong  inferences  cannot  be  safely  drawn.  On  the  other  hand, 
the  absurdity  of  guarding  himself  from  covenanting  against  any  acts  but 
his  own,  and  in  the  same  breath  covenanting  that  tlie  term  was  not  af- 
fected by  the  acts  of  any  person  whatever,  is  glaring,  and  is  rendered 
still  more  so  by  his  repetition  of  the  qualifying  words  after  the  succeed- 
ing covenant,  which  relates  to  the  fact  of  clearing  up  arrears,  &c,  a  fact 
with  which  his  predecessors  could  have  no  concern.  The  same  words 
are  carefully  incorporated  in  the  residue  of  his  covenants.  The  cove- 
nants in  truth  form  one  sentence,  the  first  clause  of  which  is  restricted  to 
the  acts  of  the  covenantor;  the  second  omits  to  repeat  the  restriction ;  but 
the  third  refers  to  it  by  the  expression  "  for  and  notwithstanding  any  such 
act,  &c."  If  both  parties  had  attentively  scanned  the  language  of  the  deed 
before  completing  the  assignment,  neither  could  have  believed  the  cove- 
nant to  include  any  others  than  the  testator  and  those  claiming  under 
him. 

We  feel  it  unnecessary  to  travel  through  the  cases ;  that  of  Browning 
V.  Wright  J  2  B.  &  P.  13 ;  may  however  be  referred  to,  as  fully  warrant- 
ing the  principle  on  which  we  act,  and  closely  resembling  the  present 
case  in  the  form  of  the  covenant. 

A  second  point  was  attempted  to  be  raised  from  an  additional  fact  in 
the  case;  viz.,  that,  supposing  the  construction  above  stated  to  be  right, 
there  was  still  a  breach  of  covenant  by  Lock,  in  paying  rent  to  his  lessor 
after  knowledge  that  one  of  the  lives  had  fallen.  This  act,  it  was  said, 
would  have  the  effect  of  converting  his  term  into  a  tenancy  from  year  to 
year,  if  done  while  the  life  continued,  and  could  have  no  less,  after  the 
life  had  dropped.  But,  granting  these  premises  for  the  sake  of  the  ar- 
gument, we  think  the  conclusion  does  not  follow,  for  the  simple  reason 
that  the  payment  of  rent  made  no  difference  whatever  in  Lock's  inte- 
rest which  had  previously  expired.  What  he  did  was  wholly  inopera- 
tive, and  could  not  therefore  be  a  breach  of  his  covenant 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover;  and  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


The  KING  against  HAYWARD.— p.  590. 

Under  Stat  55  G.  3,  c  51,  b.  1.,  a  borough  cannot  claim  exemption  from  county  rate  as  aitnated 
within  a  franchiie  "having  a  aeparate  jurudiction/*  on  the  ground  that  «uch  borough  has,  by 
charter,  juitices  of  the  peace,  coroners,  a  court  of  record  for  civil  causes,  and  a  prison  of  its  own, 
the  justices  not  having  power  to  hold  sessions  or  try  felonies,  and  the  charter  containing  no 
non-intromitunt  clause ;  and  the  county  justices  having,  in  fact,  often  committed  prisoners  to 
the  county  jail  for  offences  done  within  the  borough ;  and  the  maintenance  of  such  prisonen, 
and  the  expenses  of  the  prosecutions  (except  in  one  instance)*  having  been  home  by  the 
county. 

The  court  will  not  presume  an  exemption  of  such  borough  from  county  rate  by  immemorial  pre- 
scription, or  a  lost  grant,  on  the  ground  that  the  borough  has  never  yet  paid  county  rate»  and 
has  always  maintained  its  own  bridges  and  jail,  and  borne  the  expenses  of  inquisitions  h^  br 
iteeoronen. 


Indictmbnt  against  the  High  Constable  of  the  hundred  of  Harts- 
mere,  Suffolk,  for  not  obeying  a  warrant  of  quarter  sessions,  requiiing 
him  to  issue  his  warrant  to  the  overseers  of  the  parish  of  Eye  in  the 
same  county,  to  levy,  collect,  and  pay  to  him  20 1,  for  the  purposes  of 
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tbe  county  rate.  Plea,  Not  Guilty.  On  the  trial  at  the  Suffolk  sum- 
mer assizes,  1829,  a  verdict  was  found  for  the  Crown,  subject  to  the 
opinion  of  this  court  on  the  following  case. 

The  borofigh  of  Eye  is  locally  situate  within  the  hundred  of  Harts« 
mere,  Suffolk,  under  the  government  of  the  bailiffs,  burgesses,  and  com- 
monalty of  the  town  and  borough  of  Eye,  being  a  corporation  by 
prescription.     By  a  charter  of  17  Eliz.,  reciting  by  inspeximus  many 
former  charters,  and  among  them  a  charter  of  John,  and  by  which  all 
former  grants  and  charters,  privileges,  exemptions,  and  immunities  were 
confirmed,  it  was  recited  as  follows.    ^^  Whereas  the  men  of  Heya,  other- 
wise Eye,  in  our  county  of  Suffolk,  from  time  beyond  the  memory  of 
man,  have  peaceably  had,  held,  and  enjoyed  divers  jurisdictions,  liber- 
ties, franchises,  acquittals,  and  privileges,  and  divers  other  customs, 
liberties,  immunities,  exemptions,  and  jurisdictions,  as  well  by  prescrip- 
tion as  on  account  and  under  pretence  of  divers  charters,  grants,  and 
confirmations,  by  our  progenitors,  kings,"  &c.,  to  the  men  of  Heya, 
&c.,  made  and  by  us  confirmed. '    The  charter  then  provided  that  the 
bailiffs  of  the  said  town  and  borough,  from  time  to  time,  should  nomi- 
nate and  appoint  two  Serjeants  at  mace,  who  should  make  proclamations, 
arrests,  executions,  and  all  other  the  same  and  like  matters  within  the 
aforesaid  town  and  borough  of  Eye  and  their  precincts  and  liberties  to 
be  done,  and  performed,  and  executed,  which  any  serjeant  at  mace  in 
London  does  or  can  do ;  and  that  the  bailiffs  for  the  preceding  year 
should  b^  the  coroners  within  the  town  and  borough  aforesaid,  &c.   And 
that  the  bailiffs  for  the  time  being  should  be  justices  of  the  peace  within 
the  said  town  and  borough,  and  should  have,  enjov,  and  exercise  within 
tbe  said  town  and  borough  all  and  singular  the  things  which  belong  to 
and  concern  justices  of  the  peace,  in  as  ample  manner  and  form  as  any 
other  justices  of  the  peace  in  any  way  can,  or  are  accustomed,  or  ought. 
Also,  that  a  court  of  record  should  be  held  on  certain  days  before  the 
bailiffs  for  the  time  being,  or  either  of  them,  and  that  the  bailiffs  for  the 
time  being  should  have  full  power  and  authority  to  hear  and  determine 
in  the  said  court  by  plaint  in  the  same  concerning  all  and  all  manner 
of  debts,  accounts,  covenants,  contracts,  trespasses  with  force  and  arms 
or  otherwise,  deceits,  and  other  matters  and  actions  or  plaints,  as  well 
personal  as  mixed,  whatsoever,  arising  or  happening  in  what  manner 
soever  within  the  aforesaid  town  and  borough ;  and  the  charter  provided 
mesne  process  and  process  of  execution  against  defendants  in  that  court. 
The  charter  further  provided  that  no  person  then  being,  or  who  should 
be,  an  inhabitant  of  the  town  and  borough,  should,  while  so  inhabiting, 
&c.,  be  put  or  impannelled  on  any  assizes,  juries,  inquisitions,  attaints, 
or  recognisances,  &c.     It  was  further  granted  to  the  said  bailiffs,  bur- 
gesses and  commonalty,  and  their  successors  for  ever,  &c.,  ^^  to  have 
within  the  town  and  borough  aforesaid  one  prison  or  gaol,  for  the  safe 
and  secure  keeping  of  all  and  singular  the  persons  in  the  same  town 
and  borough  to  be  apprehended  or  arrested,  and  who,  according  to  our 
law  and  custom  of  our  kingdom  of  England,  ought  or  shall  be  impri- 
soned ;"  and  they  were  empowered  to  ordain,  &c.,  one  keeper  or  governor 
of  the  said  prison,  who  might  lawfully  and  with  impunity  detain  in  the 
prison  aforesaid  all  and  singular  such  persons  so  committed  to  his  cus- 
tody in  the  aforesaid  prison,  until  they  should  be  thence  delivered  ac- 
cording to  the  law  of  England.    By  the  same  charter  certain  rents  were 
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made  payable  to  the  Crown,  in  consideration  of  the  privileges  thereby 
granted,  or  some  of  them. 

This  charter  was  accepted,  and,  by  charter  of  9  W.  3,  reciting  the 
forfeiture  of  all  former  charters,  &c.,  the  King  '^  gave,  granted,  restored, 
released,  and  confirmed  to  the  burgesses  of  the  town  and  borough  of 
Eye,"  (whom  it  re-incorporated,  nominating  the  first  officers  of  the  new 
corporation,)  '^all  and  singular  charters  and  letters  patent,  liberties, 
privileges,  powers,  immunities,  franchises,  courts,  authorities,  rights, 
jurisdictions,  exemptions,  lands,  tenements,  hereditaments,  goods  and 
chattels,  and  other  profits  and  advantages  whatsoever,  in  as  ample  man- 
ner and  form  as  the  bailiffs,  burgesses,  and  commonalty  of  the  said  town 
and  borough,  or  their  predecessors,  had  had  or  enjoyed  the  same."  This 
is  now  the  governing  charter  of  the  borough. 

The  charters  nowhere  give  to  the  justices  of  the  borough  any  power 
to  hold  sessions  or  try  felonies,  nor  have  they  ever  .tried  them ;  nor  do 
the  charters  contain  any  non-intromittant  clause  forbidding  justices  of 
the  peace  for  the  county  of  Suffolk  to  interfere  with  matters  arising 
within  the  borough.  There  is  a  treasurer  of  the  borough :  and  in  the 
treasurer's  accounts  for  the  last  200  years  are  several  charges  for  re- 
pairing the  gaol  and  bridges  within  the  borough.  The  borough  has 
always  maintained  its  own  poor ;  and,  since  stat.  43  Eliz.  c.  2,  the  ex- 
penses of  maintaining  the  poor  and  the  above  charges  and  expenses  have 
been  paid  out  of  one  rate  upon  the  inhabitants. 

The  county  of  Suffolk  is  divided  into  four  divisions ;  and  ihere  is  a 
gaol  in  each ;  and  the  quarter  sessions  for  the  county  are  held  either 
originally  or  by  adjournment  in  each.  Justices  for  the  county  have,  in 
numerous  instances,  committed  prisoners  to  the  county  gaol  for  offences 
done  within  the  borough  of  Eye.  Until  lately,  the  subsistence  and 
prosecution  of  prisoners  committed  from  Eye  have  been  paid  for  by  the 
county  treasurer."  Before  the  magistrates  of  the  county  asserted  the 
liability  of  Eye  to  contribute  to  the  county  rates,  one  order  for  pay- 
ment of  the  expenses  of  prosecution  was  made  by  the  judges  of  assize 
and  gaol  delivery  on  and  paid  by  the  borough.  The  expense  of  con- 
veying prisoners  from  Eye  to  the  assizes  and  sessions  for  trial  has 
always  been  paid  by  the  borough  until  the  present  question  arose. 
Recently,  however,  since  the  county  magistrates  have  asserted  the  lia- 
bility of  Eye  to  contribute  to  the  county  rate,  the  orders  for  the  ex- 
penses of  such  prosecutions,  when  they  have  been  tried  at  the  assizes, 
have  been  made  upon  the  treasurer  of  Eye,  but  the  subsistence  of  such 
prisoners  has  been  paid  by  the  county,  except  in  a  recent  instance  of 
Is.  being  paid  to  a  jailor  for  the  custody  of  a  prisoner  for  one  night. 
The  county  magistrates,  however,  at  the  quarter  sessions,  have  refused 
an  application  on  the  part  of  the  borough  of  Eye  to  make  an  order  for 
the  same  purpose  on  the  treasurer  of  Eye ;  and  in  two  or  three  instances 
no  expenses  have  been  accepted  from  the  county. 

The  borough  of  Eye  has  never  yet  contributed  to  the  county  rate ; 
and  the  county  has  never  contributed  anything  to  the  support  of  the  gaol 
of  Eye,  or  of  the  bridges  there,  or  of  inquisitions  there,  or  of  coroners 
in  respect  thereof;  but  such  expenses  have  invariably  been  paid  as  afore- 
said by  the  borough.  In  1796,  an  action  was  brought  against  the  hun- 
dred of  Hartsmere  to  recover  damages  for  a  wilful  fire  which  took  place 
at  Eye ;  the  plaintiff  recovered  a  verdict  in  that  action,  and  the  parish 
of  Eye  contributed  82L  5«.  Id.  to  the  damages  and  costs ;  and,  in  1823, 
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two  similar  actions  were  brought  aj^ainst  the  hundred  for  damages  under 
the  statute,  in  respect  of  4res  at  Eye,  and  the  plaintiffs  recovered :  and 
in  these  actions  Eye  was  assessed  and  paid  its  proportion  of  the  damages 
and  costs. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  borough 
of  Eye  is  liable  to  contribute  to  the  county  rate  for  the  county  of 
Suffolk. 

B.  Andrewu  for  the  Crown.  The  justices  in  quarter  sessions  may 
impose  a  county  rate  upon  the  borough  of  Eye  under  stat.  55  G.  3,  c. 
51,  8. 1.  The  borough  is  within  the  limit  of  their  commission,  and  does 
not  fall  under  the  proviso  of  that  section  in  favour  of  places  situate 
within  the  limits  of  any  liberties  or  franchises  having  a  separate  juris- 
diction, which  before  the  passing  of  this  act  were  subject  to  rates  in  the 
nature  of  county  rates,  imposed  by  their  own  justices,  or  which  were 
exempt  from  the  county  rates,  either  in  the  whole  or  in  part.(a)  It  may 
be  doubted,  on  the  facts  stated  in  the  case,  whether  the  borough  was 
subject  to  rates  in  the  nature  of  county  rates  before  the  passing  of  the 
act;  but  at  all  events  it  had  not  "a  separate  jurisdiction.**  In  Rex  v. 
Clarhe,  5  B.  &  Aid.  665,  (7  E.  C.  L.  R.,)  those  words  were  held  to 
mean  ''  a  separate  jurisdiction  coextensive  with  that  possessed  by  the 
county  justices.**  The  borough  of  Eye  has  no  quarter  sessions,  nor 
jurisdiction  to  try  felonies,  nor  even  a  power  concurrent  with  that  of 
the  justices  to  try  misdemeanors :  there  is  no  non-intromittant  clause  in 
the  charters,  and  the  county  justices  have  often,  in  fact,  exercised  the 
power  of  committing  for  offences  done  within  the  borough;  and  till 
lately,  at  least,  the  county  has  maintained  the  prisoners  and  paid  thr 
costs  of  the  prosecutions.  Rex  v.  Clarke^  where  the  city  of  Bath  was 
held  liable  to  county  rate,  was  not  so  strong  a  case  as  the  present.  In 
Mercer  v.  Davis,  10  B.  &  C.  617,  (21  E.  C.  L.  R.,)  where  it  wm  held 
that  a  town  rate  in  the  nature  of  a  county  rate  might  be  levied  by  the 
justices  of  Maidstone,  the  governing  charter  contained  a  non-intromit- 
tant  clause  as  to  the  county  justices ;  and  Bayley,  J.,  (who  cited  Wea- 
therhead  v.  Drewry,  11  East,  169,)  relied  on  that  circumstance.  Rex 
V.  Shepherd,  2  A.  &  E.  298,  (29  E.  C.  L.  R.,)  (the  case  of  the  borough 
of  Marlborough,)  was  decided  on  a  similar  ground.  [Coleridge,  J. 
And  on  the  ground,  also,  that  before  the  act,  it  had  a  rate  of  its  own, 
in  the  nature  of  a  county  rate.] 

Kelly,  contra.  Rex  v.  Clarke  certainly  goes  far  against  the  defend- 
ant, if  it  be  law  that,  to  exclude  the  county  jurisdiction,  there  ought  to 
be  a  jurisdiction  in  the  borough  justices  coextensive  in  all  respects  with 
that  exercised  in  the  county  by  the  county  justices.  But  the  dictum  of 
Abbott,  C.  J.,  on  that  subject  is  not  borne  out  by  the  language  of  the 
Court  in  Mercer  v.  Davis  and  Rex  v.  Shepherd,  There  is,  however, 
ground  upon  which  the  Court  may  presume  (not  being  precluded  from 
doing  so  by  any  finding  of  a  jury  or  other  matter  stated  in  the  case) 

(a)  '*  Provided  also,  that  nothing  in  this  act  contained  shall  extend  or  be  construed  to 
txtend  to  give  any  jurisdiction  to  the  justices  of  the  peace  of  the  said  several  counties, 
over  sDj  places  situate  within  the  limits  6f  any  liberties  or  franchises  having  a  separate 
jariBdiGtion,  which  before  the  passing  of  this  act  were  subject  to  rates  in  the  nature  of 
eoQQtj  rates  imposed  and  assessed  by  the  justices  of  the  peace  for  such  liberties  or  fran- 
citises,  or  which  were  exempt  from  the  rates  of  the  county  in  which  they  lie,  either  in 
^e  vhole  or  in  part;  nor  to  alter  any  proportion  of  county  rate  payable  by  any  liberty 
or  franchise  having  a  separate  jurisdiction,  as  established  between  the  county  and  the 
Hid  liberty  or  franchise,  provided  such  exemption  or  proportion  shall  have  been  created 
^  or  derived  from  grant,  charter,  or  any  special  local  act  of  parliament." 

VOL.  ixxiii.— 21 
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that  this  borough  is  exempted  from  county  rate  by  the  latter  part  of 
the  proviso  in  stat.  5(5  G.  3,  c.  51,  s.  1,  as  enjoying  an  exemption  from 
county  rate,  "created  by  or  derived  from  grant"  or  "charter."  This 
is  a  borough  by  prescription ;  and  it  is  not  known  that,  from  time  im- 
memorial, any  county  rate  has  been  raised  within  it.  The  case  shows 
that  the  borough  has  paid  the  expenses  ordinarily  chargeable  on  a 
county  rate.  One  oft  the  charters  makes  mention  of  rents  payable  to 
the  Crown  for  certain  privileges,  (a)  It  may,  therefore,  be  reasonably 
supposed  that  the  borough  has  had,  by  some  charter^  an  exemption 
from  county  rate.  [Coleridge,  J.  County  rates  are  by  statute.  Is 
there  any  statute  imposing  a  charge  of  that  nature  before  the  Statute 
of  bridges  ?(A)  If  not,  we  cannot  presume  an  immemorial  exemption.] 
There  may  be  a  lost  grant  subsequent  to  the  Statute  of  bridges.  With- 
out such  an  exemption,  it  can  hardly  be  supposed  that,  for  several  cen- 
turies, the  borough  should  not  have  been  called  upon.  If,  indeed,  the 
Court  expect  (as  Lord  Tenterdbn  intimates  in  JRex  v.  Clarke)  to  "  find 
it  stated"  in  the  case,  that  the  borough  "  was  legally  exempted  by  any 
grant,  charter,  or  local  act  of  parliament,"  the  argument  for  the  defend- 
ant cannot  be  supported.  [Lord  Denman,  C.  J.  Nothing  appears  here 
but  the  fact  that  the  borough  did  not  pay  county  rate.  The  rights  on 
subjects  of  this  kind  were  ill  defined  and  understood  in  old  times.  No 
litigation  is  stated  here,  and  no  adverse  act.  There  may  have  been . 
merely  some  loose  understanding,  as  between  the  borough  and  the 
county,  that  the  borough  should  pay  certain  expenses.] 

Kelly  then  said  that,  if  the  Court  were  of  opinion  that  there  was  no 
sufficient  groHind  for  the  presumption  suggested,  he  would  not  press  the 
case  further. 

Per  Ouriam.{c)  Judgment  for  the  Crown. 

(a)  The  charter  aboTe  partly  set  out  contained  the  following  clause,  immediately  after 
a  clause  of  exemption  from  punreyanee : — **  Reddendo  inde  nobis  et  heeredibus  et  succea- 
Boribus  nostris  annuatim,  pro  et  in  consideratione  pramissomm,  unum  annualem  redditum 
novemdecim  solidorum  de  noTO  incremento,  pneter  et  ultra  triginta  et  quatuor  solidos  et 
quatuor  denarios  nobis  ab  antiquo  reserTatos,  ad  festum  SU.  MiohaeUs  ArohangeU  ainguUa 
annis,  generali  receptori  nostro,"  &c. 

(b)  22  H.  8,  o.  6. 

(e)  Lord  Denman,  C.  J.»  Littledale,  Patteson,  and  Coleridge,  Js. 


The  KING  against  The  Inhabitants  of  EXMINSTER.— p.  598. 

The  assignment  of  a  parish  apprentice,  under  stat  32  G.  3,  c  57,  s.  7.,  recited  that  the  B|^>renflos^ 
Elizabeth  Matthews,  was  bound  to  Thomas  Melhuish,  and  that  Thomas  Mdhuish  aasigned 
Elizabeth  Matthews  to  M.  P.,  and  that  M.  P.  did,  by  the  contract  of  assignment,  agree  to  ao 
cept  **  the  said  Elizabeth  Melhuish  "  as  an  apprentice,  &c  Held,  (on  a  case  stated  by  the 
quarter  sessions,)  that  the  court  would  intend  **  the  said  Elizabeth  Melhuish"  to  mean  £ti»* 
beth  Matthews ;  and  that  the  assignment  was  good  for  the  purpose  of  settlement 

The  provisions  in  stat  56  0. 3,  c  139,  s.  2,  which  require  that,  on  the  binding  of  a  parish  ap- 
prentice into  a  new  parish,  notice  of  the  indenture  shall  be  giTcn  to  the  officers  of  such  parish, 
do  not  extend  to  an  assignment 

On  appeal  against  an  order  of  jostices,  removing  Elizabeth  Matthews 
from  the  parish  of  Dawlish  to  the  parish  of  Exminster,  both  in  the 
county  of  Devon,  the  sessions  confirmed  the  order,  subject  to  the  opinion 
•of  this  Court  on  the  following  case. 

By  indenture  of  apprenticeship,  dated  2l8t  April,  1826,  duly  mad« 
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and  executed,  the  pauper  was  bound  apprentice  by  tbe,  churchwardens 
and  overseers  of  Exminster  to  Robert  Trood,  an  inhabitant  of  that 
parish.  By  assignment,  bearing  date  September  8th,  1826,  duly  made 
and  executed,  the  pauper  was  assigned  to  the  Rev.  Thomas  Melhuish, 
also  an  inhabitant  of  the  parish  of  Exminster,  for  the  residue  of  the 
term  of  her  apprenticeship.  Another  instrument,  purporting  to  be  an 
assignment,  bearing  date  October  8th,  1830,  was  made  by  the  consent 
of  two  justices  of  the  county,  testified  under  their  hands,  which  is  in 
the  words  following. 

"  Devon,  to  wit.  Whereas  it  appears  to  us,  two  of  his  majesty's  jus- 
tices of  the  peace  for  the  said  county,  whose  names  are  subscribed  to 
the  consent  hereunder  written,  that  Elizabeth  Matthews  was  bound  a 
parish  apprentice  by  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Exminster  in  the  said  county  to  Mr.  Robert  Trood  of  the 
same  parish,  by  indenture  bearing  date,"  &c.,  '^  until  the  said  Elizabeth 
Matthews  shall  attain  the  age  of  twenty-one  years,  or  be  married ;  and," 
on,  &;c.,  '^  she  was  assigned  by  the  said  Robert  Trood  to  the  Rev.  Thomas 
Melhuish  of  the  same  parish :  now  be  it  remembered  that  the  said  Tho- 
mas Melhuish,  by  and  with  the  consent  and  approbation  of  two  of  his 
Majesty's  justices  of  the  peace  for  the  said  county,  whose  names  are 
subscribed  to  the  consent  hereunder  written,  doth  hereby  assign  Eliza- 
•  beth  Matthews,  the  apprentice  above  named,  unto  Moses  Paul  of  the 
parish  of  Dawlish,  to  serve  him  during  the  residue  of  the  term  above 
mentioned ;  and  that  he,  the  said  Moses  Paul,  doth  hereby  agree  to 
accept  and  take  the  said  Elizabeth  Melhuish  as  an  apprentice  for  the 
residue  of  the  said  term,  and  doth  hereby  acknowledge  himself,  his  exe- 
cutors and  administrators,  to  be  bound  by  the  agreements  and  covenants 
mentioned  in  the  said  indenture  on  the  part  of  the  said  Robert  Trood 
to  be  done  and  performed,  according  to  the  true  intent  and  meaning  of 
the  said  indenture,  and  pursuant  to  the  provisions  of  an  act  passed," 
&c.,  (32  G.  3,  c.  57.)  ^'  In  witness  whereof,  we,  the  said  Thomas  Mel-! 
hnish  and  Moses  Paul,  have  hereunto  set  our  hands  the  8th  day  of 
October,  1830. 
**We,  two  of  his  Majesty's  justices,"  &c.,  T.  P.  Melhuish. 

(consent  and  signatures  of  the  two  justices.)  Mosbs  Paul," 

The  pauper  served  Moses  Paul  under  the  above  instrument  in  Dawlish, 
where  she  resided  during  such  service,  more  than  forty  days.  No  notice 
was  ever  given  by  the  cnurchwardens  and  overseers  of  Exminster  to  the 
churchwardens  and  overseers  of  Dawlish,  of  the  instrument  above  set 
out  On  the  hearing  of  the  appeal,  evidence  was  offered  by  the  appli- 
cants to  show  that,  instead  of  "  Elizabeth  Melhuish,"  in  the  acceptance 
contained  in  the  above  instrument,  the  pauper  was  intended,  which  the 
court  refused  to  admit.     The  questions  submitted  to  this  Court  were : — 

1.  Whether,  without  such  evidence,  there  was  any  sufficient  accept- 
ance of  the  pauper  by.Moses  Paul,  as  is  required  by  stat.  82  G.  3,  c.  57, 
B.  7.  2.  If  not,  whether  the  Court  ought  not  to  have  admitted  such 
evidence.  3.  Whether  it  was  necessary  that  the  churchwardens  and 
overseers  of  Exminster  should  have  given  notice  to  the  churchwardens 
and  overseers  k>T  Dawlish,  in  order  that  the  pauper,  by  virtue  of  the  said 
instrument  and  service  under  it,  should  gain  a  settlement  in  Dawlish. 

Merivalej  in  support  of  the  order  of  sessions.  The  error  of  naming 
the  apprentice  Melhuish  instead  of  Matthews,  vitiated  the  acceptance ; 
and  the  defect  could  not  be  cured  by  anything  in  the  assignment ;  for 
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the  acceptance,  though  it  may  be  written  on  the  same  paper  with  the 
assignment,  is,  in  its  nature,  and  by  the  terms  of  stat.  32  G.  3,  c.  57, 
8.  7,  a  distinct  instrument.  But,  supposing  both  to  form  one  instm- 
ment,  it  would  be  going  farther  than  the  Courts  have  hitherto  proceeded 
in  remedying  such  errors,  to  read  Matthews  for  Melhuish.  FCole- 
RIDGE,  J.  The  words  are,  "  the  said  Elizabeth  Melhuish."]  In  ffolden 
V.  Baphael,  4  A.  &  E.  228,  (31  E.  C.  L.  R.,)  5  Nev.  &  M.  655,  (36 
E.  G.  L.  R.,)  the  sheriff,  in  an  action  for  an  escape,  pleaded  that  he  had 
taken  a  bail-bond  from  Turner,  the  party  arrested ;  the  bond  was  giveD 
in  evidence ;  the  condition  recited  that  Turner  had  been  taken  under  a 
writ,  and  that  a  copy  of  the  writ  had,  on  execution  thereof,  been  duly 

delivered  to  the  said ,  who  was  required  by  such  writ  to  put  in 

special  bail ;  and  the  condition  was  stated  to  be  that,  if  the  said  

do  cause  special  bail  to  be  put  in,  &c.  It  was  argued  in  this  Court  that 
the  blanks  might  be  read  as  if  filled  up  with  the  name  of  Turner ;  but 
the  Court  held  otherwise.  [Coleridge,  J.  There  the  names  of  other 
persons  occurred  in  the  obligatory  part  of  the  bond ;  and  it  was  neces- 
sary to  know  the  nature  of  a  bail-bond  in  order  to  supply  the  defect.] 
The  defect  here  was  one  which  required  parol  evidence  to  correct  it,  and 
that  was  not  receivable.  [Lord  Denman,  C.  J.,  referred  to  Bex  v.  Wick- 
ham,  2  A.  &  E.  517,  (29  E.  C.  L.  R.)]  There  the  parol  evidence  was 
given  to  remove  a  latent  ambiguity.  Lastly,  notice  of  this  assignment 
should  have  been  given  to  the  churchwardens  and  overseers  of  Dawlish, 
according  to  stat.  56  G.  3,  c.  139,  s.  2.  It  was  decided  in  Rex  v.  Threl- 
held,  4  B.  &  Ad.  229,  (24  E.  C.  L.  R.,)  that,  in  the  case  of  an  indenture, 
notice  must  be  given  in  all  cases  where  a  parish  apprentice  is  bound 
from  one  parish  into  another ;  the  object  of  the  legislature  being  that 
every  possible  precaution  should  be  taken  in  such  a  binding.  On  the 
same  principle,  though  there  is  no  authority  on  the  point,  the  word  ^^  in- 
denture'' in  the  clause  last  referred  to  should  be  construed  as  including 
an  assignment. 

Terrell,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  There  is  no  doubt  in  this  case.  "  The  9aid 
EliaahetK'  is  Elizabeth  Matthews,  though  a  wrong  surname  is  added. 
As  to  the  last  objection,  it  would  have  been  desirable  that  the  same 
notice  should  have  been  required  on  an  assignment  as  on  the  original 
binding ;  but  we  cannot  add  to  the  statute. 

Littledale,  J.  As  to  the  first  point,  the  name  Melhuish,  after  the 
words  which  precede,  may  be  rejected  as  superfluous.  As  to  the  second, 
we  cannot  add  to  the  statute. 

Patteson,  J.  The  second  section  of  stat.  56  G.  3,  c.  139,  clearly 
relates  to  the  original  binding.  That  act  was  passed  lon^  after  the  stat- 
ute (82  G.  3,  c.  57)  regulating  the  assignment  of  parish  apprentices : 
therefore  it  is  reasonable  to  say  that  assignments  might  have  been  pro- 
vided for,  if  contemplated,  by  the  statute  of  56  G.  3. 

Coleridge,  J.,  concurred.  Order  of  sessions  quashed. 
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The  KING  against  The  Inhabitants  of  KIMBOLTON.— p.  603. 

Semb1e,that  the  statement  of  the  grounds  of  appeal  under  stat  4  dt  5  W.  4,  c  76,  s.  81,  must  be 
flentordeliyeiedtothe  overseers  themselves;  and  that  service  on  their  attorney  is  insuffi- 
cient 

Bat,  assuming  that  to  be  so,  the  sessions,  where  such  statement  has  been  served  on  the  attorney 
only,  may,  if  they  think  fit,  adjourn  the  appeal,  such  power  being  incident  generally  to  them  as 
a  court,  except  vvfaere  taken  away  by  statute. 

Qu«re,  whether,  there  having  been  time  to  serve  the  statement  regularly  before  the  sessions 
at  which  the  appeal  is  entered,  and  a  statement  having  been  served  irregulsrly  as  above, 
the  appellants  can,  upon  the  sessions  adjourning  the  appeal,  serve  a  fresh  statement 

tf  a  sufficient  notice  of  appeal  be  served,  but  a  defective  statement  of  grounds  of  appeal, 
the  sessions  are  not  hound  to  adjourn  the  appeal ;  the  compulsory  clause  in  9  G.  1,  c  7, 
s.  8,  not  extending  to  the  notice  of  grounds  of  appeal. 

On  appeal  against  an  order  of  two  justices,  wtereby  Mary  Phillips 
was  removed  from  the  parish  of  Kimbolton  to  the  borough  of  Leomin- 
fiter,  both  in  Herefordshire,  the  sessions  adjourned  the  appeal,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

When  the  appeal  was  called  on,(a)  the  appellants  proved  that  notice 
of  appeal  was  served  upon  the  churchwardens  and  overseers  of  Kimbol- 
ton on  10th  September,  1835 ;  and  that,  on  tho  3d  of  October  following, 
the  attorney  for  the  appellants  served  a  statement  of  the  ground  of 
appeal,  signed  by  the  churchwardens  and  overseers  of  Leominster,  upon 
an  attorney  named  Dipple,  as  the  attorney  of  the  churchwardens  and 
overseers  of  Kimbolton,  and  he  accepted  the  same  on  their  behalf.  It 
was  objected  by  the  respondents  that,  assuming  Dipple  to  have  been 
actually  the  attorney  employed  by  the  respondents  in  this  appeal,  (which 
the  respondents  said  they  were  able  to  disprove,)  still  the  service  was  in- 
sufficient, afl  the  statement  was  not  served  upon  the  overseers  themselves, 
pursuant  to  sect.  81  of  stat.  4  &  5  W.  4,  c.  76 ;  and  the  sessions  were  of 
this  opinion.  Whereupon  the  appellants  counsel  applied  to  the  Court 
to  adjourn  the  appeal  to  the  next  sessions,  in  order  that  it  might  then 
be  heard ;  which,  after  argument,  the  sessions  ordered  to  be  done.  The 
question  for  the  opinion  of  this  Court  was  whether,  under  these  circum- 
stances, the  sessions  could  adjourn  the  appeaL 

Oreaves  in  support  of  the  order  of  session.  First,  the  sessions  were 
bound  to  adjourn  the  appeaL  Under  stat.  13  &  14  C.  2,  c.  12,  s.  2, 
there  is  a  power  of  appeal  eiven,  and  notic.e  is  not  required.  Then  stat. 
d  G.  1,  e.  7,  s.  8,  recites  that  disputes  have  arisen  concerning  the  time 
of  notice  to  be  given,  and  enacts  that  no  appeal  shall  be  proceeded  upon 
unless  reasonable  notice  be  given,  the  reasonableness  to  be  determined 
by  the  sessions.  Under  that  statute  it  was  held,  in  Rex  v.  The  Justices 
of  Buckinghamshire,  3  East,  342,  that  the  sessions,  if  they  thought  the 
notice  unreasonable,  could  not  dismiss  the  appeal,  but  must  adjourn. 
That  decision  was  confirmed  in  Rex  v.  The  Justices  of  Shropshire^  7 
East,  649.  Then  stat.  4  &  5  W.  4,  c.  76,  contains,  at  any  rate,  no  ex- 
press alteration  of  the  law  in  this  respect ;  and  Rex  v.  The  Justices  of 
Suffolky  4  A.  &;  E.  319,  shows  that  the  practice  is  as  before.  And  the 
practice  is  reasonable :  for  all  that  is  necessary  is  that  each  side  should 
have  fair  notice :  neither  side  should  be  precluded  by  an  informality. 
[CoLERiDQB,  J.  How  docs  stat.  9  G.  1,  c.  7,  s.  8,  apply  ?  The  objec- 
tion was  not  to  the  want  of  notice  of  appeal.]  Stat.  4  &;  5  W.  4,  c.  76, 
teing  in  pari  materia  with  stat.  9  G.  1,  c.  7,  must  be  considered  as  in- 
(a)  At  the  October  Mssioni,  1885. 
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corporated  with  it.  The  statement  of  the  grounds  of  appeal,  under 
Stat.  4  &  5  W.  4,  c.  76,  s.  81,  maj  be  delivered  either  with  the  notice, 
or  fourteen  days  before  the  first  day  of  sessions  at  which  the  appeal  is 
to  be  tried.  The  failure  to  deliver  the  statement  will  therefore  be  held 
to  operate  as  the  failure  to  give  the  notice.  In  default  of  delivering 
the  notice,  the  appellants  are  not  '^  to  be  heard :''  hearing,  in  this  sec- 
tion, (as  in  sect.  73,)  is  the  trial,  not  the  entertaining  of  the  appeal  or 
application. (a)  The  words  of  sect.  81  correspond  with  the  enactment, 
in  Stat.  9  G.  1,  c.  7,  s.  8,  that  the  appeal  shall  not  "be  proceeded  upon." 
The  two  sections  must  be  read  together :  it  is  as  if  stat.  9  G.  1,  c.  7,  s. 
8,  besides  requiring  reasonable  notice,  had  required  that  there  should  also 
be  a  statement  of  the  grounds  of  appeal.  In  Vernon' %  Case^  4  Rep.  4  a, 
it  is  said,  "  It  is  frequent  in  our  books,  that  an  act  made  of  late  time, 
shall  be  taken  within  the  equity  of  an  act  made  long  time  before;"  and 
instances  are  there  given,  to  which  may  be  added  Bennett  v.  EdwardSy 
7  B.  &  C.  586,  (14  E.  C.  L.  B.,)(6)  Farr  v.  Hollis,  9  B.  &  C.  315,  (17  E. 
C.  L.  R.,)  Wilkes  v.  Williamsy  8  T.  R.  631.  Here  is  no  more  than  a 
formal  addition  to  the  notice  before  required.  [Patteson,  J.  It  is  much 
more  than  that.  The  statement  of  the  grounds  need  not  be  given  with 
the  notice :  I  do  not  know  that  it  can,  properly,  be  made  a  part  of  the 
same  instrument :  the  language  of  sect.  81  seems  to  consider  the  instru- 
ment as  separate.  Coleridge,  J.  You  elect  to  treat  these  sessions  as 
the  next  practicable  sessions.  Suppose  the  objection  had  been,  not  to 
an  insufficient  service  of  the  statement,  but  to  insufficiency  in  the  state- 
ment itself:  do  you  say  that  the  sessions  would  then  be  bound  to  ad- 
journ, you  having  actually  delivered  a  statement  ?]  They  would  be  so 
bound,  both  in  that  case,  and  also  if  there  were  no  statement  of  the 
ground  served  at  all ;  and  a  Btatement  might  be  served  duly  before  the 
next  sessions,  as  in  a  case  of  notice. 

Secondly,  even  supposing  the  sessions  were  not  so  bound,  they  had  a 
discretionary  power  to  adjourn.  Their  right  to  enter  the  appeal  is  not 
questioned ;  and  want  of  notice  is  no  ground  for  not  receiving  an  ap- 
peal ;  Rex  V.  The  Justices  of  Qloucestershirey  1  Doug.  191.  The  power 
of  adjournment  is  inherent  in  the  jurisdiction  of  the  sessions ;  2  Nol.  P. 
L.  536,  4th  ed.,  Rex  v.  The  Justices  of  WilU,  13  East,  352.  [Patte- 
son, J.  mentioned  Rex  v.  The  Justices  of  Oxfordshire^  1  M.  &  S.  446, 
(28  E.  C.  L.  R.)  There  the  question  arose  on  stat.  16  G.  3,  c.  30,  sect. 
21  of  which  makes  the  giving  notice  a  condition  precedent  to  entering 
the  appeal,  according  to  the  interpretation  put  by  the  Court  on  the  words 
of  the  section :  that  is  very  different  from  a  case  where  the  previous  step 
is  made  necessary  only  by  a  subsequent  statute,  .which  does  not  declare 
the  appeal  to  be  taken  away  for  want  of  such  step.  Rex  v.  The  Jus- 
tices of  Staffordshire,  7  T.  R.  81,  under  stat.  13  G.  3,  c.  78,  s.  19,  h 
referred  to  as  analogous  by  Le  Blanc,  J. ;  and  Lord  Ellenborough 
distinguishes  the  case  from  that  of  appeals  under  stat.  13  &  14  C.  2,  c. 
12,  s.  2. 

Thirdly,  the  service  of  the  grounds  of  appeal  was  good.  [Cole- 
ridge, J.  You  ought  to  have  stood  on  that,  if  you  meant  to  insist  on  it.] 
The  sessions  having  decided  against  the  appellants,  they  had  no  course 

(a)  Soe  Rex  ▼.  Heath,  6  A.  &  E.  848,  (81  E.  C.  L.  R.);  Rez  v.  The  JustittB  of  Oxfyrd- 
«Atr«,  6Dowl.  P.  C.  116. 

(6)  See  Bennett  v.  Edwards,  8  B.  &  C.  702,  (15  E.  C  L.  R.);  Edward*  v.  BenneU,  6 
BiDg.  280,  (19  £.  C.  L.  R.) ;  Batchddor  t.  Hodgu,  4  A.  &  £.  692,  (81  £.  C.  L.  R.> 
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but  to  pray  an  adjoornment.  If  the  adjournment  had  been  refused,  this 
Court  would  have  granted  a  mandamus.  [Coleridge,  J.  Should  you 
not  have  withdrawn,  and  have  applied  for  a  mandamus  ?]  Either  course 
was  open :  the  other  side  are  not  prejudiced :  and,  if  the  service  was 
good,  the  Court  clearly  had  discretionary  power  to  adjourn.  Then,  stat. 
4  &  6  W.  4,  c.  76,  s.  81,  does  not  require  personal  service.  Under  the 
bankrupt  act,  stat.  49  6.  3,  c.  121,  s.  10,  of  notice  to  dispute  the  peti- 
tioning creditor's  debt,  &c.,  might  be  served  on  the  attorney  of  the 
assignee ;  2  Phil,  on  Ev.  340,  7th  ed. ;  or  left  with  the  clerk  of  the 
assignee,  Widger  v.  Browning^  Moo,  &  M.  27,  (22  E.  C.  L.  R.,)  where 
Abbott,  C.  J.,  said  that  ^'  the  cases  in  which  personal  service  is  neces- 
sary are  exceptions  and  rare."  Service  on  the  attorney  is  more  conve- 
nient than  on  the  party.(a)  [Coleridgb,  J.  But  is  Dipple  the  attor- 
ney ?  The  case  of  an  attorney  on  the  record  is  very  different.]  The 
respondents,  according  to  the  case,  assumed  that  Dipple  was  the  attor- 
ney employed  for  conducting  the  appeal ;  and  the  case  was  adjourned  on 
that  assumption,  although  the  respondents  professed  that  they  could  dis- 
prove it. 

Godson,  contra.  The  argument  for  the  appellants,  if  well  founded, 
would  show  that  a  statement  of  the  grounds  of  objection  might  be  served 
before  the  now  next  sessions.  But  it  cannot  have  been  intended  that 
appellants  should  be  allowed  to  give  a  notice  of  appeal,  and  then  deli- 
ver the  statement  of  the  grounds  at  any  future  time,  however  remote. 
As  to  the  argument  that  the  statement  of  the  grounds  is  to  be  incorpo- 
rated with  the  notice,  and  subject  to  the  same  rules.  Rex  v.  The  Jus- 
tiee$  of  Suffolk  shows  that  they  are  two  distinct  documents.  The 
practice  of  sessions  frequently  requires  a  shorter  notice  than  the  four- 
teen days  which  are  prescribed  for  delivering  the  statement  of  grounds 
of  appeal  by  stat.  4  &  5  W.  4,  c.  76,  s.  81.  The  argument  as  to  the 
service  of  notice,  founded  on  9  G.  1,  c.  7,  s.  8,  is  inapplicable :  the 
objection  does  not  arise  on  the  notice,  but  on  the  positive  enactment 
respecting  the  statement  of  the  grounds  of  appeal.  It  is  said  that, 
wider  stat.  4  &  6  W.  4,  c.  76,  s.  81,  delivery  to  the  attorney  is  suffi- 
cient ;  but  the  words  of  the  section  expressly  require  that  the  statement 
shall  be  sent  or  delivered  '^  to  the  overseers."  The  general  language 
of  the  act  shows  an  intention  to  exclude,  as  much  as  possible,  the  neces- 
sity of  resorting  to  legal  machinery.  If  the  construction  contended  for 
on  the  other  side  be  adopted,  there  will  always  be  a  question  who  is  the 
legal  agent  of  the  party.  Then,  as  to  the  propriety  of  adjournment, 
the  appellants  themselves  fixed  on  the  October  sessions  as  the  proper 
sessions  for  hearing.  '  Rex  v.  The  Justices  of  Oxfordshire  shows  that, 
if  the  delivery  of  the  statement  be  a  condition-precedent  to  the  appeal, 
the  sessions  could  not  adjourn.  Now  the  act  has  clearly  made  it  a  con- 
dition-precedent. The  twenty-one  days'  notice  of  appeal  under  sect. 
79  throws  on  the  removing  parish  the  burthen  of  supporting  the  pauper, 
*^  until  after  the  time  for  prosecuting  such  appeal  shall  have  expired." 
This  shows  that  the  legislature  did  not  mean  to  leave  to  the  appellant 
parish  an  indefinite  time  for  prosecuting  the  appeal.     [^Ghreaves.     The 

[a)  Greavei  here  referred  to  a  case  of  Rex  v.  The  iTustice*  of  Monmouthshire,  (not  re- 
ported,) Hil.  T.  1829,  in  which,  on  an  application  for  a  mandamas,  notice  of  appeal, 
Bigned  by  the  attorney  for  the  appellant  parish,  was  held  sufficient ;  the  Qessions  having 
refused  to  hear  the  appeal,  because  it  was  signed  by  the  attorney,  and  not  by  the 
OTerseer*. 


326  Rex  v.  Kimbolton.  E.  T.  1837.  [609 

intermediate  costs  of  maintenance  are  payable,  by  sect.  84,  from  the 
time  of  the  notice  of  removal.] 

LiTTLEDALE,  J. (a)     I  think  that  the  sessions  had  power  to  adjonrn 
this  appeal.     No  question  arises  on  stat.  9  G.  1,  c.  7.     The  notice  was 
given  in  sufficient  time.     The  question  is  raised  by  stat.  4  &  5  W.  4,  c. 
76,  s.  81.    The  objection  is,  that  the  statement  of  the  grounds  of  appeal 
was  delivered,  not,  as  that  section  requires,  to  the  overseers,  but  to  the 
attorney.     I  think  the  statement  should  be  delivered  to  the  overseers 
themselves,  and  that  it  is  not  enough  that  it  should  be  delivered  to  the 
attorney.     It  is  clear  that,  under  sect.  79,  a  notice  sent  by  the  attorney 
would  not  be  enough ;  for  it  is  to  be  sent  by  three  or  more  of  the  guard- 
ians.    So,  by  sect.  81,  the  statement  of  the  grounds  of  appeal  must  be 
sent  or  delivered  by  three  or  more  of  such  guardians.     Then  the  ques- 
tion is,  to  whom  it  must  be  sent :  and  I  think  that  the  rule  must  be  the 
same  in  each  case.     And,  by  stat.  [U.  K.]  41  6.  3,  c.  23,  s.  4,  notices 
of  appeal  are  to  be  signed  by  the  person  giving  the  same,  or  his  attor- 
ney on  his  behalf:  but  they  are  to  be  delivered  to,  or  left  at  the  abodes 
of,  the  churchwardens  and  overseers,  or  any  two  of  them.     Here  we 
see  the  legislature  recognising  the  distinction  between  the  party  giving 
the  notice,  and  the  party  receiving  it ;  the  notice  may  be  given  by  the 
attorney,  but  not  received  by  him :  where  no  distinction  is  expressed,  I 
think  the  rule  must  be  uniform.     It  is  at  any  rate  safest  to  follow  the 
words  of  the  act,  and  deliver  to  the  overseers  themselyes.     Then  the 
next  question  is,  whether  the  sessions  had  the  power  to  adjourn.    They 
certainly  have  a  general  power  to  adjourn.    But  here  it  is  said  that  the 
delivery  of  the  statement  of  the  grounds  of  appeal,  fourteen  days  before 
the  sessions,  is  a  condition-precedent  to  the  right  of  appeal,  and  that, 
if  this  be  not  complied  with,  the  appellants  cannot  be  heard,  and  that 
it  was  therefore  useless  to  adjourn ;  that,  the  statement  not  having  been 
delivered  fourteen  days  before  the  sessions  in  question,  the  whole  was  at 
an  end.     I  think  the  enactment  that,  in  such  case,  the  appellants  shall 
not  be  "heard"  does  not  preclude  the  Court  from  adjourning.     They 
are  prevented  from  hearing  and  deciding  the  appeal,  but  not  from  re- 
ceiving and  adjourning  it.     Mr.  Gheaves  goes  the  length  of  contending 
that  a  fresh  notice  of  trial  may  be  given  with  a  fresh  statement  of  the 
grounds  of  appeal.     Whether  that  be  so  or  not,  I  do  not  say.     I  think 
the  service  of  the  statement  was  bad ;  but  that  the  sessions,  though 
precluded  from  hearing  the  appeal,  were  not  precluded  from  receiving  it. 

Patteson,  J.  As  to  the  delivery  of  the  statement,  I  think  it  better 
to  adhere  to  the  words  of  the  act,  "  send  or  deliver  to  the  overseers." 
That  is  not  the  same  as  sending  or  delivering  to  the  attorney.  No  inter- 
vention of  an  attorney  seems  to  be  contemplated  here,  as  in  stat.  (U.  K.) 
41  6.  3,  c.  23,  s.  4.  Then  the  question  is,  whether  the  sessions  could 
adjourn.  It  is  not  to  be  supposed  that  we  are  deciding  on  stat.  9  G.  1, 
c.  7,  s.  8.  There  the  enactment  is  imperative,  that  the  sessions  shall 
adjourn.  I  do  not  say  here  that  the  sessions  are  bound  to  adjourn : 
fitat.  9  G.  1,  c.  7,  s.  8,  applies  only  to  notice  of  trying  the  appeal.  But 
stat.  4  &  5  W.  4,  c.  76,  s.  81,  superadds  to  that  notice  the  necessity  of 
delivering  a  statement  of  the  grounds  of  appeal  fourteen  days  before 
the  sessions.  Then  what  is  the  penalty  in  case  of  non-compliance? 
That  it  shall  not  be  lawful  for  the  appellants  to  be  heard.  But  there  is 
nothing  to  prevent  the  magistrates  from  adjourning  the  appeal.  The 
(a)  Lord  Denman,  C.  J.,  was  absent 
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Btatement  is  to  be  delivered  fourteen  days  before  the  sessions  at  which 
the  appeal  is  intended  to  be  tried.  As  to  the  general  power  of  the  ses- 
Bions  to  adjourn,  that  is  too  clear  to  be  disputed.  Rex  y.  The  Justices 
of  Wilts  goes  perhaps  too  far  under  the  particular  statute  there  in  ques- 
tion :  but  the  general  rule,  that  there  is  "  a  power  necessarily  incident 
to  the  sessions  to  adjourn  the  consideration  of  an  appeal  properly  lodged 
before  them,"  applies  to  the  present  case.  Hex  v.  The  Justices  of  Ox- 
fordshire has  been  properly  distinguished  from  this  case ;  and  Hex  v. 
The  Justices  of  Lincolnshire,  3  B.  &  C.  548,  (10  E.  C.  L.  R.,)  is  also 
distinguishable,  as  the  statute  there  in  question,  49  G.  3,  c.  68,  s.  7, 
enacts  that  no  appeal  shall  be  brought,  received,  or  heard,  in  default  of 
notice. 

Coleridge,  J.  The  only  question  is,  whether  this  appeal  was  well 
lodged.  If  it  was,  the  court  of  quarter  sessions  had  power  to  adjourn. 
Suppose  that  a  witness  were  ill,  or  that  any  other  circumstance  occurred 
which  made  it  impossible  to  go  on.  Every  court  of  justice  has  an  inci- 
dental power  of  adjourning,  unless  where  they  are  bound  by  the  posi- 
tive words  of  a  statute.  It  is,  therefore,  not  necessary  to  determine 
whether  the  statement  was  well  served :  but,  so  far  as  my  opinion  may 
be  important  in  a  point  which  is  not  necessary  to  the  judgmest,  I  con- 
sider it  not  well  served.  But,  assuming  the  service  not  to  be  good,  the 
Court  had  possession  of  the  appeal.  Supposing  the  time  to  have  been 
80  short  that  the  statement  could  not  be  served,  the  parties  might  still 
enter  the  appeal  and  adjourn  it.  That  would  be  an  act  done,  although 
there  was  no  statement  delivered ;  and  no  one  would  say  that  it  was 
wrong :  yet  it  would  really  be  doing  that  which,  according  to  the  argu- 
ment against  this  order,  could  not  be  done.  This  case  is  different  from 
eases  like  Rex  v.  The  Justices  of  Lincolnshire,  which  turned  on  an 
enactment  that  the  appeal  should  not  be  '^  received"  in  default  of  no- 
tice: here  the  enactment  is  only  that  the  appellant  shall  not  ''be 
heard."  As,  therefore,  the  appeal  was  well  entered,  the  sessions  had 
power  to  adjourn.  Whether  it  will  turn  out  that  the  adjournment  has 
been  to  any  purpose,  and  that  a  statement  of  the  grounds  of  appeal  can 
now  be  given,  is  another  question.  If  it  cannot,  the  result  only  is,  that 
the  sessions  judged  unwisely  in  adjourning. 

Order  of  sessions  affirmed ;  the  orders  returned  with  the  writ  of 
certiorari  to  be  sent  back  to  the  sesssions,  in  order  that  all  ne- 
cessary continuances  may  be  entered  thereon. (a) 

(a)  The  foUowing  ease  was  decided  in  Trinity  term,  1  Victoria : — 

The  QUEEN  against  The  Jastices  of  DERBYSHIRE.— p.  612. 

(NEWBOROUGH  against  SWARKSTON.) 

If  appellants  serre  a  statement  of  the  grounds  of  appeal,  under  stat.  4  &  5  W.  4,  o.  76, 
•.  81,  fourteen  days  before  the  sessions  of  which  notice  of  trying  the  appeal  is  given, 
and  the  appeal  be  entered  and  adjourned,  they  may,  fourteen  days  before  the  sessions 
to  wbic&  the  adjournment  is  made,  serve  another  statement,  varying  from  the  first,  and 
treat  sach  new  statement  as  the  only  one. 

Sir  W.  W.  FoUett  obtained  a  rule,  in  Easter  term  last,  calling  upon  the  justices  of 
Derbyshire  to  show  cause  why  a  mandamus  should  not  issue,  commanding  them  to  enter 
eoQtioaaoces  and  hear  an  appeal  against  an  order  of  justices  removing  Charles  Parkes 
from  the  parish,  township,  or  hamlet  of  Swarkston,  in  Derbyshire,  to  the  township  of 
KewboroQgh,  in  StafTordshire.  The  facts  were  as  follows:  On  16th  December,  1837,  the 
sppellaots  served  a  notice  of  appeal  (others  having  been  previously  served,  not  materiiU 
b«re)  on  the  respondents,  stating,  as  the  grounds,  that  the  pauper  was  never  settled  in  the 
tppellaat  township,  but  was  legaUy  settled  in  the  respondent  parish ;  and  that,  by  an 
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order  of  jnstiees,  of  ^3d  January,  1823,  the  pauper's  son.  not  haring  nnv  iiettlenient  but 
one  derived  from  the  pauper,  had  been  removed  to  the  appellant  township,  from  Repton, 
in  Derbyshire,  which  order  had  been  executed,  appealed  against,  and  confirmed,  whereby 
the  son's  settlement  was  conclusiTely  determined  to  be  in  the  respondent  parish,  &c. ' 
and  that  the  pauper  had  a  settlement  by  estate  in  the  respondent  parish.  The  appeal,  in 
consequence  of  the  pressure  of  business  at  the  £piphany  sessions,  1838,  stood  over  to  the 
Easter  sessions  following.  In  due  time  before  the  Easter  sessions,  the  appellants  served 
another  notice  of  appeal  on  the  respondents,  stating  the  grounds  nearly  as  before,  except 
that  the  pauper's  settlement^  in  the  respondent  parish  was  not  expressly  asserted  before 
the  mention  of  the  order  of  1823.  At  the  Easter  sessions,  the  Court,  on  argument,  decided 
that  the  counsel  for  the  appellants  must  elect  on  which  of  the  two  notices  they  would  rely ; 
and  the  counsel  elected  to  rely  on  the  notice  last  mentioned.  The  counsel  for  the  re- 
spondents then  contended  that  this  service  of  the  grounds  of  appeal  was  bad,  under  stat. 
4  &  6  W.  4,  c.  76,  8.  81,  as  not  having  been  given  fourteen  days  before  the  Epiphany 
sessions,  at  which  the  appeal  was  **  intended  to  be  tried."  The  sessions,  being  of  this 
opinion,  refused  to  bear  the  appeal,  and  by  their  order  declared  that  the  order  of  removal 
**  is  hereby  confirmed,  the  Court  refusing  to  hear  the  case,  upon  the  ground  of  the  insuf- 
ficiency of  the  notice  of  appeal."  (An  attempt  was  also  made  to  maintain  the  appeal  on  the 
earlier  notice :  but  the  decision  of  the  Court  renders  it  unnecessary  to  give  the  details.) 

N.  R.  Clarke  now  showed  cause,  and  contended  that  the  wozds  of  the  statute  were 
imperative,  and  required  the  statement  to  be  delivered  before  the  sessions  at  which  the 
appeal  was  intended  to  be  tried ;  and  he  further  urged  that,  if  it  were  allowed  to  give  a 
second  statement  of  the  grounds  of  appeal,  a  variation  might  take  place  to  any  extent,  and 
the  respondents  be  put  to  contest  a  point  which,  if  originally  raised,  they  might  not 
have  disputed.  The  first  statement  might  contain  no  good  ground  of  objection ;  then^ 
if  the  second  statement  contained  a  good  objection,  and  the  respondents  gave  way,  they 
would  lose  their  costs  of  the  first  sessions  for  which  the  notice  was  given. 

Willmore,  contra,  was  stopped  by  the  Court. 

Per  Curiam  (Lord  Denman,  C.  J.,  and  Littlvdalc,  J.)  We  do  not  think  that  the 
legislature  intended  to  bind  the  respondents  to  the  first  statement  they  might  give. 

Bale  absolnte. 


WEST,  Clerk,  against  TURNER,  Clerk.— p.  614. 

Sut  67  G.  8,  c.  99,  s.  74,  entirely  ousts  the  common  law  oourts  of  jurisdiction  in  disputes 
touching  any  stipend  appointed  by  the  bishop  to  a  curate  under  that  act,  or  the  payment  or  ar- 
rears of  sUch  salary. 

And,  therefore,  in  assumpsit  by  a  curate  against  a  rector  for  such  stipend,  a  plea  founded  on  the 
sutute  is  properly  pleaded  in  bar,  not  in  abatements 

And  a  special  plea,  founded  on  the  statute,  is  sufficient  if  it  allege  that  disputes  have  arisen  and 
are  depending  touching  the  Htipend,  and  the  payment  thereof,  and  of  the  arrears  thereof,  and 
thst  the  action  is  brought  concerning  the  stipend  and  the  payment  thereof,  and  of  the  arrears 
thereof,  touching  which  the  disputes  have  arisen,  within  the  meaning  of  the  statute,  not  further 
specifying  the  subjects  of  dispute. 

Indebitatus  assumpsit  for  lOOZ.  for  the  work,  labour,  and  attendance 
of  plaintiff  in  preaching  and  celebrating  divine  service  in  the  parochial 
church  of  Luckington,  Wilts,  for  defendant,  and  at  his  request:  also 
for  lOOZ.  on  an  account  stated.  Pleas :  as  to  the  last  mentioned  lOOi., 
non  assumpsit ;  as  to  the  first  100^.,  that  the  plaintiff  ought  not  to  have 
his  aforesaid  action,  &c.,  because  defendant  says  that,  before  and  at  the 
time  of  the  doing  the  work,  Ac,  and  of  the  promise,  &c.,  and  from 
thence  hitherto,  defendant  was  and  is  a  clerk  in  orders,  and  rector  of 
the  rectory  of  the  parish  and  parish  church  of  L.  in  the  county  of  W., 
within  the  diocese  and  ecclesiastical  jurisdiction  of  the  Bishop  of  Salis- 
bury ;  and  that,  during  the  time  aforesaid,  defendant  held  and  occupied 
a  certain  other  benefice  with  cure  of  souls  within  the  meaning  of  the 
statute,  &c.,  (57  G.  3,  c.  99,)  and  did  not  duly  reside  on  the  same  rectory 
within  the  meaning  of  the  same  statute ;  (a)  and  thereupon,  before  any 

(a)  Stat.  57  0.  8.  c.  99,  s.  48,  enacts.  That,  if  any  spiritual  person  holding  any  bene- 
fice, wlio  does  not  reside  thereon  nine  months  in  each  year,  (unless  in  certain  specified 
casesi,)  shall,  for  a  period  exceeding  three  months,  absent  himself  ft'om  liis  benefice  with* 
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of  the  said  work,  &c.,  of  plaintiiT,  to  wit,  &c.,  the  plaintiff,  being  then 
in  orders,  procured  from  the  then  Bishop  of  Salisbury,  and  the  said 
bishop  did  then,  in  pursuance  of  the  said  statute,  and  in  conformity 
with  its  provisions,  duly  give  and  grant  to  plaintiff,  license  and  authority 
to  perform  the  office  of  stipendiary  curate  in  the  said  parish  of  L.,  in 
reading  the  common  prayers,  &c.,  he  the  plaintiff  having  first  before  the 
said  lord  bishop  subscribed  the  articles,  &c. ;  and  the  said  lord  bishop 
did  in  and  by  the  said  license,  in  pursuance  of  the  said  statute,  &c.| 
duly  assign  to  plaintiff  the  yearly  stipend  of  80/.,  to  be  paid  quarterly, 
for  serving  the  said  cure,  together  with  the  surplice  fees  and  the  use 
of  the  rectory  house  and  offices,  in  which  the  bishop  thereby  required 
plaintiff  to  reside,  &c.,  according  to  the  form  of  the  statute.(a)  Aver- 
ment, that  the  work,  &c.,  was  done  and  bestowed  by  plaintiff  for  and  at 
the  request  of  defendant,  under  and  by  virtue  of  the  license,  as  such 
curate  as  therein  mentioned,  and  not  otherwise,  and  that,  after  the  doing 
and  bestowing  thereof  as  in  the  declaration  mentioned,  viz.,  on  the  day 
and  year  therein  mentioned,  divers  differences  and  disputes  arose,  and 
were  and  still  are  depending,  between  the  plaintiff  and  defendant, 
touching  and  concerning  the  said  stipend  in  the  said  license  assigned, 
and  the  payment  thereof,  and  of  the  arrears  thereof,  in  respect  of  the 
said  work,  labour,  and  attendance,  and  that  the  said  action  of  the  plain- 
tiff, so  far  as  in  the  introductory  part  of  this  plea  is  mentioned,  is 
brought  touching  and  concerning  the  said  stipend,  and  the  payment 
thereof,  and  of  the  arrears  thereof  as  aforesaid,  and  to  recover  the 
same  and  payment  thereof  and  of  the  arrears  thereof  in  the  respects 
aforesaid,  touching  which  premises  the  said  disputes  and  differences 
have  arisen  and  are  still  depending  as  aforesaid,  within  the  meaning 
of  the  same  statute,  contrary  to  the  tenor  and  effect  of  the  statute  in 
Buch  case,  &c.  "  And  this  the  defendant,"  &c.,  (verification) :  "  and, 
therefore,  and  by  reason  of  the  statute  in  such  case,"  &c.,  conclusion 
in  bar. 

To  this  plea  there  was  a  special  demurrer.  (The  principal  causes 
assigned  will  appear  in  the  report  of  the  argument.)  J6inder  in  de- 
murrer. • 

Manning^  in  support  of  the  demurrer.     First,  the  plea  is  in  effect  a 

ODtleaTiDg  a  carate,  &o.,  to  perform,  and  who  shall  perform,  the  ecolesiastical  duties; 
or  shall,  for  three  months  after  the  death,  resignation,  or  removal  of  any  ourate  who  has 
Krved  his  church  or  chapel,  neglect  to  notify  the  same  to  the  hishop  of  the  diocese,  or  to 
Dominate  to  the  bishop  a  proper  carate,  **  then,  and  in  every  such  case,  and  in  every  case 
in  which  no  curate  shall  be  nominated  to  the  bishop  for  the  purpose  of  being  licensed  by 
bim  within  such  period  as  aforesaid,  the  bishop  is  hereby  authorised  to  appoint  and 
license  a  proper  curate,  with  such  salary  as  by  this  act  is  allowed  and  directed,  to  seic^o 
the  church  or  chapel  of  the  parish  or  place  in  respect  of  which  such  neglect  or  default 
ihall  have  occurred." 

(a)  SUt  67  G.  8,  c.  99,  s.  58,  enacts :  <*That  it  shall  be  lawful  for  the  bishop,  and  he 
is  hereby  required,  subject  to  the  several  provisions  and  restrictions  in  this  act  contained, 
to  appoint  to  every  curate  such  salary  as  is  allowed  and  specified  in  this  act ;  and  every 
license  to  be  granted  to  a  stipendary  curate  under  this  act  shall  contain  and  specify  the 
smoant  of  the  salary  allowed  by  the  bishop  to  the  curate ;  and  such  license,  or  any  copy 
of  the  registry  thereof,  signed  by  the  registrar  of  the  diocese  or  his  deputy,  shall  be 
eridence  of  the  amount  of  the  salary  so  appointed  to  any  curate  in  all  courts  of  law  or 
equity ;  and  in  case  any  difference  shall  arise  between  any  rector  or  vicar,  or  person  hold- 
ing any  benefice,  and  his  curate,  touching  such  stipend  or  allowance,  or  the  payment 
thereof,  or  of  the  arrears  thereof,  the  bishop,  on  complaint  to  him  made,  may  and  shall 
Bammtrily  hear  and  determine  the  same ;  and  in  case  of  wilful  neglect  or  refusal  to  pay 
rach  stipend,  salary,  or  allowance,  or  the  arrears  thereof,  he  shall  be  and  he  is  hereby 
empowered  to  proceed  by  monition  and  sequestration,  to  sequester  the  profits  of  tba 
benefice  for  and  until  payment  of  such  stipend  or  allowance^  or  the  arriara  thereof." 
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denial  of  the  jurisdiction,  and  should  therefore  have  been  pleaded  in 
abatement.  Secondly,  the  plea  is  grounded  on  sect.  74(a)  of  the 
statute ;  but  the  jurisdiction  of  this  Court  cannot  be  ousted  but  by  ex- 
press words,  and  none  such  are  contained  in  that  section.  It  was  pro- 
bably intended  to  embrace  matters  of  ecclesiastical  jurisdiction,  (many 
of  which  are  provided  for  in  the  act,)  and  not  such  as  are  the  subject 
of  this  action.  [Lord  Dexman,  C.  J.  Sect.  53  gives  the  bishop  a 
summary  jurisdiction  over  differences  touching  the  curate's  stipend 
allowed  under  that  section ;  and  sect.  74  speaks  of  '^  every  case  in 
which  jurisdiction  is  given  to  the  bishop.'*  Patteson,  J.  Sect.  53 
enacts  that,  in  case  of  difference,  the  bishop  '^  shall'*  determine  the 
same,  and,  in  case  of  wilful  neglect  to  pay,  shall  be  and  is  empowered 
to  sequester.]  The  bishop  has  exclusive  jurisdiction  where  the  dispute 
is  as  to  the  original  liability  to  pay,  or  the  amount  of  salary  due ;  it 
does  not  follow  that  he  has  jurisdiction  where  an  express  promise  to  pay 
is  in  question.  [Coleridge,  J.  The  plea  states  the  disputes  to  have 
been  touching  the  said  stipend  and  the  payment  thereof,  and  of  the 
arrears.]  Then,  thirdly,  the  plea  ought  to  have  specified  the  subject- 
matter  of  the  disputes ;  whether  they  related  to  the  reasonableness  of 
the  amount  of  salary,  the  regularity  of  the  appointment,  or  any  other 
question.  [Coleridge,  J.  The  words  of  the  statute  are  so  large  that 
there  seems  to  be  no  kind  of  dispute  which  they  would  not  include.] 
If  any  subject  of  dispute  had  been  specified,  the  plaintiff  might  have 
safely  trayersed ;  he  cannot  allege  generally  that  there  were  no  dis- 
putes. 

Cowling^  contra.  Sects.  53  and  74  are  clearly  sufficient  to  take  away 
the  jurisdiction  of  this  Court,  even  according  to  the  rule  that  the  juris- 
diction shall  not  be  ousted  but  by  express  words.  [Lord  Denman,  C.  J. 
We  think  with  you  as  to  the  effect  of  these  clauses.]  That  being  so,  a 
plea  in  bar  was  the  proper  plea;  Parker  v.  Elding y  1  East,  352.  Under 
the  law  as  it  formerly  stood,  the  curate's  best  remedy  for  a  salary  as- 
signed by  the  bishop  was  in  the  ecclesiastical  courts.;  but  he  might  sue 
in  the  common  law  courts  upon  a  promise  by  the  incumbent,  if  prepared 
with  proof  of  his  qualification ;  2  Burn's. Ecc.  Law,  69,  tit.  Curates^  8th 
ed.  Stat  12  Ann.  st.  2,  c.  12,  s.  1,  gave  a  summary  power  to  the  bishop 
in  the  case  of  differences  between  rector  and  curate  as  to  a  stipend 
appointed  by  the  bishop,  or  the  payment  thereof,  and  in  case  of  refusal 
to  pay ;  and  now,  by  stat.  57  G.  3,  c.  99,  not  only  is  the  former  power 
continued  to  the  bishop,  (s.  53,)  but  the  jurisdiction  of  the  temporal 
courts,  which  was  concurrent  with  that  of  the  bishop,  is  (by  b.  74) 
abolished.  The  plea,  therefore,  is  not  in  abatement,  but  destroys  the 
action.  No  express  promise  to  pay  is  declared  upon  here,  or  admitted 
by  the  plea.  The  promise  alleged  is  only  that  which  the  law  implies. 
It  is  no  objection  that  the  particular  matters  in  dispute  are  not  stated. 
To  require  this  would  be  against  the  policy  of  the  act,  which  is  to  with- 
draw these  matters  from  the  public  tribunals.  At  all  events,  as  the 
words  of  the  act  are  large  enough  to  exempt  all  disputes  from  the  juris- 

(a)  Stat.  67  G.  8,  e.  99,  s.  74,  enaoU,  **  That  in  erery  case  in  which  jurisdiction  is  given 
to  the  bishop  of  the  diocese,  or  to  any  archbishop,  under  the  provisions  of  this  act,  and 
for  the  purposes  thereof,  and  the  enforcing  the  due  execution  of  the  provisions  thereof, 
aU  other  and  concurrent  jurisdiction  in  respect  thereof  shaU  whoUy  cease,  and  no  other 
jurisdictioB  in  relation  to  the  provisions  of  this  act  shaU  be  used,  exercised,  or  enforced, 
aave  and  except  such  jurisdiction  of  the  bishop  and  archbishop  under  this  act ;  anything 
in  any  act  or  acts  of  parliament,  or  law  or  laws,  or  usage  or  custom,  to  the  contrary  not- 
withstanding." 
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diction  of  this  Court,  a  particular  statement  of  those  depending  here 
could  not  be  necessary.  It  might  perhaps  have  been  requisite,  if  the 
plea  had  been  in  abatement ;  but  the  whole  jurisdiction  being  ousted  in 
all  cases  of  disputes,  such  minuteness  would  be  superfluous. 

Manning  in  reply.  In  Parker  v.  Elding^  the  question  whether  the 
defence,  if  pleaded,  should  have  been  pleaded  in  abatement  or  in  bar, 
was  not  distinctly  raised.  [Coleridqb,  J.,  referred  to  Taylor  v.  Blairj 
3  T.  R.  453.  The  manner  in  which  a  court  of  requests'  act  shall  be 
taken  advantage  of  depends  on  the  words  of  the  particular  act.  The 
plaintiff  here  was  entitled  to  know  precisely  what  disputes  would  be 
relied  upon  at  the  trial,  in  order  that  he  might  not  be  taken  by  surprise. 

Lord  Denman,  C.  J.  The  objections  ultimately  relied  on  are  two. 
One  is,  that  the  nature  of  the  disputes  ought  to  have  been  specified  in 
the  plea;  but  I  think  the  statement  as  made  is  su£Scient,  and  clear 
enough  to  render  it  easy  to  try  whether  disputes  exist  or  not.  I  do  not 
see  why  they  should  be  so  alleged  in  pleading  that  we  should  be  able  to 
judge  of  the  nature  of  them.  And,  if  the  existence  of  the  disputes  is 
properly  alleged,  there  is  no  reasonable  doubt  that  sect.  74  takes  away 
the  jurisdiction  of  this  Court.  The  other  objection  is,  that  the  plea 
should  have  been  in  abatement.  It  may  be  enough  to  answer  that  the 
effect  of  the  plea  is  not  to  set  up  another  court  in  exclusion  of  this,  but 
to  say  that  there  is  no  court  by  which  the  disputes  ought  to  be  tried. 
The  act  has  given  another  mode  of  determining  them.  The  plea  could 
not  give  a  better  writ ;  it  totally  denies  the  power  of  the  courts.  Lord 
Kenyon  says,  in  Parker  v.  Elding^  1  East,  354,  "  Some  acts  of  Parlia- 
ment, giving  a  peculiar  jurisdiction,  require  that  it  shall  be  pleaded,  in 
case  the  parties  claiming  the  privilege  shall  be  sued  elsewhere;  and 
others  direct  that  a  suggestion  shall  be  entered  on  the  roll;  and  in 
those  cases  the  methods  pomted  out  by  the  respective  statutes  must  be 
pursued.  But  here  is  a  general  law,  of  which  we  are  bound  to  take 
notice,  which  says,  that  no  action  shall  be  brought  against  any  person 
residing  within  the  jurisdiction  for  any  debt  not  amounting  to  40«.,  and 
recoverable  by  virtue  of  that  act.  The  demand  in  question  is  of  that 
sort.  How  then  can  we  say  that  the  plaintiff  shall  recover  it  against 
the  positive  direction  of  the  act  ?  This  being  directed  to  be  taken  as  a 
public  act  is  part  of  the  general  law  of  the  land^  of  which  the  plaintiff 
must  be  deemed  to  have  notice,  and  therefore  cannot  object  to  being 
surprised."  Every  word  of  those  observations  is  applicable  here ;  and  we 
could  not  decide  for  the  plaintiff  without  over-ruling  Parker  v.  Elding. 
In  that  case  the  question  arose  on  a  plea  of  the  general  issue ;  here  the 
facts  are  specially  pleaded  in  conformity  to  the  new  rules,  but  the 
defence  is  the  same.     The  judgment  must  be  for  the  defendant. 

Pattbson,  J.(a)  Section  74  of  stat.  57  G.  3,  c.  99,  is  quite  general 
in  its  enactment,  directing  that,  in  every  case  in  which  jurisdiction  is 
given  to  the  bishop  for  enforcing  the  due  execution  of  the  act,  all  other 
jurisdiction  in  respect  thereof  shall  cease.  If,  therefore,  it  be  shown 
sufficiently  by  the  plea  that  the  bishop  has  jurisdiction,  the  jurisdiction 
of  this  Court  is  taken  away.  Then  it  is  said  that  the  plea  here  should 
have  been  in  abatement.  In  1  Tidd's  Practice,  631,  9th  ed.,  it  is  laid 
down  that  in  transitory  actions  the  defendant  cannot  plead  to  the  juris- 
diction unless  the  declaration  show  that  the  cause  of  action  accrued 
within  a  county  palatine,  and  that,  even  then,  the  plea  must  aver  either 
that  the  defenaant  dwells  in  the  county,  or  that  he  had  sufficient  goods 
(a)  Littledale,  J.,  was  absent 
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and  chattels  there  by  which  he  may  be  attached,  otherwiBe  the  plea 
cannot  be  allowed,  lest  a  failure  of  justice  should  ensue.  I  do  not  say 
whether  that  is  too  generally  laid  down  or  not.  A  similar  doctrine  is 
afterwards  stated  as  to  the  claim  of  conu8ance.(a)  Now  in  the  present 
case  the  plea  could  not  give  any. other  jurisdiction  in  which  the  plaintiff 
could  have  a  remedy ;  for,  by  the  statute,  no  action  at  law  lies  anywhere. 
The  defendant  could  not  give  the  plaintiff  a  better  writ.  The  only  dif- 
ficulty I  felt  as  to  the  effect  of  sect.  74  arose  from  the  words  in  sect.  53, 
that  the  bishop's  license  ''  shall  be  evidence  of  the  amount  of  the  salary 
so  appointed  to  any  curate  in  all  courts  of  law  or  equity;"  which  seems 
to  imply  that  such  a  question  might  come  before  one  of  those  courts. 
But  that  expression  is  not  sufficient  to  take  away  the  effect  of  sect.  74, 
if  the  facts  bring  the  case  within  it.  Then  as  to  the  averments  in  the 
plea.  The  non-residence  is  stated,  merely  to  show  the  authority  of  the 
bishop  to  appoint  a  salary.  It  is  then  alleged  that  differences  and 
disputes  arose,  and  are  depending,  between  the  plaintiff  and  defendant, 
touching  the  stipend  assigned  in  the  license,  and  the  payment  thereof 
and  of  the  arrears  thereof,  in  the  very  words  of  sect.  53 ;  clearly  showing 
the  case  to  be  one  in  which  the  bishop  had  jurisdiction :  and  then  it  is 
said  that  the  action,  so  far  as  in  the  introductory  part  of  the  plea  is 
mentioned,  is  brought  touching  and  concerning  the  said  stipend  and  the 
payment  and  arrears  thereof.  There  is  therefore  a  pointed  averment 
as  to  the  bishop's  jurisdiction  over  the  subject-matter  of  this  cause. 
Then  it  is  said  that  the  plea  ought  to  show  what  the  subjects  of  dispute 
were.  Biit  the  effect  of  that  statement  would  be  directly  to  contravene 
the  object  of  the  legislature,  and  of  the  plea  itself;  inasmuch  as,  when 
the  subjects  of  dispute  were  so  placed  on  the  record,  they  might  be 
traversed,  and  so  would  be  brought  at  once  before  another  tribunal  than 
that  of  the  bishop,  namely,  a  jury  or  this  Court.  A  mere  traverse  of 
the  fact,  generally  stated,  that  disputes  had  arisen,  would  not  have  that 
effect.  At  all  events  the  plea  here  follows  the  words  of  the  act,  and  is 
sufficient. 

Coleridge,  J.  Our  opinion  on  this  case  does  not  trench  upon  the 
law  respecting  pleas  to  the  jurisdiction,  which  must  give  the  plaintiff 
another  court.  Suppose  the  statute  had  said  that  all  disputes  under  it 
should  be  referred  to  arbitration ;  would  a  plea  founded  on  that  statute 
be  a  plea  to  the  jurisdiction  ?  The  present  statute  in  effect  prescribes 
that  no  action  shall  be  brought ;  for  the  proceeding  before  the  bishop  is 
not  an  action.  Judgment  for  the  defendant. 

(a)  See  p.  682. 


SPENCER  (as  one  of  the  registered  Officers  of  the  YORKSHIRE 
District  Bank)  against  NEWTON. 

LANE  against  The  Same. — ^p.  623. 

A  cauM  being  referred  to  arbitration,  the  plaintiff  came  from  Yorkshire  to  London  to  attend  tbf 
reference.  The  defendant  stated  that  the  order  of  reference  had  been  surreptitiooaly  obtained, 
and  that  he  should  move  the  Court  of  Exchequer,  in  term,  to  set  it  aside.  The  arbitrator  ad- 
journed the  reference,  to  await  the  result  of  such  motion,  on  Saturday,  January  7th ;  term 
began  on  fne  Ilth;  and  the  plaintiff  remained  in  London,  awaiting  the  motion  till  Monday, 
January  1 6th,  when,  no  motion  having  been  made,  he  was  about  to  leave  London,  but  wsf 
arrested.  Held,  that  he  was  not  privileged  from  arrest  by  reason  of  his  attendance  on  the 
arbitration,  or  on  account  of  the  expected  motion. 
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Hm  arintmtor  having  appmnted  a  day  for  holding  the  reference,  pkintifiT,  having  attempted  with- 
out sacceea  to  obtain  a  poatponement,  came  to  London  without  safficient  money  to  piy  hia 
expenaea.  He  remained  in  London  several  days  after  the  reference  had  been  adjourned,  for 
want  of  money  to  carry  him  home,  and,  having  at  length  obtained  money,  was  about  to  leave 
London  immediately,  when  he  was  arrested.  Held,  that  his  previous  inability  to  leave  Lon- 
don was  no  ground  for  prolonging  his  privilege  from  arrest  as  a  party  attending  the  reference. 
Qusre,  whether  the  privilege  would  have  been  extended  if  the  detention  had  been  caused  by 
Ulneae?(o) 

Sir  John  Campbell^  Attorney  General,  in  last  Hilary  term,  January 
24th,  obtained  a  rule  to  show  cause  why  the  defendant  should  not  be 
discharged  out  of  the  custody  of  the  marshal  in  these  two  actions,  upon 
the  following  grounds.  A  cause,  in  which  the  now  defendant  was 
plaintiff  and  one  Re  iter  defendant,  was  referred  to  arbitration.  In  De- 
cember, 1836,  the  now  defendant  received  notice  of  an  appointment  to 
attend  the  arbitrator  .in  London,  on  January  7th,  1837.  The  now  de- 
fendant was  at  that  time  living  in  Yorkshire,  220  miles  from  London. 
He  endeavoured,  but  without  success,  to  obtain  a  postponement ;  and 
he  arrived  in  London  by  the  mail,  January  6th.  Being  obliged  to  take 
the  journey  when  ill  provided  with  funds,  he  was  without  money  when 
be  reached  London.  He  went  before  the  arbitrator  on  January  7th, 
attending  the  reference  (according  to  his  affidavit  in  support  of  the 
rule)  as  plaintiff,  and  as  a  material  witness.  On  the  meeting  before  the 
arbitrator,  Reiter's  attorney  protested  against  the  reference  being  pro- 
ceeded in,  because,  as  he  alleged,  the  order  of  reference  had  been  sur- 
reptitiously obtained ;  and  he  stated  that  he  should  move  the  Court  of 
Exchequer  in  the  next  term  to  have  the  order  set  aside.  The  arbitrator, 
after  taking  some  evidence  ex  parte  for  the  now  defendant,  appointed 
February  15th  for  proceeding  with  the  reference,  subject  to  such  order 
as  the  Court  might  make  in  the  interim.  The  now  defendant  was  ad- 
vised and  believed  that  it  was  proper  and  necessary  for  him  to  remain 
in  London  during  the  next  wftek,  to  meet  and  answer  auy  rule  which 
might  be  obtained  on  Reiter's  part:  and  his  affidavit  further  stated 
that  all  doubt  as  to  the  propriety  of  his  staying  was  removed  by  the 
failure  of  a  remittance  which  he  was  entitled  to  and  expected  to  receive 
early  in  the  said  next  week  from  his  bankers  in  the  country,  whereby  he 
was,  during  all  that  week,  destitute  of  means  to  pay  his  expenses  at  the 
inn  at  which  he  had  arrived,  his  debt  at  the  coach-office,  (for  his  fare  to 
London,)  and  the  expenses  of  his  return ;  and  he  added  that  he  could 
not  have  returned  on  foot,  as,  besides  his  want  of  means,  he  had  been 
attacked  with  influenza  while  in  town.  On  January  16th,  he  obtained 
20/.  from  Mr.  Reade,  a  solicitor  in  Lincoln's  Inn  Fields ;  and  finding 
that  no  rule  had  been  served  in  the  cause  depending  before  the  arbi« 
tiator,  he  gave  directions  for  transmitting  to  him  in  the  country  any 
communication  relative  to  the  cause,  and  was  about  to  leave  town  by 
the  mail  on  the  16th.  On  his  way  from  Mr.  Reade's  to  the  coach 
office,  he  was  going  into  the  Hall  of  Lincoln's  Inn  to  dine,  when  he 
was  arrested  on  a  capias  ad  respondendum  at  the  suit  of  Spencer ;  the 
officer  also  telling  him  that  he  held  a  writ  against  him  in  execution  at 
the  suit  of  Richard  Eirkman  Lane.  He  claimed  privilege  as  a  person 
attending  on  a  judicial  proceeding,  but  was  detained  in  custody.  The 
defendant  was  a  student  of  Lincoln's  Inn,  had  dined  in  the  hall  of 

(a)  This  caae  waa  decided  laat  Hilary  term,  bat  waa  postponed  for  the  purpoae  of  adding  to 
U  the  aabaeqaent  deciaion,  p.  630,  note  (a),  post. 
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that  Society  on  the  first  five  days  of  Hilary  term  1837,  and  had  kept 
the  term  on  January  15th. 

Sir  F,  Follock  for  the  plaintiff  Spencer,  and  Kelli/  for  the  plaintiff 
Lane,  showed  cause  in  the  same  term,  January  28th.  To  support  this 
rule,  the  defendant  must  maintain  that  he  and  all  the  parties  attending 
the  reference  were  privileged  till  the  15th  of  February.  Nine  days  had 
in  fact  elapsed  between  the  meeting  before  the  arbitrator  and  the  arrest. 
It  cannot  be  contended  that  a  party  who  has  come  to  London  to  attend 
a  judicial  proceeding  is  privileged  from  arrest  so  long  jts  he  is  unable  to 
pay  the  expense  of  returning.  The  defendant  here,  when  he  left  York- 
shire, must  have  known  what  his  condition  would  be  as  to  funds  when  he 
came  to  London ;  his  affidavits  at  least  show  no  ground  for  a  misconcep- 
tion on  the  subject.  It  is  not  clear  that  even  sickness  would  have  pro- 
longed the  privilege ;  but  on  this  point  the  affidavits  establish  no  case. 
They  do  not  state  when  the  illness  began ;  it  may  have  been  after  the 
privilege  had  ceased.  The  intention  announced  of  moving  the  Court  of 
Exchequer  on  Reiter's  behalf  could  not  sanction  the  defendant's  stay  in 
London ;  he  might  have  prepared  instructions  in  the  country  for  opposing 
a  rule,  if  obtained.  But  it  seems,  by  the  affidavits,  that  the  defendant's 
motive  for  remaining  in  London  was,  in  part  at  least,  to  keep  his  term. 
Undoubtedly,  a  person  attending  an  arbitration  is  privileged,  morando 
et  redeundo,  Spence  v.  Stuart,  3  East,  89 ;  and  even  in  deviating,  and 
making  a  stay,  when  going  to  the  arbitration,  if  it  be  satisfactorily 
shown  that  the  stay  was  reasonable  and  bona  fide,  but  not  otherwise ; 
RickettB  V.  Gurnei/]  7  Price,  699 ;  S.  C.  1  Chitt.  Rep.  682,  Randall  v. 
Qurney,  3  B.  &  Aid.  252,  (5  E.  C.  L.  R.,)  S.  C.  1  Chitt.  Rep.  679, 
The  extension  of  time  contended  for  in  the  last  two  cases  was  only  an 
evening,  and  until  five  in  the  afternoon  of  the  following  day.  And  so 
in  Hatch  v.  Bluset,  Gilb.  Cas.  K.  B.  308,(a)  a  woman  having  come  to 
Winchester  to  attend  a  trial,  which  endeS  at  four  in  the  afternoon,  was 
held  privileged  from  arrest  when  going  home  to  Portmouth  at  seven  the 
next  afternoon,  the  Court  saying  that  "  a  little  deviation  or  loitering" 
would  not  alter  the  right  to  protection.  Where  the  party  lived  in  the 
town  in  which  the  judicial  proceeding  took  place,  the  privilege  redeundo 
has  been  extendfed  over  various  periods  of  the  day  on  which  the  judicial 
proceeding  occurred,  not  longer.  Instances  are  given  in  1  Tidd's 
Practice,  196  ;(6)  and,  in  general,  perhaps,  in  the  case  of  any  period 
within  a  day,  the  Courts,  to  avoid  splitting  a  day,  would  incline  to  the 
most  liberal  construction.  But  here  the  claim  is  to  be  exempt  from 
arrest  for  nearly  six  weeks,  and  that  because  the  party  set  out  for  Lon- 
don with  funds  which  he  knew  to  be  insufficient. 

Sir  J,  Campbell,  Attorney-General,  contra.  The  time  of  privilege  in 
returning  from  an  attendance  of  this  kind  is  not  to  be  meted  out  by 
hours  and  minutes :  its  proper  duration  is  till  the  party  can  reasonably 
return ;  and  this  has  always  been  liberally  estimated.  If  the  return 
were  prevented  by  snow,  a  flood,  or  a  storm,  the  propriety  of  this  would 
be  evident ;  and  the  want  of  money,  here,  was  equivalent  to  a  physical 
impossibility.  In  Randall  v.  Chametfy  7  Price,  699,  S.  C.  1  Chitt.  Rep. 
682,  and  Ricketts  v.  Ourney,  1  Cro.  M.  &  R.  223,  S.  C.  4-  Tyrwh.  786, 
the  main  question  was  as  to  reasonableness  of  time.  This  point  was 
also  adverted  to  by  the  Court  of  Exchequer  in  Stokes  v.  WhttCy  1  Cro. 

(a)  S.  C.  2  Stra.  986 ;  cited  6  Bao.  Abr.  5ai,  688,  PrwUege,  (B.),  7th  ed. 
{b)  9th  ed.    And  see  PUt  ▼.  Coomet,  6  B.  &  Ad.  1078. 
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M.  &  R.  223,  S.  C.  4  Tyrwh.  786.  Without  arguing  for  an  exemption 
till  the  15th  of  February,  it  is  enough  to  say  here  that  the  party  was 
privileged  in  attending  the  appointment  for  January  7th.  During  that 
attendance,  it  was  declared  by  the  opposite  party  that  the  order  of 
reference  had  been  surreptitiously  obtained,  and  that  the  Court  of  Ex- 
chequer would  be  moved  to  set  it  aside,  a  motion  affecting  the  character 
of  the  now  defendant,  and  which  it  was  proper  that  he  should  person- 
ally meet  at  the  first  opportunity.  It  could  not  be  expected  that  he 
should  leave  London  on  the  7th,  nor  on  the  8th,  which  was  Sunday ; 
and  on  the  11th  term  began.  The  threatened  motion  in  the  Exchequer 
was  a  judicial  proceeding  in  which  he  was  concerned,  and  he  was  privi- 
leged in  waiting  for  that,  according  to  Childerston  v.  Barrett^  11  East, 
439,  at  least  during  the  first  four  days  of  the  term,  which  ended  on 
Saturday,  January  14th.  If  he  was  exempt  from  arrest  on  the  grounds 
which  have  been  stated,  the  fact  that,  while  staying  in  London,  he  kept 
his  term  at  Lincoln's  Inn,  will  not  take  away  the  exemption. 

Patteson,  J.  {a)  I  agree  that  the  Court,  in  considering  questions  of 
this  kind,  is  not  to  be  bound  by  hours  and  days,  but  must  look  to  the 
reasonableness  of  the  time.  The  question  here  depends  on  the  notice 
given  of  a  motion  to  be  made  in  the  Court  of  Exchequer;  for  I. think 
ii  isconceded  that  a  party  is  not  privileged  in  staying  merely  during  the 
adjournment  of  an  arbitration.  The  defendant  says,  indeed,  that  it 
was  impossible  for  him  to  leave  London,  for  want  of  means;  but 
the  Court  cannot  notice  any  such  reason.  That  was  his  misfortune; 
but  we  cannot  say  that  the  time  of  privilege  is  therefore  to  be  ex- 
tended. Then,  the  attendance  taking  place  before  the  arbitrator,  the 
attorney  for  Reiter  giving  notice  that  he  shall  move  the  Court  by 
reason  of  the  order  of  reference  having  been  surreptitiously  ob- 
tained, and  the  arbitrator  thereupon  adjourning  the  reference,  was 
the  now  defendant  privileged  in  waiting  to  see  whether  the  motion 
would  be  made?  The  adjournment  took  place  on  the  7th  of  January  ; 
il  is  said  that  he  was  entitled  to  remain  till  term,  arid  also  during  the 
first  four  days ;  though  I  do  not  know  why  this  particular  time  is  fixed 
upon.  The  fifth  day  was  Sundays  on  the  Monday  he  obtained 
money,  and  was  about  to  leave  town,  when  he  was  arrested.  None 
of  the  cases  are  like  this.  Childerstone  v.  Barrett^  11  East,  439  ;  where 
a  party  was  held  privileged  in  waiting  for  a  cause  which  was  a  re- 
nianet,  but  not  in  the  list  of  causes  for  the  day  on  which  the  arrest 
happened,  approaches  it  the  most  nearly.  There  is  a  case  in  Russell 
&  Mylne,  Gibbs  v.  Phillipsoriy  1  Russ. '&  M.  19,  where  a  person  sub- 
pcEnaed  as  a  witness,  and  whose  examination  was  fixed  for  the  22d  of 
October  in  London,  was  arrested  in  London  on  the  19th  while  going  to 
a  solicitor's  office  to  examine  the  interrogatories  which  he  was  to  an- 
swer; and  it  was  held  that  he  could  not  claim  his  privilege  under  those- 
circumstances.  In  another  case  in  Chancery,  (A)  it  was  held  that  a  party 
was  privileged  during  the  adjournment  of  an  arbitration  from  one  period 
to  another  of  the  same  day.  I  should  have  thought  that  in  such  a  case 
there  could  be  no  doubt;  nor  where  the  adjournment  is  from  day  to  day. 
But  here  the  adjournment  was  for  a  long  period ;  there  was  no  motion, 
depending  in  Court:  and  the  question  is,  whether  the  defendant  was 
entitled,  under  the  circumstances,  to  remain  nine  days  after  the  adjourn- 

(a)  LonI  Bennum,  C.  J.,  was  attending  the  Privy  Council. 

(^)  See  the  judgpient  of  Lord  Eldon  in  Ex  parte  Temple,  2  Yes.  &  B.  395.     Anl  Ex  paxtti 
RiMKll,  I  JUm,  S7R. 
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ment.  I  am  inclined  to  allow  the  full  extent  of  the  privilege,  but  to  ad- 
mit what  is  here  contended  for  would  be  going  too  far  beyond  any  of 
the  decided  cases.     The  rule  must  be  discharged. 

Williams,  J.  I  am  of  the  same  opinion.  Such  an  application  to 
the  Court  as  was  expected  in  this  case  differs  from  the  other  proceedings 
which  have  been  adverted  to.  If  a  motion  is  made  in  Court,  the  oppos- 
ing party  need  not  make  his  affidavit  instanter;  he  has  as  ample  oppor- 
tunity of  knowing  the  grounds  of  motion,  though  absent,  as  if  he  had 
been  present  in  Court.  I  do  not  see  what  benefit  he  would  derive  from 
being  present:  whether  he  be  so  or  not,  his  course,  in  answering  the 
application,  must  be  the  same.  With  respect  to  the  defendant's  illness, 
there  is  no  allegation  sufficient  for  us  to  act  upon :  and  it  seems  that 
during  his  stay  he  several  times  attended  the  dinners  in  Lincoln's  Inn 
Hall. 

Coleridge,  J.  The  only  point  oh  which  I  felt  anxious  was  the  al- 
leged illness  of  the  defendant ;  for,  if  it  had  been  shown  that  his  stay  in 
London  was  entirely  caused  by  that,  I  should  have  thousht  there  was 
ground  for  the  exemption  claimed.  But  on  that  subject  there  is  no 
statement  which  we  can  rely  upon.  And  I  think  that  we  cannot,  on 
this  motion,  take  into  account  a  casual  want  of  money  ;  if  we  did,  there 
must  be  different  laws  of  privilege  according  to  the  pecuniary  circum- 
stances of  parties. 

Rule  discharged. (a) 

(<i)  8PENCER  (as  one  of  the  Registered  Officers,  &c.)  agoinst  NEWTON— p.  630. 

A  declaration  against  a  defendant  in  the  custody  of  the  marshal,  most  be  served  on  the 
prisoner  in  person,  or  on  the  keeper  of  the  prison;  and,  in  default  of  this,  the  service, 
and  all  subseqwent  proceedings,  will  be  set  aside  for  irregalaritj. 

And  this,  though  the  defendant  has  employed  on  attorney  in  nn  application  to  be  dis- 
charged out  of  eustody,  and  the  declaration  was  served  on  6«ch  attorney. 

An  affidavit  to  hoVd  to  bail,  in  an  action  of  S.  against  N.,  was  as  follows : — H.,  manager  of] 
the  Y.  Bank,  moketh  oath,  **  and  snith  that  N.  is  justly  and  trtily  indebted  to  S.,  as  one 
of  the  registered  public  officers  of  the  Y.  bank,  in  the  sum  of  50^.,  for  money  lent  by 
this  deponent,  as  such  manngcr  as  aforesaid,  to  the  said  N.  at  his  request."  ffeldt  to 
be  irregular,  under  stat.  7  G.  4,  c.  46,  s.  9,  but  not  a  nullity. 

And,  therefore,  the  defendant  having  obtained  a  rule  in  this  Court  to  be  discharged  oot 
of  custody  upon  another  ground,  which  rule  was  discharged,  the  Court  refused,  on  an 
application  in  n  subsequent  term,  to  discharge  the  defendant  out  of  custody  for  snch 
defect  in  the  affidavit,  he  not  swearing  (though  he  urged  in  argument)  that  his  atten- 
tion had  not  been  drawn  to  the  irregularity  at  or  before  the  time  of  the  previous 
application. 

In  the  present  term,  the  defendant,  in  person,  obtained  a  rule  to  show  eaase  why  the 
proceedings  in  this  action  should  not  be  set  aside  on  the  ground  of  the  insufficiency  of  the 
affidavit  of  debt,  and  also  for  irregularity. 

It  appeared,  by  the  affidavits  in  support  of  the  rule,  that  the  defendant,  having  been 
arrested  in  this  action  on  16th  Janoary,  1887,  as  above  stated,  was,  on  2dd  January, 
committed  .to  the  custody  of  the  marshal  in  default  of  bail ;  in  which  pustody  he  had  re- 
mained ever  since.  The  affidavit  to  bold  to  bail  was  as  follows :  **  John  Harvey,  of  Ripon, 
in  the  county  of  York,  manager  of  the  Ripon  branch  of  the  Yorkshire  district  bank, 
maketh  oath  and  saith,  that  Augustus  Newton  is  juatly  and  truly  indebted  unto  Isaac 
Spencer,  of  Plantation,  in  the  county  of  the  eity  of  York,  Esquire,  as  one  of  the  registered 
public  officers  of  the  said  Yorkshire  district  bank,  in  the  sum  of  50/., /or  money  lent  by 
this  deponent^  as  such  manager  as  aforesaid,  to  the  said  Augustus  Newton^  at  his  request." 
No  declaration  (see  stat.  4  &  5  W.  &  M.  c.  21,  s.  2)  had  been  received  by  or  served  on 
the  defendaat,  nor  had  any  been  served  or  delivered  at  the  office  of  the  prison,  or  upon 
the  keeper,  4r  filed  (see  Rale  Hil.  2  W.  4,  I.  86,  8  B.  &  Ad.  879.)  The  defendant  swore 
that  be  had  aot,  at  any  time,  authorised  any  attorney  or  agent  to  put  in  bail,  appear,  or 
plead  itQ,  or  defend  the  action,  but  had,  since  his  arrest,  taken  charge  of  and  defended  the 
same  iin  person.  A  rule  to  plead  had  been  given,  dated  14th  February.  The  plaintiff,  on 
2ltt  February,  signed  judgment  for  want  of  a  plea,  and  writ  of  fl.  fa.  was  executed.  It 
appeared  that,  during  Hilary  vacation,  the  defendant  had  made  applications  to  Judges  at 
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ehambcrj,  to  have  the  proceedings,  at  several  stages,  set  aside.  The  declaration  had 
been  served  on  Messrs.  Annesley  and  Reade,  attorneys ;  and  it  appeared  that  the  defend- 
ant knew  of  this  fact;  bat  it  wns  not  distinctly  shown  when  he  knew  it.  The  affidavits, 
in  answer,  stated  that,  on  the  18th  of  January,  the  defendant  served  the  plaintiff  with  a 
sammons  to  shew  cause  why  the  defendant  should  not  be  discharged  out  of  custody  for 
irregularity,  and  on  the  ground  that  he  was  privileged  from  arrest ;  on  which  summons 
a  hearing  took  place  at  chambers,  and  the  orrler  was  refused  ;  )ind  that  a  rule  nisi  was 
afterwards  obuined,  and  discharged  by  this  Court  on  January  28th,  as  above  reported. 
Messrs.  Annesley  and  Reade  had  acted  as  the  defendant's  attorneys  on  that  application. 

Sir  F.  Pollock  and  Barttow  now  showed  cause.  First,  as  to  the  affidavit  to  hold  to  bail. 
The  defendant  ought  to  have  taken  the  objection  before :  it  might  have  been  decided  upon 
when  the  Court  determined  the  question  of  privilege.  Further,  the  stat..  7  G.  4,  c.  46, 
8.  9,  enacts  that  all  proceedings  for  debts  due  to  the  banking  co-partnership  shall  be  in- 
stituted in  the  name  of  one  of  the  public  officers,  nominated  as  directed  in  sect.  4.  Now, 
the  affidavit  expressly  states  the  debt  to  be  due  to  the  plaintiff  **as  one  of  the  registered 
public  officers'*  of  the  bank.  [Coleridgb,  J.  For  money  lent,  not  by  the  plaintiff,  but 
by  the  deponent  as  manager  of  the  bank.]  Suppose  an  affidavit  by  the  foreman  of 
plaintiff,  for  money  lent  or  goods  sold  and  delivered  by  the  deponent  as  such  foreman. 
[Lord  Denman,  C.  J.  Assuming  that  such  an  affidavit  would  be  sufficient,  it  still  shows  a 
debt  to  the  plaintiff.]  Substantially,  it  is  clear  that  the  action  is  for  money  due  to  the 
bank,  upon  money  lent  by  the  manager  in  that  character ;  and  that  the  party  suing  repre- 
sented the  bank  according  to  the  statutory  direction.  The  schedules  at  the  end  of  the 
act  show  the  form  in  which  the  corporation,  the  partners,  the  officers,  &c.,  are  to  be  re- 
turned :  is  the  affidavit  to  follow  all  these  details  ?  [Coleridge,  J.  You  have  nothing 
but  the  name  of  the  bank :  how  does  it  appear  that  the  bank  is  within  the  statute  at  all  ? 
Suppose,  instead  of  **  The  Ripon  branch  of  the  Yorkshire  district  bank,''  the  words  were 
"  Messrs.  Childs  &  Co."  Would  that  be  enough  ?]  The  schedule  (A)  requires  only  the 
"firm  or  name  of  the  banking  corporation  or  copartnership,  viz.,"  &c.  Then,  as  to  the 
delivery  of  the  declaration,  the  general  rule,  that  aMeclaration  against  a  defendant  in  the 
custody  of  the  marshal  must  be  served  on  the  defendant  in  person,  or  on  the  turnkey,  does 
not  prevail  where  the  defendant  has  an  attorney.  He  does  not,  indeed,  here  appear  by 
attorney ;  for,  being  in  the  custody  of  the  marshal,  he  is  in  Court  without  appearance. 
But  he  haa  appeared  by  attorney  on  the  previous  application  for  a  discharge.  [Patteson,  J. 
That  does  not  constitute  an  attorney  for  receiving  process.  What  else  could  the  defendant 
have  done  on  the  summons?  He  could  not  have  sent  a  friend  to  attend  it  who  was  not  an 
attorney.  ]  This  case  is  not  like  Dent  v.  Halifax^  1  Taun.  493 ;  and  see  Clavey  v.  WatU^ 
2  W.  Bl.  786,  where  it  was  held  irregular  to  deliver  a  declaration  against  a  defendant, 
being  in  the  custody  of  the  sheriff,  to  an  attorney  who  had  acted  merely  for  the  purpose 
of  putting  in  bail  and  giving  notice  of  justification.  There  the  retainer  of  the  attorney 
«as  for  a  limited  purpose,  and  ceased  as  soon  as  that  purpose  was  fulfilled.  Here  the 
tkttoroey  must  be  considered  as  acting  generally  in  the  cause.  And  further,  this  alleged 
irregularity  is  waived  by  the  delay. 

The  Defendant,  in  person,  contra.  As  to  the  first  point :  on  the  discussion  of  the  ques* 
tton  of  privilege,  the  defendant's  attention  was  drawn  merely  to  that  question ;  the  point 
as  to  the  irregularity  did  not  then  suggest  itself.  But  this  application  cannot  be  preju- 
diced by  laches;  for  the  affidavit  to  hold  to  bail  is  not  simply  an  irregularity,  but  an 
absolute  nullity.  By  that  affidavit  it  appears  that  the  plaintiff  sues  in  his  character  of 
registered  public  officer,  not  in  his  individual  character.  But,  as  registered  public  officer, 
he  has  no  property ;  stat.  7  G.  4,  c.  46,  s.  9,  enables  him  to  sue,  but  does  not  make  the 
defendant  his  debtor.  In  the  particular  case  of  criminal  proceedings,  sect.  9  expressly 
enacts  that  money,  &c.,  may  be  stated  to  be  the  money,  &o.,  of  the  public  officer,  which 
Would  be  superfluous  if  the  preceding  part  of  the  section  gave  him  the  property  gene- 
rally, and  for  all  purposes.  When  the  legislature  vests  property  generally  in  an  officer, 
express  words  are  used,  as  in  the  Friendly  Society  Act,  10  G.  4,  c.  66,  s.  21.  Next,  the 
service  of  the  declaration  is  irregular,  and  this  objection  was  not  waived.  (As  to  this 
point,  he  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  I  think  that  the  affidavit  to  hold  to  bail  was  not  a  mere  nullity, 
though  it  is  certainly  defective.  There  is,  indeed,  a  difficulty  as  to  the  proper  way  of 
wording  it,  under  sect.  9  of  stat.  7  G.  4,  c.  46 ;  and  it  might  possibly  be  contended  that, 
by  putting  a  very  literal  interpretation  on  the  words,  **  all  other  proceedings  at  law  or  in 
equity,"  the  affidavit,  as  drawn  here,  might  be  justified.  However,  I  do  not  think  it  can 
be  justified  ;  and  it  might,  as  it  seems  to  me,  have  been  so  drawn  as  to  avoid  the  diffi- 
culty. But  I  cannot  say  that  it  is  a  nullity  at  present ;  it  is  only  an  irregularity.  The 
objection  was,  therefore,  capable  of  being  waived.  Then  the  question  is,  whether  it  has 
been  waived.  The  defendant  made  an  application  to  be  discharged  on  the  ground  of 
privilege ;  and  a  decision,  was  given  against  him  on  this  point.  He  now  says  that  his 
attention  was  confined  to  the  question  of  privilege  ;  but  this  he  says  only  in  his  present 
argument,  not  in  his  affidavit,  where  it  ought  to  have  been  said,  in  order  to  give  it  any 
weight    The  presumption  is  that  he  did  then  know  of  the  objection ;   ouierwise  he 
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shoald  have  stated,  in  his  affidavit,  at  what  time  the  error  first  became  kDOira  to  him,  so 
that  the  other  side  might  have  had  an  opportunity  of  answering  as  to  this  fact.  There* 
fore  I  think  the  irregularity  is  waived  by  length  of  time.  As  to  the  delivery  of  the 
declaration,  we  are  of  opinion  that  it  was  irregular;  and,  the  defendant  having  had  no 
earlier  opportunity  of  applying  to  the  Court  on  this  objection,  it  is  not  waived :  the 
service  of  the  declaration,  and  all  subsequent  proceedings,  must  therefore  be  set  aside. 

Pattesox,  J.  (LiTTLEDALE,  J.,  was  absent.)  I  think  the  affidavit  to  hold  to  bail  is 
defective ;  and,  if  the  party  had  applied  in  proper  time,  and  had  failed  before  a  single 
Judge,  he  would  have  had  a  right  to  appeal  in  proper  time  to  this  Court.  But  when  he 
applied  to  the  single  judge,  another  question  was  raised.  Both  questions  must  have 
come  before  the  Court,  when  the  case  was  argued  here,  if  they  had  been  raised  before  the 
single  Judge.  As,  however,  the  question  respecting  the  affidavit  to  hold  to  bail  was  not 
then  raised,  the  defendant  should  have  taken  care  to  tell  us  on  affidavit  when  he  first 
knew  of  the  irregularity.  This  he  does  not  do.  The  question,  therefore,  for  any  thing 
that  appears  by  affidavit,  might  have  been  raised  before  the  Judge  at  chambers,  and 
afterwards  in  last  term  :  it  is,  consequently,  too  late  now  to  take  the  objection,  since  we 
think  the  affidavit  to  hold  to  bail  defective  only,  and  not  a  mere  nullity.  As  to  the  de- 
livery of  the  declaration,  no  doubt  that  was  irregular.  There  is  no  such  thing  as  a 
delivery  of  a  declaration  to  an  attorney  when  a  man  is  in  custody ;  unless,  perhaps,  it 
may  be  done  by  his  consent. 

Coleridge,  J.,  concurred. 

Ordered,  that  the  declaration  and  all  subsequent  proceedings  be  set  aside  for 
irregularity. 


The  KING  against  The  BIRMINGHAM  and    STAFFORDSHIRE 
Gas  Light  Company. — p.  634. 

A  local  act  directed  that  the  guardians  of  the  poor,  churchwardens,  and  overseers  of  the  parish  of 
B.  should  from  time  to  time,  hut  not  oftener  than  once  in  seven  years,  cause  to  be  made  a  sur- 
vey  and  valuation  of  the  annual  value  ofail  houses,  lands,  tenements,  and  hereditaments  in  the 
parish,  which  might  be  amended  from  time  to  time  by  the  concurrence  of  a  majority  of  the 
overseers ;  and  the  poor  rates  were  to  be  made  upon  the  annual  value  in  such  valuation,  with 
power  of  appeal  to  quarter  sessions  against  the  survey  and  valuation.  Under  another  loc.il 
act,  a  gas  light  company  laid  down  pipes  in  the  parish,  the  soil  not  belonging  to  the  company 
and  manufactured  the  gas  out  of  the  parish. 

[n  the  valuation,  they  were  entered  for  their  mains,  pipes,  &c.,  for  the  value  at  which  the  maim 
and  pipes  would  let,  and,  for  the  land  occupied  by  the  mains  and  pipes,  at  the  value  of  the  lanr 
to  let  for  a  pipeway.  In  certain  houses  in  the  parish,  there  were  steam  engines  and  othe 
machinery  affixed  to  the  houses.  These  houses  were  valued  at  what  they  were  worth  to  let 
without  reference  to  the  value  which  they  derived  from  the  engines,  6cc, 

Held,  that  the  valuation  was  bad. 

On  appeal  by  the  Birmingham  and  Staffordshire  Gas  Light  Company 
against  a  survey  and  valuation  made  by  the  guardians  of  the  poor  of  the 
parish  of  Birmingham,  and  the  churchwardens  and  overseers  of  the  said 
parish,  the  sessions  confirmed  the  survey  and  valuation,  subject  to  a 
case,  which,  so  far  as  material  to  the  decision  here,  was  to  the  following 
effect. 

The  case  set  out  parts  of  stat.  1  &  2  W.  4,  c.  Ixvii.  (local  and  perso- 
nal, public,)  entitled  "  an  Act  for  better  regulating  the  poor  within  the 
parish  of  Birmingham,"  &c.,(a)  directing  and  regulating  the  survey  and 
valuation  of  houses,  &c.,  in  the  parish,  for  the  purpose  of  rating. 

(a)  Sect.  57  enacts,  "That  the  said  guardians,**  (incorporated  by  sect.  1,)  "church- 
wardens, and  overseers  of  the  poor  of  the  said  parish  of  I3inningham  shall  from  time  to 
time  cause  a  survey  and  valuation  to  be  made  of  all  houses,  lands,  tenements,  and  here- 
ditaments  within  the  said  parish  of  Birmingham,  and  of  the  annual  value  thereof,  and  for 
that  purpose  shall  employ  any  surveyor  or  surveyors,'*  &c. 

Sect.  68  enacts,  That  *'  the  sum  which  shall  be  inserted  in  the  said  survey  and  valua- 
tion as  the  annual  value  of  all  houses,  lands,  tenements,  or  hereditaments,  within  the 
aaii  parish,  shall  be  taken  and  held  to  be  the  annual  value  thereof  for  all  the  purposes  of 
this  act ;  and  all  rates  to  be  from  time  to  time  made  by  the  churchwardens  and  overseers 
of  the  said  parish  for  the  relief  of  the  poor,  shall  be  made  upon  a  fair  and  equal  pound 
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In  December,  1833,  a  survey  or  valuation  was  made  under  the  direc- 
tion of  the  guardians,  churchwardens,  and  overseers,  purporting  to  be  a 
survey  or  valuation  of  all  the  houses,  lands,  tenements,  and  heredita- 
ments within  the  parish.  In  this  document  the  property  of  the  Bir- 
mingham and  "Staffordshire  Gas  Light  Company  is  thus  described : — 

Birmingham  and   "j  For  their  gasholders  and  premises  "j  Annual  value. 
Staffordshire  Gas    >  in  Oxford  Street,  and  mains  and  >  2430Z.  0«.  Od. 
Company.  j  pipes  within  the  parish.  j 

The  company  appealed  duly  against  the  survey  and  valuation,  stating 
as  the  grounds  of  the  appeal  (among  others)  the  objections  noticed  in  the 
following  argument. 

It  appeared  in  evidence  that  many  persons,  named  in  that  behalf  in 
the  notice  of  appeal,  were,  at  the  time  of  the  making  of  the  survey  or 
valuation,  in  the  occupation  of  lands,  houses,  or  buildings,  to  which 
pipes,  st^am  engines,  and  various  other  machinery  for  carrying  on  trades 
were  aflSxed,  being  let  into  the  ground,  or  otherwise  attached  to  the 
freehold.  If  the  steam  engines  and  machinery  for  the  purpose  of  m^^nu- 
facturing,  aflSxed  to  houses  and  buildings,  ought  to  be  estimated  in  the 
present  rate  as  forming  part  of  the  annual  value  of  the  houses  and 
buildings,  then  the  value  of  the  houses  and  buildings  would  be  increased 
beyond  what  they  are  rated  at ;  as  the  annual  value  to  let,  of  the  lands, 
houses,  and  buildings  mentioned  in  the  notice  of  appeal,  along  with  the 
steam  engines  and  machinery,  was,  in  point  of  fact,  increased  by  the 
steam  engines  and  machinery  attached  to  them.  These  pipes,  steam 
engines,  and  machinery  were  omitted  in  the  survey  or  valuation,  except 
as  hereinafter  mentioned.  They  were  neither  included  in  it  specifically, 
as  coming  within  the  words  houses,  lands,  tenements,  and  hereditaments, 
nor  indirectly,  as  adding  to  the  annual  value  of  the  lands,  houses,  and 
buildings  to  which  they  were  so  attached  and  affixed :  the  houses  and 
buildings  were  valued  at  what  they  would  be  worth  to  let  by  the  year, 
(with  a  deduction  of  201.  per  cent,  for  repairs,)  reference  being  had  to 
the  purposes  for  which  they  were  used,  and  to  the  additional  strength 
and  form  of  their  construction  for  the  purpose  of  allowing  steam 
engines  and  other  powerful  machinery  to  be  attached  to  them.  The 
masonry  and  brick  work  for  boilers,  vats,  and  chimney  stacks  were 
included ;  but  not  the  steam  engines  themselves :  all  machinery  and  ap- 

rate  upon  the  annual  value  of  all  the  lands,  tenements,  and  hereditaments,  inserted  in  such 
Borvey  or  valuation." 

Sect.  59  enacts,  That  no  alteration  shall  be  made  in  the  survey,  &c.,  without  the  con- 
enrrence  of  the  major  part  of  the  overseers,  under  whose  direction  amendments  or  altera- 
tions, and  additions  of  other  rateable  lands,  &c.,  shall  be  inserted. 

Sect.  60  enacts,  **  That  no  such  survey  and  valuation  shall  be  repeated  or  made  oftener 
than  once  in  every  seven  years  from  the  time  of  making  the  first  survey  and  valuation 
under  the  authority  of  this  act." 

Sect.  101  enacts,  *'That  in  all  cases  where  any  body  politic,  corporate,  or  collegiate, 
or  any  person  or  persons,  shall  think  himself  aggrieved  by  any  survey  or  valuation,  or  any 
rate  for  the  relief  of  the  poor,"  &c.,  such  body  politic,  &c.,  may  appeal  to  quarter  ses- 
sions, giving  certain,  notices,  with  the  grounds  of  appeal,  and  complying  with  other 
reqaisites. 

Sect.  102  enacts  that,  in  cases  of  appeal,  **  the  said  justices,  upon  hearing  such  appeal, 
where  they  shall  see  just  cause  of  relief,  shall  and  are  hereby  empowered  to  correct,  alter, 
tod  amend  such  survey  or  valuation,  or  rate,  in  such  manner  only  as  shall  be  necessary 
for  giving  relief  to  the  person  so  appealing,  without  quashing  or  wholly  setting  aside  the 
same  sarvey  or  valuation:"  proviso,  that  the  Court  may  wholly  quash  the  same,  and 
order  a  new  survey  and  valuation,  if  they  think  this  necessary  to  give  relief  to  the  party 
appealing.  « 
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paratus  used  for  the  purpose  of  manufacturing,  whether  fixed  or  not, 
was  intended  to  be  and  was  excluded  from  the  survey  or  valuation. 
That  was  the  principle  upon  which  it  was  made. 

The  appellants  were  incorporated  by  stat.  6  G.  4,  c.  Ixxix.,  (local  and 
personal,  public ;)  and  this  act  formed  a  part  of  the  case.(a)  In* pur- 
suance of  this  act,  they  laid  mains  and  pipes  under  the  streets  of  the 
town  of  Birmingham,  and  have  for  many  years  supplied  the  town  with 
gas  by  means  of  such  mains  and  pipes.  The  whole  of  their  gas  is  manu- 
factured at  Westbromwich,  out  of  the  parish  of  Birmingham,  but  con- 
veyed into  Birmingham  by  mains  or  pipeways.  The  appellants  have  no 
property  whatever  in  the  land  in  the  streets  in  which  their  mains  and 
pipes  are  laid,  only  a  license  to  lay  them  from  th^  commissioners  under 
the  Birmingham  street  act,  in  whom  the  soil  is  vested. 

The  annual  value  of  the  appellants'  gas  holders  and  premises  in  Ox- 
ford-street, and  of  their  mains  and  pipes,  was  ascertained  upon  the  fol- 
lowing principle. 

The  buildings  in  Oxford-street,  and  land  immediately  connected  with 
them,  were  valued  as  land  and  buildings,  at  what  they  were  worth  to  let 
by  the  year,  in  the  same  way  as  the  value  of  other  lands  and  buildings 
in  the  parish  was  ascertained. 

The  gas  holder,  which  contains  the  gas  when  made,  and  which  is 
formed  of  brick  and  iron  work  sunk  into  the  ground  several  feet,  and 
raised  several  feet  above  the  surface  of  the  ground,  was  valued  as  a 
warehouse  or  building  at  what  it  was  worth  to  let  by  the  year. 

The  mains  and  pipes,  and  the  land  which  they  occupy,  were  valued 
by  ascertaining  the  quantity  of  land  through  which  they  were  laid,  and 
then  valuing  that  land,  with  reference  to  the  value  of  the  adjoining  land, 
taking  into  consideration  the  purpose  for  which  it  is  used.  This  value 
is  an  annual  value  to  let  for  the  purpose  of  a  pipeway.  The  pipes  and 
mains  were  separately  valued  at  an  annual  rental,  to  .let,  deducting  an 
allowance  of  20L  per  cent,  for  wear  and  tear  in  the  same  manner  as  the 
allowance  for  repairs  in  houses,  the  mains  being  considered  as  holders 
or  depositories  from  which  the  manufactured  article  is  delivered  to  the 
consumers. 

All  these  annual  values  were  made  with  reference  to  the  annual  value 
of  other  houses,  lands,  and  hereditaments  in  the  parish,  included  in 
the  valuation,  except  as  stated  in  the  case. 

The  questions  for  this  Court  were,  1.  whether  the  gas  holders,  mains, 
and  pipes,  of  the  appellants  ought  to  have  been  included  in  the  survey 

(a)  Sect.  1  incorporates  the  company  bj  the  name  of  "  The  Birmingham  and  Stafford- 
Bhire  Gas  Light  Company."  Sect.  2  enacts  that  the  company  shaU  be  established  for 
producing  gas  for  lighting  the  roads,  streets,  &c.,  in  Birmingham,  and  other  places  named, 
in  Warwickshire  and  Staffordshire.  : 

Sects.  3,  4,  enact,  that  there  shall  be  a  capital  stock  divided  into  shares.  Sect.  5 
enacts,  **  That  all  shares  in  the  said  undertaking,  and  in  the  net  profits  and  advantages 
thereof,  shall  be  deemed  personal  estate,  and  not  of  the  nature  of  real  property,  and  shall 
be  transmissible  as  such  accordingly." 

Sects.  48,  49,  give  the  company  power  to  erect  retorts,  gasometers,  &o.,  and  to  sink 
and  lay  pipes,  ^c,  and  mains  requisite  for  the  supply  of  gas,  requiring,  in  certain  oases, 
the  consent  of  owners  and  occupiers. 

Sect.  68  empowers  the  company  to  contract  with  the  commissioners  under  stat.  62  G.  S, 
c.  cxiii.,  (local  and  personal,  public,  "for  better  paving,  lighting,"  &o.,  "the  town  of 
Birmingham,"  &c.,)  and  with  their  consent  to  erect  retorts,  gasometers,  &c.,  and  sink 
and  lay  pipes,  &c.,  in  such  manner  as  the  commissioners  shall  think  necessary,  and,  with 
such  consent,  to  break  up  the  soil  and  pavements  of  streets,  roads,  &c.,  in  Birmingham; 
but  not  to  enter  into  houses  or  lands  without  consent  of  owners  or  occupiers. 
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or  yaluation. — 2.  whether  the  survey  or  valuation  is  not  bad  in  law,  on 
account  of  such  omissions  as  are  mentioned  in  the  case. — 3.  whether, 
supposing  that  the  pipes  and  mains  of  the  appellants  are  rightly  included, 
the  principle  upon  which  their  annual  value  has  been  ascertained  is  a 
correct  one. 

Hill  and  Amos  in  support  of  the  order  of  sessions.  First,  the  com- 
pany are  rateable  for  the  mains  and  pipes,  inasmuch  as  they  occupy  the 
land  by  these  means.  The  authorities  on  this  point  are  conclusive,  what- 
ever exceptions  have  been  admitted  under  the  words  of  particular  acts : 
RexY.  The  Trustees  for  paving  Shrewsbury,  3  B.  &  Ad.  216,  (23  E.  C. 
L.  R.,)  Rex  V.  The  Manchester  and  Salford  Water  Works  Company,  1 B. 
k  C.  630,  (8  E.  C.  L.  R.,)  Rex  v.  The  Brighton  Gas  Light  Company, 
5  B.  &  C.  466,  (11  E.  C.  L.  R.,)  S.  C.  8  D.  &  R.  308,  (16  E.  C.  L.  R.,) 
Rex  V.  The  Birmingham  Gas  Light  and  Coke  Company,  1  B.  &  C.  506, 
2  D.  &  R.  735,  (16  E.  C.  L.  R.)  Rex  v.  The  Corporation  of  Bath,  14 
East,  609,  Rex  v.  Bell,  7  T.  R.  598,  Rex  v.  The  Chelsea  Water  Works 
Company,  5  B.  &  Ad.  156,  (27  E.  C.  L.  R.)  Rex  v.  Rochdale  Water 
Works  Company,  1  M.  &  S.  634,  (28  E.  C.  L.  R.)  Secondly,  the  rate 
is  not  unequal,  upon  the  ground  of  fixed  machinery  not  being  rated  in 
other  houses.  The  Company  are  rated  for  their  property  in  question 
as  occupiers  of  land.  Now  it  is  true  that,  under  stat.  43  Eliz.  c.  2,  s. 
1,  occupiers,  &c.,  are  rateable  for  their  personal  property.  But,  by  a 
"common  impulse,**  as  is  said  in  1  Nol.  P.  L.  223,  4th  ed.,  most  par- 
ishes abstain  from  rating  personal  property,  on  account  of  the  difficulty 
of  ascertaining  its  amount,  an  objection  recognised  by  Lord  Kenyon  in 
Rex  V.  Page,  4  T.  R.  547.  There  is  thus  an  acknowledged  distinction 
between  the  profits  arising  from  the  permanent  occupation  of  land,  and 
those  arising  from  the  use  of  machinery.  But  for  such  distinction,  over- 
seers could  not  make  an  equal  rate :  and  in  this  case  the  survey,  which, 
by  sect.  60  of  stat.  1  &  2  W.  4,  c.  Ixvii.,  can  be  made  once  only  in  seven 
years,  would  be  useless,  unless  made  anew  for  each  rate.  Then  all  fix- 
tures must  be  included,  as  well  as  fixed  machinery.  Neither  would  the 
difficulty  be  removed  by  striking  out  the  rate  here  made  on  the  Com- 
pany's mains  and  pipes.  For  the  same  objection,  if  valid,  might  be 
made  by  any  one  rated  in  respect  of  his  occupation  of  land ;  and  a  simi- 
lar objection  might  be  made,  in  any  other  parish,  under  stat.  43  Eliz. 
c.  2,  which  is  more  extensive  in  its  terms  than  the  local  act  here.  It 
will  perhaps  be  argued  that  the  property  rated  would  go  to  the  executor 
or  tenant.  That  is  questionable ;  but,  if  true,  it  would  show  merely 
that  a  hereditament  may,  regard  being  had  to  to  the  object  of  the  law 
in  the  particular  case,  be  treated  in  some  respects  as  personalty ;  just 
as,  in  favorem  "vitce,  a  cupboard,  press,  &c.,  fixed  to  a  house,  are  not 
treated  as  part  of  the  house  in  a  prosecution  for  burglary.  Foster,  in 
his  remaerks  on  The  Case  of  George  Gibbons,  Fost.  C.  L.  109,  says  that, 
in  cyiestions  between  the  heir  or  devisee  and  the  executor,  these  fixtures 
may  with  propriety  enough  be  considered  as  annexed  to,  and  parts  of, 
the  freehold,  on  the  presumption  that  such  was  the  intention  of  the 
owner ;  but  that,  in  capital  cases,  such  fixtures  should  be  treated  as  mere 
movables.  [Coleridge,  J.  There  are  numerous  cases  in  which  fixed 
machinery  has  .been  rated,  as  adding  to  the  value  of  the  house.]  Stat. 
43  Eliz.  c.  2,  8.  1,  under  which  those  cases  were  decided,  imposes  a  rate 
according  to  ability  of  any  kind ;  here  the  words  are  less  comprehen- 
sive.   It  does  not  appear  that  in  Rex  v.  St,  Nicholas,  Gloucester,  Note 
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(a)  to  R.  V.  ffogg,  1  T.  R.  723,  S.  C.  Cald.  262,  the  machine  was  rate- 
able as  other  than  personalty :  in  Rex  v.  Hogg,  1  T.  R.  721,  the  machine 
was  movable.  Those  cases,  therefore,  if  indeed  they  be  now  law,  can 
be  supported  only  by  the  generality  of  the  provision  of  stat.  43  Eliz.  c. 
2,  8.  1.  The  present  case  finds  that  the  houses  in  the  parish  are  rated 
with  reference  to  the  purpose  for  which  they  are  used  :  their  value, 
therefore,  qua  houses  has  been  fully  taken :  the  only  remaining  question 
is  whether  the  steam  engines,  &c.,  per  se,  are  rateable.  Now  they  are 
not  hereditaments.  In  Termes  de  la  Ley,  (ed.  1708,)  HereditamenU 
are  defined  to  be  "  touts  ceux  choses  immoveable,  soient  ils  corporeal  ou 
incorporeal  queux  un  home  poet  aver  a  luy  et  son  heirs  per  voy  de  in- 
heritance, et  queux  si  ne  sont  auterment  bequest  veignant  a  celuy  que 
est  prochcin  de  sank  et  nemy  al  executors  ou  administrators  come  chat- 
tels." The  machines  would  go  to  the  executor ;  Latvton  v.  Lawton^  3 
Atk.  13,  Lord  Dudley  v.  Lord  Warde,  Ambl.  113 ;  which  cases  are  the 
stronger,  because  the  fixtures  there  really  derived  their  value  from  their 
application  to  the  produce  of  the  land.  The  executor's  right  was  not 
adverted  to  in  Rex  v.  St,  Nicholas,  Gloucester,  or  Rex  v.  Lord  Grran- 
ville,  9  B.  &  C.  188,  (17  E.  C.  L.  R.,)  which  is  the  strongest  authority 
for  the  appellants.  [Coleridge,  J.,  referred  to  Brown  v.  Lord  Gran- 
ville,  10  Ring.  69,  (25  E.  C.  L.  R.)]  In  Rex  v.  St.  Dunstan,  4  B/  k 
C.  686,  (10  E.  C.  L.  R.,)  the  Court  appeared  to  consider  that,  if  the  fix- 
tures in  question  would  have  gone  to  the  tenant,  or  executor,  they  could 
not  have  been  considered  as  adding  to  the  value  of  the  land.  It  may  be 
said  that  the  pipes,  being  used  for  the  purposes  of  trade,  would  also  go 
to  the  executor ;  and  that,  therefore,  any  argument  founded  on  such  a 
criterion  fails  to  distinguish  the  two  classes  of  property.  But  the  answer 
is  that,  by  the  general  law,  fixtures  do  not  go  to  the  executor ;  that  ex- 
ceptions can  be  made  to  this,  only  where  the  specific  article  has  been 
held  to  be  an  exception ;  and  that  there  has  been  such  a  holding  with 
respect  to  fixed  machinery,  but  not  with  respect  to  pipes.  Winn  v.  In- 
gilhy,  5  B.  &  Aid.  625,  (7  E.  C.  L.  R.,)  shows  that  the  exceptions  are 
not  to  be  extended.  And,  as  has  been  shown,  property  like  that  of  the 
appellants  has  been  always  held  to  be  realty.  Further,  it  is  by  means 
of  the  pipeways  alone  that  the  land  is  used :  the  houses  are  not  used  by 
means  of  the  engines  alone. 

Sir  W,  W,  Follett,  contra.  No  criterion  is  furnished  by  the  fact  that 
the  machinery  would  go  to  the  executor  ;  for,  if  that  be  true  of  the  ma- 
chinery it  is  true  of  the  pipeways.  Besides,  sect.  5  of  stat.  6  G.  4,  e. 
Ixxix.,  makes  the  shares  in  the  company's  property  personalty.  \^HiU. 
That  has  been  decided  to  be  no  criterion  in  a  question  of  rateability.(a)] 
Further,  the  gasholders  and  pipeways  are  in  effect  rated  with  reference 
to  the  value  the  land  acquires  by  the  profit  they  produce  ;  that  principle 
requires  that  the  houses  should  be  rated  according  to  the  profit  they 
produce  :  and  the  fixed  machinery  yields  a  part  of  this.  It  is  argued 
that,  by  common  consent,  personalty  is  not  generally  rated.  But  the 
appellants  complain  that  this  rule  is  applied  unequally  in  the  present 
case.  The  gasholders  and  pipes  are  as  much  machinery  as  the  engines. 
The  cases  in  which  fixed  machinery  has  been  rated  have  not  been  effec- 
tually distinguished.  In  Rex  v.  The  Proprietors  of  the  Liverpool  Ex- 
change, 1  A.  &  E.  474,  (28  E.  C.  L.  R.,)  the  Court,  after  referring  to 
Rex  V.  Hogg,  1  T.   R.  721,  and  several  other  cases  on  the  same  point, 

(a)  See  Rex  v.  The  Dock  Company  of  Hull,  1  T.  R.  219. 
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say,  "  These  cases  establish  the  principle,  that  the  advantages  attendant 
upon  a  building,  either  in  respect  of  the  situation  or  the  mode  of  its 
occupation,  are  to  be  taken  into  the  account  in  estimating  its  rateable 
annual  value,  wherever  those  advantages  would  enable  the  owner  of  the 
building  to  let  it  at  a  higher  rent  than  it  would  otherwise  fetch ;  but  not  "^ 
the  profits  of  a  trade  carried  on  in  the  building,  and  not  enhancing  its 
rent."  Here  a  tenant  would  give  more  for  the  house  on  account  of  its 
added  value  arising  from  the  fixed  machinery.  The  principle  was  so  ap- 
plied in  Rex  v.  Lord  Granville  ;  it  was  there  admitted  that  the  owner, 
if  he  occupied,  should  be  assessed  on  the  increased  value,  but  the  Court 
held,  further,  that  the  mere  occupier  was  so  chargeable.  There  it  might 
have  been  said  that  the  tenant  had  the  power  of  removal :  the  case  is 
therefore  stronger  than  the  present.  In  Rex  v.  Bihton,  5  B.  &  C.  851, 
(11  E.  C.  L.  R.,)  it  was  held  that  a  party  was  not  rateable  for  an  engine 
fixed  to  an  iron-stone  mine,  because  the  mine  itself  was  not  rateable, 
and  the  engine  was  rateable  only  as  part  of  the  mine.  ( Waddington, 
on  the  same  side,  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J.     This  rate  is  bad  on  a  ground  which  makes  it 
unnecessary  for  us  to  discuss  any  other.     It  is  expressly  found  that 
houses,  to  which  machinery  i^' attached,  are  not  rated  according  to  the 
increased  value  arising  from  the  machinery.     Such  machinery  constitutes 
a  mode  of  occupying :  that  really  is  clear  from  the  beginning  to  the  end 
of  all  the  cases  on  the  subject.     This  principle  has  never  been  called  in 
question ;  and,  even  where  the  machine  has  not  been  attached,  a  house 
has  been  held  rateable  in  respect  of  it,  if  the  value  of  the  house  was 
increased  by  the  machine.     In  a  case  argued  in  laet  Hilary  term  (a)  the 
principle  was  never  doubted  ;  but  it  was  only  attempted  to  show  that  it 
did  not  apply  to  the  particular  case. 
LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 
Order  of  Sessions,  on  the  appeal  against  the  survey  and  valuation, 
quashed  for  insufiiciency ;  and  ordered,  that  the  Court  of  Quarter 
Sessions  do  quash  the  said  survey  and  valuation,  or  amend  the 
same,  in  respect  of  the  several  omissions  therein  in  the  said  order 
mentioned, 
(a)  Probably  Bex  t.  Quest,  argaed  in  Hil.  T.  1887  ;  decided  in  HiL  T.  1838. 


Tlie  KING  against  The  Commissioners  for  Lighting  BEVERLEY. 

—p.  645. 

By  a  local  act,  commisrionera  were  authorized  to  provide  lamps,  &«.,  and  cause  them  to  be  lighted, 
(or  the  Qie  of  a  town,  arid  to  levy  rates  on  the  tenanui  and  occupiers  of  houses,  tenements,  &c., 
to  defray  the  expenses :  By  a  later  local  act,  they  were  authorized,  if  they  saw  fit,  to  manufac- 
ture gas  for  the  purpose,  and,  in  that  case,  to  let  out  private  lamps,  &.C.,  to  individuals,  and 
supply  them  with  gas;  the  profits  to  be  applied,  first  to  the  expenses  of  the  gas  apparatus,  and 
t^  generally  to  t^e  purposes  of  that  and  the  former  act 

^e  commissioners  manufactured  the  gas,  and  let  lamps  and  supplied  them  with  gai),  and  applied 
>11  the  profits  arising  therefrom  to  the  purposes  directed  by  the  acts. 

Held,  that  they  were  not  rateable  as  beneficial  occupiers  of  the  gas  works. 

Ok  appeal  by  the  commissioners  of  the  Beverley  Gas  Works  against  a 
poor-rate  for  the  parish  of  St.  Martin's,  Beverley,  wherein  the  appel- 
lants, by  the  name  of  The  Proprietors  of  the  Gas  Works,  were  rated 
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upon  the  sum  of  42/.  for  the  gas  works,  and  SL  for  certain  tenements, 
the  sessions  confirmed  the  rate  absolutely  as  to  the  tenements ;  and,  as 
to  the  gas  works,  subject  to  the  following  case. 

The  commissioners  are  appointed  by  stat.  48  G.  3,  c.  lxxxvii.,(a)  and 
Stat.  6  G.  4,  c.  cxxxviii.(6)  The  ground  upon  which  the  works  are 
erected  is  within  the  respondent  parish,  and  was  formerly  garden  ground, 
and,  as  such  rated  to  the  poor.  It  was  afterwards  purchased  by  John 
Malam,  who  erected  the  works  in  question  upon  it,  and  carried  on  the 
business  of  manufacturing  gas  there  for  his  own  benefit  for  about  two 
years ;  during  all  which  time  he  was  rated  to  the  poor  of  St.  Martm's, 
as  the  proprietor  and  occupier  of  the  said  gas  works. 

The  commissioners  afterwards,  in  182S,  in  pursuance  of  powers  con- 
•  ferred  upon  them  by  stat.  6  G.  4,  c.  cxxxviii.,  purchased  the  said  ground 
with  the  gas  works  in  question  standing  thereon,  from  Malam,  for  8000Z. ; 
they  are  still  the  proprietors  of  them,  and  have  since  that  time  carried  ' 
on  the  business  of  manufacturing  gas  there.  For  the  purpose  of  com-  I 
pie  ting  such  purchase,  and  for  other  purposes  of  the  said  act,  and  under  I 
the  authority  of  the  act,  the  commissioners  have  borrowed  8500Z.  on  | 
mortgage  of  the  rates  after  mentioned.((7)  i 

In  pursuance  of  the  last-mentioned  act,  from  and  after  the  time  of  the 

(a)  SUt.  48  Q.  8,  c.  Ixxxvii.,  (local  and  personal,  public,)  is  "for  lighting,  watching, 
ant]  regulating  the  streets  and  lanes,  and  other  public  passages  and  places,  in  the  town 
of  Beverley." 

Sect.  29  authorizes  the  commissioners  (appointed  by  sect.  1  for  carrying  the  adt  into 
execution)  to  purchase  and  provide  lamps,  &o.,  and  to  cause  them  to  be  fixed  and  lighted 
at  such  times  as  shall  seem  necessary. 

Sect.  82.  **  And  for  raising  money  for  answering  and  defraying  the  expenses  attending 
the  carrying  into  execution  the  several  purposes  of  this  act,"  the  commissioners  are  au- 
thorized yearly,  or  oftener,  as  they  shall  see  occasion,  to  cause  such  sums  to  be  raised  by 
a  rate  or  assessment  on  tenants  or  occupiers  of  houses,  &o.,  tenements  and  hereditaments, 
adjoiniug  to  or  upon  streets,  &o.,  lighted  under  the  authority  of  this  act,  according  to  the 
annual  rent  or  value,  not  exceeding  2s.  in  the  pbund,  as  they  shaU  think  proper  and 
necessary  for  defraying  the  charges,  &c. 

(b)  Stat.  6  Q.  4,  c.  cxxxviii.,  (local  and  personal,  public,)  is  "  to  amend  and  enlarg« 
the  powers  of  "  stat.  48  G.  8,  o.  Ixxxvii. 

Sect.  1  appoints  commissioners  for  carrying  both  acts  into  execution. 

Sect.  8  enacts,  **  That  it  shall  be  lawful  for  the  said  commissioners,  by  and  out  of  the 
moneys  authorized  to  be  raised  by  the  said  recited  act,  or  this  act,  from  Ume  to  time  to 
cause  the  streets,"  &c.,  **  to  be  lighted  with  gas  or  oil,  or  any  other  material,  at  such 
times  of  the  year,  and  in  such  manner  as  they  may  think  proper,"  and  to  contract  with 
any  person,  &o.,  "for  lighting  the  same,  and  for  furnishing  pipes,  lamps,"  &o. 

Sect.  4  enacts,  "  That  in  case  the  said  commissioners  shall  deem  it  expedient  to  erect 
or  purchase  gas  apparatus,  and  light  the  said  streets,"  &c.,  "without  contracting  for  the 
same,"  it  shall  be  lawful  for  them,  "from  time  to  time  to  make  and  erect  or  purchase 
retorts,  gasometers,  receivers,  and  other  buildings,  cisterns,  engines,  and  other  appa- 
ratus," and  make  such  other  works,  and  lay  or  purchase  such  pipes,  &c.,  in  such  manner 
as  they  shall  think  fit:  "and  for  the  purposes  aforesaid  it  shall  be  lawful  for  the  ssicl 
commissioners  to  purchase  or  rent,  or  take  on  lease  for  years,  any  messuage  or  messuages 
and  buildings,  land,  ground,  or  hereditaments,  within  Uie  said  town  of  Beverley,  which 
they  may  think  proper." 

Sect.  7  enacts,  "  That  in  case  the  said  commissioners  shall  deem  it  expedient  to  erect 
or  purchase  such  gas  apparatus,  and  to  light  the  said  streets,"  &o.,  "  or  any  of  them, 
with  gas,  without  contracting  for  the  same  as  aforesaid,  it  shall  be  lawful  for  the  said 
commissioners,  after  sufficiently  lighting  such  said  streets,"  &c.,  "to  let  out  or  to  grant 
to  any  person  who  shall  be  willing  to  take  the  same,  any  light  or  lights,  burner  or 
burners,"  &c.,  "and  to  supply  ^he  same  with  gas  upon  such  terms  and  conditions,  and  at 
such  annual  rents  for  the  same,  and  in  such  manner  as  the. said  commissioners  shall  from 
time  to  time  think  proper :  Provided  nevertheless,  that  all  money  to  proceed  therefrom 
or  arise  thereby  be  in  the  first  instance  applied  to  defray  the  expenses  of  the  gas  apparatus 
and  other  things  connected  therewith ;  and  if  there  shall  be  any  overplus,  then  the  same 
shall  be  applied  generally  for  the  purposes  of  the  said  recited  act  and  this  act" 

(a)  There  were  clauses  in  the  last-mentioned  act,  authorizing  this. 
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above  purchase,  the  commissioners  have  lighted  the  streets  and  other 
public  passages  of  the  town  of  Beverley  with  gas,  without  contracting 
for  the  same  as  they  had  done  before  the  purchase ;  and  they  have  let 
out,  to  such  persons  as  were  willing  to  take  the  same,  certain  private 
lights  of  the  description  specified  in  the  said  act,  and  have  supplied  such 
lights  with  gas,  upon  such  tex'ms  and  conditions,  and  at  such  annual 
rents,  and  in  such  manner,  as  they  have  from  time  to  time  thought 
proper.  The  commissioners  have  applied  all  the  money  proceeding  there- 
from to  defray  the  expenses  of  the  said  gas  apparatus  and  other  things 
connected  therewith,  as  by  the  last-mentioned  act  is  directed.  And,  for 
defraying  the  expense  of  lighting  the  said  town  as  aforesaid,  and  of 
carrying  into  execution  the  several  purposes  of  the  said  acts,  the  com- 
missioners have  from  time  to  time,  under  the  aiithority  of  the  same, 
caused  the  necessary  sums  to  be  raised  by  rate  on  the  tenants  or  occu- 
piers of  premises  within  the  town ;  which  sums  they  have  uniformly  ap- 
plied according  to  the  directions  of  the  said  acts. 

The  commissioners  are  the  occupiers  of  the  said  gas  works  and 
premises,  but  have  no  beneficial  occupation  of,  or  emolument  resulting 
from,  the  said  gas  works,  premises,  or  other  subject  of  the  rate,  in  any 
personal  or  private  respect.(a) 

If  this  Court  should  be  of  opinion  that  the  commissioners  were  liable 
to  be  rated  for  the  gas  works,  the  order  of  justices  was  to  be  confirmed ; 
otherwise,  to  be  amended  by  striking  out  so  much  of  the  rate  as  related 
to  the  gas  works  only. 

Archboldy  in  support  of  the  order  of  sessions.  The  commissioners 
are  beneficial  occupiers.  They  manufacture  gas  on  the  premises  which 
they  occupy.  It  will  be  contended  that,  inasmuch  as  they  have  applied 
all  the  money  which  they  derive  from  the  private  lights  let  out  by  them 
to  defray  the  expenses  of  the  apparatus,  they  derive  no  benefit  from  the 
occupation.  But,  as  sect.  7  of  stat.  6  G.  4,  c.  cxxxviii.,  authorizes  them 
to  make  profits  by  the  manufacture  of  gas,  it  is  unimportant  how  they 
apply  the  profits  when  made.  The  land  was  used  in  the  same  way  before 
the  purchase,  and  was  then  rated.  Holt,  C.  J.,  in  an  Anonymous  CasCj 
2  Salk.  527,(6)  said  that  no  man,  by  appropriating  his  lands  to  an  hospi- 
tal, "  can  discharge  or  exempt  them  from  taxes  to  which  they  were 
subject  before,  and  throw  a  greater  burden  upon  their  neighbours." 
That  dictum  may  perhaps  be  inconsistent  with  some  later  decisions ;  but 
it  appears  to  be  founded  in  good  sense.  [Lord  Denman,  C.  J.  Sup- 
posing it  to  be  still  law,  it  applies  only  to  voluntary  appropriations :  here 
the  appropriation  is  by  statute.]  Bex  v.  Liverpool,  7  B.  &  C.  61,  (14 
E.  C.  L.  R.,)  will  be  relied  upon  on  the  other  side.  There  the  profits 
upon  the  dock  estates  were  held  not  rateable,  because  the  statute  directed 
their  application  to  the  purposes  of  the  act,  and,  after  such  purposes 
were  satisfied,  the  duties  were  to  be  lowered,  so  that  there  could  be  no 
surplus.  The  efiect  of  that  was  ultimately  to  distribute  the  profits 
arising  from  the  duties  among  all  frequenting  the  docks.  In  liex  v. 
The  Trustees  of  the  River  Weaver  Navigation, {c)  a  profitable  surplus 
on  the  duties  was  equally  impossible.  In  Rex  v.  The  Commissioners  of 
SaUers*  Load  Sluice,  4  T.  R.  730,  the  tolls  were  applicable  to  the  pur- 

[a)  nndyard,  for  the  appellantn,  pointed  ont  that  the  words  of  the  case  here  followed 
the  Ungnage  of  Lord  Ellenborough  in  Rex  v.  Terrott,  8  East,  514. 
(i)  See  Downing  College  y.  Purchas,  3  B.  &  Ad.  162. 
[e)  Note  (c)  to  Bex  r.  Liverpool,  7  B.  &  C.  70,  (14  E.  C.  L.  R.) 
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poses  of  the  act,  "and  to  no  other  use  or  purpose  whatsoever."  These 
cases  have  been  somewhat  qualified  by  later  decisions.  But  here  the 
profits  come  in  the  first  instance  to  the  commissioners :  sect.  7,  indeed, 
requires  that  they  shall  be  applied  to  the  purposes  of  the  act ;  but  when 
these  purposes  are  satisfied  there  will  be  a  benefit  to  the  commissioners. 
The  ultimate  application  of  profits,  whether  in  the  hands  of  corpora- 
tions, commissioners,  trustees,  or  others,  does  not  destroy  the  rateability. 
Rex  V.  Agar,  14  East,  256,  liex  v.  Tewkesbury^  13  East,  155,(a)  Rex  v. 
Gardner,  1  Cowp.  79,  Rex  v.  Sudbury,  1  B.  &  C.  389,  (8  E.  C.  L.  R.,) 
Rex  St.  Giles  York,  3  B.  &  Ad.  573,  (23  E.  C.  L.  R.,)  (*)  furnish 
instances  of  this  principle. 

Hildyard,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  This  rate  cannot  be  supported.  The  commis- 
sioners are  appointed,  by  stat.  48  G.  3,  c.  Ixxxvii.,  for  lighting  the 
town.  Then  stat.  6  G.  4,  c.  cxxxviii.,  enlarges  their  powers.  Under 
the  former  act  they  have  power  to  rate.  By  sect.  7  of  the  latter  act, 
they  have  power  to  let  lights,  and  they  have  done  so.  It  is  argued  that 
this  gives  them  a  profitable  occupation ;  but  sect.  7  directs  that  all 
money  arising  therefrom  shall  be  applied,  in  the  first  instance,  to  de- 
fraying expenses,  and  then  generally  to  the  purposes  of  the  act.  The 
case  finds  expressly  that  all  the  money  has  been  so  applied.  The  effect 
of  the  act  is,  either  that  rates  producing  more  than  is  requisite  for  the 
purposes  of  the  act  cannot  be  laid,  or  that  when  they  produce  more 
they  must  be  lowered.  If  this  rate  were  good,  the  commissioners  would 
really  have  to  rate  the  inhabitants  for  the  mere  purpose  of  paying  the 
poor-rate.  Rex  v.  Liverpool,  which  is  in  accordance  with  other  deci- 
sions, has  shown  that,  where  an  act  of  parliament  disposes  of  the  whole 
of  what  is  raised,  there  can  be  no  beneficial  occupation. 

LiTTLEDALE,  J.  Under  the  first  statute,  the  commissioners  had  power 
to  raise  rates  to  pay  for  the  lighting  of  the  town.  Under  that  act,  they 
must  have  bought  their  gas  from  the  manufacturer.  They  now  manu- 
facture the  gas  themselves.  Whatever  saving  they  effect  by  this  goes 
to  reduce  the  rate,  and  saves  so  much  to  persons  liable  to  the  poor-rate. 
If  the  commissioners  are  rated  to  the  poor  for  this,  they  must  increase 
their  rate  on  the  town :  it  is  as  broad  as  it  is  long.  At  all  events  there 
can  be  no  surplus,  and  the  principle  established  in  Rex  v.  Liverpool 
applies. 

Patteson,  J.  The  only  material  distinction  suggested  between  the 
present  case  and  Rex  v.  Liverpool  is  that  in  the  latter  case  there  was  an 
express  provision  for  reducing  the  rates,  so  as  to  leave  only  enough  for 
the  purposes  of  the  act.  But  the  effect  of  the  provisions  here  is  the 
same.  No  profit  could  arise  under  the  first  act  here,  for  there  was 
merely  a  rate  to  meet  expenses.  Under  the  second  act,  a  further  fund 
arises  from  letting  the  lights ;  but  then  this  fund  is  directed  to  be  ap- 
plied to  the  same  purposes  as  the  rate,  so  that  it  merely  goes  to  lessen 
the  rate. 

Coleridge,  J.,  concurred* 

Order  of  Sessions  quashed ;  the  rate  to  be  amended  by  striking  oat 
80  much  thereof  as  relates  to  the  Gas  Wofks. 

(a)  See  Rex  v.  The  Mayor,  ^c,  of  York,  ante,  419. 

(6)  See  also,  The  Governor^  ^c,  of  the  Bristol  Poor  v.  Wait,  5  A.  &  E.  1,  (31  E.  C.  L.  R.) 
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SAXON  against  GEORGE  CASTLE,  the  elder,  GEORGE  CASTLE, 
the  younger,  and  BROWNE,  Gent.,  One,  &c.— p.  652. 

PlaintifTgaTe  defendantfi  a  wamint  of  attorney  to  enter  up  judgment  if  certain  costs  should  be 
unpaid  within  four  days  after  the  master  should  have  taxed  the  same.  Defendants  procured 
a  taxation  ex  parte ;  and,  by  an  incorrect  representation  to  the  master,  obtained  from  him  an 
allocatur  for  more  cosU  than  they  were  entitled  to.  By  order  of  a  judge,  on  summons,  a  new 
taxation  was  directed,  pending  which  the  defendants  arrested  the  plaintiff.  Afterwards  the 
new  taxation  was  had,  and  the  costs  were  reduced.  Plaintiff  declared  in  case  for  a  wrongful 
arrest,  and  defendants  pleaded  that  the  costs  had  been  taxed  and  a  sum  found  due,  for  which 
they  arrested.     Held, 

1.  That  plaintiff  might  properly  sue  in  case  for  a  malicious  arrest,  and  was  not  bound  to  declare 
for  a  deceitful  representation  to  the  master. 

2.  That  the  plea  was  not  supported,  there  having  been,  in  efiect,  no  taxation  when  the  defend- 
ants arrested  :  and  that  the  plaintiff  was  not  bound  to  reply  the  facts  which  rcndereii  the  first 
taxation  invalid.     But, 

3.  That  judgment  must  be  arrested,  because  the  declaration  (which  set  out  the  facts  of  the  case) 
allfged  only  that  the  defendants  had  "  wrongfully  and  injuriously  "  delivered  the  writ  to  the 
sheiiff,  not  adding  *'  maliciously.*' 

Case.  The  declaration  stated  that,  before  the  committing,  &c.,  an  ac- 
tion of  assumpsit  was  pending  in  the  sheriflfs'  court,  London,  at  the  suit 
of  Castle  the  elder  and  Castle  the  younger,  against  the  plaintiff,  for 
money  had  and  received,  and  that  by  agreement  between  the  said 
parties  for  putting  an  end  to  the  suit,  the  plaintiff,  on  November 
27th,  1833,  executed  a  warrant  of  attorney  to  confess  judgment  on 
plaintiff 's  behalf  for  100/.  and  costs,  on  the  terms  contained  in  a  memo- 
randimi  endorsed  on  the  said  warrant,  "  whereby  it  was  declared  that 
the  said  warrant  of  attorney  was  given  by  the  plaintiff  to  the  defend- 
ants, G.  C.  the  elder  and  G.  C.  the  younger,  to  secure  the  payment  of 
the  sum  of  18/.  in  manner  thereinafter  mentioned,  together  with  the 
costs  and  charges  incurred  in  a  certain  cause  commenced  in  the  Sheriffs' 
Court  by  the  defendants  G.  C.  the  elder  and  G.  C.  the  younger  against 
the  plaintiffs,  and  removed  into  the  Court  of  King's  Bench,  and  after- 
wards sent  to  the  Sheriffs'  Court,  (being  the  said  action  of  assumpsit  so 
commenced  and  pending  as  aforesaid,")  such  costs  to  be  taxed  as  be- 
tween attorney  and  client;  that  the  18/.  was  to  be  paid  by  instalments, 
viz.,  6/.  on  December  28th,  1833,  6/.  on  January  2Rlh,  1834,  and  6/.  on 
February  28th,  1834,  and  the  costs  to  be  paid  "within  four  days  after 
the  master  should  have  taxed  the  same ;  and  that,  if  default  should  be 
made  in  payment  of  either  or  any  of  the  sums  at  the  days  and  times 
therein  above  mentioned,  judgment  was  to  be  entered  up,  and  execution 
to  issue  for  the  whole  or  any  part  of  such  sum  as  should  be  then  due 
and  unpaid.''  The  declaration  then  stated  that,  although,  at  the  time 
of  the  committing,  &c.,  a  part  only,  to  wit,  12/.  of  the  said  IS/., 
was  due  and  unpaid,  "and  although  the  said  costs  and  charges  incur- 
red in  the  $aid  cause  in  the  said  memorandum  mentioned  had  not 
been  taxed  by  any  of  the  masters  of  the  said  Court  of  King's  Bench, 
nevertheless  the  said  defendants,  disregarding  the  terms  in  the  said 
memorandum  expressed  and  contained,  and  their  duty  in  that  be- 
half, and  contriving  and  intending  to  cause  the  said  plaintiff  to  be  im- 
prisoned and  to  be  detained  in  prison  for  a  much  greater  sum  of  money 
than  was  justly  due  and  payable  by  him,  according  to  the  tenor  of  the 
said  memorandum  and  the  terms  thereof,  and  to  injure,  prejudice,  and 
aggrieve  him  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit,  on  the 
6ihdayof  February,  1834,  wrongfully  and  injuriously  caused"  a  ca.  sa. 
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to  be  issued  under  colour  of  a  judgment  alleged  to  have  been  entered 
up  on  the  warrant  of  attorney,  and  endorsed  the  said  ca.  sa.  to  levy  62/. 
12^.,  besides  poundage,  &c.,  the  same  then  being  a  much  greater  amount 
than  was  then  due  and  payable  by  plaintiff  to  the  defendants  Castle 
senior  and  Castle  junior,  according  to  the  terms  of  the  memorandum; 
which  writ  the  defendants,  "contriving  and  intending  as 'aforesaid, 
wrongfully  and  injuriously  delivered  "  to  the  sheriffs,  and  they  by  vir- 
tue thereof  arrested  plaintiff  and  detained  him  in  custody,  &c. 

Pleas,  1.  Not  Guilty.  2.  That,  before  and  at  the  time  of  the  com- 
mitting, &c.,  the  sum  of  18/.,  mentioned  in  the  said  memorandum,  was, 
according  to  the  terms  thereof,  due  and  unpaid  by  plaintiff  to  Castle 
senior  and  Castle  junior,  and  that  afterwards,  and  before  the  committing, 
&c.,  viz.  7th  December,  1833,  the  costs  and  charges  incurred  in  the  said 
cause  in  the  said  Memorandum  mentioned  were  taxed  by  one  of  the 
masters  of  the  said  Court  at  a  large,  &c.,  viz.  44/.  12^.,  making,  with  the 
18/.,  62/.  12.y.,  which  remained  unpaid  until  and  at  the  time  when,  &c., 
in  the  dec,laration  mentioned,  wherefore  the  last  mentioned  defendants 
in  their  own  right,  and  defendant  Browne  as  their  attorney  and  by  their 
command,  at  the  same  time  when,  &c.,  being  more  than  four  days  after 
the  said  master  had  taxed  the  said  costs,  caused  and  procured  the  said 
writ  to  be  issued,  &c.  Verification.  Replication  to  this  plea,  de  injuria. 
Issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London 
after  Trinity  term,  1835,  it  appeared  that  the  action  in  the  Sheriffs'  Court 
had  been  settled  by  the  now  plaintiff  giving  a  warrant  of  attorney  with 
a  memorandum,  as  stated  in  the  declaration ;  that  on  December  7th, 
1833,  the  now  defendant  Browne  Went  before  an  assistant  master  of 
the  Court  of  King's  Bench,  and  obtained  a  taxation  of  the  costs  in  that 
Court  ex  parte,  no  notice  of  taxation  having  heen  given  to  the  now 
plaintiff's  attorney  on  the  record  in  the  Sheriffs' Court ;  and  that  the 
master  gave  an  allocatur  for  41/.  7.9.,  inclusive  of  the  costs  in  that  Court, 
understanding,  from  the  statement  of  the  parties  attending  him,  that 
those  costs  had  already  been  taxed  in  the  Sheriffs'  Court ;  which,  how 
ever,  was  not  the  case.  A  summons  was  then  taken  out,  on  the  part  of 
the  now  plaintiff,  to  obtain  a  review  of  the  taxation ;  and  a  judgeV 
order  was  obtained  for  the  master  to  tax  the  costs  in  the  Sheriffs'  Court. 
The  master  thereupon  referred  those  costs  to  the  prothonotary  of  the 
Sheriffs'  Court.  Pending  the  taxation  by  him,  judgment  was  signed  on 
the  warrant  of  attorney;  and,  on  February  6th,  1834,  the  now  plaintiff 
was  arrested  on  a  ca.  sa.  endorsed  to  levy  62/.  12^.,  including  the  whole 
debt  of  18/.,  and  the  full  costs  in  the  Sheriffs'  Court.  On  Fel)ruary  8th, 
he  vras  discharged  out  of  custody  by  a  judge's  order.  The  costs  in  the 
Sheriffs'  Court  were  afterwards  taxed  in  that  Court ;  and  a  new  taxation 
was  then  had  before  the  master  of  the  Court  of  King's  Bench  ;  and  on  that 
occasion  the  costs  of  the  cause  were  reduced  by  22/. :  those  in  the  Sheriffs' 
Court  appearing  now  to  be  14/.  less  than  on  the  first  taxation.  The 
Lord  Chief  Justice  directed  the  jury  that  the  first  proceeding  before  the 
master  was  no  taxation  at  all,  that  it  lay  on  the  defendants  to  prove  a 
taxation,  and  that  they  had  shown  no  right  to  arrest ;  and  he  left  it  to 
the  jury  to  say  what  damages  the  now  plaintiff  was  entitled  to  for  his 
imprisonment.  Leave  was  reserved  to  move  to  enter  a  verdict  for  the 
defendants,  on  objections  taken  in  the  course  of  the  trial ;  and  the  plain- 
tiff had  a  verdict. 
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In  the  ensuing  Michaelmas  term,  AW/y  obtained  a  rule  calling  on  the 
plaintiff  to  show  cause  why  a  verdict  should  not  be  entered  for  the  de- 
fendants, or  one  or  more  of  them,  or  a  new  trial  had  ;  and  it  was  part 
of  the  rule,  that  the  defendants  should  be  at  liberty  to  move  to  arrest  the 
judgment.  The  ground  for  a  new  trial  or  verdict  for  the  defendants  was 
thai  the  issue  on  their  part,  on  the  special  plea,  was  supported  by  the 
evidence;  the  ground  for  arresting  judgment  was.  that  the  declaration 
did  not  aver  malice;  Scheibelw,  Fairhaiuj  1  H.  &  P.  3SS,  («)  was  cited. 

Swann  now  showed  cause.  The  plea,  that,  at  the  time  of  the  arrest, 
IS/,  was  due  according  to  the  memorandum,  and  that  the  costs  had  been 
taxed,  was  not  borne  out  by  the  evidence.  Assuming  that  the  Castles 
might  sign  judgment  for  the  whole  IS/.,  on  neglect  to  pay  two  instal- 
ments, there  had  been  no  taxation  of  costs  at  the  time  of  the  arrest. 
[Lord  Denman,  C.  J.  Should  not  you  have  replied»that  there  had  been 
no  legal  taxation?]  It  was  unnecessary;  the  proceeding  which  had 
taken  place  before  the  master  was  a  nullity.  It  is  true  that  the  now 
plaintiff  might  have  brought  an  action  for  that  irregular  proceeding; 
but  he  is  not  the  less  entitled  to  sue  as  he  now  does.  As  to  the  declara- 
tion, the  facts  stated  supply  the  place  of  an  averment  that  the  arrest  was 
malicious.  In  Crozer  v.  Filling,  4  B.  &  C.  26,  (10  E.  C.  L.  R.  271,)  the 
refusal  of  a  creditor  to  authorize  the  sheriff  to  discharge  a  debtor  out  of 
custody,  on  tender  of  the  debt  and  costs,  was  held  to  be  in  itself  prima 
facie  malicious.  Under  the  circumstances  alleged  here,  "  wrongfully 
and  injuriously"  may  be  taken  to  imply  malice.  [Lord  Denman,  C.  J. 
In  Crozer  v.  Fillings  no  question  arose  on  the  pleadings.]  No  aver- 
ment of  malice  was  made  in  Wentworlh  v.  Bnllen,  9  B.  &  C.  840,  (17 
E.  C.  L.  R.  503.)  [Coleridge,  J.  It  does  not  appear  from  the  report 
what  the  form  of  declaration  was.]  There  the  defendant,  having  taken 
a  cognovit  from  the  plaintiff,  sued  out  execution  upon  it  for  a  larger  sum 
than  the  terms  of  the  cognovit  warranted ;  and  Parke,  J.,  held  that  the 
action  for  issuing  such  execution  was,  in  substance,  an  action  for  breach 
of  contract.  The  same  may  be  said  of  the  present  action;  and,  if  the 
gronnd  of  it  be  a  violation  of  contract,  there  is  no  necessity  to  show  ma- 
lice. In  an  action  for  an  illegal  arrest  malice  is  not  averred.  [Patte- 
sox,  J.  That  is  in  trespass,  where  the  proceeding  is  altogether  void.  I 
never  saw  a  declaration  in  case,  for  an  arrest,  without  the  word  "  ma- 
Hcionsly,"] 

^«y%>  contra.  The  plea  was  sufficiently  proved.  [Lord  Denman, 
C.  J.  Can  you  say  that  it  was  so  as  to  the  taxation  ?]  The  defendants 
P"t  in  an  allocatur  for  62/.  12^.  The  plaintiff's  case  was  that  this  was, 
in  trnih,  no  allocatur.  But,  to  set  up  this  defence,  they  should  have  re- 
plied that  the  allocatur  was  void,  and  was  superseded  by  another.  As  it 
was,  it  appeared  that  the  costs  had  in  fact  been  taxed  according  to  the 
terms  of  the  memorandum.  It  may  be  a  question  whether  the  learned 
judge  who  made  the  order  for  a  new  taxation  could  properly  do  so. 
[Lord  Denman,  C.  J.  He  had  jurisdiction;  we  cannot  inquire  into 
that  now.  Patteson,  J.  If  the  order  was  wrong  you  should  have  ap- 
plied to  the  Court  at  the  time.]  The  action  is  misconceived.  It  should 
have  been  brought  for  improperly  representing  to  the  master  that  the 
costs  in  the  Sheriffs'  Court  had  been  taxed  when  they  had  not,  whereby 

(a)  Kellj  tlflo  contended,  in  moving  for  tiie  rule,  that,  assuming  the  attorney  to  be  liable  in  thia 
*^n,  (he  jther  defendants  were  not  so,  they  being  free  from  blame  in  the  irregularity  which  had 
^^  place ;  and  he  cited  Stfsk^s  v.  White,  I  Cro.  M.  &  R.  2«3.    S.  C.  4  Tyr.  786. 
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he*  was  induced  to  make  his  allocatur  for  too  large  a  sum.  (On  the  other 
point  he  was  not  heard.) 

Lord  Denman,  C.  J.  There  is  no  ground  for  a  new  trial  in  this  case, 
hecause  the  plaintiff's  points  were  proved.  But,  as  to  the  form  of  ac- 
tion, I  should  have  wished  to  see  some  authority  for  a  statement,  like 
that  in  the  present  declaration,  omitting  the  allegation  of  malice.  I  am 
of  opinion  tliat  the  averment  of  malice  was  necessary.  In  Scheibel  v. 
Fairbainy  1  B.  &  P.  388,  where  a  declaration  in  case  stated  that  the  de- 
fendants had  sued  out  a  capias  ad  respondendum  against  the  plaintiff, 
who  afterwards  paid  the  debt,  and  that  the  defendants^  neglecting  their 
duly,  did  not  countermand  the  arrest,  but  wrongfully  neglected  so  to  do, 
by  means  whereof  the  plaintiff  was  imprisoned,  the  judgment  was  ar- 
rested for  want  of  an  allegation  of  malice.  In  Gibson  v.  Chaters^  2  B. 
&  P.  129,  where  the^plaintiff,  against  whom  the  defendant  had  issued  a 
bailable  writ,  paid  the  debt,  but  was  afterwards  arrested  on  an  alias  writ 
i^sued  upon  the  original  affidavit  of  debt.  Lord  Eldon  nonsuited  the 
])laintiff  for  want  of  proof  of  express  malice,  and  the  Court  of  Common 
Pleas  upheld  that  ruling.  This  last  decision  appears  indeed  to  have  been 
questioned  by  Lawrence,  J.,  in  Sinclair  v.  Eicired,  4  Taunt.  7,  but  is 
niaintainable,  as  the  affidavit  of  debt  was  made  before  the  payment: 
and  the  party  arresting  does  not  appear  to  have  known  of  the  payment 
when  the  alias  writ  was  taken  out.  There  are  many  cases  in  which 
the  want  of  probable  cause  has  been  held  to  be  proof  of  malice,  when 
alleged ;  but  none  has  been  pointed  out  in  which  the  omission  to  aver 
malice  has  been  made  up  for  by  other  allegations  in  the  manner  here 
suggested. 

LiTTLEDALE,  J.  The  plaintiff  here  alleged  that  the  writ  was  sued 
out  upon  an  excessive  demand.  The  defendant  was  to  show  that  IS/, 
was  due,  and  that  the  costs,  which  he  also  claimed,  had  been  taxed.  I 
think  the  plea  was  proved  as  to  the  18/.,  but  not  as  to  the  costs.  The 
taxation,  having  been  set  aside,  was  as  if  it  had  never  been  made ;  as 
if  the  parties  had  gone  before  some  other  person  than  the  proper  officer. 
So  far,  therefore,  the  charge  in  the  declaration  was  not  answered.  As 
to  the  form  of  the  declaration  ;  in  trespass,  where  the  act  of  arrest  is  in 
Itself  illegal,  no  averment  of  malice  is  necessary ;  but  in  case  for  suing 
out  a  writ  for  more  than  is  due,  according  to  the  precedents,  and  to  the 
principles  of  distinction  between  actions  of  trespass  and  on  the  case, 
malice  must  be  alleged.  It  may  be  said  that  such  an  averment  is  ne- 
cessary where,  in  default  of  it,  the  excess  complained  of  might  be  im- 
puted to  mistake,  but  that,  where  it  appears  on  the  proceedings  of  the 
Court  itself,  of  which  the  arresting  party  must  be  presumed  cognisant, 
that  the  sum  claimed  by  him  could  not  be  due,  the  allegation  of  malice 
is  superfluous.  Nevertheless,  I  think  that  the  plaintiff  was  bound  to 
allege  it;  the  malice  would  in  such  a  case  be  very  easily  proved ;  but 
still  it  might  be  possible  to  show  that  there  was  a  mistake ;  and  there- 
fore, in  point  of  form  at  least,  malice  ought  to  have  been  averred.  The 
rule  must  be  absolute  for  arresting  the  judgment. 

Patteson,  J.  It  has  been  contended  that  this  action  should  have 
been  brought  for  a  misrepresentation  to  the  master ;  and  that  would  be 
true,  if  the  representation  made  had  been  the  only  act  of  the  defendant, 
and  nothing  which  took  place  afterwards  had  been  in  his  control.  But 
the  complaint  there  is,  not  merely  of  a  misrepresentation,  but  of  acts  of 
the  defendant  grounded  upon  it;  an  action  for  the  arrest  was,  therefore, 
proper.     Proof  of  malice  was  not  called  for,  because  malice  was  not 
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alleged.  The  plea  was  not  proved.  At  the  time  of  the  arrest  the  allo- 
catur had  been  set  aside ;  %nd  therefore  nothing  was  due  for  costs  ac- 
cording to  the  memorandum  on  the  warrant  of  attorney.  As  to  the 
form  of  the  declaration,  I  have  not  the  slightest  doubt  that,  to  support 
an  action  like  the  present,  there  must  be  malice  express  or  implied,  and 
that  it  must  be  alleged.  If  the  allegation  of  malice  were  immaterial,  it 
IS  not  easy  to  say  why  the  question  as  to  proof  should  have  arisen  in 
many  cases  of  this  kind  where  it  has  been  discussed  whether  want  of 
probable  cause  was  proof  of  malice. 

Coleridge,  J.  I  think  that  this  action  was  well  conceived ;  but  I 
have  no  doubt  that,  in  an  action  for  arresting  without  probable  cause, 
an  averment  of  malice  is  necessary. 

Rule  absolute  for  arresting  judgment. 


REED  against  COWMEADOW  and  RUDGE.  («)— p.  661. 

A  party  having  apprehended  another,  and  proceeded  against  him  before  a  justice,  under  stat  7  dc 
8  G.  4,  c.  30.  8.  24;  for  a  malicious  injury  to  ppoperty,  the  juHlice  dismissed  the  complaint, 
beingr  of  opinion  that  the  party  charged  had  acted  under  a  reasonable  supposition  of  right,  ac- 
cording to  the  proviso  of  sect.  24.     An  action  of  trespass  beinjf  brought  for  the  arrest, 

Held,  that  the  defendant,  if  he  acted  under  a  bona  fide  belief  that  the  case  fell  within  the  statute, 
was  entitled  to  notice  of  action  under  s,  41 ;  and  that,  in  default  of  notice,  the  jury  on  the  trial 
might  properly  be  directed  to  find  for  the  defendant,  if  they  thought  that  he  had  acted 
bona  fide. 

Trespass  for  assaulting  and  falsely  imprisoning  the  plaintiff.  On  the 
trial  before  Parke,  B.  at  the  last  Spring  assizes  at  Gloucester,  it  appeared 
that  the  plaintiff  had  pulled  down  part  of  the  chimney  of  a  building  in 
the  defendant  Cowmeadow^s  possession;  that  Cowmeadow  thereupon 
took  the  plaintiff  and  (about  five  in  the  afternoon)  delivered  him  into 
the  custody  of  a  constable,  the  defendant  Rudge,  who,  by  Cowmeadow *s 
direction,  kept  him  in  charge  till  the  next  morning  ;  that  the  plaintiff  was 
then  dismissed  without  being  taken  before  a  magistrate,  the  defendant 
Cowmeadow  having  obtained  a  summons  for  his  attendance  at  a  subse- 
quent time;  that  the  plaintiff  and  Cowmeadow  afterwards  attended 
before  a  magistrate,  and  Cowmeadow  made  a  charge  against  the  plain- 
tiff under  stat.  7  &  8  G.  4,  c.  30,  s.  24  ;  and  that  the  magistrate  dismissed 
the  complaint,  thinking  that  the  plaintiff  had  acted  under  a  reasonable 
supposition  of  right  within  the  meaning  of  the  proviso  contained  in  that 
section.  No  notice  of  action  had  been  given,  and,  on  the  trial,  a  non- 
suit was  contended  for  on  this  ground.  The  learned  judge  refused  to 
nonsuit;  and  in  summing  up  he  stated  to  the  jury  that  the  plaintiff, 
having  acted  under  a  colour  of  rtght,  was  in  the  same  situation  as  if  he 
had  actually  had  a  right;  but  that  the  question,  as  to  the  point  of  no- 
tice, was,  whether  the  defendant  Cowmeadow  had  acted  under  a  bona 
fuJe  belief  that  he  was  proceeding  in  pursuance  of  the  statute  ;  for  that, 
if  he  did  so  believe,  he  was  entitled  to  notice  :  and  his  lordship  left  it 
to  the  jury,  under  the  circumstances,  whether  Cowmeadow  had  enter- 
tained such  bona  fide  belief.     The  jury  found  for  the  defendants. 

(a)  Thiyifase  was  argued  and  decided  on  April  20th,  but  has  been  postponed,  in  order  that  U 
■light  immediately  prcceile  Wedge  v.  Berkeley, 
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LtidloWf  Serjt.,  in  this  term,  moved  for  a  new  trial  on  the  ground  of 
misdirection.     No  notice  was  necessary,  unJer  sect.  41  of  stat.  7  &  8  G. 

4,  c.  30 ;  because  the  act  for  which  the  plaintiflF  was  arrested  falls  within 
an  exception,  in  the  proviso  of  sect.  24,  which  takes  the  case  entirely 
out  of  the  statute.  [Patteson,  J.  referred  to  Bttchty  v.  Sidts^  9  B.  &  C. 
806,  (17  E.  C.  L.  R.  502  ;)  and  Ballinger  v.  Ferris^  1  Mee.  &  W.  628; 

5.  C.  Tyrwh.  &  Gr.  920.]  In  Beechey  v.  Sides,  the  act  with  which  the 
defendant  had  charged  the  plaintiff  fell  within  sect.  20  of  stat.  7  &  8  G. 
4,  c.  30 ;  which  does  not  contain  any  proviso  like  that  of  sect.  24. 
[Coleridge,  J.  You  say  that,  if  a  party  has  arrested,  supposing  the  case 
not  to  be  within  the  exception  of  sect.  24,  and  it  is  within  it,  he  is  not 
entitled  to  notice.]  If  the  case  is  within  the  fexception,  the  statute,  as 
far  as  it  regards  notice,  is  as  if  it  had  not  passed.  [Coleridge,  J.  Sup- 
pose, instead  of  the  enactment  and  exception  in  sect.  24,  it  had  been 
provided  that  any  person  committing  damage,  &c.,  not  under  a  reason- 
able supposition  of  right,  shall  be  liable  to  be  apprehended,  and  to  pay 
a  fine  if  convicted  :  do  you  say  that  a  person  who  apprehended  another, 
supposing  him  liable  under  that  clause,  would  not  be  entitled  to  no- 
tice ?]  The  clause  requiring  notice  takes  away  a  common  law  right, 
and  its  operation  is  not  to  be  extended.  [PAxtEsoN,  J.  It  does  not 
take  away  the  right  of  action;  it  only  makes  notice  a  requisite.] 

Lord  Denman,  C.  J.  Beechey  v.  Sides  is  nearly  in  point ;  and  the 
doctrine  of  Lord  Tenterden  there  is  decisive  of  this  case.  There  must 
be  no  rule. 

Patteson  and  Coleridge,  Js.  concurred. 

Rule  refused,  (a) 

(a)  Bee  the  next  case. 


WEDGE  against  The  Honourable  MAURICE  FREDERICK  FITZ- 
HARDINGE  BERKELEY.— p.  663. 

Under  stat  24  G.  2,  c.  44,  0.  1,  a  magistrate,  sued  for  detaining  goods  on  a  suspicion  of  felony, 
is  entitled  to  notice  of  action,  if  he  proceeded  under  a  bona  fide  belief  that  he  was  executing 
his  duty,  although  it  be  proved  that  he  had  no  reasonable  ground  of  suspicion. 

The  bona  fides,  as  well  as  the  reasonableness  of  the  suspicion,  is  a  question  for  the  jury. 

And,  if  the  plaintiflf  seeks  to  maintain  his  action  without  having  given  notice,  it  lies  on  him  to 
cause  the  question  of  bona  fides  to  be  put  to  the  jury. 

Trespass.  The  declaration  contained  counts,  1 .  For  assaulting  plain- 
tiflf. 2.  For  taking  from  him  a  wheelbarrow  and  a  sack  of  grass,  &c. 
Plea,  Not  Guilty.  On  the  trial  before  Littledale,  J.  at,  the  Lewes 
Summer  assizes,  1835,  the  following  facts  appeared.  The  defendant,  a 
magistrate,  met  the  .plaintiff^s  son  in  the  day-time  wheeling  a  barrow 
►of  new-mown  grass,  in  sacks.  The  defendant  stopped  the  barrow,  and 
asked  what  the  sacks  contained.  According  to  the  defendant's  case,  the 
.plaintiff's  son  answered  that  it  was  no  business  of  the  defendant's ;  the 
son  himself  stated  in  evidence  that  he  immediately  told  the  defendant 
what  was  in  the  sacks,  and  told  him  also  that  a  Mrs.  Reynolds  had 
given  the  plaintiflf  leave  to  cut  it  in  a  particular  field.  The  defendant 
said  that  he  believed  it  to  be  stolen  property,  and  should  seize  it  as  such. 
The  plaintiflf  came  up  during  the  conversation,  and,  according  10  the 
.evidence  on  his  behalC  stated  again  the  manner  in  which  the  grass  had 
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been  obtained.  The  defijndant  had  it  wheeled  away  to  his  own  pre- 
mises ;  but  aflerwards,  finding  on  inquiry  that  it  had  not  been  stolen, 
he  offered  it  back.  The  plaintiff  lived  in  the  defendant's  neighbour- 
hood ;  he  was  a  labourer  in  husbandry  and  looked  after  a  farm ;  he  had 
land  of  his  own.  No  notice  of  action  was  given  under  stat.  24  G.  2,  c. 
44,  s.  1.  The  defendant's  counsel  submitted  that,  for  want  of  such  no- 
tice, the  plaintiff  must  be  nonsuited.  The  learned  judge  thought  that 
there  should  have  been  notice,  but  he  refused  to  nonsuit,  giving  leave, 
however,  to  move  for  a  nonsuit.  Evidence  was  then  gone  into  for  the 
defendant.  Littledale,  J.,  in  summing  up,  stated  to  the  jury  that,  the 
defendant  being  a  magistrate,  if  he  had  reasonable  ground  of  suspicion 
that  the  property  was  "stolenj^he  was  entitled  to  a  verdict;  but  the 
learned  judge  added  that  he  saw  no  ground  for  such  suspicion  ;  leaving 
the  question,  however,  with  the  jury.  A  verdict  was  given  for  the 
plaintiff  on  the  count  for  an  asportavit,  damages,  5/.  In  the  ensuing 
term  a  rule  nisi  was  obtained  for  entering  a  nonsuit. 

Turner  now  showed  cause.  Notice  of  action  isrequisite,  under  stat. 
24  G.  3,  c.  44,  8.  1,  in  those  cases  only  where  the  action  is  brought 
against  a  justice  "  for  any  thing  by  him  done  in  the  execution  of  his 
office."  The  act  here  complained  of  was  not  so  done.  If  a  magis- 
trate commits  an  error  in  a  proceeding  regularly  before  him,  he  is  en- 
tilled  to  notice ;  but,  if  he  sets  aside  legal  forms,  and,  under  colour  of 
his  office,  stops  a  person  on  the  high  road,  and  detains  property  as 
stolen,  merely  upon  his  own  view,  he  is  entitled  only  to  the  protection, 
which  a  constable  enjoys,  tfiat,  if  he  has  acted  erroneously,  he  shall  be 
excused  on  showing  reasonable  grounds  of  suspicion.  The  latitude 
given  to  a  justice  of  peace,  and  to  a  constable,  in  this  respect,  is  shown 
in  3  Hawk.  P.  C.  178,  b.  2,  c.  13,  s.  13,  7lh  ed.,  1795  ;  and  2  Hale's  P. 
C.  86,  87.  90;  part  2,  c.  11,  ed.  1800.  In  Cooke  v.  Leonard,  6  B.  & 
C.  353,354,  (13  E.C.  L.R.  195,)Bayley,  J.  says, '^f  a  magistrate  act  in 
a  case  which  his  general  character  authorizes  him  to  do,  the  mere  excess 
of  authority" 'does  not  deprive  the  "magistrate  of  that  protection  which 
is  conferred  upon  those  who  act  in  execution  of  it ;  but  where  there  is 
a  total  absence  of  authority  to  do  any  part  of  that  which  has  been  done, 
the  party  doing  the  act  is  not  entitled  to  that  protection."  And  he 
proceeds  to  cite  several  cases  in  which  notice  of  action  to  a  magistrate 
has  been  held  necessary  or  unnecessary.  Here  the  ground  of  protec- 
tion fails ;  for  there  was  no  reasonable  cause  of  suspicion,  as  the  finding 
of  the  jury  shows.  James  v.  Saunders,  10  Bing.  429,  (25  E.  C.  L.  R. 
184,)  where  the  magistrate  was  held  not  entitled  to  notice,  is  like  the 
present  case.  [Littledale,  J.  If  the  magistrate  acted  without  rea- 
sonable cause,  the  plaintiff  would  be  entitled  to  a  verdict ;  but  it  may 
be  a  different  question  whether  notice  should  not  have  been  given. 
Patteson,  J.  You  do  not  distinguish  between  right  to  do  the  act,  and 
right  to  notice.]  If  the  magistrate  acts  without  reasonable  cause,  he 
puts  himself  in  the  situation  of  any  other  individual,  and  must  rest  on  such 
defence  as  the  common  law  gives  him.  [Lord  Denman,  C.  J.  The 
observations  of  Alderson,  J.,  and  Bosanquet,  J.,  in  James  v.  Saun- 
ders,  10  Bing.  431,  (25  E.  C.  L.  R.  184,)  apply  here ;  for  the  learned 
judge  in  the  present  case  was  not  asked  to  leave  it  to  the  jury  whether 
or  not  the  defendant  acted  bona  fide.]  The  defendant's  conduct  showed 
that  he  could  not  be  acting  bona  fide. 

Piatt,  contra.    No  question  was  raised  on  the  bona  fides :  the  de- 
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fence  was  put  on  the  ground  of  right.  But,  if  the  magistrate  acts  bona 
fide  in  the  plain  execution  of  his  duty,  he  is  entitled  to  notice,  even 
though  the  suspicion  on  which  he  acted  may  not  prove  justifiable.  The 
object  of  notice  is  that  he  may  tender  amends  if  he  has  acted  on  a 
groundless  suspicion.  According  to  the  argument  on  the  other  side, 
notice  is  to  be  given  only  where  the  suspicion  was  not  groundless.  In 
Slaight  V.  Gesy  2  Stark.  N.  P.  C.  445,  (3  E.  C.  L.  R.  424,)  Lord  Tenter- 
den  held  that  a  constable  making  an  arrest  for  felony  without  reasonable 
cause  was  within  the  protection  of  stat.  21  Ja.  1,  c.  12,  s.  5,  which 
directs  that  actions  against  constables,  for  any  thing  done  by  virtue  or 
reason  of  their  offices,  shall  be  brought  in  the  county  where  such  fact 
was  done.  In  Hopkins  v.  Crowe,  4  A.  &  E.  774,  (31  E.  C.  L.  R.  177,) 
where  the  defendant  was  held  not  entitled  to  notice  of  action  under 
stat.  5  &  6  W.  4,  c.  59,  s.  19,  it  is  clear  that,  if  the  party  had  been  a 
constable  or  the  owner  of  the  horse  which  was  injured,  the  Court  would 
have  considered  it  a  proper  inquiry  whether  he  had  acted  bona  fide, 
and  would  have  deemed  him  entitled  to  notice  if  he  had  so  acted.  The 
defendant  here  was  a  magistrate,  and  would  have  been  justified  in  de- 
taining the  grass  if  he  had  done  so  on  reasonable  ground  of  suspicion; 
he  thought  that  he  had  such  ground,  and  that  he  was  doing  his  duly 
as  a  magistrate.  In  Cook  v.  Clark,  10  Bing.  19,  (25  E.  C.  L.  R.  16,) 
an  officer  who  had  entered  a  house,  with  a  warrant,  for  the  purpose  of 
taking  a  person  named  in  it  whom  he  bona  fide  believed  to  be  there, 
was  held  entitled  to  notice  of  action  under  stat.  46  G.  3,  c.  87,  s.  21, 
(local  and  personal,  public,  Southwark  Court  of  Requests  Act,)  though 
the  party  was  not  in  the  house  when  he  entered. 

Lord  Denman,  C.  J.  The  defendant  was  entitled  to  notice  of  action 
if,  when  doing  that  which  is  complained  of,  he  was  acting  "  in  the  exe- 
cution of  his  office,"  within  stat.  24  G.  2,  c.  44,  s.  1.  If  he  had  acted 
on  a  reasonable  ground  of  suspicion  that  the  property  was  stoien,  ne 
would  have  been  entitled  to  a  verdict ;  and  the  case  went  to  the  jury 
on  that  question,  and  they  found  against  him.  Now  the  question  is, 
whether  he  acted  in  the  execution  of  his  duty,  so  as  to  be  entitled  to 
notice ;  and  I  think  he  did,  if,  with  some  evidence  before  him,  he  really 
thought  that  property  had  been  stolen,  and  seized  what  he  believed  to 
be  so.  At  the  end  of  the  plaintiff's  case  the  defendant's  counsel  moved 
for  a  nonsuit.  It  is  clear  that  at  the  time  the  plaintiff  did  not  rely  upon 
the  want  of  bona  fides.  Evidence  was  gone  into  for  the  defendant ; 
and  the  case  went  to  the  jury  on  the  point  as  to  reasonable  suspicion. 
That,  however,  left  open  the  question  whether  notice  was  necessary  or 
not,  which  depends  on  the  bona  fides.  If  the  plaintiff  meant  to  say 
that  the  defendant  acted  in  the  execution  of  his  office  colourably,  or  to 
discharge  an  old  grudge,  or  otherwise  in  bad  faith,  he  should  have  re- 
quired the  learned  judge  to  put  the  question  of  bona  fides  to  the  jury; 
and,  if  they  had  found  against  the  defendant  on  that  point,  I  should  say 
that  notice  would  not  have  been  necessary.  But  that  course  was  not 
taken :  and  therefore  the  rule  must  be  absolute  to  enter  a  nonsuit  for 
want  of  notice. 

Littledale,  J.  I  think  that  the  jury  found  a  proper  verdict ;  but 
that  does  not  decide  the  present  question.  Whether  the  defendant  is 
entitled  to  a  verdict  on  the  merits,  and  whether  he  is  entitled  to  notice, 
are  very  different  inquiries.  If  he  had  notice,  and  the  merits  were 
against  him,  he  might  tender  amends.     Had  there  been,  in  this  case, 
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any  want  of  bona  fides  shown,  or  any  proof  that  the  defendant  acted  on 
a  grudge,  the  case  would  not  stand  as  it  now  does.  But  the  evidence 
did  not  lead  to  any  such  conclusion.  (He  then  recapitulated  the  prin- 
cipal facts.)  It  seems  to  me  that  the  defendant  acted  bona  fide;  and, 
that,  being  so,  he  was  entitled  to  notice. 

Patteson,  J.  There  were  two  points  in  question  in  this  case;  the 
bona  fides,  and  the  grounds  of  suspicion.  The  question  of  bona  fides 
was  not  put  to  the  jury:  but,  if  circumstances  raise  that  question,  there 
is  no  doubt  that  it  is  for  the  jury.  The  defendant  applied  for  a  non- 
suit by  reason  of  the  want  of  notice,  at  the  close  of  the  plaintiff's  case. 
The  plaintiff  did  not  then  dispute  the  bona  fides,  or  require  that  the 
opinion  of  the  jury  shoiild  be  taken  upon  it.  It  must  therefore  have 
been  assumed,  at  that  time,  that  the  defendant  acted  bona  fide,  suppos- 
ing that  he  acted  with  authority.  Then  the  statute  24  G.  2,  c.  44,  sec. 
1,  protects  a  naagistrale  for  any  thing  done  "in  the  execution  of  his 
office;"  that  is,  where  he  acts,  bona  fide,  with  the  intention  to  execute 
it.  In  general  it  has  not  been  put  to  the  jury  whether  the  magistrate 
acted  bona  fide,  because  that  has  been  assumed  ;  but  the  question  is 
for  them.  The  defendant  here  is  not  entitled  to  a  verdict,  because  rea- 
sonable gromid  of  suspicion  has  been  negatived ;  but  the  rule  must  be 
absolute  for  entering  a  nonsuit  on  account  of  the  want  of  notice. 

Coleridge,  J.  The  distinction  is  clear  between  that  which  amounts 
to  a  defence  and  that  which  entitles  to  notice.  The  magistrate  is  en- 
titled to  notice  where  he  has  no  defence  on  the  merits,  but  where,  in  a 
matter  within  his  jurisdiction,  he  has  exceeded  its  limits  (as  if  he  has 
proceeded  singly  where  another  magistrate  ought  to  have  joined,)  acting, 
nevertheless,  bona  fide.  Whether  there  was  bona  fides,  and  whether 
there  was  reasonable  cause,  are  both  questions  for  the  jury.  The  first 
question  has,  in  general,  not  been  put,  the  bona  fides  being  assumed  ; 
and  I  think  it  was  assumed  here.  The  defendant  but  it  to  the  learned 
judge,  at  the  end  of  the  plaintiff 's  case,  that  there  should  be  a  nonsuit 
for  want  of  notice ;  but  the  plaintiff  never  proposed  that  the  jury  should 
be  asked  whether  the  defendant  had  acted  bona  fide;  a  question  which 
the  judge  would  have  put  if  required.  The  defendant  must,  at  all 
events,  have  the  benefit  of  the  omission. 

Rule  absolute,  (a) 

(a)  See  the  preceding  case. 


MAY  ALL  and  others  against  MITFORD  and  others.— p.  670. 

Action  against  insurers,  on  a  fire  insurance  policy  upon  the  machinery  of  cotton  mills,  con- 
taining a  warranty  that  the  mills  should  be  worked  by  day  only.  Plea,  that  a  steam  engine 
and  horizontal  shafts,  being  parUof  the  miilst  were  without  defendants*  consent  tvorked  by 
night,  and  nut  by  day  only. 

Held  bad,  on  motion  for  judgment  non  obstante  veredicto,  a»  not  showing  a  breach  of  the  warranty. 

Assumpsit  on  a  policy  of  insurance  against  fire.  The  declaration  set  out 
the  policy,  which  was  on  the  machinery  of  certain  cotton  mills,  and  con- 
tained the  following  warranty,  (among  others:)  "  Warranted  that  the  said 
mills  were  brick  built,  and  slated ;  that  they  be  warmed  and  worked  by 
steam,  lighted  by  gas,  worked  by  day  only,  Sic."     Allegation  (among 
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others,)  that  the  said  mills  were  brick  builty  and  slated;  that  they  were 
warmed  and  worked  by  steam,  lighted  by  gas,  worked  by  day  only, 
&c.  The  declaration  stated  a  loss  by  fire :  breach,  non-payment  of  the 
amount  of  loss. 

First  plea.  That  a  certain  steam  engine  and  certain  upright  and 
horizontal  shafts,  then  being  respectively  parts  of  the  said  mills  in  the 
said  policy  of  assurance  mentioned,  after  the  making  of  the  said  policy 
of  assurance  in  the  said  declaration  mentioned,  to  wit,  the  1st  May, 
1834,  and  on  divers  other  times  between  that  time  and  the  destruction 
of  the  said  premises  by  fire,  as  in  the  declaration  mentioned,  were,  with- 
out the  leave  or  consent  of  defendants,  worked  by  night  and  not  by  day 
only.    Verification. 

Replication.  That  the  said  supposed  steam-engine  and  shafts  in  that 
plea  mentioned  were  not  respectively  parts  of  the  said  mills  in  the  said 
policy  of  assurance  mentioned;  and  that  the  same  were  not,  after  the 
making  of  the  said  policy  of  assurance,  without  the  leave  or  consent  of 
defendants,  worked  by  night  and  not  by  day  only,  in  manner  and  form, 
&c.  Conclusion  to  the  country.  Several  other  issues  in  fact  were  joined. 

On  the  trial  before  Lord  Abinoer,  C.  B.,  at  the  Liverpool  Summer 
assizes,  1835,  a  verdict  was  found  for  the  defendants  on  the  issue  on  the 
first  plea,  and  for  the  plaintiffs  on  all  the  other  issues.  In  Michaelmas 
term,  1835,  Blackburne  obtained  a  rule  nisi  for  judgment  non  obstante 
veredicto,  [a) 

Cresswelly  J.  L.  AdolphuSy  and  W,  H,  Watson^  now  showed  cause. 
The  first  plea  shows  a  breach  of  the  warranty.  In  JVhiteheadv,  PricCj 
2  C.  M.  &  R.  447,  S.  C.  5  Tyrwh.  825,  it  was  decided  that  the  pleas  did 
not  show  a  breach  of  warranty,  as  they  alleged  only  that  the  steam 
engine  and  parts  of  the  gear  were  worked  by  night,  while  the  words 
of  the  policy,  according  to  their  grammatical  construction,  imported 
merely  that  the  buildings  (constituting  the  mill)  were  worked  by  day 
only.  Here  the  record  shows  that  what  was  worked  was  part  of  the 
mill :  the  warranty  therefore  is  broken,  unless  it  can  be  said  that  a  mill 
is  not  worked  when  a  part  of  it  is  worked.  And  in  fVhitehead  v.  Price^ 
there  was  only  a  description ;  here  there  is  an  express  warranty.  A 
warranty  must  be  strictly  complied  with ;  De  Hahn  v.  Hartley,  I  T.  R. 
343,  affirmed  on  error  in  Exch.  Ch.,  2  T.  R.  186;  Newcastle  Fire  In- 
surance Company  v.  Macmorran^  3  DoW,  255:  though  substantial  com- 
pliance with  a  mere  description  is  sufficient ;  Dobson  v.  Sotheby,  Moo. 
&  M.  90,  (22  E.  C.  L.  R.  260,)  on  the  authority  of  which  Shaw  v.  Hob- 
berdsy  ante,  75,  was  decided.  In  this  last  case  the  decision  turned  upon 
the  use  of  the  kiln  not  being,  on  the  evidence,  habitual;  here  the  plea 
follows  the  words  of  the  warranty,  and  no  such  question  arises.  The 
warranty  being  actually  broken,  the  extent  Is  unimportant.  T\\e  pur- 
pose for  which  any  part  of  the  mill  was  worked  is  immaterial ;  the 
warranty  cannot  be  evaded  by  throwing  a  particular  part  out  of  gear. 
The  object  of  an  express  warranty  is  to  avoid  subtleties  of  this  kind.  In 
Shaw  V.  Robberds,  it  was  pointed  out  by  the  Court  that  no  clause  in  the 
policy  amounted  to  an  express  warranty. 

Sir  J.  Campbell,  Attorney  General,  (with  whom  were  ^lexander^ 
JVightman,  and  Tomlinson,)  contra.  The  meaning  of  the  warranty 
clearly  is  that  the  mills  are  to  be  worked,  as  mills,  by  day  only.     But, 

(a)  The  rule  was  for  a  new  trial,  or  judgment  non  obstante  Teredicto.  Several  pointa  woi* 
didnussed  which  the  judgment  of  the  Court  renders  it  unnecessary  to  notice. 
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if  this  plea  disclose  a  breach,  then  any  movement  in  any  part  of  the  ma- 
chinery of  the  mill  is  a  violation  of  the  warranty,  which  cannot  be  con- 
tended. It  might  be  necessary  to  work  the  engine  for  the  purpose  of 
repair,  or  for  cleaning  it,  during  the  night :  the  warranty  cannot  be  meant 
to  provide  against  that.  It  does  not  follow,  from  the  engine  being  part 
of  the  mill,  that  working  the  engine  is  working  the  mill.  A  warranty 
must  have  a  reasonable  interpretation  :  thus  a  warranty  to  sail  with  con- 
voy is  complied  with  if  the  vessel  sail  with  convoy  from  the  place  of 
rendezvous,  though  she  sail  thither  from  the  port  of  departure  without 
convoy.  The  plea  should  have  alleged  that  the  mill  was  worked  by 
night ;  then  the  question  would  have  been,  whether  the  evidence  as  to 
the  working  of  the  engine  showed  a  working  of  the  mill.  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman,  C.  J.  Whitehead  v.  Price,  2  C.  M.  &  R.  447,  S.  C. 
5  Tyrwh.  825,  shows  that  there  was  no  breach  of  warranty  here,  unless 
the  mill  was  worked  by  night;  then  the  question  is  whether  the  plea  is 
good  which  shows  only  that  a  part  of  the  mill  was  so  worked.  I  cannot 
say  that  from  a  part  of  the  mill  being  worked  it  follows  that  the  mill 
was  worked.  A  part,  for  instance,  might  always  be  at  work  for  supply- 
ing water ;  would  that  be  a  breach  ?  The  foundation  of  the  answer  to 
the  declaration,  therefore,  fails,  there  being  no  allegation,  in  terms  of  the 
warranty,  showing  a  breach.  There  must  be  judgment  non  obstante 
veredicto. 

LiTTLEDALE,  J.  I  think  the  plea  ought  to  have  stated,  in  the  terms 
of  the  warranty,  that  the  mill  was  worked  by  night.  If  issue  had  been 
joined  on  such  a  plea,  the  question  for  the  jury  would  have  been, 
whether  the  mill  was,  substantially,  worked.  Work  may  be  done,  during 
the  night,  by  part  of  the  mill,  yet  not  by  the  mill,  and  therefore  not  so  as 
to  cause  a  breach  of  the  warranty,  although  it  was  work  without  which 
the  mill  could  not  have  gone  on. 

Patteson,  J.  All  turns  upon  the  meaning  of  the  word  mills  in  the 
warranty.  It  is  generally  advisable,  though  I  do  not  say  that  it  is  always 
necessary,  to  plead  a  breach  of  warranty  in  its  very  words ;  and  then  the 
question  is,  whether  the  evidence  supports  a  plea  so  worded.  But  I  will 
not  say  that  a  plea  might  not  have  been  good  here  which  alleged  in 
substance  that  the  work  done  in  the  mill  by  day  went  on  also  by  night. 
At  present,  the  plea  is  ambiguous;  the  work  done  might  simply  be  a 
movement  of  the  machine  for  purposes  different  from  those  which  I  un- 
derstand the  warranty  to  have  in  view,  namely,  the  work  usually  car- 
ried on  by  day. 

Coleridge,  J.  This  plea  is  bad,  if  it  can  be  true  consistently  with 
no  breach  of  the  warranty  having  been  committed.  Now,  construe  the 
warranty  by  the  rest  of  the  policy.  The  policy  is  on  the  machinery  of 
cotton  mills ;  the  warranty,  therefore,  is  against  the  manufacture  usually 
carried  on  in  the  mills  being  carried  on  by  night.  The  plea  does  not  say 
what  the  work  was  which  was  done  by  night,  but  simply  that  a  part 
of  the  mills  was  worked.  It  might  not  be  necessary  to  show  that  every 
part  •f  the  machinery  worked  by  night;  but  the  plea  ought  to  show 
that  so  much  was  worked  that  it  might,  with  common  sense,  have  been 
said  that  the  mill  worked  by  night.  To  say  that  the  mere  working  of 
a  part  shows  a  working  of  the  mill  by  night  seems  to  me  quite  unrea- 
sonable. 

Rule  absolute  for  judgment  non  obstante  veredicto. 
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DOE  on  the  several  Demises  of  HENRY  CHAWNER,  HENRY 
WILLIAM  BEAVEN,and  HUGH  PHILLIPS  BEAV AN,  against 
HENRY  BOULTER.— p.  675. 

T.,  being  tennnt  by  the  courtesy,  demised  to  C.  for  ninety-nine  years  if  he,  T.  should  so  lon^Iive, 
at  a  peppercorn  rent,  to  the  intent  that  C.  should  redemise  as  next  mentioned ;  and,  Imme- 
diately after,  0.  redemised  to  T.,  for  ninety-eight  years  if,  T.  should  so  long  live,  at  a  rent  of 
55/.,  with  a  proviso  that,  if  the  rent  should  be  in  arrear,  (J.  might  enter  on  the  premises  and 
have,  hold,  use,  occupy,  &c.,  the  messuages,  lands,  &c.,  and  take  the  rents  and  profits,  until, 
by  perception  of  the  rents  and  profits,  or  otherwise,  he  should  be  satisfied.  Af^rwards  T.  de- 
mised to  defendant  for  sixty  years.  Before  the  sixty  years  expired,  tiie  55/.  rent  being  in  arrear« 
C.  brought  ejectment,  and  T.  defended  as  landlord.  C.  recovered  ;  and  the  defendant,  to  pre- 
vent a  writ  of  possession  being  executed,  attorned  to  C,  and  thenceforward  paid  rent  to  him. 

Afterwards,  and  during  the  sixty  years'  term,  defendant  was  served  with  notice  of  an  award,  re- 
citinir  a  submission  to  reference  by  one  H.,  and  by  T.  and  C,  and  that  H.  was  entitled  lo  an 
annuity,  charged  on  the  lands  with  the  usual  powers  of  distress,  as  trustee,  under  a  grant  bj 
T.  prior  to  T.'s  demise  to  C,  and  the  award  adjudged  that  H.'s  rent  charge  was  in  arrear,  that 
H.  was  entitled  to  priority  over  C,  and  that  H.  should  receive  the  rents.  The  defendant  then 
signed  a  memorandum  that  he  attorned  to  and  became  tenant  of  H.,  and  afterwards  he  paid 
rent  to  him. 

Held,  that  defendant,  by  attorning  to  C,  became  tenant  to  him  from  year  to  year,  C.  having  a 
right  to  enter  and  suspend  his  term  of  sixty  years  till  C.*s  rent<;harge  was  satisfied  ;  and  thai 
afterwards  defendant,  by  attorning  to  H.  upon  notice  of  the  award,  became  tenant  to  H.  from 
year  to  year ;  and  that  U.  could  maintain  ejectment  against  defendant  after  giving  him  six 
months*  notice. 

Ejectment  for  messuages  and  lands  in  Radnorshire.  The  cause  was 
tried  at  the  Radnorshire  Summer  assizes,  1835,  before  Patteson,  J. 

No  evidence  was  offered  in  support  of  the  demise  of  Henry  William 
Beavan.  The  plaintiff  proved  tue  execution  of  the  following  instru- 
ment, dated  12th  April,  1826,  by  the  defendant.  "Memorandum.  That 
I  have  this  day  attorned  to,  and  become  the  tenant  of,  Mr.  Hugh  Philjips 
Beavan  of,"  &c.,  "  for  a  farm,"  &c.,  "  now  in  my  occupation ;  and  in  ac- 
knowledgment of  such  attornment  have  this  day  paid  to  Mr.  Richard 
Pemberton,  the  authorized  agent  of  the  said  Hugh  Phillips  Beavan,  the 
sum  of  2/.  on  account  of  the  arrears  due  to  the  said  Hugh  Beavan."  It 
was  also  proved  that,  after  this,  rent  had  been  paid  to  Hugh  by  the  de- 
fendant, and  distresses  levied  on  him  by  Hugh,  and  that  Hugh  had 
given  the  defendant  a  regular  notice  to  quit. 

The  defendant  then  put  in  a  lease  from  one  Theophilus  Beavan  Jo  the 
defendant,  for  sixty  years,  from  24th  July,  1811,  if  Theophilus  should 
so  long  Uve ;  and  it  was  shown  that  Theophilus  was,  at  the  time  of  the 
lease,  tenant  by  courtesy  of  the  premises,  that  he  formerly  received  rent 
under  the  lease  from  the  defendant,  and  that  he  was  still  alive. 

The  defendant  then  contended  that  the  attornment,  and  other  circum- 
stances proved,  showed  simply  an  acknowledgment  by  the  defendant  of 
Hugh  as  landlord  in  the  place  of  Theophilus,  and  that  the  defendant  was 
therefore  entitled  to  hold  on  to  the  end  of  the  sixty  years'  term.  The 
learnedjudge  inclining  to  thisopinion, theplaintiff  put  inevidenceinreply. 

First,  he  proved  that,  in  1823,  Chawner  brought  ejectment  for  the 
lands  in  question,  against  the  defendant,  then  being  tenant  in  possession, 
and  for  others,  and  that  Theophilus  Beavan  defended  as  landlord.  In 
this  ejectment,  Chawner's  tale  was  founded  upon  two  deeds,  dated 
respectively  1 6th  and  1 7th  of  October,  1795.  By  the  former  deed, 
between  Theophilus  of  the  one  part  and  Chawner  of  the  other,  The- 
ophilus, in  consideration  of  550/.  paid  to  him  by  Chawner,  granted, 
bargained,  sold,  and  demised,  to  Chawner,  his  executors,  administrators, 
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and  assigns,  the  premises  now  in  dispute,  together  with  others,  haben- 
dum to  Chawner,  his  executors,  &c.,  for  ninety-nine  years,  if  Theophilus 
should  so  long  live,  at  a  peppercorn  rent,  on  trust  that  Chawner,  im- 
mediately after  the  execution  of  that  deed,  should  execute  an  under- 
lease of  the  thereby  demised  premises,  for  ninety-eight  years,  determin- 
able on  the  death  of  Theophilus,  at  the  rent  of  55l.y  the  under  lease  to  be 
dated  the  day  after  the  date  of  the  present  deed,  and  to  be  made  between 
Chawner  of  the  one  part,  and  Theophilus  of  the  second :  Theophilus 
covenanted  that  he  had  good  title  for  his  Hfe,  an  annuity  of  25/.  (not 
material  to  the  present  case,)  and  an  aimuity  or  rent  charge  of  80/. 
granted  by  Theophilus,  by  indenture  of  30th  August,  1785,  to  Gabriel 
Nicholls  and  John  Griffiths,  for  ninety-nine  years,  determinable  on  the 
death  of  Theophilus,  and  the  powers  and  remedies  given  for  enforcing 
and  compelling  the  payment  of  the  two  annuities,  always  excepted  and 
fore-prized.     By  the  indenture  of  17th  October,  (between  Chawner  of 
the  one  part  and  Theophilus  of  the  other,)  in  performance  of  the  deed 
of  the  16th,  and  in  consideration  of  the  payment  of  the  550/.  by  Chaw- 
ner to  Theophilus,  and  of  the  rent  and  covenants  in  the  present  deed 
reserved  and  contained,  to  be  paid  and   performed  by  Theophilus, 
Chawner  bargained,  sold,  and  demised  the  same  premises  to  Theophilus 
and  his  assigns  for  ninety-eight  years,  if  Theophilus  should  so  long  live, 
at  a  rent  of  55/.;  and  Theophilus,  for  himself,  his  heirs,  executors,  and 
administrators,  covenanted  to  pay  the  rent;  provided  that,  when  the 
rent,  or  any  part  thereof,  should  be  in  arrear  for  ten  days,  and  should 
be  demanded  by  notice  in  writing,  and  should  not  be  paid  within  twenty- 
one  days  after  such  demand,  then,  from  and  after  such  demand  and  the 
expiration  of  such  notice,  and  from  time  to  time  as  often  as  it  should 
happen,  it  should  be  lawful  for  Chawner,  his  executors,  &c.,  to  enter 
into  and  upon,  and  to  have,  hold,  use,  occupy,  possess,  and  enjoy  the 
said  messuages,  farms,  lands,  tenements,  hereditaments  and  premises, 
and  to  have,  receive,  and  take  the  rents,  issues,  yid  profits  of  the  same, 
nntil  he  or  they  should,  by  means  of  the  perception  of  the  rents,  issues, 
and  profits^  or  otherwise,  be  fully  satisfied  and  paid  so  much  of  the  rent 
as  should  be  then  in  arrear,  and  such  growing  payments  as  should  grow 
due  during  the  time  that  Chawner,  his  executors,  &c.,  should  be  in  pos- 
session of  the  premises,  or  in  the  receipt  of  the  rents  and  profits  upon 
and  after  every  such  entry  ;  with  a  proviso  for  avoiding  the  deed  upon 
certain  payments  being  made  by  Theophilus  within  six  years  from  the 
dale.    On  these  deeds,  and  on  proof  of  the  rent  being  in  arrear,  &c., 
Chawner  recovered  judgment,  and   entered  into  part  of  the  premises 
which  were  the  subject  of  the  deeds  and  of  the  ejectment,  but  not  into 
the  premises  now  in  question  ;  but  the  defendant,  to  avoid  the  execu- 
tion of  a  writ  of  possession,  attorned  verbally  to  Chawner  for  the  pre- 
mises now  in  question,  and  thenceforward  paid  him  the  rent  (though  on 
days  different  from  those  named  in  the  lease  from  Theophilus  to  the  de- 
fendant) until  the  time  of  the  defendant's  attornment  to  Hugh,  before 
mentioned. 

The.  plaintiff  next  proved  that,  on  the  11th  of  February,  1826,  the 
defendant  was  served  with  a  copy  of  an  award  made  by  G.  B.  Roupell, 
Esq.,  barrister.  The  award  set  forth  an  agreement  of  reference  of  6ih 
May,  1825,  between  Theophilus  Beavan  (the  tenant  by  the  courtesy) 
of  the  first  part,  Hugh  Phillips  Beavan  of  the  second  part,  Theophilus 
Beavan  the  younger  of  the  third  part,  Eliza  Beavan  of  the  fourth  part, 
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and  Henry  Chawner  of  the  fifth  part.  The  agreement  recited  an  in- 
denture of  30th  August,  1785,  between  Theophihis  Beavan  the  elder 
of  the  first  part,  Elizabeth  Nicholls  of  the  second  part,  and  Gabriel 
Nicholls  and  John  Griffiths  of  the  third  part,  being  a  settlement  previous 
to  the  marriage  of  the  said  Theophilus  Beavan  and  Elizabeth  Nicholls, 
whereby  the  said  Theophilus  Beavan  the  elder  granted  to  G.  Nichoiis 
and  J.  Griffiths,  for  ninety-nine  years,  determinable  with  the  life  of  the 
said  Theophilus  Beavan,  an  annuity  of  80/.  out  of  certain  messuages, 
&c.,  with  the  usual  powers  of  dis|ress,  upon  certain  trusts,  some  of  which 
(being  in  favour  of  Theophilus  Beavan  the  younger,  and  Eliza  Beavan, 
the  parties  of  the  third  and  fourth  parts)  were  still  in  force ;  and  the 
agreement  recited  also  the  before  mentioned  deeds  of  16th  and  17th 
October,  1795  ;  it  recited  also  that  the  rent  of  55/.,  reserved  by  the  deed 
of  17th  October,  1795,  was  in  arrear ;  and  that  Chawner  had  commenced 
an  action  of  ejectment  against  Theophilus  Beavan  the  elder,  and  the 
tenantsof  the  premises,and  had  recovered  judgment,and  had  been  in  pos- 
session of  part  of  the  premises;  and  that  Hugh  remained  in  possession 
of  the  residue  ;  it  further  recited  that  Hugh  had  become  a  trustee  in  the 
stead  of  G.  Nicholls  and  J.  Griffiths,  and  entitled  to  the  annuity  of  SO/., 
and  arrears,  and  that  there  were  certain  arrears  (mentioned  in  the  agree- 
ment) due,  both  of  the  annuity  of  80/.,  and  of  Chawner's  annuity  of  551 ; 
and  it  recited  also  certain  proceedings  at  law  against  the  tenants,  and 
disputes  between  Hugh  and  Chawner.  And  the  parties  to  the  agree- 
ment, after  these  recilals,  bound  themselves  and  agreed -to  perform  and 
keep  the  award,  &c.,  of  the  arbitrator  concerning  the  differences  and  dis- 
putes. The  arbitrator  then  awarded  that  an  amount  of  arrears  name 
was  due  to  Hugh,  as  trustee,  on  the  25th  of  March,  1825,  in  respect  of 

'  the  annuity  of  80/.,  and  that  a  part  named  should  be  paid  to  him  by  Theo- 
philus the  elder;  and  that  he  was  entitled  to  receive  the  residue,  160/., 
out  of  the  rents  and  profits  of  the  estates  in  preference  and  priority  to 
Chawner's  annuity;  ^lat,  on  the  25th  of  March,  1825,  an  amount 
named  of  arrears  was  due  to  Chawner  in  respect  of  his  annuity  of  55/.; 
and  that  all  rents  due  for  the  estate  ought  to  be  paid  to  Hugh,  to  be 
applied  first  in  payment  of  the  160/.  residue,  and  the  surplus  to  Chawner 
in  satisfaction  of  the  arrears  due  to  him :  and  he  further  awarded  that 
the  rents  growing  and  to  grow  due  should  be  received  by  Hugh,  or  the 
trustee  for  the  time  being,  and  applied,  first  in  keeping  down  the  an- 
nuity of  80/.,  and  the  surplus  to  Henry  Chawner  in  satisfaction  of  the 
arrears  due  to  him,  and  in  discharge  of  growing  payments  of  the  an- 
nuity of  55/. 

The  plaintiff's  counsel  contended  that,  after  the  ejectment,  and  the 
defendant's  attornment  to  Chawner,  the  defendant  became  tenant  from 
year  to  year  to  Chawner,  the  defendant's  term  of  sixty  years  being 
superseded  by  Chawner's  paramount  title  ;  and  that,  by  the  attornment 
to  Hugh,  on  notice  of  the  award,  the  defendant  became  tenant  to  Hugh 
from  year  to  year,  and  that  this  tenancy  was  determined  by  the  noiice 

*lo  quit. 

The  learned  judge  was  of  opinion  that  Chawner  had  no  power  to 
put  an  end  to  the  defendant's  term,  but  only  to  receive  the  rents;  and 
that  no  tenancy  from  year  to  year  to  Hugh  was  created  by  the  proceed- 
ings on  the  award.  He  accordingly  directed  a  nonsuit.  In  Michael- 
mas term,  last,  Chilton  obtained  a  rule  nisi  for  setting  aside  the  nonsuit, 
and  entering  a  verdict  for  the  plaintiff. 
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Evans  and  W.  M,  James  now  showed  cause,  (a)  The  defendant,  by 
the  attornment  of  1826,  undertook  merely  to  become  tenant  to  Hugh  on 
the  same  terms  as  those  on  which  he  was  tenant  to  Theophilus :  (b)  he 
acknowledged  the  reversion  of  his  term  to  be  in  Hugh.  This  is  all  that 
attornment  implies.  In  Litt.  sect.  551  it  is  defined  simply  as  an  assent 
by  the  tenant  to  a  grant  of  the  reversion  by  his  lord;  and  so  it  is  ex- 
plained in  Coke's  comment,  Co.  Lit.  309,  a.  Here  the  award  was  shown 
to  the  defendant  when  he  attorned :  he  therefore  recognised  only  Hugh's 
light  to  receive  the  rents,  which  is  all  that  the  award  shows.  Then  it 
is  said  that  Theophilus  had  no  power  to  make  the  lease  of  1811  to  the 
defendant,  or  that  it  was  defeated  by  Chawner's  ejectment,  and  the  at- 
tornment to  him ;  but  Theophilus  had  an  interest  out  of  which  he  could 
make  the  demise,  though  possibly  Chawner,  as  claiming  by  a  title  para- 
mount to  that  of  Theophilus,  and  earlier  than  the  demise,  might  have 
evicted  the  defendant  on  non-payment  of  the  annuity  by  Theophilus, 
But  that  would  not  have  worked  a  destruction  of  the  lease  by  Theophi- 
lus to  the  defendant.  Chawner,  in  such  a  case,  would  hold  the  land 
'*in  manner  as  for  a  distress,"  Litt.  sect.  327;  and  Theophilus  might 
re-enter  as  soon  as  Chawner  was  satisfied,  which  would  re-establish  the 
lease.  Here,  however,  as  Chawner  chose  to  accept  the  defendant's  at- 
tornment, he  recognised  the  tenancy  then  existing,  and  merely  took  the 
place  of  the  former  reversioner,  Theophilus.  Then  the  award  does  not 
ihow  that  the  lease  of  1811  was  void.  The  deed  of  1785,  as  therein 
recited,  gave  no.  legal  estate  in  the  land  to  the  trustees  who  are  repre- 
sented by  Hugh.  And,  at  any  rate,  Chawner,  supposing  him  entitled 
to  enter  before  the  prior  annuitant  was  satisfied,  (which,  however,  would 
contradict  the  recital  in  the  agreement  to  which  he  was  a  party,)  can- 
not treat  Theophilus,  under  whom  he  himself  makes  title  to  the  rever-  ' 
sion,  as  a  party  without  title.  And  the  lease  .is  at  all  events  good  till 
avoided  by  a  party  having  right,  as  a  lease  wrongfully  made  by  a  spi- 
ritual person,  or  by  a  tenant  in  tail,  is  not  void,  but  only  voidable  by 
the  successor  or  remainderman.  The  tenancy  is  here  confirmed,  sup- 
posing it  voidable ;  5  Vin.  Abr.  Confirmation,  p.  358,  (A.  2)  pi.  4,  Citing 
Syms's  Case,  8  Rep.  54  b ;  p.  365,  (D)  pi.  6,  Citing  fVarren  v.  Smithy 
I  Rol.  154.  The  defendant's  estate  here  was,  however,  not  voidable, 
but  defeasible ;  and,  Chawner  having  elected  not  to  defeat  it,  there  is 
a  mutual  estoppel ;  Chawner  could  not  dispute  the  defendant's  tenancy, 
nor  the  defendant  Chawner's  right  to  the  reversion.  Further,  as  to 
Chawner's  own  demise  in  the  declaration,  he  has  given  no  notice  to 
quit.  The  effect  of  the  attornment  by  the  defendant  to  Chawner  per- 
haps depends  on  the  question,  whether  the  defendant  held  by  the  per- 
mission of  Chawner;  and  that  turns  upon  the  question,  whether  Chaw- 
ner could  enter  so  as  to  hold  for  himself,  dr  conld  only  receive  the  rents 
from  the  existing  tenants.  The  learned  judge  who  tried  the  cause 
look  the  latter  view.  [Patteson,  J.  I  was  mistaken ;  Doe  dem.  Biass 
V.  Hotsley,  1  A.  E.  766,  (28  E.  C.  L.  R.  201,)  {p)  shows  that  Chaw- 
ner could  bring  ejectment ;  and  I  think  there  is  no  difference  between 
his  right,  as  against  the  tenant,  and  as  against  the  under-lessee.]   Even 

(a)  The  coe  was  argued  partly  on  the  I  at,  and  partly  on  the  2d  of  May. 

(6)  See  the  judgment  of  Holroyd,  J.,  in  Corniak  v.  Srartll,  8  B.  &  C.  476,  (15  E.  C.  L.  R. 
267  •>  Dot  dem,  Linsey  v.  Edwards.  6  A.  &  E.  103,  (31  E.  C.  L.  R.  287.) 

(c)  See  Jem/wo/  ▼.  Coolf/,  1  Lev.  170:  S.  C.  1  Saund.  112  h;  Sid.  223.  262.  844;  Sir  1. 
RayoL  135.  158 ;  I  Keb.  784.  915 ;  2  Keb.  20.  184. 270.  295. 
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if  a  tenancy  from  year  to  year  had  been  created  by  the  attornment,  as 
between  Chawner  and  the  defendant,  the  award,  to  which  Chawner  is 
a  parly,  puts  an  end  to  it  and  re-establishes  the  former  lease.  For  it  is 
clear  that  the  proceedings  under  the  award  recognise  the  defendant's 
interest  under  the  lease  of  1811;  he  is  not  made  a  party  to  the  transac- 
tion, as  he  would  have  been  if  the  intention  had  been  to  do  away  wiili 
his  lease ;  but,  instead  of  that,  he  is  served  with  a  copy  of  the  award, 
as  a  notice  to  him  under  his  lease  :  he  is  to  pay  the  rent  to  Hugh,  as  re- 
ceiver ;  and  he  assents  to  thi^  and  to  nothing  else.  Even  if  the  de- 
fendant became  tenant  from  year  to  year,  by  the  attornment  under  the 
award,  Hugh,  who  is  merely  a  receiver,  could  not  determine  such  a 
tenancy  by  notice. 

Sir  fV.  JV.  Folhtt,  Chilton,  SLtxd  E.  V.  Williams, conU^.  By  the  re- 
covery in  ejectment,  the  land  was  vested  in  Chawner  till  the  arrears 
were  satisfied ;  Doe  dem,  Biass  v.  Horsley,  1  A.  &  E.  7G6,  (28  E.  C. 
L.  R.  201,)  Lit.  sec.  327.     The  recovery  is  good   against  the  under 
tenant;  the  party  recovering  coufd  not  be  bound  to  accept  a  tenant 
with  whom  he  had  no  privity,  and  who  had  entered  into  no  contract 
with  him.     Then  Hugh  claims  on  a  title  prior  to  that  of  Chawner; 
and  the  award  declares  him  entitled  to  the  rents.     The  defendant,  who 
is  no  party  to  the  award,  has  notice  of  this,  and  makes  the  attornment. 
It  is  said  that  the  attornment  merely  admits  the  reversion  to  be  in  the 
new  party:  but  such  an  instrument  must  be  construed  according  to  the 
circumstances,  as  was  admitted  in  a  case  which  was  before  the  Court 
this  term,  [a)     Here  U  amounts  to  an  acknowlfdi^ineut  that  Hugh  had 
a  title  paramount  to  that  of  the  defendant's  landlord,  and  is,  in  its  legal 
effect,  an  agreement  to  become  his  tenant.     If  the  parlies  meant  other- 
wise, or  if  there  was  any  misrepresentation,  that  should  have  been  put 
to  the  jury:  but  the  defendant  never  required  this:  and  therefore  ihu 
transaction  must  be  construed  according  to  its  legal  effect.     There  were, 
besides,  repeated  distresses,  and  acknowledgments  of  Hugh  being  land- 
lord.    Cooper  V.  Blandy,  1   New  Ca.  45,  (27  E.  C.  L.  R.  304,)  and 
especially  the  judgment  of  Bosanquet,  J.  there,  show  that  under  such 
circumstances  the  tenant  cannot  defeat  the  landlord's  title.     The  lan- 
guage of  Bayley,  J.,  in  Panton  v.  Jones,  3  Campb.  372,  is  to  the  same 
effect.     And  the  defendant,  who  could  not  have  set  up  the  lease  against 
Chawner,  cannot,  a  fortiori,  do  so  against  Hugh.     It  is  said  that  there 
can  be  no  recovery  on  Chawner's  demise,  because  he  has  given  no 
notice  to  quit.     But  either  Chawner  and  the  defendant  jointly  assented 
to  the  attornment  to  Hugh,  in  which  case  Hugh  was  the  party  to  give 
notice,  and  the  plaintiff  must  recover  on  his  demise,  or  else  that  attorn- 
ment was  a  disclaimer  of  Chawner  as  landlord,  and  then  there  mnsi  be 
a  verdict  on  Chawner's  demise  without  notice ;   Throgmorton  v.  IVhclp- 
dale,  cited  in  Buller's  Nisi  Prius,  96,  (where,  it  niay  be  remarked, 
the  author  uses  the  word  "attorn"  in  the -proper  sense,)  Doe  dent,  Jef- 
ferics  v.  Whittick,  Gow's  N.  P.  C.  195  ;  Doe  dem.  Alee  v.  Lilherland, 
4  A.  & E.  784,  (31  E.  C.  L.  R.  179.)     From  the  dicta  in  Partington^ 
Woodcock,  5  N.  &  M.  (J72  ;    S.  C.  p.  690,  post ;    see   Rogers  v.  Hum- 
phreys, 4  A.  &  E.  299,  (31  E.  C.  L.  R.  72,)  it  appears  thai  Hugh  might, 
by  giving  notice  to  the  defendant,  prevent  his  paying  any  more  rent  to 

(a)  Prol«bly  Doe  dem.  Wright  v.  Smith,  in  which  a  rule  for  enteriiii;  a  nonsuit  was  motwl 
for  on  several  points,  one  relating  to  the  effect  of  a  supposed  attornment.  A  rule  iii^  ^'ai 
granted,  (not  on  this  point,)  April  25th,  and  discharged,  May  8th,  IS3S. 
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Chawner,  and  determine  the  tenancy  unless  the  defendant  became 
tenant  to  Hugh:  there  is  therefore  no  hardship.  [Coleridge, J.  There 
is  no  pretence  for  treating  Hugh  as  Chawner's  assignee.]  That  is  not 
necessary.  Patteson,  J.,  in  Partington  v.  Woodcock^  says  that,  if  a 
tenant,  in  consequence  of  a  notice  from  a  morlgagee  who  became  so 
before  the  demise,  pays  him  rent,  the  relation  of  landlord  and  tenant  is 
created  between  them.  Littledale,  J.,  observes  there  that,  if  the 
tenant  refuses  to  pay,  the  mortgagee  has  no  remedy  but  ejectment;  but 
Patteson,  J.,  says  afterwards  that,  if,  on  ejectment  being  threatened, 
the  tenant  pays,  a  new  tenancy  is  created  between  him  and  the  mort- 
gagee. [Patteson,  J.  Those  are  cases  where  there  is  no  valid  creation 
of  a  tenancy,  except  by  estoppel.]  Suppose  the  contents  of  the  award 
had  been  orally  communicated  to  the  defendant,  who  had  thereupon 
attorned:  it  would  have  been  notice  that  Hugh  had  the  usual  powers 
of  distress  and  re-entry,  which  would  be,  that  he  might  hold  out  the 
defendant,  Havergill  v.  Hare^Cvo,  Jac.  510,  or  distrain, the  lease  being 
posterior  to  Hugh's  title,  Com.  Dig.  Distress,  (B.  2.)  By  becoming 
tenant  to  Hugh,  the  defendant  is  protected  from  being  ousted,  and  from 
any  distress  for  more  than  the  subsequent  arrearages. 

Lord  Denman,  C.  J.  The  question  conies  really  to  this,  whether 
the  defendant  was  tenant  to  Chawner  or  to  Hugh  Phillips  Beavan. 
We  need  not  enter  into  the  history  of  the  deed  by  which  Hugh  became 
trnstee.  Chawner,  having  a  power  of  entry  on  non-payment  of  hi^ 
annuity,  brings  ejectment  in  1823.  We  cannot  but  suppose  that  the 
defendant  then  made  inquiry  into  the  facts,  and  knew  that  Chawner 
claimed  title  to  the  lands.  Afterwards  the  parties  interested  submit  to 
an  arbitration:  and  an  award  is  made  which  is  served  on  the  defendant, 
then  tenant  of  the  premises.  In  1826,  the  defendant  signs  a  memo- 
randum that  he  was  attorned  to  Hugh,  and  has  paid  2/.  in  acknow- 
ledgment. That  clearly  was  an  acknowledgment  of  a  tenancy  to 
Hugh.  After  that  rent  is  paid.  It  is  impossible  to  say  that,  under 
snch  circumstances,  the  defendant  was  not  Hugh's  tenant  upon  such 
terms  as  might  arise  from  the  circumstances  stated  in  the  award. 
Hugh  was  to  receive  the  rents.  Then  the  defendant  was  tenant  from 
year  to  year  to  Hugh,  at  least,  till  the  arrears  were  paid,  and  as  long 
as  Hugh's  interest  continued.  That  was  the  relation  acknowledged  by 
the  defendant;  and  it  can  only  be  g5t  rid  of  by  proof  of  fraud,  which  is  not 
imputed,  or  of  a  misconception  on  the  part  of  the  defendant,  occasioned 
by  the  conduct  of  Hugh ;  and,  if  such  circumstances  existed,  the  ques- 
tion upon  them  should  have  been  submitted  to  the  jury:  but  the  de- 
fendant did  not  require  that;  and  nothing  appears  which  can  get  rid 
of  the  defendant's  clear  acknowledgment  as  to  his  own  rights.  What 
a  jury  might  have  thought  of  the  impression  made  upon  his  mind  re- 
specting them,  I  do  not  say ;  but  no  question  as  to  that  was  put  to 
them;  and  we  must  go  on  the  documents.  And  the  learned  judge 
vould  have  left  the  question  as  suggested,  but  for  an  opinion  which  he 
formed  on  a  point  of  law,  and  which  does  not  appear  to  us  to  be  main- 
tainable. 

Littledale,  J.  Considering  what  is  usually  done  between  landlord 
and  tenant,  it  is  difficult  to  get  rid  of  the  defendant's  attornment  to  Hugh. 
I  do  not  think  that  we  are  strictly  bound  by  the  word  "attornment," 
Here  the  circumstances  are  as  if  the  defendant,  when  he  attorned,  had 
received  notice  of  all  the  facts  in  the  award.     Nothing  which  any  of 
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the  parties  did  after  1785  could  defeat  Hugh's  right  to  distrain  upon 
the  party  in  possession.  He  had  a  right  paramount  to  the  sixty  years' 
lease.  But,  considering  all  that  took  place,  the  effect  is  that  Hugh 
does  not  choose  to  turn  the  defendant  out,  but  makes  an  arrangement 
with  him;  and  the  defendant-signs  a  document  by  which  he  becomes 
tenant  to  Hugh  from  year  to  year.  In  strictness,  indeed,  Hugh  was  not 
his  landlord,  because  he  had  only  the  rent-charge;  but  he  might  consider 
himself  so,  though  his  right  would  determine  on  payment  of  the  arrears, 
upon  which  the  defendant  would  be  in  of  his  former  estate.  But,  in  the 
mean  time,  he  has  made  himself  tenant  from  year  to  year  by  his  ac- 
knowledgment. The  verdict  must  therefore  be  entered  for  the  lessor 
of  the  plaintiff. 

Patteson,  J.  The  nonsuit  was  upon  a  view  in  which  I  was  mis 
taken.  I  thought  that  Chawner,  in  1823,  did  not  enter  to  eject;  and 
that  the  proviso  entitled  him  to  enter  only  if  Theophilus  should  be  in 
possession,  or  to  receive  the  rent  from  any  tenant  in  possession,  but 
not  to  put  such  tenant  out.  In  this  I  was  wrong.  The  words  of  the 
deed,  under  which  Chawner  entered,  are  "to  enter  into  and  upon,  and 
to  have  hold,  use,  occupy,  possess,  and  enjoy,"  the  messuages,  lands, 
and  premises,  "and  to  have,  receive,  and  take  the  rents,  issues,  and 
profits  of  the  same,  until  he  or  they  shall,  by  means  of  the  perception 
of  the  rents,  issues,  and  profits,  or  otherwise,  be  fully  satisfied  and  paid 
so  much  of  the  said  rent,'*  &c.  I  thought  that  this  might  be  construed 
reddendo  singula  singulis ;  and  that,  as  here  the  land  had  been  de- 
mised to  the  defendant,  the  right  of  Chawner  was  only  to  receive  the 
rent.  In  this  I  believe  that  I  was  wrong,  on  the  authority  of  Doe  dem, 
JBiassv.  HorsUy,  1  A.  &  E.  7G6,  (28  E.  C.  L.  R.  201,)  and  other  cases. 
Then,  the  nonsuit  being  wrong  on  that  point,  can  it  be  supported  on 
any  other?  Chawner  recovers  by  a  legal  title  in  ejectment:  and  then 
the  defendant  attorns  to  him.  That  created  a  new  tenancy ;  and  the 
rent  received  by  Chawner  from  the  defendant  could  be  considered 
only  as  paid  under  a  tenancy  from  year  to  year,  subsisting  till  the 
arrears  were  paid;  upon  which  payment  the  right  of  the  defendant 
under  the  sixty  years^  lease  would  revive.  Then,  as  to  the  reference 
and  award.  Hugh,  the  prior  encumbrancer,  is  to  receive  the  rents,  and 
to  apply  them  in  the  first  place  to  his  annuity;  and,  after  that,  the 
surplus  is  to  come  to  Chawner.  II  is  not  awarded  that  Hugh  shall 
enter  into  possession,  or  that  he  has  right  to  the  land,  but  only  that  he 
shall  receive  the  rent.  This  is  communicated  to  the  defendant,  he  being 
then  Chawner's  tenant,  and  Chawner  being  a  party  to  the  reference. 
If  the  suggestion,  on  the  part  of  the  plaintiff,  were  that  the  defendant 
actually  meant  to  give  up  his  lease,  and  to  become  tenant  from  year 
to  year  to  Hugh,  I  should  say  that  no  such  thing  could  be  inferred,  and 
that  the  jury  must  have  so  found ;  the.  defendant  must  have  supposed 
that  he  was  paying  under  his  sixty  years'  lease.  But,  unless  he  vyas 
led  to  this  supposition  by  fraud,  his  misapprehension  does  hot  signify. 
He  could  be  tenant  to  Chawner  or  to  Hugh  only  in  such  a  way  as  the 
law  would  allow:  and  they  had  an  interest  only  till  certain  annuities 
were  paid.  The  tenancy,  therefore,  could  be  only  from  year  to  year. 
It  seems  to  me,  therefore,  that  the  defendant  became  tenant  from  yCiir 
to  year  to  Hugh,  as  a  necessary  consequence  of  the  state  of  things,  and 
of  his  being  tenant  at  all. 

Coleridge,  J.     I  am  of  the  same  opinion ;  and  I  think  that  this  rule 
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must 'be  made  absolute  in  its  terms,  although  I  at  first  felt  some  doubt. 
The  defendant  held  a  sixty  years'  lease,  as  under-tenant,  subject  to  two 
infirmities ;  the  right  of  Hugh  as  encumbrancer  in  virtue  of  the  annuity 
of  1785,  and  the  absolute  right  of  entry  in  Chawner  in  respect  of  the 
second  annuity.  This  second  annuity  being  in  arrear,  Chawner  recovers 
in  ejectment.  He  had  a  right  of  entry,  not  to  destroy  the  lease,  but  lo 
receive  the  profits  till  his  arrears  were  satisfied,  after  which  the  sixty 
years*  lease  would  revive.  Instead  of  entering  and  holding  himself,  he 
makes  an  arrangement  with  the  defendant,  who  agrees  to  become 
tenant.  No  doubt,  apart  from  fraud,  the  effect  of  that  was*to  make  the 
defendant  tenant  to  Chawner  from  year  to  year.  Then  came  the  award. 
Under  this,  Hugh  was,  in  the  first  place,  to  receive  the  rents.  He  had 
a  right  to  come  in  and  seize  from  time  to  time.  This  award  is  served 
on  the  defendant,  who  is  thus  made  acquainted  with  Hugh's  claims; 
and  he  agrees  to  pay  rent  to  Hugh;  and  he  is  distrained  upon,  from  time 
to  time,  and  does  pay  rent.  What  is  the  effect  of  this.^  As  to  Chawner, 
there  is  one  difficulty  which  is  not  removed ;  he  gave  no  notice  to  quit : 
we  need  not  decide  the  question  of  the  disclaimer.  Hugh's  right  is, 
however,  sufficient;  and,  apart  from  fraud,  the  legal  effect  of  the  pro- 
ceedings is  to  make  the  defendant  tenant  from  year  to  year  to  Hugh. 
The  defendant,  probably,  may  not  have  intended  to  give  up  his  sixty 
years'  lease.  But,  if  a  legal  effect  clearly  follow  from  the  acts  of  a  party, 
it  is  not  necessary  that  he  should  know  the  effect;  his  misconception  is 
unimoortant,  unless  fraud  be  shown.  Now,  admitting  that  he  did  not 
mtena  to  become  tenant  from  year  to  year,  and  that  fraud  would  have 
prevented  him  from  becoming  so,  on  whom  did  the  onus  of  proof  of 
fraud  lie  ?  The  question  of  fraud  was  not  raised  at  the  trial  at  all. 
The  lessor  of  the  plaintiff,  therefore,  must  have  the  benefit  of  the  facts 
proved,  which  entitle  him  to  the  verdict.  Then  here  we  are  discussing 
the  law  of  landlord  and  tenant;  and  there  is  no  part  of  the  law  which 
it  is  more  desirable  to  place  on  a  clear  footing.  Where  a  man  has  chosen 
to  say,  I  will  become  tenant,  he  is  not  to  say  afterwards,  I  never  in- 
tended such  and  such  a  legal  result  to  follow.  The  legal  effect  must  be 
given  to  the  relation  of  the  parties. 

Rule  absolute. 
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DedaraUon  in  debt  for  rent,  alleged  a  demise  by  plaintiflf  to  defendant  for  seventy  years,  by  virtue 
of  which  be  entered  and  held  till,  &c.,  when  the  rent  claimed  became  due,  &c. 

Plea,  that,  before  the  demise,  plaintiff  was  discharged  under  the  Insolvent  Debtors*  Act,  53  G.  3,  c. 
102,  and  his  estate  in  the  premises  was  assigned  pursuant  thereto :  and  that,  after  the  discharge, 
■ml  after  the  making  of  the  demise  (plaintiff  having  been  authorized  by  the  assignee,  after  the 
discharge,  to  remain  in  possession  of  the  premises,  and  to  make  the  said  demise  thereof  to 
^fendant,)  and  before  the  said  rent  was  due,  or  the  action  commenced,  defendant  received 
notice  from  the  assignee  to  pay  to  him,  as  such  assignee,  from  thenceforth,  all  the  rent  that 
ihoukl  accrue  from  defendant  ybr  the  »aid  demised  pre rnvfea,  and  under  the  said  demise  in  the 
deelartUion  mentioned^  in  default  of  which  legal  proceedings  would  be  adopted;  and  that,  by 
reason  thereof,  defendant  became  liable  to  |>ay  the  rent  to  the  assignee,  the  reveraion  being  no 
longer  in  plaintifl^  and  his  right  to  the  rent  being  determined. 

(fl)  Reference  having  been  made,  in  Doe  dem.  Chawner  v.  Bouiter,  (ante,  p.  177,)  to  the 
£<^ta  of  the  Judges  in  this  case,  it  Is  now  reported.  The  principal  point  will  be  found  more  fully 
ttKued,  and  explained  by  the  Court  in  Rogers  v.  Humphreys,  4  A.  &  £.  299,  (3 1  £.  C.  L.  R.  72.) 
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On  special  demurrer,  it  was  objected  that  the  defence  was  ill  pleaded,  the  assignee  not  being 
entitled  to  the  rent  as  under  the  old  demise,  and  the  plea  not  shewing  any  new  tenancy  com- 
menced between  the  defendant  and  the  assignee. 

The  Court  gave  leave  to  amend;  judgment  for  the  plaintifi^  nisL 

Debt.  The  declaration  stated  that  plaintiff  heretofore,  to  wit,  Sep- 
tember 2d,  1830,  demised  to  defendant,  and  defendant  took  of  plaintiff, 
divers  messuages,  &c.,  habendum  to  defendant,  his  executors,  &c.,  from 
the  day  of  the  demise  for  seventy  years  then  next  ensuing,  at  the  yearly 
rent  of  40/.  therefore  payable  by  defendant  to  plaintift'  by  equal  quarterly 
payments  in  the  year,  viz.,  &c.  By  virtue  of  which  demise  defendaiit, 
on  2d  September,  1830,  entered,  &c.,  and  was  possessed,  &c.,  from  thence- 
forth until  and  upon  March  2d,  1834,  on  which  day  10/.  for  a  quarter's 
rent,  ending  on  that  day,  was  due  from  defendant  to  plaintiff,  and  siill 
is  in  arrear,  &c.,  whereby  an  action,  &c. 

Plea,  that,  before  the  making  of  the  demise,  to  wit,  &c.,  plaintiff,  being  a 
prisoner  within  the  meaning  of  stat.  53  G.  3,  c.  102, 54  G.  3, 28,  and  56  G.  3, 
c.  102,  petitioned  the  Insolvent  Debtors'  Court  for  his  discharge,  and 
the  Court,  on  January  28th,  1818,  adjudged  him  entitled  to  the  benefit 
of  the  statutes,  and  ordered  him  to  be  discharged;  and  that,  by  force  of 
the  first  mentioned  statute,  all  the  estate,  right,  &c.,  of  the  plaintiff  of 
and  in  the  premises,  immediately  after  such  adjudication,  became  and 
were  assigned  and  transferred  to  Thomas  Henry  Ewbank,  as  assignee 
thereof,  appointed  by  the  Court,  upon  the  trusts,  &c.  And  "  that,  after 
tne  said  plaintiff  had  been  duly  discharged  according  to  the  provisions 
of  the  said  statute,  and  after  the  making  of  the  demise  in  the  said  declara- 
tion mentioned,  (the  said  plaintiff  having  been  authorized  and  permitted 
by  the  said  T.  H.  Ewbank,  as  such  assignee  as  aforesaid,  and  by  per- 
mission of  the  said  Court  after  the  said  adjudication  and  discharge,  and 
also  by  one  George  Shaw,  who,  afterwards  and  before  the  period  here- 
inafter next  mentioned,  to  wit,  on,"  &c.,"had  been  appointed  and  sub- 
stituted by  the  said  Court  in  the  place  and  stead  of  the  said  T.  H.  E.  as 
such  assignee  as  aforesaid,  to  remain  in  the  possession  and  management 
of  the  premises  in  the  said  declaration  mentioned,  and  the  said  plaintiff 
having  been  also  authorized  and  permitted  by  the  said  George  Shaw  as 
such  assignee  as  aforesaid,  and  by  the  permission  of  the  said  Court,  to 
make  the  said  demise  of  the  said  premises  to  the  said  defendant,)  and 
before  the  said  rent  or  any  part  thereof  in  the  said  declaration  men- 
tioned became  due  and  payable,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  23d  day  of  May,  a.  d.  1831,  he  the  said  defendant 
received  from  the  said  George  Shaw,  as  such  assignee  as  aforesaid,  a 
certain  notice  and  requisition  that  he  the  said  defendant  should  thence- 
forth pay  to  the  said  G.  S.,  as  such  assignee  as  aforesaid,  all  and  every 
the  rent  and  every  part  thereof  that  might  and  would  then  and  thereat'ier 
accrue  and  become  due  and  payable  from  the  said  defendant,  for  and  in 
respect  of  the  said  demised  premises,  and  under  and  by  virtue  of  the 
said  demise  in  the  said  declaration  mentioned ;"  and  also  that,  in  defoult 
thereof,  legal  proceedings  would  be  taken  by  Shaw,  as  assignee,  against 
defendant,  to  recover  such  rent.  Averment  that  the  notice  was  never 
countermanded;  "And  that  by  reason  thereof  he,  the  said  defendant, 
became  and  was  and  still  is  liable  and  compellable,  from  tmie  to  time, 
to  pay  to  the  assignee  or  assignees  of  the  estate  and  effects  of  the  said 
plaintiff  for  the  time  being  as  well  the  said  rent  demanded  by  the  said 
plaintiff  in  the  said  declaration,  as  all  other  the  rent  so  reserved  as 
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aforesaid  by  the  said  demise,  for  and  in  respect  of  the  said  prenaises,  as 
the  same  becomes  and  is  due  and  payable,  the  reversion  expectant  on 
the  determination  of  the  said  demise  not  being  now  vested  in  the  said 
plaintiff,  and  the  right  and  title  of  the  said  plaintiff  to  sue  for  and  receive 
the  said  rent  so  reserved  by  the  said  demise  as  aforesaid  being,  by  rea- 
son of  the  said  notice,  wholly  ended  and  determined."     Verification. 

Demurrer,  assigning  for  causes  that  the  plea  is  double,  inasmuch  as 
it  indirectly  denies  that  plaintiff  had  any  thing  in  the  premises  during 
the  period  for  which  rent  is  cljiimed,  and  also  states  an  eviction  of  de- 
fendant by  Shaw;  that  the  plea  amounts  to  the  general  issue;  that  it  is 
argumentative;  that  it  does  not  specifically  deny,  or  confess  and  avoid, 
&c. ;  and  that  it  attempts  to  deny  plaintiff's  title  to  the  premises,  whereas 
defendant  is  estopped  to  deny  the  same,  it  appearing  by  the  declaration 
that  defendant  enjoyed  the  same  by  virtue  of  the  demise  by  plaintiff  in 
the  declaration  mentioned.  Joinder  in  demurrer.  The  den\urrer  was 
argued  in  Easter  term,  (May  1st,)  1835. 

Kelly,  in  support  of  the  demurrer,  contended,  first,  that  the  plea,  if  it 
stated  any  defence,  was  in  effect  a  plea  of  nil  habuit  in  tenenientis,  and 
that  this  could  not  be  pleaded  even  in  the  case  of  a  demise  without  deed. 
Secondly,  that,  supposing  such  a  defence  admissible,  the  plea  did  not 
sufficiently  deny  the  plaintifTs  interest.  On  the  first  point.  Note  1,  to 
Duppa  V.  Mayo,  1  Wms.  Saimd.  276,  b. ;  fVilkins  v.  fVingaie,  6  T.  R. 
62 ;  Doe  dem,  Bristoioe  v.  Pegge,  1  T.  R.  758,  note  a. ;  Doe  dem. 
Hodsdea  v.  Staple,  2  T.  R.  684;  Pope  v.  Biggs,  9  B.  &  C.  245,  (17K 
n.  L.  R.  368 ;)  Balls  v.  fVesiwood,  2  Camp.  11 ;  Moss  v.  Gallimore,  1 
Doug.  279,  and  Curtis  v.  Spitiy,  1  New  Ca.  15,  (27  E.  C.  L.  R.  291,) 
were  referred  to  by  counsel  and  by  the  Court.  [  Wightman,  for  the  de- 
fendant, said  that  he  should  not  contend  that  nil  habuit  in  tenementis 
would  be  a  good  plea,  but  should  maintain  that  the  present  plea  was,  in 
effect,  a  denial  of  any  tenancy  under  the  plaintiff  at  the  time  when  the 
rent  accrued.] 

The  plea  does  not  amount  to  such  a  denial.  The  declaration  alleges 
a  demise  by  the  plaintiff  to  the  defendant:  no  other  party  is  introduced. 
If  the  defendant  meant  to  allege  that  the  plaintiff  demised  on  behalf  of 
another  person,  and  as  his  agent,  that  should  have  been  stated.  [Lord 
Uenman,  C.  J.  If  the  assignee  authorized  the  plaintiff  to  demise,  did 
not  he  likewise  authorize  him  to  receive  the  rents?]  The  plea  merely 
alleges  that,  the  plaintiff  having  been  authorized  and  permitted  by  some 
person  to  make  the  demise  stated  in  the  declaration,  the  defendant  re- 
ceived notice  from  that  person  to  pay  him  the  rent  in  future.  The  per- 
mission so  alleged  does  not  show  that  the  lessor  was  agent  to  the  party 
permitting.  A  permission  might  be  given  where  none  was  requisite. 
And,  supposing  that  the  plea  clearly  showed  a  title  in  the  assignee,  and 
permission  given  by  him  to  the  plaintiff  to  demise,  it  does  not  follow 
that  the  assignee  could,  by  a  mere  notice,  countermand  the  permission. 
[Lord  Dbnman,  C.  J.  The  plea  does  not  allege  any  stipulation  that  the 
party  giving  permission  should  have  power  to  determine  the  tenancy  to 
the  lessor.]  It  cannot  be  contended  that  the  assiguBe  himself  could  have 
sued  the  defendant  for  rent  due  after  the  supposed  countermand,  the 
plaintiff  having  demised  with  the  assignee's  authority,  and  no  notice 
having  at  that  time  been  given  to  the  tenant  of  the  situation  in  which 
the  plaintiff  and  the  assignee  stood.  If  the  assignee  could  sue  the 
•enant,  he   ought   also  to  be  liable  to   the  tenant  on   the  contract 
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of  demise;  but  the  tenant  could  not  have  had  any  remedy  against 
him  on  that  contract.  [Littledale,  J.  The  plea  does  not  allege 
directly  that  the  plaintiff  demised  by  permission;  it  merely  says,  in  a 
parenthesis,  ^Hhe  said  plaintiff  having  been  authorised  and  permitted" 
by  the  assignee  to  demise.]  All  that  appears  on  the  plea  as  to 
title  is  that,  in  1818,  the  then  interest  of  the  plaintiff  vested  in  Shaw  as 
assignee.  Consistently  with  that  allegation,  the  plaintiff  niay  have  taken 
a  lawful  title  since  1818. 

fVightmariy  contra.    The  object  of  thif  plea  is,  not  to  bring  into  ques- 
tion the  title  to  the  premises  at  the  time  of  the  demise,  but  merely  to 
show  that  the  plaintiff  cannot  lawfully  demand  the  rent  now  claimed. 
It  is  as  if  the  tenant  had  pleaded  that  a  pnortgagor  had  demised  to  him 
by  permission  of  the  mortgagee,  and  that  the  mortgagee  had  given  the 
tenant  notice  to  pay  him  the  rent,  which  would  have  been  an  answer, 
according  to  Pope  v.  Biggs,  9  B.  &  C.  245,  (17  E.  C.  L.  R.  368.)     A 
tenant  cannot  dispute  his  landlord's  title  to  demise ;  but  he  may  show 
that  the  title  was  a  defeasible  one,  and  that  a  party  having  paramount 
right  to  that  of  the  landlord  gave  the  tenant  notice  to  pay  the  rent  to 
such  party.     [Patteson,  J.     I  never  could  see  how  notice  could  make 
the  mortgagor's  tenant  tenant  to  the  mortgagee  at  the  former  rent.  There 
might,  indeed,  be  a  new  tenancy  created  at  the  old  rent,  where  such  no- 
tice was  given  and  the  rent  paid  accordingly.     Littledale,  J.     If  the 
lease  was'  made  suDsequently  to  the  mortgage,  I  see  no  remedy  the 
mortgagee  could  have  against  the  tenant,  on  non-payment  of  the  rent, 
but  to  bring  ejectment.     Lord  Denman,  C.  J.     It  strikes  me  that  tlje 
sufferance  in  this  case  makes  a  difference  which  is  against  you.     Yoii 
must  add  to  the  facts  of  Pope  v.  Biggs,  a  permission  to  demise  by 
the  party  standing  in  the  situation  of  mortgagee.]     If  the  mortgagee 
did  suffer  a  demise  to  be  made,  he  would  not  forego  his  right  of  giving 
notice  to  the  tenant;  and,  on  giving  such  notice,  he  might,  at  all  events, 
recover  for  use  and  occupation,  if  the  tenant  held  on  ;  and  the  rent  re- 
served by  the  mortgagor  would  be  the  measure  of  damages.     In  the 
case  of  a  lease  made  before  the  mortgage,  the  mortgagee  might  clearly 
require  a  tenant  tp  pay  the  rent  to  him  as  reversioner ;  the  assignee  of 
an  insolvent  has  similar  rights  ;  and,  where  such  assignee  has  permitted 
the  insolvent  to  demise  after  the  assignment,  he  may  still  call  upon  the 
tenant  to  pay  the  rent  to  himself,  if  he  finds  the  insolvent  to  be  no  longer 
a  trustworthy  steward.     [Littledale,  J.     Is  not  the  effect  of  the  plea 
here,  that  the  assignee,  having  an  elder  title,  evicted  the  tenant  by  no- 
tice ?]     It  does  not  appear  by  the  plea  that  the  assignee  could  evict. 
The  case,  as  stated,  is  like  that  of  a  lease  made  before  mortgage.  [Pat- 
teson, J.   Where  the  mortgagor  has  demised  before  the  mortgage,  there 
is  a  good  lease  subsisting  at  the  time  of  the  notice  by  the  mortgagee 
The  case  of  a  demise  after  the  mortgage  is  different.   In  Pope  v.  Biggh 
there  might  be  a  new  tenancy  created,  if  the  proceedings  of  the  mort 
gagee  there  can  be  considered  equivalent  to  an  ejectment :  but  I  do  not 
see  how  it  could  be  said  that  the  old  rent  continued.     Lord  Denman, 
C.  J.     If  you  say  here  the  assignee  could  not  evict  the  tenant,  the  case 
is  so  far  unlike  Pope  w.  Biggs;  for  there  an  eviction,  or  something 
equivalent,  is  assumed.]     It  is  not  necessary  here  to  say  what  effect 
might  have  been  given  to  the  notice,  because  no  actual  proceeding  took 
place ;  there  was  only  a  threat,  upon  which  the  rent  was  paid  to  the 
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assignee.     Supposing  that,  in  this  plea,  the  words  in  a  parenthesis,  from 
'<the  said  plaintiff  having  been  authorized,'^  to  ;<  premises  to  the  said  de- 
fendant," were  omitted,  the  plea  would  still  be  good.  The  title  averred 
to  have  vested  in  the  assignee  in  1818  will  be  deemed  to  have  still  sub- 
sisted when  the  notice  was  given.     The  assignment  of  itself  carried  the 
property;  and  the  presumption  will  be  in  favour  of  an  outstanding  title 
in  the  assignee,  till  proof  is  given  to  take  it  away ;   Carr  v.  BurdisSj  1 
Cro.  M.  &  R.  782,  S.  C.  Tyrwh.  309.     [Patteson,  J.     The  plea  here 
states  that  the  assignee  gave, the  defendant  notice  to  pay  him  all  the 
rent  that  should  accrue  "  in  respect  of  the  said  demised  preoiises,  and 
under  and  by  virtue  of  the  said  demise"  in  the  declaration  mentioned, 
thus  treating  the  previously  mentioned  demise  by  the  plaintiff  as  still 
subsisting.     Now,  if  that  demise  was  made  by  the  insolvent  in  his  own 
name,  I  do  not  see  how  the  assignee  could  come  in  as  landlord,  except 
by  putting  an  end  to  the  demise  and  commencing  a  new  tenancy.  I  do 
not  see  how  the  rent  claimed  by  the  assignee  could  be  rent  under  "  the 
said  demise."     Unless  the  previous  demise  is  put  an  end  to,  you  make 
the  assignee  or  mortgagee  constructively  party  to  a  demise  between 
others.]     At  all  events  the  words  included  in  a  parenthesis  may  be  left 
out,  and  "  under  and  by  virtue  of  the  said  demise"  treated  as  surplusage. 
Unless  the  present  defence  can  be  made  available,  the  defendant  may 
be  held  liable  to  pay  the  rent  twice,  to  the  plaintiff,  and  to  the  assignee 
as  superior  landlord.     [Littledale,  J.     If  the  words  in  a  parenthesis 
are  omitted,  it  will  at  most  appear  only  that  the  plaintiff  demised  to  the 
.defendant,  and  that  some  one  else,  having  the  legal  title,  called  on  him 
to  pay  the  rent.]     Bayley,  J.,  says,  in  Pope  v.  Biggs^  9  B.  &  C.  251, 
(17  E.  C.  L.  R.  368,)  "I  have  no  doubt  that,  in  point  of  law,  a  tenant 
who  comes  into  possession  under  a  demise  from  a  mortgagor,  after  a 
mortgage  executed  by  him,  may  consider  the  mortgagor  his  landlord  so 
long  as  the  mortgagee  allows  the  mortgagor  to  continue  in  possession  and 
receive  the  rents ;  and  that  payment  of  the  rents  by  the  tenant  to  the 
mortgagor,  without  any  notice  of  the  mortgage,  is  a  valid  payment. 
But  the  mortgagee,  by  giving  notice  of  the  mortgage  to  the  tenant,  may 
thereby  make  him  his  tenant,  and  entitle  himself  to  receive  the  rents." 
[Patteson,  J.     That  must  mean  that  the  mortgagor  may  make  him 
his  tenant  under  a  new  tenancy.]     The  learned  judge  continues,  "It  is 
undoubtedly  a  well  established  rule,  that  a  lessee  caimot  dispute  the 
title  of  his  lessor  at  the  time  of  the  lease,  but  he  is  at  full  liberty  to  show 
that  the  lessor's  title  has  been  put  an  end  to."    That  must  be  by  notice 
from  a.party  having  superior  title,  to  pay  the  rent  to  him.    Such  notice 
had  been  given  by  such  a  party  in  the  case  then  before  the  Court.    Then,' 
according  to  the  doctrine  of  Bayley,  J.,  the  present  plea  would  be  suffi- 
cient if  the  words  in  a  parenthesis  were  omitted ;  and,  if  retained,  they  do 
not  vitiate,  for,  by  showing  that  the  assignee  was  cognizant  of  the  demise, 
they  do  not  alter  his  right  in  point  of  law. 

If,  however,  the  Court  think  the  defence  informally  pleaded,  the  de- 
fendant prays  leave  to  amend. 
Per  Curiam^  {a) 
Defendant  to  have  leave  to  amend  forthwith  on  payment  of  costs : 
otherwise  judgment  to  be  entered  for  the  plaintiff. 

(a)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Ji. 
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FORD,  Gent.,  One,  &c.  against  LECHE.— p.  699. 

F.  commendng  an  action  against  D.,  wrote  to  the  BheriflT,  "  F.  v.  D.,  I  enclose  you  a  writ  herein, 
and  shall  feel  obliged  by  your  granting  a  warrant  thereon  directed  to  M.  and  B.  I  shall  write 
to  B.  in  a  day  or  two."  The  warrant  was  accordingly  made  out.  and  was  afterwards  delirered 
to  B.    Held,  sufficient  evidence  that  B.  was  employed  by  the  plaintilTas  a  special  bailill 

After  the  above  letter  was  written,  and  the  warrant  was  made  out,  but  before  B.  had  executeii  it, 
(or,  as  far  as  appeared,  taken  any  step  for  that  purpose,)  M.  the  other  bailiff,  arrestei]  the  de- 
fendant at  the  suit  of  another  party,  and  discharged  him,  taking  a  bail-bond  in  that  suit :  Held, 
that  the  agency  of  M.  and  B.,  as  special  bailiffs  for  F.,  was  not  detenuioed  by  this  arrest,  and 
consequeiftly  that  the  sheriff  was  not  liable  to  F.  for  an  escape. 

Action  on  the  case  against  the  late  sheriff  of  Cheshire.  The  first  count 
of  the  declaration  was  for  voluntarily  permitting  one  Dickenson  to  escape, 
after  arresting  him  on  mesne  process  at  the  plaintitf 's  suit.  The  second 
count  was  for  wilfully  neglecting  to  take  Dickenson  upon  mesne  process 
directed  to  the  defendant,  at  the  plaintiff's  suit.  Plea,  Not  guilty.  On 
the  trial  before  Lord  Abinoer,  C.  B.,  at  the  Liverpool  Summer  assizes, 
1835,  the  principal  facts  appear  to  be  as  follows. 

In  May,  1832,  the  plaintiff  (an  attorney)  sent  his  clerk  into  Cheshire, 
with  two  writs  of  capias  ad  respondendum  against  Dickenson,  one  at 
the  plaintiff's  own  suit,  the  other  at  the  suit  of  one  Aldridge.  The  writs 
were  delivered  to  the  under-sheriff,  who  granted  warrants,  in  which  two 
officers  named  Bateman  and  Mee  were  named,  among  others,  to  execute 
the  process.  The  plaintiff's  clerk,  with  Bateman  (who  was  sent  for  by 
the  under-sheriff)  and  Mee,  endeavoured  to  find  Dickenson,  but  did  not 
succeed  before  the  return  of  the  writs.  The  plaintiff  then  sued  out  alias 
writs,  returnable  November  2d,  and  sent  them  to  the  under-sheriff  with 
the  following  letter,  dated  June  8lh,  1832. 

"  Sir,         Myself  V.  Dickensouy 
Jlldridge  v.  Same, 

"  I  enclose  you  writs  herein,  and  shall  feel  obliged  by  your  granting 
warrants  thereon,  directed  to  Mr.  Mee  and  Mr.  Bateman. 

"  I  shall  write  to  Mr.  Bateman  in  a  day  or  two. 

"  I  am,  &c.  G.  S.  Ford." 

Warrants  were  thereupon  made  out  as  desired,  on  June  llih,  but 
they  were  not  delivered  to  the  bailiffs,  nor  was  any  thing  further  done 
at  that  time,  no  directions  being  received  from  the  plaintiff.  In. the 
beginning  of  July  a  warrant  was  transmitted  to  Mee  by  the  under-sheriff, 
upon  a  bailable  writ  issued  in  the  preceding  month  against  Dickenson 
at  the  suit  of  one  Rannie;  Mee  arrested  Dickenson,  August  20th ;  a  bail 
bond  was  given ;  and  Dickenson  was  immediately  discharged  without 
any  search  at  the  sheriff's  office  for  other  writs.  Afterwards,  August 
25th,  Bateman  brought  to  Mee  the  warrants  issued  on  Aldridge's  and 
the  plaintiff's  writs;  but  Mee  declined  acting  on  those  warrants;  and 
Bateman  was  unable  to  arrest  Dickenson.  The  Lord  Chief  Baron  was 
of  opinion  that  the  defendant  was  not*  liable  for  the  omission  to  take 
Dickenson,  because  the  plaintiff,  by  his  letter  of  June  8th,  had  appointed 
Mee  and  Bateman  his  special  bailiffs,  and  authorized  a  suspension  of 
proceedings  till  orders  should  be  received  from  him.  The  plaintiff  was 
thereupon  nonsuited,  (a) 

Mexander^  in  the  ensuing  term,  moved  for  a  new  trial,  on  the 

(a)  His  lordship,  in  bis  report  afterwards  transmitted  to  this  Court,  stated  that  on  the  trial, 
hia  attention  was  not  drawn  to  the  first  count 
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grounds,  first,  ttiat,  even  assuming  the  plaintiff  to  have  appointed  spe- 
cial bailiffs,  yet  the  defendant,  having  had  Dickenson  in  actual  custody, 
was  liable,  on  the  first  count,  for  having  permitted  an  escape ;  and, 
secondly,  that  there  was  not,  in  this  case,  such  an  appointment  of  spe- 
cial bailiffs  as  excused  the  sheriff  for  not  arresting.  And  he  contended 
that,  at  all  events,  it  should  have  been  left  to  the  jury  to  say  what  was 
the  effect  of  the  letter  of  June  8th.  [Lord  Denman,  C.  J.  The  ques- 
tion turned  upon  the  construction  of  the  letter  taken  by  itself,  not  upon 
the  effect  it  would  have  as  connected  with  a  particular  set  of  facts.]  A 
rule  nisi  was  granted,  (a) 

Cresswell,  fVightniany  and  Tomlinson^  now  showed  cause.  No 
negligence  can  be  imputed  to  the  defendant  in  not  having  arrested 
Dickenson  at  the  plaintiff's  suit,  because  the  plaintiff  had  appointed  Bate- 
man  and  Mee  his  special  bailiffs,  as  appears  from  the  letter  of  June  8th, 
and  particularly  froin  the  last  paragraph.  In  Foster  v.  Blakelock^  5  B. 
&C.  329,  (11  E.  C.  L.  R.  246 ;)  Abbott,  C.  J.,  asks,  «  By  employing  a 
particular  bailiff,  do  you  not  make  him  your  servant  ?"  According  to 
that  case,  Bateman  might  have  demanded  his  fees  of  the  plaintiff;  he 
therefore  was,  reciptocally,  answerable  to  the  plaintiff  for  the  execution 
of  the  process.  The  appointment  of  special  bailiffs  also  exempts  the 
sheriff  from  liability  on  account  of  the  escape ;  the  party  making  such 
an  appointment  must  abide  by  the  acts  of  those  whom  he  nominates ; 
Dt  Moranda  v.  Dunkin,  4  T.  R.  119 ;  Hamilton  v.  Dalziel,  2  W.  BL 
952.  In  those  cases  there  had  been  an  actual  arrest,  and  the  sheriff 
was  held  not  answerable  for  the  escape;  here  the  arrest,  at  the  plain- 
tiff's suit,  was  only  constructive  ;  and  the  sheriff  ought  at  least  not  to 
stand  in  a  worse  situation  on  that  account.  In  Taylor  v.  Richardson^ 
8  T.  R.  505;  which  may  be  referred  to  on  the  other  side,  the  agency 
of  the  bailiffs  had  ceased  when  the  escape  took  place  ;  the  debtor  had 
been  held  to  bail,  and  had  been  rendered  by  tiis  bail  in  the  plaintiff's 
action.  Lord  Kenton  expressly  distinguished  that  case  from  De  Mo- 
randa V.  Dunkin,  and  Hamilton  v.  DalzieL  Benton  v.  Sutton,  1  B. 
&  P.  24,  which  may  also  be  relied  upon,  was  not  argued  with  reference 
to  the  present  point;  and  there  the  plaintiff's  special  bailiff  was  not,  as 
in  this  case,  the  officer  permitting  the  escape. 

Alexaiider  and  John  Bayley,  contra.  The  defendant,  having  the 
plaintiff's  writ  in  his  hands,  arrested  Dickenson,  and  discharged  him 
without  enforcing  this  writ ;  he  is  therefore  liable,  on  the  first  count  of 
the  declaration,  for  an  escape.  It  is  laid  down  in  Frost's  Case,  5  Rep. 
89,  a  ;  that,  "  when  a  man  is  in  the  custody  of  the  sheriff  by  process  of 
law,  and  afterwards  another  writ  is  delivered  to  him  to  arrest  the  body 
of  him  who  is  in  his  custody,  presently  he  is  in  his  custody  by  force  of 
the  second  writ  by  judgment  of  law,  although  he  do  not  actually  arrest 
him ;  for  to  what  purpose  should  he  arrest  him  who  is  and  was 
before  in  his  custody.^"  And  it  is  observed  that  the  words  of  a 
ca,  sa.  are,  not  only  quod  capiat,  &c.,  but  quod  salvo  custodial, 
&c.  «So  that  although  he  cannot  take  him  (whom  he  has)  in 
his  custody,  yet  he  may  safely  keep  him."  The  words  of  the  capias 
ad  respondendum  here  are,  that  the  sheriff  is  to  take  the  party  "and 
him  safely  keep."  [Patteson,  J.  Here,  Dickenson  was  not  in  cus- 
tody when  the  plaintiff's  writ  reached  the  sheriff.]     Frost's  Case  shows 

(o)  The  Court  granted  the  rule  upon  the  first' objection  only;  but,  upon  the  argument,  they 
permiued  both  grounds  of  motion  to  be  discussed. 
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that,  when  Dickenson  was  arrested,  the  law  would  consider  htm  to  be 
in  custody  on  the  writ  formerly  lodged  by  the  present  plaintiff.  [Pat- 
TEsoN,  J.  The  facts  of  the  two  cases  differ.  In  Frost's  Case,  the 
sheriff  could  not  take  when  he  received  the  second  writ,  because  the 
party  was  In  custody  already.  Here,  he  might  take  on  either  writ.  Cole- 
ridge, J.  And  the  plaintiff  had  appointed  a  special  bailiff  to  execute 
his  writ.]  Jackson  v.  Humphreys,  1  Salk.  273,  is  another  authority 
showing  that,  by  delivery  of  the  writ,  the  party  is  in  the  custody  of  the 
sheriff.  And  it  comes  to  the  same  thing,  whether  the  writ  is  lodged 
after  the  arrest  or  before  it.  [Patteson,  J.  You  cannot  say,  in  the 
latter  case,  that  the  party  was  in  custody  on  the  delivery  of  the  first 
writ,  when  in  point  of  fact  he  was  at  large.  Where  a  writ  is  lodged 
against  a  person  already  in  custody,  he  is  considered  as  arrested  on  that 
writ,  because  no  further  arrest  can  take  place ;  and  in  that  case  no  war- 
rant is  needed.  But  where  the  party  is  at  large  when  the  writ  is  de- 
livered, a  warrant  is  necessary;  and  perhaps,  as  in  the  present  case,  a 
special  bailiff  is  appointed  to  execute  it.]  Taylor  v.  RichardsoHy  8  T. 
R.  505,  shows  the  duty  incumbent  on  the  sheriff  (even  where  there  are 
no  bound  bailiffs)  of  inquiring,  when  he  discharges  a  prisoner  in  a  par- 
ticular suit,  whether  there  are  detainers  against  him  in  others.  In  Ben 
ton  v.  Sutton,  1  B.  &  P.  24,  two  writs  being  lodged  in  the  sheriffs 
office  against  the  same  party,  (Evans,)  and  he  being  arrested  on  one  and 
afterwards  suffered  to  go  at  large,  this  was  held  to  be  an  escape  as  to 
the  other  suit.  It  was  urged  there  that  the  party  suing  out  the  second 
writ  had  put  it  into  the  hands  of  a  bailiff  with  an  order  not  to  enforce  it 
at  that  time ;  but  Eyre,  C.  J.,  said  that  he  saw  no  great  force  in  that 
fact,  observing  that,  "when  the  plaintiff  first  took  out  the  warrant,  he 
might  not  intend  it  to  be  executed ;  but  on  Evans  being  arrested  at 
the  suit  of  another,  he  might  then  intend  it  to  be  enforced."  That  re- 
mark applies  here,  even  supposing  the  plaintiff *s  letter  to  bear  the  con- 
struction given  to  it.  In  De  Moranda  v.  Dunkin,  4  T.  R.  119,  the 
plaintiffs  had,  contrary  to  the  usual  course,  applied  to  the  sheriff  him- 
self for  the  warrant,  never  communicating  with  the  under-sheriff;  and 
this  is  noticed  by  Buller,  J.,  in  his  judgment.  [Lord  Denman,  C.  J. 
The  under-sheriff  was  attorney  for  one  of  the  defendants ;  and  the 
sheriff  acted  as  an  under-sheriff  would  have  done  in  any  other  cause. 

1  do  not  see  that  that  makes  any  difference.]     In  Hamilton  v.  Dalziel^ 

2  W.  Bl.  952,  the  writ  was  not  delivered  to  the  sheriff,  nor  to  the  un- 
der-sheriff in  that  capacity;  for  the  party  receiving  it  was  held  to  have 
acted,  in  doing  so,  not  as  under-sheriff,  but  as  agent  to  the  plaintiff^s 
attorney.  [Patteson,  J.  mentioned  Porter  v.  Viner,  1  Chitt.  Rep. 
613,  note  (a),  (18  E.  C.  L.  R.  177].  There,  and  in  Pallister  v.  Pallh- 
ter,  1  Chitt.  Rep.  614,  note  (a),  (18  E.  C.  L.  R.  177;}  the  plaintiff  had 
interfered  with  the  bailiff  so  far  as  clearly  to  discharge  the  sheriff.  Then, 
as  to  the  effect  of  the  letter  of  June  8th.  In  Balson  v.  Meggat,  4  Dow  I. 
P.  C.  557,  Coleridge,  J.,  held  that  a  mere  request  to  the  sheriff  to  de- 
liver his  warrant  to  a  particular  person  did  not  constitute  that  person 
the  plaintiff's  special  bailiff.  The  plaintiff's  saying,  "  I  shall  write  to 
Mr.  Bateman  in  a  day  or  two,"  cannot  be  construed  into  an  injunction 
that  neither  of  the  bailiffs  should  execute  the  process  till  Bateman  had 
been  written  to.  And,  even  if  it  had  that  effect,  the  observation  already 
cited,  of  Eyre,  C.  J.,  in  Benton  v.  Sutton,  1  B.  &  P.  25,  applies.  As  soon 
as  Dickenson  was  in  custody  at  Ranni»^'s  suit,  the  plaintiff  should  have 
had  notice,  or  the  warrant  uoon  his  writ  should  have  been  put  in  force. 
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Lord  Denman,  C.  J.  The  first  question  is,  whether  the  plaintiff  ap- 
pointed his  own  bailiff  to  arrest  Dickenson ;  and  I  think  that  the  direc- 
tions in  his  letter  do  not  leave  the  slightest  doubt  of  this.  (His  lordship 
then  read  the  letter.)  It  would  require  great  ingenuity  to  make  the 
words  here  used  signify  any  thing  but  this :  "  1  make  the  sheriff  my 
agent  to  issue  warrants  to  two  officers  whom  I  appoint,  and  to  whom  I 
will  give  directions."  That  supersedes  the  authority  of  the  sheriff,  and 
makes  the  officers,  not  him,  the  persons  who  are  to  execute  the  process. 
When  Dickenson  was  afterwards  arrested,  he  was,  in  some  sense,  in 
custody  at  the  present  plaintiff's  suit  as  well  as  Rannie's ;  but  the  ques- 
tion is,  whether  he  was  so  under  circumstances  that  render  the  sheriff 
chargeable.  The  plaintiff  had  appointed  Bateman  and  Mee  his  bailiffs. 
Before  that  appointment  was  determined,  Mee,  having  Dickenson  in 
custody  in  the  other  action,  took  a  bail-bond  and  discharged  him.  That 
the  sheriff  is  not  liable  for  the  acts  of  an  officer  whom  the  plaintiff  him- 
self appointed,  is  a  principle  laid  down  in  many  cases:  Buller,  J., 
states  it  in  De  Moranda  v.  Dunking  4  T.  R.  121 ;  and  it  was  acted  upon 
in  Porter  v.  F^iner,  1  Chitt.  Rep.  C13,  note  (a),  (18  E.  C.  L.  R.  177) ; 
Balson  v.  Meggatj  4  Dowl.  P.  C.  557,  decided  only  that  the  expression 
used  in  that  case  (amounting  to  nothing  more  than  a  request  that  a  pai- 
ticular  officer  might  be  employed)  was  nqt  to  be  taken  as  an  appoint- 
ment of  a  special  bailiff,  to  supersede  the  sheriff.  Here  a  letter  is  written 
desiring  that  the  sheriff  will  direct  the  warrants  to  two  persons  whom 
the  plaintiff  appoints.     The  rule  must  be  discharged. 

LiTTLEDALE,  J.  As  to  the  plaintiff's  letter,  not  only  does  it  consti* 
tutc  Bateman  and  Mee  special  bailiffs,  but  its  effect  is  that  the  sheriff  is 
not  bound  to  deliver  the  warrants  till  some  further  directions  shall  have 
been  ^iven  to  Bateman.  The  sheriff's  duty  is  suspended  for  a  time. 
Then  Dickenson  is  arrested  at  the  suit  of  Rannie.  No  doubt  he  was 
also,  in  point  of  law,  arrested  at  the  suit  of  the  present  plaintiff;  but  he 
was  not  in  actual  custody  at  his  suit.  He  was  in  the  custody  only  of 
that  officer  who  had  instructions  to  arrest  in  Rannie's  suit.  He  was 
legally  in  the  custody  of  the  sheriff,  but  subject  to  the  particular  direc- 
tions which  the  plaintiff  had  given.  What,  then,  was  it  the  sheriff's 
duty  to  do  ?  Was  he  bound  to  put  the  plaintiff's  writ  in  force,  the  mo- 
ment he  found  that  a  writ  was  to  be  executed  at  the  suit  of  Rannie,  al- 
though the  plaintiff  had,  by  his  letter,  taken  the  business  out  of  the 
sheriff's  hands  ?  I  think  that,  although  this  was  so  far  an  escape,  as 
that  Dickenson  was  legally  in  the  sheriff's  custody  at  the  present  plain- 
tiff's suit,  and  was  discharged  on  giving  a  bail-bond,  yet  it  is  not,  under 
all  the  circumstances,  and  considering  the  terms  in  which  the  plaintiff 
had  written,  an  escape  within  the  meaning  of  this  declaration,  or  for 
which  the  sheriff  is  answerable. 

Patteson,  J.  Our  decision  in  this  case  will  not  throw  any  doubt 
upon  the  general  duties  or  liabilities  of  sheriffs.  If  a  person  be  in  the 
custody  of  the  sheriff  in  the  sherifi^s  prison,  and  a  writ  be  lodged  in  a 
new  action,  the  custody  is  then  a  custody  in  that  action,  for  the  reason 
given  in  Frost's  Case,  5  Rep.  89,  a.  Also,  if  the  sheriff  has  a  writ  sent 
to  him  upon  which  he  issues  his  warrant,  and,  before  the  arrest,  other 
writs  corae  in,  he  is  bound  to  arrest  upon  all ;  and,  if  the  officer  to  whom 
the  warrant  issues  makes  the  arrest,  the  party  is  in  custody  on  all  the 
writs  in  the  office,  because  the  sheriff  was  bound  to  execute  all,  and  it 
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was  his  duty  to  inform  the  officer  that  there  were  other  writs  in  the 
oflSce.  But  these  points  are  not  touched  upon  by  the  present  case, 
because  here  the  plaintiff  had  appointed  a  special  bailiff.  There  is  no 
doubt  as  to  the  effect  of  the  letter  in  this  respect,  because  the  plaintiff 
not  only  desires  that  the  writs  may  be  directed  to  Mee  and  Bateman, 
but  says  that  he  will  communicate  with  Bateman.  Balson  v.  Meggaty 
4  Dowl.  P.  C.  557,  was  decided  on  the  ground  that  the  mere  suggestion, 
made  as  there  stated,  was  not,  in  itself,  an  appointment  of  a  special  bailiff. 
Such  a  question  as  that  must  be  matter  of  evidence  in  each  particular  case. 
The  sheriff,  then,  had  in  this  case  directed  his  warrant  to  a  certain 
bailiff  at  the  plaintiff's  request.  He  could  not,  at  his  own  discretion, 
deliver  it  to  the  bailiff  employed  in  Rannie's  action:  it  happens  that  the 
same  officer  was  named  by  the  plaintiff;  but,  if  that  had  not  been  so, 
the  sheriff  had  no  choice.  Then,  the  oflScer  employed  in  Rannie's  action 
could  not  detain  Dickenson  in  the  plaintiff's  action,  in  which  he  had  no 
warrant.  The  mere  circumstance  of  there  being  other  writs  in  the  office 
would  not  empower  that  officer  to  keep  the  party  in  custody  without  a 
warrant,  except,  perhaps,  during  the  time  necessary  for  inquiring 
whether  there  were  detainers  lodged.  The  sheriff,  therefore,  in  this  case, 
was  prevented  from  detaining  Dickenson  at  the  plaintiff's  suit,  by  the 
plaintiff^s  own  act.  Then  the  rule  that,  where  a  special  bailiff  is  ap 
pointed,  the  sheriff  is  not  responsible  for  his  acts,  applies  here.  If,  indeed, 
such  a  bailiff  arrests,  and  delivers  the  party  over  to  the  sheriff,  he  is 
answerable;  but  that  is  not  so  hero:  consequently,  there  is  no  case  of 
escape  as  against  the  sheriff,  whether  Dickenson,  in  strictness  of  law, 
was  in  the  legal  custody  of  the  shekiff  or  not.  It  does  not  lie  in  the 
plaintiff's  mouth  to  say  that  he  was. 

Coleridge,  J.  Balson  v.  Meggat  is  distinguishable  from  the  present 
case:  I  went  no  farther  there  than  the  circumstances  of  that  case  re- 
quired. The  attorney  requested  that  the  warrant  should  go  to  a  par- 
ticular bailiff,  and  sometimes  all  writs  issued  from  a  particular  office  are 
executed  by  one  bailiff;  but  the  attorneys  do  not  therefore  mean  to  re- 
lieve the  sheriff.  Looking,  here,  at  the  letter  only,  and  not  at  surmises, 
it  is  too  clear  to  be  made  a  question,  that  the  persons  named  were 
actually  appointed  special  bailiffs;  and  the  rule  applies,  that,  where 
such  bailiffs  are  employed,  the  sheriff  is  not  liable.  Then  had  the 
agency  of  the  special  bailiffs  ceased  when  Dickenson  was  discharged? 
In  the  case  of  an  actual  arrest,  there  is  no  doubt  that  an  arrest  and  de- 
livery of  the  party  into  the  sheriff's  custody  by  the  special  bailiff  would 
determine  his  agency;  nor  that,  in  the  cause  where  a  general  bailiff  is 
employed,  an  arrest  in  one  cause  is  an  arrest  upon  all  the  writs  in  the 
office.  But  how  does  that  apply  here  ?  Suppose  there  had  been  an 
actual  arrest  by  one  of  the  special  bailiffs;  would  his  agency  have 
ceased  at  the  time  when  Dickenson  was  discharged,*  so  that  the  sheriff 
would  have  become  liable?  The  cases  show  that  it  would  not.  Then, 
as  Mr.  Cresswell  puts  it,  is  a  constructive  arrest  stronger  against  the 
sheriff  than  an  actual  one  ?  And  justice  is  against  the  assumed  cessation 
of  agency.  Suppose  a  plaintiff,  having  confidence  in  a  particular  bailiff, 
requires  that  he  shall  arrest  a  party  for  a  large  sum  of  money,  but,  iti 
the  mean  time,  another  bailiff,  in  whom  he  has  no  confidence,  arrests 
the  same  party  for  a  small  sum ;  according  to  the  argument  here  urged 
against  the  sheriff,  the  special  bailiff  would  cease  to  be  agent,  or  to  have 
any  authority,  from  the  time  of  the  arrest. 

Rule  discharged. 
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GLAHOLM  against  ROWNTREE  and  MATCHETT,  Executors 
of  CLARK.— p.  710. 

Testator,  being  indebted  to  R,  deposited  with  him  a  policy  of  insurance  on  testator's  life,  as  se- 
curity for  the  debt,  and  for  a  further  advance  then  made  by  R. ;  and  died,  leaving  R.  and  M.  his 
execntora.  R.,  still  holding  the  policy,  applied  to  the  insurers  for  the  amount  due  on  it  (200/.) 
which  they  refuaed  to  pay  unless  R.  and  M.  gave  a  receipt  for  it  as  executors.  They  did  so, 
R.  making  protest  that  he  signed  as  executor,  merely  to  satisfy  the  insurers.  In  an  action  by  a 
judgment  creditor,  to  which  the  executors  pleaded  plene  administraverunt  except  as  to  4/.  (the 
surplus  out  of  the  200^  ailer  payment  to  R. :) 

Held,  that  the  executors  were  not  chargeable  with  the  200/.,  as  assets,  but  only  with  the  surplus 
after  payment  to  R. 

Debt,  against  the  defendants  as  executors  of  John  Clark,  deceased, 
on  a  judgment  recovered. by  the  plaintiff  against  Clark  in  his  lifetime. 
Plea,  plene  administraverunt.  except  as  to  4/.  Replication,  assets  ultra. 
Issue  thereon.  On  the  trial  before  Tindal,  C.  J.,  at  the  Newcastle 
Summer  assizes,  1835,  the  following  facts  appeared. 

Clark  had  effected  a  policy  of  insurance  on  his  life  for  200/.  Being 
indebted  to  one  Price  in  the  sum  of  16/.  9*.,  hs  deposited  the  policy  with 
bim  as  a  security.  Afterwards,  Clark  being  indebted  to  the  defendant 
Rowntree  in  a  larger  amount^)  Rowntree  agreed  to  pay  off  Price,  and 
take  the  policy  as  a  security.  Clark  thereupon  signed  a  memorandum 
as  follows.  "  19th  September,  1833.  To  Mr.  William  Rowntree.  Sir, 
I  hereby  agree  to  deposit  with  you  my  life  policy  with  the  Leeds  and 
Yorkshire  Insurance  Company  for  the  sum  of  200/.,  as  a  security  for 
any  sum  or  sums  of  money  that  I  am  or  may  be  indebted  to  you." 
Clark  gave  notice  to  the  insurance  company  that  he  had  transferred  his 
interest  in  the  policy  to  Rowntree ;  and  their  agent,  in  reply,  informed 
Clark  that  they  had  noted  the  "  intended  transfer"  in  their  books,  but 
were  advised  that  a  regular  legal  transfer  was  requisite.  About  the  end  of 
1833,  Clark  went  to  prison,  intending  to  take  the  benefit  of  the  Insolvent 
Debtors'  Act ;  but,  before  this  could  be  done,  he  died.  During  his  im- 
prisonment, Rowntree,  having  prepared  a  regular  assignment  of  the 
policy,  proposed  that  Clark  should  execute  it ;  but  he  did  not.  By  his 
will,  dated  January  31st,  1834,  Clark  left  Rowntree  and  Matchett  his 
executors.  On  the  17th  of  February,  they  proved  the  will,  and  Rown- 
tree gave  notice  to  the  insurance  company  as  follows  :  "I  hereby  re- 
quire you  to  pay  over  to  me  the  sum  of  200/.,  secured  by  you  on  the 
life  of  John  Clark,  formerly  of,"  &c.,  **  by  your  policy.  No.  140.,  bearing 
date,"  &c.;  "which  policy  was  assigned  to  me  by  the  said  John  Clark, 
in  the  month  of  December  last,  according  to  the  notice  already  given 
to  you,  and  entered  on  your  books ;  and  is  now  in  my  possession,"  &c. 
"W.  Rowntree."  The  company  declined  to  pay  except  to  a  party 
showing  title  as  executor;  and,  in  consequence,  another  notice  was 
given,  in  the  names  of  both  the  defendants,  beginning,  "We,  being  the 
executors,"  &c.,  and  accompanied  by  the  probate.  The  company's 
agent  then  offered,  in  payment  of  the  200/.,  bills  endorsed  to  "  Rowntree 
and  Matchett,  executors  of.  John  Clark ;"  but,  the  defendants  objecting, 
they  gave  bills  generally  endorsed.  The  company  insisted  that  a  receipt 
should  be  signed  by  the  defendants  "as  executors;"  and  they,  in  conse- 
quence, gave  a  receipt  so  worded;  but  Rowntree  delivered  a  written 
protest  to  the  company's  agent,  stating  that  he  signed  as  executor  solely 
for  the  purpose  of  satisfying  the  company  and  keeping  them  clear  of 
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litigation,  and  that  he  should  not  thereby  compromise  his  claim  to  the 
money  secured  to  him  on  the  policy.  It  appeared  on  the  trial  that 
Rowntree  had  a  just  claim  upon  Clark  to  the  amount  secured,  which 
would  exhaust  the  proceeds  of  the  policy,  within  4/.;  and  that  there 
were  no  assets  beyond  that  amount,  if  Rowntree  was  entitled  to  take 
credit  for  the  sum  so  secured.  A  verdict  was  taken  for  the  plaintiff,  but 
leave  given  to  move  to  enter  a  nonsuit. 

In  the  next  term,  Cresswell  moved  accordingly,  and  cited  2  Williams 
on  Executors,  1179,  2d  edit.,  part  4,  book  1,  c.  1,  (where  it  is  said  that 
"  chattels,  whether  real  or  personal,  mortgaged  or  pledged  by  the  testa- 
tor, and  redeemed  by  the  executor,  shall  be  assets  in  the  hands  of  the 
executor,  for  so  much  as  they  are  worth  beyond  the  sum  paid  for  their 
redemption,")  and  the  authorities  there  referred  to.  A  rule  nisi  was 
granted. 

Alexander  and  Bliss  now  showed  cause.     The  passage  cited  from 
2  Williams  on  Executors,  1179,  refers  to  dicta  in  Hawkins  v.  Lawse, 
1  Leon,  154  ;  and  Alexander  v.  Lady  Gresham,  1  Leon,  224;  and  to 
the  case  of  Harecourt  v.  Wrenham^  Moore,  858;   see  Harwood  v. 
Wraynamy  cited,  1  Roll.  Rep.  56;  Harcock  y.  JVrenham^   I  Brownl. 
&  G.  76.     These  authorities,  so  far  as  they  bear  upon  the  present  case, 
can  show  only  that,  where  executors  have  redeemed  a  pledge  of  the 
testator  with  their  own  moneys,  they  are  entitled  to  the  amount  hj 
way  of  retainer.     The  case  in  Year  Book,  20  H.  7,  Yearb.  Mich.  20 
H.  7,  f.  2  B.  pi.  5;  f.  4  A,  B.  pi.  12.  14,  cited   in  Alexander  v.  Lady 
Greshamy  puts  the  executor's  right  upon  this  ground.     But  executors 
cannot  retain  for  their  own  debt  against  a  debt  of  superior  degree.  The 
plaintiff  here  sues  upon  a  judgment;   the  defendants  seek  to   retain 
money  in  effect  paid  by  Rowntree  and  Matchett  to  Rowntree  in  re- 
demption of  the  testator's  policy.     And,  further,  the  defendants  here, 
by  receiving  the  200/.  expressly  as  executors,  have  precluded  them- 
selves from  alleging  that  they  took  it  in  any  other  right.     Not  only  has 
Rowntree  accepted  it  in  the  character  of  executor,  but  the  other  de- 
fendant, who  had  no  lien,  has  done  so  likewise.     They  are  now,  there- 
fore, estopped  from  insisting  upon  Rowntree's  lien,  according  to  the 
principle  laid  down  in  Heane  v.  Rogers^  9  B.  &  C.  577;   see  p.  586, 
(17  E.  C.  L.  R.  449.)     By  claiming  as  executors  they  led  creditors  to 
look  upon  this  fund  as  assets;  they  cannot  now  alter  the  situation  of 
such  parties.     Boardman  v.  ISilly  1  Camp.  410,  note,  also  shows  that 
the  defendants  cannot  now  claim  in  a  new  character.     [Lord  Denman, 
C.  J.     I  cannot  see  what  your  client  has  to  do  with  the  character  in 
which  they  first  claimed  this  money.     He  is  in  no  worse  a  situation 
than  if  they  had  said,  "We  claim  to  hold  this  money  as  trustees  for 
Rowntree."     Patteson,  J.  Suppose  a  third  person  had  held  the  policy 
under  a  lien,  and  the  insurance  company  had  refused  to  pay  him  unless 
the  executors  would  join  in  claiming  the  200/.;  could  not  that  party 
have  compelled  the  executors  to  give  him  the  benefit  of  his  lien  ?    The 
executors,  in  that  case,  would  have  received  the  200/.  for  the  benefit 
of  the  third  person,  to  the  extent  of  his  clairn,  and  the  surplus  would  be 
assets.     Can  it  make  any  difference  here,  that  Rowntree  himself  h^^" 
the  policy?     Coleridge,  J.     If  a  third  person  had  held  a  policy  worth 
200/.  for  a  debt  of  100/.,  and  the  executors,  to  obtain  100/.,  had  claimed 
ftiul  given  a  receipt  to  the  insurance  company  for  200/.;  would  the 
aOO:*/be  assets?]     The  party  entitled  to  the   100/.  would  stand  in  the 
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situation  of  a  simple  contract  crednoT,  and  miis:  rire  T-receit-nre  to 
creditors  of  a  higher  degree,  if  such  CKvat  ii*.  ^PAT7r>:3c,  J-  If  ir*iLi 
were  so,  he  might  say,  *•  I  viii  keep  tt»e  tt*  jry.""'  Trie  of  ft  iji*:  :>;,  >r 
signing  a  receipt  as  executors,  have  adniinea  Bftfi^Ts.  &u5  i::^?ie  irj£  ni- 
sei ves  absolutely  liable,  accordiiir  lo  C/^Jd^  t.  M  h  '.*,  i  K  &  B.  4r*:v, 
(6  E.  C.  L.  R.  200.)  An  ciecuior  htTjirr  Dt-^.i  w.m  irrctrry  j^f  the 
testator  as  his  own,  cannot  afienrh.raj  fc.*if^t  ■:  in  l»e  :r>e  tt-jCai^r's.  f>r 
the  purpose  of  defeating  an  €xecirj:»:,:  ^t  .'cc  r.  S:j^''if^  1  B.  i  P. 
293  ;  conversely,  an  executor  vbc-  liLf  tr* t:-i  Ui*  c-t:.  f  r:«:»e::y  as  :he 
testator's,  cannot  afterwards  set  rr  lis  cwi.  hi*-  •<:• ::  ari::^s:  a  cre>:.:.>r 
of  the  testator.  The  defendant  E-  wL'Te^,  m  'L;5  ca^,  hai  i.o  ^trcal 
lien.  Tlie  policy  being  deposiied  wj:l  i_m-  h»r  L:;d  n^rrrly  aii  equ.ta'r  .o 
lien  upon  the  proceeds.  He  caLDDt  srt  ::*i:  c:.  arai^s:  i:;t^  ^tca.  c.^iini 
of  the  plaintiff.  The  executors  here  are  bi-th  .y/i.e  f.^r  ii:-e  wr.t».e  sun 
come  to  their  hands.  If  Rowutree  has  a  uen,  iLe  ether  ceienJaat  at 
least  holds  by  way  of  retainer  oiiiy. 

Cresswellj  with  whom  was  Granger^  coLtra,  was  s!-^r  red  V  y  thre  Court. 
Lord  Denman,  C.  J.  Tliis  is  a  c  •  ar  case.  Row:,::ee,  haviig  paid 
Price,  and  taken  the  policy  as  a  securiry,  apples  to  the  insurance  com- 
pany for  the  sum  of  which,  on  the  test'i!or"s  deaih,  he  has  become  the 
owner.  They  refuse  to  pay  it,  unless  he  will  sign  a  receipt  as  extcutor; 
and  he  does  so  under  protest  He  was  bound  to  give  some  discharge 
for  the  purpose  of  exonerating  the  office.  Then  can  the  other  creditors 
take  advantage  of  the  mode  in  which  this  was  done  ?  I  think  there  is 
no  reason  for  it  either  in  strict  law  or  in  justice.  The  word  **  retain," 
in  the  case  cited  from  the  Year  Books,  Yearb.  Mich.  20  H.  7.  f  2  B.  pi. 
5;  f.  4  A,  B.  pi.  12.  14,  is  not  to  be  taken  in  the  strict  sense  which  has 
been  ascribed  to  it :  the  meaning  must  be  that  the  executors,  having 
purchased  the  property,  may  keep  iu 

LiTTLEDALE,  J.  The  poHcy  was  legal  assets,  but  subject  to  a  lien  in 
Rowntree.  Although  the  lien  was  only  equitable,  he  was  as  mitch 
entitled  to  receive  the  amount  secured  to  him  from  the  insurance  com- 
pany as  if  he  had  had  an  assignment.  Then,  suppose  the  party  hold- 
ing the  policy  as  a  security  had  been,  not  an  executor,  but  a  stranger; 
it  would  have  been  assets  belonging  to  the  executors,  in  the  hands  of  a 
creditor;  and,  his  claim  not  being  equal  to  the  value  of  the  policy,  if 
there  had  been  no  dispute  about  the  debt,  the  creditor  and  the  executor 
would  probably  have  gone  to  the  insurance  office  together  to  claim  the 
amount  due  on  the  policy:  the  company  would  most  likely  have  re- 
quired a  discharge  from  the  executor  as  well  as  from  the  creditor ;  and 
the  creditor  would  then  have  had  in  his  hands  the  sum  which  had  been 
secured  to  him,  and  the  executor  the  residue.  Then,  what  difference 
does  it  make  that  the  holder  of  the  policy  was  an  executor,  and  not  a 
stranger?  In  either  case,  the  executors  could  not  obtain  the  value  of 
the  policy  without  the  creditor's  concurrence.  A  Court  of  Equity 
would,  if  it  had  become  necessary,  have  ordered  payment  to  the  cre- 
ditor; here  that  has  been  done  without  the  intervention  of  a  Court.  It 
is  observed  that  the  defendants  have  signed  a  discharge  to  the  insurance 
office  as  executors;  but  there  is  no  magic  in  this.  The  legal  right  is  not 
altered  by  their  inability  to  obtain  payment  without  a  receipt  in  this 
form.  The  signature  was  given  under  a  protest ;  and  the  insuranco 
company  then  paid  the  money.  Can  it  be  said  that,  to  enforce  this  lien, 
the  circuitous  course  of  a  proceeding  in  equity  should  have  been  adopted  ? 
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The  payment  was  made  to  Rowntree  in  his  capacity  of  executor,  and 
the  proceeds  of  the  policy  were  assets ;  but,  as  they  were  subject  to  a 
Hen,  the  executors  could  receive  only  so  much  of  tbem  as  was  due  after 
discharging  the  lien. 

P ATTEsoN,  J.  This  is  an  action  against  two  executors,  one  of  whom 
had  the  policy  in  question  deposited  with  him  as  security,  not  merely 
for  a  by-gone  debt,  but  for  money  paid  off  on  the  testator's  behalf,  and 
advaliced  to  him  on  the  credit  of  this  policy.  So  much  for  the  honesty 
of  the  [froceeding.  Had  not  the  defendant  Rowntree  a  right  to  retain 
that  on  which  he  had  advanced  his  money,  against  all  the  world  ?  It 
is  suggested  that  the  lien  was  upon  the  paper  only;  not  on  the  produce. 
I  cannot  understand  that.  It  seems  to  me  impossible  to  say  that  hold- 
ing the  policy  for  a  debt  is  not  having  a  lien  on  the  produce.  Then  is 
the  holder  to  lose  the  benefit  of  his  Hen  because  he  is  an  executor  ?  It 
is  said  that  Rowntree,  having  no  legal  assignment,  (which  he  could  not 
get,)  and  having  been  obliged  to  obtain  the  200/.  as  executor,  is  estopped 
from  saying  that  he  received  any  part  of  it  as  pledgee.  Now,  at  least 
that  does  not  apply  to  the  other  defendant,  who  seeks  merely  to  give  the 
creditor  the  benefit  of  his  lien,  and  the  estate  the  benefit  of  the  surplus. 
Nor  is  Rowntree  estopped ;  for  it  is  clear  that  the  proceeds  of  the  policy* 
to  the  extent  of  the  lien,  never  were  assets.  That  is  not  a  new  doctrine, 
but  accords  with  all  the  cases  cited.  It  is  a  fallacy  to  treat  the  word 
"retain,"  in  the  case  cited  from  the  Year  Books,  Yearb.  Mich.  20  H.  7. 
f.  2  B.  pi.  5 ;  f.  4  A,  B.  pi.  12.  14,  as  necessarily  meaning  a  retainer  out 
of  assets.  The  expression  means  only  to  keep:  for  it  is  said,  not  merely 
that,  if  the  executor  has  paid  oflf  the  lien  with  his  money,  he  shall  retain 
the  thing,  but,  that  it  shall  not  be  administered ;  he  is  not,  therefore,  to 
retain  qua  executor.  It  would  have  been  so  here,  if  the  executors  had 
had  to  advance  any  money  for  the  purpose  of  redeeming  the  policy. 
There  was,  however,  nothing  to  pay  in  this  case ;  but,  because  there 
had  been  no  assignment,  the  executors  were  obliged  to  go  through  cer- 
tain proceedings.  In  those  they  were  merely  a  conduit  pipe  as  to  the 
sum  secured  to  Rowntree;  the  surplus  was  clearly  assets. 

Coleridge,  J.  It  would  be  a  great  disgrace  to  our  law  if  the  form 
which  Rowntree  was  bound  to  go  through,  at  the  desire  of  the  insurance 
company,  were  conclusive  against  him  as  to  the  whole  200/.  Remove 
that  difficulty,  and  for  what  are  the  defendants  liable  ?  Only  for  that 
which  comes  to  their  hands  to  distribute  when  the  sum  secured  is  paid 
off.  It  is  the  same  as  if  the  defendant  Rowntree  were  divided  into  two 
individuals,  the  creditor  and  executor. 

Rule  absolute. 


LAW  and  Another  against  WILKIN,  Gent.,  One,  &c.— p.  718. 

AMumi>»U  for  clothes  sold  and  delivered ;  plea,  non  assumpsit  PlaintiflT,  a  tailor,  proved  that 
the  clothes  were  furnished  to  defendant's  son,  a  boy  at  school ;  that  tlie  boy,  when  sent  to  the 
aphool,  seeimnl  in  want  of  clothes ;  that,  when  ho  went  home  for  the  holidays,  Ite  took  the 
cli>th«4  in  question  with  him,  but  was  not  wearing  them ;  and  that  he  returned  to  schoul  with 
thenv  Defendant,  an  attorney,  lived  at  a  short  distance  from  the  place  where  the  schnol  wat. 
It  dill  not  appear  that  he  had  given  any  direction,  or  made  any  provision  for  supplying  his  son 
with  clothes : 

Held,  thai,  ou  this  case,  there  was  aome  evidence  to  go  to  the  jury  of  an  implied  authority  from 
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i\»  father  to  famish  the  dotheg ;  and,  the  plaintiff  having  been  nonsuited,  the  nonsuit  was  set 
aside. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non  assumpsit.  On 
tne  trial  before  Parke,  B.  at  the  Cambridge  Summer  assizes,  1S35,  the 
material  facts  proved  were  as  follows.  The  plaintiffs  were  tailors.  The 
goods  in  question  were  a  suit  of  clothes,  supplied  to  the  defendant's 
son,  a  boy  at  school  at  Cambridge,  without  the  father's  permission,  and 
worn.  The  boy  appeared  to  be  in  want  of  clothes,  when  these  were 
supplied.  The  father  (an  attorney)  lived  at  a  short  distance  from  Cam- 
bridge. It  did  not  appear  that  he  had  authorized  any  person  to  furnish 
the  boy  wilh  clothes,  or  had,  before  they  were  supplied,  had  any  com- 
munication with  the  plaintiffs.  When  the  boy  went  home  for  the 
holidays,  after  receiving  the  clothes  in  question,  he  took  them  with  him, 
but  was  not  wearing  them;  and  he  returned  to  school  with  them. 
There  was  no  direct  proof  that  the  father  had  ever  seen  them.  Upon 
this  case,  the  learned  judge,  being  of  opinion  that  there  was  no  evi- 
dence to  go  to  the  jury,  directed  a  nonsuit.  Blackburn  v.  Mackey^  1 
Car.  &  P.  1,  (11  E.  C.  L.  R.  295,)  was  cited.  In  the  next  term,  Kelly 
moved  for  a  new  trial,  contending  that  there  was  soine  evidence  to 
charge  the  defendant;  that  the  contract  between  the  father  and  the 
tradesman  in  such  a  case  might  be  express  or  implied;  and  that  it  ought 
to  have  gone  to  the  jury  whether  there  was  not  an  implied  authority 
from  the  defendant  for  the  supply  of  the  clothes ;  and  he  cited  Baker  v. 
Keen,  2  Stark.  N.  P.  C.  501,  (3  E.  C.  L.  R.  449.)  A  rule  nisi  was 
granted. 

Slorksy  Serjt.,  now  showed  cause.  The  plaintiff's  counsel  should  have 
insisted  on  submitting  the  case  to  the  jury.  By  not  doing  so,  he  acquiesced 
in  the  nonsuit.  [Lord  Denman,  C.  J.  That  does  not  matter.  If  a  judge 
takes  upon  himself  to  nonsuit,  is  counsel  bound  to  say,  1  insist  that  there 
is  evidence  for  the  jury,  and  that  I  ought  to  address  them  ?  The  ques- 
tion here  is,  whether  there  was  aiiy  evidence  to  go  to  the  jury  against, 
the  father.  The  boy  is  sent  to  school  in  such  a  state  that  he  appears  to 
want  clothes;  and,  after  receiving  these,  he  goes  home,  taking  them 
with  him,  though  not  wearing  them.  No  objection  is  made.]  There 
was  no  evidence  to  charge  the  father.  A  boy  going  to  school  has  no 
implied  authority  to  give  such  an  order  as  this.  The  Court  will  not 
presume  any  thing  in  favour  of  such  a  liability.  If  the  boy  was  in  want 
of  clothes,  the  father  should  have  been  informed  of  it.  [Lord  Denman, 
C.  J.,  referred  to  Bol/e  v.  Mbotf,  6  C.  &  P.  286,  (25  E.  C.  L.  R.  400.)] 
On  the  facts  of  that  case,  it  might  properly  be  left  to  the  jury  whether 
there  was  not  an  implied  authority  from  the  father.  Here  there  was 
no  evidence  of  such  authority,  either  express  or  implied.  It  did  not 
appear  that  the  boy  had  ever  been  allowed  to  order  clothes  bjBfore.  No 
absolute  necessity  for  them  was  shown.  It  is  not  the  usual  course  to 
give  credit  to  a  boy  at  school  for  clothes.  [Patteson,  J.  It  did  not 
appear  who  ordered  the  clothes.]  There  was  no  proof  that  the  defend- 
ant adopted  any  contract  with  the  plaintiff.  It  was  not  shown  that  he 
ever  saw  the  clothes  ;  and  the  natural  conclusion  from  the  facts  proved 
is,  that  he  never  did.  To  establish  an  implied  authority  by  proof  of  this 
kind,  the  plaintiffs  should  have  shown  an  absolute  knowledge  en  the 
part  of  the  father  that  the  clothes  had  been  supplied. 
Kelly y  contra,  was  stopped  by  the  Court. 
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Lord  Denman,  C.  J.  I  think  the  learned  judge  went  too  far  in  di- 
recting a  nonsuit  under  these  circumstances.  None  of  the  cases  go  to 
such  a  length.  A  father  is  properly  liable  for  any  necessary  provision 
niade  for  his  infant  son.  In  this  instance  the  father  was  living  at  a 
short  distance  from  the  place  where  the  goods  were  supplied ;  there 
was  no  evidence  that  he  had  authorized  the  master  of  the  school,  or 
any  other  person,  to  provide  the  boy  with  clothes,  or  that  he  had  in  any 
way  furnished  a  supply  for  that  purpose.  If  he  wished  to  relieve  him- 
self from  liability,  I  do  not  see  why  he  should  not  have  proved  that  he 
took  such  steps  to  provide  for  his  son  as  rendered  this  supply  unneces- 
sary. If,  indeed,  the  order  had  been  given  under  circumstances  which, 
of  themselves,  showed  an  impropriety  in  giving  it,  the  case  would  have 
been  different.  I  think  it  was  for  the  jury  to  say,  upon  the  fj^cts,  whe- 
ther or  not  there  was  an  implied  authority  from  the  father,  that  these 
clothes  should  be  furnished. 

LiTTLEDALE,  J.,  coucurrcd. 

Patteson,  J.  Thero  was  some  evidence,  though  not  a  strong  case. 
The  son  went  home  with  the  clothes ;  and  we  are  not  to  suppose  that 
while  at  home  he  shut  them  up  in  a  box. 

Coleridge,  J.  The  defendant's  son  was  sent  to  school  in  want  of 
clothes.  When  they  were  supplied,  and  he  went  home  with  them,  we 
are  not  to  assume  that  he  concealed  them.  My  brother  Storks  admits 
that,  if  the  father  had  seen  them,  an  implied  authority  would  be  shown. 
It  might  be  inferred  from  the  evidence  that  he  did  see  them. 

Rule  absolute. 


DOE  on  the  Demise  of  JAMES  THOMPSON  against  SUSANNAH 
THOMPSON.— p.  721. 

Under  stat  3  «&  4  W.  4,  c.  27,  s.  2 ;  (which  limits  the  time  for  recovering  lands  bj  sction  to 
twenty  years  after  the  right  accrues,)  sect.  34,  (which  extinguishes  the  title  at  the  determina- 
tion of  such  period,)  and  sect  7,  (which  enacts,  that,  in  the  case  of  tenancy  at  will,  the  right 
of  action  shall  be  deemed  to  have  accrued  at  the  determination,  or  at  the  end*  of  one  year  from 
the  commencement,  of  such  tenancy,)  no  title  accrues  to  a  party  who  was  tenant  at  will,  and 
held  without  interruption  for  twenty  years  after  the  expiration  of  the  first  year,  but  who  had 
quitted  poasession  before  the  act  passed. 

As  against  the  original  landlord,  and  those  claiming  under  hun,  such  party  is  without  title,  inde- 
pendently of  sect.  15. 

Nor  can  he,  by  virtue  of  the  first-mentioned  clauses,  recover  in  ejectment,  even  against  a  fltnmgvr' 

Ejectment  for  messuages  and  land  in  Cambridgeshire.  The  decla- 
ration was  of  Trinity  term,  1834.  On  the  trial  before  Parke,  B.,  at  the 
Cambridgeshire  Summer  assizes,  1835,  it  appeared  that,  in  1807,  Wil- 
liam Thompson,  being  tenant  in  fee  of  the  premises  in  question,  put  his 
eldest  son  James  in  possession  of  them  ;  which  possession  James  kept 
till  1831,  when  he  died.  His  widow,  the  present  defendant,  had  con- 
tinued in  the  occupation  ever  since.  William  Thompson  died  in  Sep- 
tember, 1833,  having  devised  all  his  real  property  to  trustees.  The 
lessor  of  the  plaintiff  was  the  eldest  son  of  James  Thompson,  and 
claimed  as  his  heir  at  law.  No  proof  of  title  was  given  for  the  defend- 
ant. It  did  not  appear  that  William  Thompson  or  the  devisees  had 
made  any  entry  before  December  31st,  1833.     The  jury  found  that 
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James  Thompson,  the  father  of  the  lessor  of  the  plaintiff,  was  tenant  at 
will  to  William  Thompson  in  1807,  and  that  no  rent  was  paid  to,  or 
profits  received  by  WiUiam  for  twenty  years  from  that  time.  The 
learned  judge  directed  a  verdict  for  the  defendant,  giving  leave  to  move 
to  enter  a  verdict  for  the  plaintiff.     In  the  ensuing  Michaelmas  term, 

B.  Jindrews  moved  according  to  the  leave  reserved.  By  stat.  3  &  4 
W.  4,  c.  27,  s.  2,  no  person  shall  bring  an  action  to  recover  land  but 
within  twenty  years  next  after  his  right,  or  that  of  the  person  through 
whom  he  claims,  shall  have  accrued ;  and,  by  sect.  34,  the  right  to  the 
land  is  extinguished  at  the  determination  of  that  period.  By  sect.  7, 
"When  any  person  shall  be  in  possession  or  jn  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right  of  the 
person  entitled  subject  thereto,  or  of  the  per?on  through  whom  he 
claims,  to  make  an  entry  or  distress  or  bring  an  action  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first  accrued  either  at  the  determi- 
nation of  such  tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which  time  such  tenancy  shall  be 
deemed  to  have  determined."  Here,  James  Thompson  was  tenant  at 
will  in  1807 ;  no  rent  or  profits  v/ere  received  by  William  for  twenty 
vears  afterwards :  then,  the  right  of  William  accrued  at  the  end  of  one 
year  from  1807,  and  became  extinct  at  the  end  of  twenty  years  from 
the  expiration  of  the  one  year,  namely,  in  1828.    A  rule  nisi  was  granted. 

Ktlly  now  showed  cause.  It  has  already  been  decided,  in  Doe  dem. 
Burgess  v.  Thompson,  5  A.  &  E.  532,  (31  E.  C.  L.  R.  390;)  S.  C.  1 
Nov.  &  P.  215,  that  sect.  7  of  the  statute  does  not  bar  the  action  in  such 
a  case  as  this,  because,  by  sect.  15;  where  the  acknowledgment  men- 
tioned in  sect.  14  shall  not  have  been  given  before  the  passing  of  the 
act,  and  the  possession  at  the  time  of  the  passing  of  the  act  shall  no^ 
have  been  adverse  to  the  right  of  the  party  claiming  title,  then,  although 
the  twenty  years  before  limited  shall  have  expired,  such  party  may 
bring  an  action  to  recover  the  land  at  any  time  within  five  years  next 
after  the  passing  of  the  act. 

B,  Jindrews,  contra.  Sect.  7  operates  upon  the  by-gone  transactions ; 
and  its  effect  is  that,  from  the  expiration  of  twenty  years  after  the  end 
of  the  first  year  of  Jameses  tenancy,  the  right  of  William  was  as  much 
barred  as  'if  there  had  been  a  possession  adverse  to  him  for  twenty 
years.  If  sect.  7  did  not  operate  retrospectively,  what  need  would  there 
be  of  sect.  15,  which  exempts  certain  cases  from  that  retrospective  ope- 
ration ?  [Coleridge,  J.  It  has  the  effect  of  extending  the  time  for 
bringing  actions  where  less  than  five  years  of  the  twenty  were  unex- 
pired when  the  act  passed.]  At  all  events,  the  section  operates  only  in 
favour  of  the  real  owner,  or  the  party  claiming  under  him.  But  for  sect. 
15  the  title  of  the  lessor  of  the  plaintiff  would  have  been  indefeasible  by 
sect.  7,  even  as  against  them ;  and  it  is  so,  notwithstanding  sect.  15,  as 
against  every  one  else.  [Patteson,  J.  James's  holding  was  deter- 
mined by  his  death  in  1831 ;  there  is  nothing  to  connect  his  possession 
with  any  title  of  the  lessor  of  the  plaintiff.  Littledale,  J.  The 
twenty  years'  possession  after  1807  has  nothing  to  do  with  the  present 
claim.  You  might  as  well  go  back  a  hundred  years.  Patteson,  J.' 
I  do  not  mean  to  say  that  the  twenty  years  must  have  expired  since  the 
passing  of  the  act.  Sect.  15  applies  to  persons  who  have  been  in  posses- 
sion so  long,  that,  if  their  possession  had  been  adverse,  they  would  have 
acquired  a  title ;  but  who  have  held  under  such  circumstances  that  tho 
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doctrine  of  non-adverse  possession  would  have  prevented  such  a  title  from 
accruing.  In  those  cases  the  right  of  action  now  subsists,  by  sect.  1 5,  for 
five  years  next  after  the  passing  of  the  act.  I  think  that,  to  make  that 
section  applicable,  there  should  have  been  a  continuance  in  possession  of 
the  person  who  was  in  for  the  twenty  years.  Coleridge,  J.  You 
admit  that  the  devisees  of  William,  the  grandfather,  might  have  turned 
out  the  lessor  of  the  plaintiff  if  he  had  been  in  possession  ;  but  you  say 
that  Susannah,  the  defendant,  cannot  set  up  their  right  in  an  action 
brought  by  him?]  Yes;  and  the  lessor  of  the  plaintiff  contends  that  the 
devisees  themselves  would  have  been  concluded  by  sects.  2  and  7,  but 
for  sect.  15.  [Coleridge,  J.  How  does  the  defendant's  case  differ 
from  that  of  a  party  setting  up  an  outstanding  term  ?]  The  lessor  of  the 
plaintiff  has  an  estate  under  sects.  2  and  7,  defeasible  only  by  sect.  15, 
if  the  real  owner  interferes.  In  the  case  put,  the  termor  has  an  actually 
subsisting  interest  in  the  term.  The  words  of  sects.  2  and  7  extend  to 
the  case  of  a  party  out  of  possession,  where  the  real  owner  has  done 
nothing  to  recover  it.  [Patteson,  J.  It  would  be  strange  to  give 
such  an  effect  to  the  clauses,  as  that  a  tenant  at  will  who  has  given  up 
possession  should  afterwards,  by  the  passing  of  this  act,  be  deemed  to 
have  acquired  a  right  to  turn  out  his  landlord.  I  think  that  no  case  is 
contemplated  in  which  the  tenant  at  will  was  not  actually  in  possession 
when  the  act  came  into  operation.] 

Lord  Denman,  C.  J.  The  monstrous  consequences,  which  would  re- 
sult from  the  construction  insisted  upon,  show  that  it  was  not  contem- 
plated. According  to  that  construction,  whenever  a  party  had  held  as 
tenant  at  will  for  a  year,  and  had  then  continued  in  possession  twenty 
years  without  paying  rent,  he  might,  at  any  subsequent  lime,  after  giving 
up  possession,  claim  title  to  the  premises,  and  turn  out  his  landlord.  It 
cannot  have  been  so  intended.     The  rule  must  be  discharged. 

LiTTLEDALE,  J.  The  act  in  the  clauses  referred  to  must  contemplate 
cases  where  the  possession  has  continued.  Otherwise  a  party  might  go 
back  to  an  unlimited  period  of  time  for  the  possession  on  which  his 
claim  was  to  be  founded. 

Patteson,  J.  The  case  would  have  been  quite  different  if  the  tenant 
at  will  had  continued  in  possession.  But  here,  after  the  possession  has 
been  long  determined,  it  is  contended  that  a  fee-simple  arises  by  the 
passing  of  the  act.     That  cannot  be. 

Coleridge,  J.  concurred. 

Rule  discharged,  {a) 

(a)  See  Doe  dem,  Corhyn  v.  Bramston,  3  A.  ft  E.  63,  (30  E.  C.  L.  R.  30 ;)  Doe  dem,  Jone 
T.  Wiliiama,  6  A.  &  E.  291,  (31  E.  C.  L.  R.  340.) 


WRIGHT  against  ACRES.— p.  726. 

Declaration  in  assumpsit  stated  that  defendant  was  indebted  to  plaintiff  in  10/.  for  work  and  b- 
bour,  and  in  10/.  on  an  account  stated ;  and,  in  consideration  thereof,  promised  to  pay  htm  the 
said  several  moneys;  breach  non-payment;  damages  20/1 

Plea,  among  others,  payment  of  10/.  in  full  satisfaction  and  discharge  of  the  premises  in  the  de- 
claration mentioned,  and  of  all  damages  which  plaintiff  accepted,  in  full  satisfaction  and  di»- 
charge  of  the  said  promises  and  damages. 
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Replication,  so  for  aa  the  pica  related  to  the  first  count,  that  the  plaintiff  did  not  pay  the  moneys 
in  the  plea  mentioned,  in  full  satisfaction  and  discharge  of  the  promises  in  the  first  count  men- 
tioned, or  any  part  thereof;  and  nolle  prosequi  as  to  the  second  count. 

Verdict  on  this  issue  for  the  defendant 

Held  good,  on  motion  for  judgment  non  obstante  veredicto. 

Qosre,  whether  the  plea  would  have  been  good  after  verdict,  had  there  been  no  nolle  prosequi  on 
the  second  count. 

Assumpsit.  The  declaration  stated  that  defendant  was  indebted  to 
plaintiff  10/.  for  work  and  labour  in  teaching  the  defendant  mathema- 
tics; also  10/.  on  an  account  stated  ;  and,  in  consideration,  &c.,  promised 
to  pay  the  said  several  moneys  ;  breach,  non-payment:  damages, 20/. 

The  defendant  appeared  by  guardian  as  an  infant,  and  pleaded,  1. 
Non  assumpsit ;  2.  That,  after  the  making  of  the  promises,  &c.^  and  be 
fore  the  commencement,  &c.,  defendant  paid  plaintiff  divers  sums  ot 
money,  to  wit,  the  sura  of  10/.,  in  full  satisfaction  and  discharge  of  the 
promises  in  the  declaration  mentioned,  and  also  of  all  damages  sustained 
by  plaiiV.iff  by  reason  of  the  non-performance  thereof;  which  moneys 
plaintiff  then  received  in  full  satisfaction  and  discharge  of  the  last 
mentioned  promises  and  damages:  verification.  3.  Infancy.  4.  A 
setoff. 

Replication.  To  the  first  plea,  so  far  as  relates  to  the  first  count, 
similiter.  To  the  second  plea,  so  far  as  relates  to  the  first  count,  that 
defendant  did  not  pay  plaintiff  any  of  the  moneys  in  the  second  plea  men- 
tioned, in  full  satisfaction  and  discharge  of  the  promises  in  the  first  count 
mentioned,  or  of  any  parcel  thereof,  nor  did  plaintiff  receive  the  said 
moneys,  or  any  part  thereof,  in  full  satisfaction  and  discharge  of  the  pro- 
mises and  damages  in  the  said  first  count  mentioned,  or  of  any  parcel 
thereof,  in  manner,  &c.  To  the  third  plea,  so  far  as  relates  to  the  first 
count,  that  the  work  and  labour  in  the  first  count  mentioned  was  done, 
&c,  in  and  about  the  teaching  and  instructing  the  defendant,  &c.,  as  in 
the  said  first  count  mentioned,  which  was  necessary  and  suitable,  &c. 
To  the  fourth  plea,  so  far  as  relates  to  the  first  count,  that  the  plaintiff 
was  not  indebted,  &c.     Nolle  prosequi  as  to  the  second  count. 

Rejoinder.  To  the  replication  to  the  second  and  fourth  pleas,  as  to  the 
first  count,  similiter.     To  the  replication  to  the  third  plea,  as  to  the  first   * 
count,  that  the  teaching,  &c.,  was  not  necessary,  &c.     Surrejoinder, 
similiter. 

On  the  trial  before  the  sheriff  of  Middlesex,  March  30th,  1837,  a  ver- 
dict was  found  for  the  defendant  on  the  second  issue,  and  for  the  plain- 
tiff on  the  others.  In  this  term,  Erie  obtained  a  rule  nisi  for  judgn.3nt 
non  obstante  veredicto,  {a) 

Cleasby  now  showed  cause.  The  objection  is,  that  the  second  plea 
sets  up  a  payment  of  10/.  in  answer  to  two  claims  of  10/.  each;  but  that 
objection  does  not  arise  on  the  present  state  of  the  record,  as,  in  conse- 
quence of  the  nolle  prosequi,  the  issue  is  joined  only  on  the  payaiciii  in 
respect  of  the  claim  of  10/.  for  work  and  labour.  The  plaintiff  could 
prove  only  for  the  work  and  labour;  therefore,  the  finding  of  the  jury 
is  that  the  10/.  was  accepted  on  account  of  that  claim  only.  But^eveu 
if  both  claims  had  remained  on  the  record,  this  would  be  good  after  ver- 
dict.    Thomas  v.  Heathom,  2  B.  &  C.  477,  (9  E.  C.  L.  R.  152,)  (*)  will 

(a)  The  record  and  verdict  were  brout^ht  before  the  Court  by  affidavit ;  and  there  waa  an 
iffidavit,  on  the  part  of  the  defendant,  that  the  particulars  of  demand  amounted  only  to  4/.  8«. 
But  the  Court  gave  jud»;nient  without  reference  tothi^. 

(6)  See  Mtt  v.  TomVm^mi,  4  A.  &  E.  262.  269,  270,  (31  E.  C.  L.  R.  66 ;)  Jaurdain  T.John- 
Ml,  3  C.  M.  iSc  R.  664 ;  S.  C.  6  Tyrwh.  624. 
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be  cited  on  the  other  side ;  but  there  the  question  arose  on  demurrer. 
And,  on  demurrer,  it  might  be  said  that  it  was  left  doubtful  whether  the 
plaintiff  might  not  prove  a  larger  demand  than  the  sum  pleaded  in  pay- 
ment. But,  after  verdict,  the  jury  having  found  that  the  sum  paid  was 
accepted  in  satisfaction,  it  must  be  presumed  th&t  the  plaintiff  proved  no 
larger  a  claim  than  one  which  was  capable  of  being  satisfied  by  such  a 
payment.  In  note  (I)  to  Slennel  v.  Hogg^  1  Wms.  Saund.  227,  it  is 
said,  in  speaking  of  imperfections  cured  by  a  verdict  at  common  law, 
"It  is  to  be  observed,  that  where  there  is  any  defect,  imperfection, or 
omission  in  any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer ;  yet  if  the  issue  joined  be 
such  as  necessarily  required  on  the  trial  proof  of  the  facts  so  defectively 
or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  judge  would  direct  the  jury  to  give,  or  the  jury 
would  have  given  the  verdict,  such  defect,  imperfection,  or  omission,  is 
cured  by  the  verdict  by  the  common  law.'* 

ErUj  contra.  Thomas  v.  Heathorn  was  decided  on  the  principle 
that  payment  of  a  sum  cannot  be  pleaded  in  discharge  of  a  larger  sum. 
Here  that  is  done ;  for,  at  the  time  of  pleading,  both  claims  were  on  the 
record ;  and  the  meaning  of  the  plea  cannot  be  altered  by  what  took 
place  afterwards.  Payment  is  pleaded  in  satisfaction  of  the  breach  laid 
in  the  declaration,  which  refers  to  both  claims.  Therefore  the  plea  sets 
up  an  answer  which  is  insufficient,  whether  on  demurrer  or  in  arrest  of 
judgment.  The  damages  are  still  laid  at  20/.  [Littledale,  J.  There 
is  nothing  in  that.] 

Lord  Denman,  C.  J.  I  have  no  doubt  that  the  plea  must  be  taken 
now  as  referring  to  the  time  of  trial ;  and  the  record  is  therefore  right. 

Littledale,  J.  The  objection  should  have  been  taken  on  demurrer 
to  the  plea ;  in  that  case  it  must  have  prevailed. 

Patteson,  J.  The  demand  on  the  account  stated  is  off  the  record  for 
all  purposes ;  the  other  demand  only  remains. 

CoLEBiDOE,  J.,  concurred. 

Rule  discharged. 


KITCHEN,  an  Infant,  against  SHAW,  Esq.— p.  729. 

A  jostice  hfts  no  summary  jariadiction  by  atot  6  G.  3,  c.  25,  s.  4,  over  a  domestic  aervant 

Trespass  for  assault  and  false  imprisonment.  Plea,  Not  Guilty.  On 
the  trial  before  Lord  Abinger,  C.  B.,  at  the  Cumberland  Summer 
Assizes,  1835,  the  plaintiff's  counsel  opened  that  the  plaintiff,  being  a 
female  of  between  fourteen  and  fifteen  years  of  age,  was  engaged,  with 
the  consent  of  her  parents,  as  a  house  servant  to  a  gentleman  named 
Hobson,  in  1834 ;  and  that,  a  dispute  having  arisen  as  to  the  amount 
of  wages,  the  plaintiff,  in  April,  1835,  left  Mr.  Hobson's  house.  Mr. 
Hobson  then  took  out  a  warrant,  and  brought  her  before  the  defendant, 
who  was  a  magistrate  of  the  county  of  Cumberland ;  and  the  defendant 
committed  her  for  one  month  to  the  House  of  Correction  on  a  convic- 
tion under  stat.  6  G.  3,  c.  25,  s.  4,  adjudging  that  she  had  contracted 
with  Christopher  Hobson  to  serve  him  as  a  house  servant  until,  &c.,  and 
did  afterwards  absent  herself  from  the  said  service  before  the  term  of 
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her  contract  waa  completed.  On  this  opening,  the  Lord  Chief  Baron, 
being  of  dpinion  that  the  magistrate  had  jurisdiction,  nonsuited  the 
plaintiff.  In  Michaelmas  term,  1835,  Creaswell  obtained  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  had.  In 
Hilary  term  last,(a) 

Coltman  showed  cause.  First,  the  magistrate  had  jurisdiction,  under 
Stat,  6  G.  3,  c.  25,  s.  4,  by  which,  "  if  any  artificer,  calico  printer, 
handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter, 
labourer,  or  other  person^  shall  contract  with  any  person  whomsoever  for 
any  time  or  times  whatsoever^  and  shall  absent  himself  from  his  service 
before  the  term  of  his  contract  shall  be  completed,''  a  justice  of  the 
county  is  authorized  and  empowered  to  commit  to  the  house  of  correc- 
tion for  any  time  not  exceeding  three  months,  nor  less  than  one.  It  is 
true  that  stat.  20  G.  2,  c.  19,  s.  1,  has  been  held  to  have  a  restricted 
application,  as  in  BranweUv.Penneckj  7  B.  &  C.  536,  (14  E.  C.  L.  R.,) 
where  it  was  held  not  to  apply  to  the  case  of  a  party  employed  by  an 
attorney  to  keep  possession  of  seized  goods.  But  that  act  is  ^^  for  the 
better  adjusting  and  more  easy  recovery  of  the  wages  of  certain  ser- 
vants ;*'  and  Baylet,  J.,  pointed  out  that  the  statute  speaks  of  a  ''  rate 
of  wages,"  which  was  not  applicable  to  that  case.  And,  even  under 
that  act,  it  waa  held,  in  Lowther  v.  The  Earl  of  Radnor^  8  East,  113, 
that  the  words  ^^  or  other  labourer,"  included  labourers  of  a  class  distinct 
from  those  enumerated  before,  (artificers,  handicraftsmen,  &c.,)  as  a  person 
hired  for  wages  to  dig  and  stean  a  well.  Lord  Ellenborougu,  indeed, 
there  admits  that  the  statute  comprehended  no  servants  except  servants 
in  husbandry,  because  servants  in  husbandry  are  expressly  mentioned, 
and  no  others.  But  in  stat.  6  G.  3,  c.  25,  s.  4,  there  is  nothing  to  sug- 
gest such  a  limitation :  the  words  "  or  other  person"  are  quite  general. 
The  object  of  passing  this  .act  was  probably  to  extend  the  power  of  the 
magistrates ;  though  it  may  indeed  be  argued  that  the  object  was  also 
to  alter  the  punishment,  which  is  varied  from  that  given  by  stat.  20  G. 
2,  c.  19,  8.  2,  in  respect  of  the  time  and  the  infliction  of  hard  labour. 
A  later  act,  4  G.  4,  c.  84,  s.  3,  has  the  words  '^  any  servant  in  hus- 
handry  or  any  artificer,  calico  printer,  handicraftsman,  miner,  collier,  • 
keelman,  pitman,  glassman,  potter,  labourer,  or  other  person^''  who  shall 
contract  to  serve,  sc.  The  extent  to  which  this  last  statute  will  apply 
has  not  been  decided.  Under  this  act  it  was  held  in  Lancaster  v, 
(heaves^  9  B.  &  C.  628,  that  the  relation  of  master  and  servant  must 
exist;  and  in  ffardy  v.  Ryle,  9  B.  &  C.  603,  (17  E.  C.  L.  R.,)  it  was 
held  that  contracting  to  weave  certain  pieces  of  silk  waA  not  contracting 
to  serve.  The  question  as  to  the  class  of  persons  comprehended  in  stat. 
4  G.  4,  c.  34,  was  raised,  but  not  decided,  in  Wiles  v.  Cooper^  3  A.  & 
£.  524,  (30  E.  C.  L.  B.)  [He  then  argued,  secondly,  that  the  infancy 
of  the  plaintiff  did  not  affect  the  case ;  and  he  cited  Bex  v.  OhilUsfordy 
4  B.  &  C.  94,  (10  E.  C.  L.  E.,)  and  Chray  v.  Cookson,  16  East,  13.  On 
this  point  the  Court  gave  no  decision.] 

Cresswell,  contra.  The  statutes  cited  must  be  considered  as  all 
forming  one  system,  their  object  being,  first,  to  provide  for  the  easy 
recovery  of  the  wages  of  the  persons  included  in  the  provisions,  and, 
secondly,  to  give  a  summary  remedy  to  the  masters.  Thus,  stat.  5  Eliz. 
c.  4,  was  referred  to  in  Branwell  v.  Penneck,  7  B,  &  C.  539,  (14  E.  C. 

(a)  Jaauary  IStb,  1887.  Before  Lord  Denman,  0.  J.,  and  Williams,  J.  Littledale  and 
Coleridge,  Js.,  were  absent. 
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L.  E.,)  as  affording  an  interpretation  of  stat.  20  G.  2,  c.  19.  The  words 
of  Stat.  20  G.  2,  c.  19,  s.  1,  appear  very  large ;  yet  they  were  there 
restricted  to  cases  where  wages  could  be  assessed  under  stats.  5  Eliz.  c. 
4,  and  IJ.  1,  c.  6 ;  and  Bayley,  J.,  explained  the  case  of  Lowther  v.  The 
Earl  of  Radnor^  on  the  ground  that  stat.  20  G.  2,  c.  19,  s.  1,  used  the 
words  "and  other  labourers.*'  And  Holroyd,  J.,  said  that,  unless  the 
application  of  the  statute  were  limited,  it  would  extend  to  bankers'  or 
merchants'  clerks.  It  cannot  be  said  here  that  "  other  person"  will 
apply  to  any  one  who  has  entered  into  any  contract  for  any  specified 
time.  The  word  "  whomsoever*'  applies  only  to  the  party  hiring.  By 
the  construction  contended  for  on  the  other  side,  stat.  6  G.  3,  c.  25,  s. 
4,  would  include  agricultural  servants :  but,  if  that  were  so,  the  addi- 
tion, in  stat.  4  G.  4,  c.  34,  s.  3,  of  "  servant  in  husbandry"  to  the  words 
"other  person,"  which  were  in  stat.  6  G.  3,  c.  25^  s.  4,  would  not  have 
been  made.  In  Sandiman  v.  Breach,  7  B.  &  C.  100,  (14  E.  C.  L.  B.,) 
Lord  Tentbrden,  commenting  on  the  words  other  person,  or  persona, 
used  in  a  statute,  says  that,  "  where  general  words  follow  particular 
ones,  the  rule  is  to  construe  them  as  applicable  to  persons  ejusdem 
generis."  That  rule  must  be  followed  here.  [On  the  question  of  infancy, 
he  cited  OylbeH  v.  Fletcher,  Cro.  Car.  179,  Com.  Dig.  Enfant,  (B  6.)] 

Cur,  adv.  vulL 

Lord  Denh^an,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  facts,  his  Lordship  proceeded  as  follows.  A  new  trial  was 
moved  for,  and  the  rule  granted,  on  the  ground  that  to  this  class  of  ser- 
vants the  act  did  not  apply ;  and,  secondly,  supposing  it  to  apply,  the 
plaintiff's  infancy  was  said  to  prevent  her  from  entering  into  a  contract 
of  service.  We  find  it  unnecessary  to  give  any  opinion  on  the  question 
of  infancy,  because  we  are  clearly  of  opinion,  on  the  other  objection, 
that  the  defendant  had  no  jurisdiction.  « 

The  stat.  5  Eliz.  c.  4,  is  not  only  confined  to  certain  classes  of  ser- 
vants, but  it  expressly  excludes  doinestic  servants.  The  eleventh  nega- 
tive qualification  in  sect.  4  is  thus  worded :  "  nor  being  lawfully  retained 
in  household,  or  in  any  ofiice,  with  any  nobleman,  gentleman,  or  others, 
according  to  the  laws  of  this  realm."  If  any  statute  in  pari  materia 
had  been  designed  to  do  away  this  limitation,  one  shoidd  naturally 
expect  that  this  would  have  been  effected  by  plain  words.  Now  the 
statute  6  G.  3,  c.  25,  entitled,  "  An  act  for  better  regulating  appren- 
tices, and  persons  working  under  contract,"  is  introduced  by  no  general 
preamble.  The  first  clause  applies  a  remedy  to  the  evil  therein  recited, 
the  injustice  practised  on  several  manufacturers  of  this  kingdom  by 
apprentices  who  leave  their  service  as  soon  as  they  become  useful  in 
it.  The  preamble  of  the  fourth  section  is  thus  worded, — "And  whereas 
it  frequently  happens  that  artificers,  calico  printers,  handicraftsmen, 
miners,  colliers,  keelmen,  pitmen,  glassmen,  potters,  labourers,  and 
others,  who  contract  with  persons  for  certain  terms,  do  leave  their 
respective  services  before  the  terms  of  their  contracts  are  fulfilled ;  to 
the  great  disappointment  and  loss  of  the  persons  with  whom  they  so 
contract :  for  remedy  whereof,  be  it  further  enacted"  that,  "if  any  arti- 
ficer," (followed  by  the  same  list  as  before,)  "  or  other  person,  shall  con- 
tract with  any  person  whomsoever  for  any  time  or  times  whatsoever,*' 
&c.  Large  as  these  words  undoubtedly  are,  when  we  apply  to  them 
the  ordinary  rules  for  construing  acts  of  parliament  laid  down  by  Mr. 
Dwarris,  (part  ii.  vol.  ii.,)  and  acted  upon  in  all  times,  but  nowhere  more 
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clearly  stated  than  by  Lord  Tenterden  in  Sandiman  v.  Breach,  we 
find  ourselves  compelled  to  say  that  the  other  persons  are  not  all  per- 
sons whatever  who  enter  into  engagements  to  serve  for  stated  periods, 
but  persons  of  the  same  description  as  those  before  enumerated ;  and 
that  the  generality  of  the  words  must  have  been  so  restricted,  even 
though  domestic  servants  had  not  been  excepted  from  stat.  5  Eliz.  c.  4. 

In  the  argument  many  cases  were  cited,  among  others  Gray  v.  Cook- 
MOfL,  Lawther  v.  The  Earl  of  Radnor,  Hardy  v.  Ryle,  properly,  because 
they  are  connected  with  the  subject-matter,  but  not  now  requiring  par- 
ticular examination,  because  they  have  no  bearing  on  this  point.  We 
may  add  that  the  general  opinion  has  been  in  conformity  with  our  pre- 
sent decision,  and  that  the  treatises  have  so  considered  it. 

We  conclude,  then,  that  the  defendant  has  acted  without  jurisdiction ; 
and  the  plaintiff  ougjlut  to  have  been  permitted  to  prove  her  case.  The 
rale  for  setting  aside  the  nonsuit  and  granting  a  new  trial  must  be 

Absolute. 


MINTER  against  MOWER.— p.  735, 

The  gpectfioBtion  of  a  patent  described  the  invention  to  be  of  "  an  improvement  in  the  construc- 
tion, making,  or  manufacturing  of  chairs,"  and  to  consist  in  the  application  of  a  self-adjusting 
leverage  to  the  back  and  seat  of  a  chair,  whereby  the  weight  on  the  seat  acted  as  a  counter- 
balance to  the  pressure  against  the  back,  and  whereby  a  person  sitting  in  the  chair  might,  by 
pressing  against  Ute  back,  caune  it  to  take  any  inclination,  and  yet  might  be  supported.  In  an 
action  for  infringing  the  patent,  it  was  pleaded  that  plaintiff  was  not  the  inventor;  and  that 
the  specification  did  not  describe  the  invention ;  and  it  was  pri>ved  that  a  chair  had  previously 
been  sold,  to  which  a  similar  leverage  was  applied,  acting  by  pressure  in  the  same  way,  but 
having  also  other  machinery,  which  prevented  the  inclination  of  the  back  from  being  shifted 
except  when  a  spring  was  touched  by  the  hand.  The  jury  found  that,  without  such  other 
machinery,  the  chair  previously  sold  would  have  produced  an  equilibrium  by  the  self-adjusting 
leverage;  that  th§  maker  of  it  was  the  inventor  of  the  machine,  and  found  out  the  principle, 
but  not  the  practical  purpose  to  which  it  is  now  applied ;  and  that  the  plaintitf  had  discovered 
such  purpose. 

The  Court  ordered  a  nonsuit. 

Case  for  infringing  a  patent.  The  declaration  stated  that  the  plain- 
tiff, before  and  at  the  time  of  making  the  letters  patent,  and  of  the 
committing,  &c.,  was  the  true  and  first  inventor  of  a  certain  reclining 
chair;  and  thereupon  heretofore,  to  wit,  9th  November,  1  W.  4,  by- 
letters  patent,  dated,  &c.,  under  the  great  seal,  &c.,  (profert  of  the 
letters  patent,)  after  reciting  that  the  plaintiff  had,  by  his  petition,  re- 
presented "that  he  had  invented  an  improvement  in  the  construction, 
making,  or  manufacturing  of  chairs,  which  he  intended  to  denomniate 
Mintner^s patent  reclining  chairs;  that  he  was  the  first  and  true  in 
ventor  thereof,  and  that  the  same  had  never  been  practised  by  any 
other  person  or  uersons  whomsoever  to  his  knowledge  or  belief;"  and 
that  he  had  prayed  for  letters  patent  for  fourteen  years,  &c.;  the 
king  did  therefore,  &c.,  (grant  of  the  privilege  in  the  usual  terms:)  pro- 
vided that,  if  the  plaintiff  should  not  particularly  describe  and  ascer- 
tain the  nature  of  the  invention,  and  in  what  manner  the  same  was  to 
be  performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  and 
cause  the  same  to  be  enrolled  in  Chancery  within  two  calendar  months, 
&c.,  the  patent  should  be  void.  Averment,  that  the  plaintiff  did,  within 
the  two  months,  to  wit,  &c.,  by  a  certain  instrument,  &c.,  enrolled,  &c., 
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particularly  describe,  &c.  Breach,  that  defendant,  after  the  making  the 
letters  patent,  and  within  the  term,  &c.,  without  license,  &c.,  used  the 
invention  of  the  plaintiff,  by  making,  constructing,  vending,  and  ex- 
posing to  sale  divers,  to  wit,  100  chairs  in  imitation  of  the  plaintiff's 
said  invention,  100  other  chairs  in  and  to  which  the  said  invention  was 
applied  by  the  defendant  in  a  different  part  of  such  chairs  than  in  that 
part  to  which  the  plaintiff  was  used  and  accustomed  to  put  the  same 
in  the  chairs  made  by  him  under  the  patent,  and  100  other  chairs  with 
certain  small  and  trifling  variations  and  alterations  from  the  said  in- 
vention of  the  plaintiff,  and  which  were  intended  by  the  defendant  to 
imitate  and  resemble,  and  did  imitate,  &c.,  the  said  invention  of  the 
plaintiff,  in  violation,  &c. 
Pleas.     1.  Not  guilty. 

2.  That  the  plaintiff  was  not  the  first  and  true^inventor  of  the  said 
supposed  invention  or  improvement  mentioned  in  the  letters  patent 
and  declaration,  and  that,  at  the  time  of  granting  the  letters  patent, 
such  supposed  invention  or  improvement  was  not  a  new  invention  or 
improvement  as  to  the  public  knowledge,  use,  or  exercise  thereof,  &c: 
conclusion  to  the  country.     Issue  thereon. 

3.  That  the  said  instrument  or  writing  under  the  plaintiff's  hand 
and  seal,  in  the  declaration  mentioned,  was  and  is  as  follows,  &c. 
The  plea  then  set  out  a  specification,  the  material  part  of  which  was 
in  these  words.  "  I,  the  said  George  Minter,  do  hereby  declare  that 
the  nature  of  my  said  invention,  and  the  manner  in  which  the  same  is 
to  be  performed,  are  particularly  described  and  ascertained  by  the  fol- 
lowing description  thereof,  reference  being  had  to  the  drawing  here- 
unto annexed,  and  to  the  figures  and  letters  marked  thereon;  (that  is 
to  say,)  my  invention  of  an  improvement  in  the  construction,  making, 
or  manufacturing  of  chairs  consists  in  the  application  of  a  self-adjusting 
leverage  to  the  back  and  seat  of  a  chair,  whereby  the  weight  on  the 
seat  acts  as  a  counterbalance  to  the  pressure  against  the  back  of  such 
chair,  and  whereby  a  person  sitting  or  reclining  in  such  chair  may, 
by  pressing  against  the  back,  cause  it  to  take  any  inclination,  and 
yet,  at  the  same  time,  the  back  of  such  chair  shall,  in  whatever  po- 
sition it  is  placed,  offer  sufficient  resistance,  and  give  proper  support  to 
the  person  so  sitting  or  reclining."  The  specification  then  described 
the  drawings  annexed;  and,  after  some  details  not  necessary  to  be  stated 
here,  proceeded  as  follows: — ^^g  g  are  two  iron  plates,  affixed  by  screws 
to  the  side  framing  of  the  back  of  the  chair;  and  it  is  the  application 
of  these  plates^  g  gy  h  h,  by  which  the  object  of  my  invention  is  ob- 
tained,'^ "  Having  described  the  various  parts  of  a  chair  constructed 
according  to  my  invention^  I  will  now  describe  the  manner  of  using 
the  same,''  "In  sitting  or  reclinh)gin  a  chair  constructed  in  the  mantier 
above  described,  a  person  may  have  the  back  at  any  inclination :  for 
instance,  if  he  desire  that  the  inclination  should  be  greater  than  that 
■hown  in  the  drawing,  all  that  will  be  necessary  will  he  to  press 
against  the  back  a  of  the  chair,  when  the  upper  part,  or  that  part 
which  is  above  the  point  of  suspension,  ff  will  be  forced  backwards, 
whilst  the  lower  part,  that  is,  the  part  which  is  below  the  point  of  sus- 
pension, will  be  raised  inwards,  and  become  a  support  for  the  loins  of 
the  person  sitting  or  reclining  in  the  chair;  and,  by  this  action,\he 
parts  h  h  pass  along  the  curved  ends  i  t  of  the  side  framing  of  the  seat 
by  which  is  thereby  raised,  by  which  means  the  weight  on  the  seat,  by 
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pressing  on  the  parts  h  A,  supports  the  back  a  of  the  chair  in  any  po- 
sition.    And  it  will  be  evident  that,  by  the  passing  or  advancing  of 
the  parts  h  h  aiong  the  curved  ends  t  t,  they  will  approach  the  weight 
on  the  seat  b^  and  thereby  shorten  the  leverage,  and  consequently  lessen 
the  action  of  such  weight,  whereby  the  back  a  may  continue  to  be 
pressed  into  a  greater  inclination  by  a  decreasing  effort  or  exertion  of 
the  person  sitting  or  reclining  in  such  chair;  and  thus  will  the  leverage, 
by  which  the  weight  on  the  seat  b  acts  on  the  back  a  of  the  chair,  be 
continually  adjusted  by  the  advancing  or  receding  of  the  parts  h  A,  on 
which  the  seat  ^  rests;  and,  by  the  seat  b  so  resting  and  pressing  on 
those  parts  h  A,  the  back  will  always  be  supported,  and  will  offer  suf- 
ficient resistance,  and  give  proper  support  to  the  person  sitting  or  re- 
clining in  such  chair.     If    it  be  desired  to  bring  the   back  a  into  a 
lesser  inclination  thaij  that  at  which  it  may  any  time  be  placed,  it 
will  only  be  necessary  for  the  person  sitting  or  reclining  in  such 
chair  to  relieve  the  pressure  from  the  back  of  the  chair,  and  thus 
bring  the  weight  on  the  seat  to  act  without  any  counteracting  pres- 
sure  on  the  back,  which  will  cause  the  parts  A  A  to  recede  back  on  the 
curved  ends  i  i,  and  thus  bring  the  back  a  into  a  lesser  inclination. 
Having  now  described  the  various  parts  represented  in  the  drawing, 
and  the  manner  of  their  action,  I  would  have  it  understood  that  I  lay 
no  claim  to  the  separate  parts  of  a  chair  which  are  already  known 
and  in  use,  neither  do  I  confine  myself  to  making  them  in  the  precise 
shapes  or  forms  represented.     But  what  I  claim  as  my  invention  is 
the  application  of  a  self  adjusting  leverage  to  the  back  and  seat  of  a 
chair,  whereby  the  weight  on  the  seat  acts  as  a  counterbalance  to  the 
pressure  against  the  back  of  such  chair,  as  above  described,^*     The 
plea  then  set  forth  the  drawing;  and  averred  that  the  plaintiff  did  not, 
within  two  calendar  months,  &c.,  enrol,  &c.,  any  instrument,  &c.,  'ex- 
cept the  said  instrument,  &c.:  and  that  the  said  instrument,  &c.,  did 
not  particularly  describe  and  ascertain  the  nature  of  the  said  supposed 
invention  or  improvement,  &c.,  and  in  what  manner  the  same  was  to 
be  performed :  verification.     Replication,  that  the  said  instrument,  &c., 
did  particularly  describe,  &c.:  conclusion  to  the  country.  Issue  thereon. 
On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1835,  the  letters  patent  and  the  specification  were  put 
m,  and  appeared  to  be  as  above  set  out.     It  also  appeared  that  the 
chair  manufactured  and  sold  by  the  plaintiff  corresponded  with  the 
description  in  the  patent.     It  was  then  proved  that  the  defendant  had 
manufactured  and  sold  chairs,  called  wedge  cAtf/r*,  acting  by  a  leverage, 
which  adjusted  the  positions  of  the  back  and  seat  according  to  the 
pressure  communicated  by  the  person  sitting,-  essentially  on  the  same 
principle  as  that  of  the  plaintiff,  with  this  only  difference,  that  the  from 
part  of  the  seat  of  the  plaintiff's  chair  was  elevated  when  the  back 
of  the  chair  was  thrown  back,  whereas  the  seat  of  the  defendant's 
chair,  when  the  back  of  it  was  thrown  back,  was  propelled  forward 
and  raised  so  as  to  be  always  in  a  horizontal  plane.     The  defendant 
proved  that,  in  1829,  one  Browne,  who  was  then  his  journeyman,  had 
invented  a  chair  which  acted  on  the  same  principle  of  a  leverage  ad- 
justing the  positions  of  the  back  and  seat  according  to  the  pressure 
communicated  by  the  party  sitting,  but  that  it  had  also  an  additional 
machinery,  consisting  of  a  sliding  pad  on  the  arm,  a  spring,  and  a  rack, 
the  effect  of  which  was  that  the  back  and  seat  were  retained  in  any 
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position  they  had  assumed,  and  that,  in  order  to  change  the  position, 
it  was  necessary  to  suspend  the  check  for  the  time,  which  the  person 
sitting  effected  by  his  hands,  thrdugh  the  machinery  of  the  pad,  rack, 
and  spring.  The  essential  difference  between  Browne's  chair  and  the 
plaintiff's  was,  therefore,  that  in  the  former  the  position  could  not  be 
changed  until  the  person  sitting  applied  his  hands  to  the  machinery, 
but  that  in  the  latter  the  position  was  changed  of  itself  at  every  variatioa 
of  the  pressure  of  the  person  on  the  back  and  seat.  Whether  the  dif- 
ference made  one  or  the  other  chair  preferable  was  a  point  on  which 
the  witnesses  did  not  agree.  The  defendant  proved  that  he  had  sold 
Browne's  chair  before  the  plaintiff  took  out  his  patent.  The  jury,  in 
answer  to  questions  put  to  them  by  the  Lord  Chief  Justice,  found  that 
Browne's  chair,  except  for  the  additional  machinery,  would  have  ope- 
rated to  produce  an  equilibrium  by  a  self-adjusting  leverage;  that 
Browne  was  the  inventor  of  the  machine,  and  found  out  the  principle, 
but  not  the  practical  purpose  to  which  it  is  now  applied  ;  and  that  the 
plaintiff  made  that  discovery.  His  lordship  then  directed  the  verdict  to 
be  entered  for  the  plaintiff,  giving  leave  to  the  defendant  to  move  for 
a  nonsuit.  In  Michaelmas  term,  1835,  Tai/ourd,  Serjt.  obtained  a  rule 
accordingly. 

Sir  e/.  Campbell,  Attorney-General,  Sir  F,  Pollock,  and  Evans,  showed 
cause  in  Hilary  term  last,  (a)  The  validity  of  the  patent  itself  has  been 
established  in  Minter  v.  fVells,  1  C.  M.  &  R,  505,  S.  C.  5  Tyrwh.  163. 
There  Lord  Lyndhurst  said,  5  Tyrwh.  165,  "  Every  invention  of  a  ma- 
,  chine  necessarily  includes  the  application  of  some  principle,  and,  in  this 
instance,  the  application  of  the  principle  of  a  lever  to  the  back  and  seat 
of  a  chair  is  the  machine,  the  invention  of  which  is  claimed  by  the  plain- 
tiff. He  has  not  summed  up  the  extent  of  his  invention,  so  as  to  include 
in  it  the  principle  of  the  lever,  but  merely  the  invention  of  applying  it 
in  the  manner  specified.  The  claim  is  not  leverage  only,  but  self-adjust- 
ing leverage;  nor  that  only,  but  the  application  of  it  in  the  manner  de- 
scribed." Now  the  answer  given  in  the  present  case  is,  that  Browne 
had  invented  a  chair,  on  a  different  construction,  the  working  of  which 
depended  on  the  same  principle.  But  that  answer  is  met  by  the  judg- 
ment of  Lord  Lyndhurst  ;  for  the  application  of  the  principle  is  all  that 
the  plaintiff  claims,  &nd  that  is  new.  It  will  he  contended  that  the 
specification  goes  too  far,  for  that  the  plaintiff  has  simply  improved 
Browne's  chair,  without  introducing  any  fresh  machinery  or  principle. 
But  the  invention  is  entitled  an  improvement  in  the  construction,  making, 
or  manufacturing  of  chairs:  and  the  essential  [)art  of  the  improvtment 
appears  from  the  specification  to  be  that  the  chair  acts  by  the  mere 
shifting  of  the  direction  of  the  pressure  produced  by  the  weight  of  a  per- 
•^n  sitting.  That  is  peculiar  to  the  plaintiff's  chair;  for  in  Browne's 
chair  it  was  necessary  to  adjust  the  machinery  by  the  hand  for  every 
change  required.  The  claim  is  limited  to  the  precise  mode  of  action. 
The  jury  found  that  Browne  had  invented  the  principle  of  the  self- 
adjusting  leverage,  but  did  not  know  how  to  apply  it;  the  plaintiff  has 
invented  an  application,  and  claims  for  that  only.  In  Jones  v.  Pearce, 
First  Supplement  to  Godson  on  Patents,  p.  10,  Patteson,  J.,  laid  it  down 
that  a  patentee  was  not  the  less  the  inventor  because  another  had  pre- 
viously discovered  the  principle,  but  had  not  rendered  it  public,  and  had 
(a)  Januaiy  19lh  1837.    Before  Loid  Denman,  C.  J.,  Patteaon,  and  WiUiama,  Ja. 
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failed  to  make  it  answer.  So  in  DolloncTs  Case,  cited  by  Buller,  J., 
ia  Boulton  V.  Bvlly  2  H.  Bl.  487,  it  was  held  that  a  patent  was  not 
avoided  by  the  discovery  having  been  previously  made,  but  not  pub- 
lished.  If  it  be  said  that  no  more  has  been  done  by  the  plaintiff  Ihan  to 
take  away  the  pad,  spring,  and  rack,  from  Browne's  chair,  the  answer 
is  that,  if,  by  so  doing,  he  has  first  discovered  an  useful  application  of 
the  principle,  he  has  invented  an  improvement. 

Talfourd,  Serjt.,  and  Godson,  contra.  The  seats  of  the  plaintiff's 
chair,  and  of  that  which  the  defendant  is  charged  with  selling,  have 
different  movements.  If  this  variance  be  material,  there  is  no  inf^ringe- 
ment;  if  not,  the  infringement  must  consist  in  using  what  is  called  the 
self-adjustment  of  the  leverage ;  and,  in  that  case,  that  which  the  plain- 
tiff claims  was  known  before,  and  published;  for  Browne's  chair  was 
actually  sold.  If  this  action  can  be  supported,  Browne  could  not  sell 
his  own  chair;  for  it  would  be  no  defence  for  him  that  he  had  added  the 
machinery  by  which  the  movement  is  stopped.  In  Minter  v.  Wells,  5 
Tyrwh.  165,  Lord  Lyndhurst  said,  "Any  machine  applying  a  self- 
adjusting  lever  to  the  back  and  seat  of  a  chair,  by  which  the  effect  of 
one  counterbalancing  the  other  is  produced,  would  be  an  infringement 
of  this  patent ;  for  the  claim  is  for  a  self-adjusting  lever,  as  applied  to 
the  back  and  seat  of  a  chair,  in  whatever  shape  or  form  it  may  be  made." 
lu  Browne's  chair  two  principles  are  applied;  that  of  selfadjiistnient 
by  leverage,  and  that  of  checking  the  movement  at  will;  the  plaintiff 
has  taken  one  of  these  without  the  other ;  but  he  cannot  be  therefore 
said  to  have  invented  the  one  which  he  has  taken,  {a)  It  is  said  iliat 
the  plaintiff  claims  only  an  improvement,  but  what  he  claims  is  an  im- 
provement in  the  manufacture  of  chairs  by  the  application  of  a  self- 
adjusting  leverage;  and  that  improvement  was  made  before.  In  Dal- 
land's  Case  there  had  been  no  publication  at  all  by  the  earlier  inven- 
tor; in  Jones  v.  Pearce  the  previous  attempts  had  failed,  and  the 
articles  produced  had  been  thrown  aside  ;  here  there  has  been  an  actual 
sale.  In  Lewis  v.  Davis,  3  C.  &  P.  502,  (14  E.  C.  L.  R.  413,)  a  fresh 
combination  of  two  known  principles  was  held  to  be  a  novelty  ;  but 
here  no  such  combination  is  made. 

Cur,  adv,  villi. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

An  action  between  the  same  parlies  has  already  been  decided  by  the 
Courtof  Exchequer,  in  which  the  patent  claimed  by  the  plaintifi' was 
deemed  good  and  valid.  But,  on  the  trial  in  this  Court,  an  entirely  new 
fact  was  given  in  evidence  and  affirmed  by  the  verdict  of  the  jury,  namely, 
thai  a  chair  very  closely  resembling  that  made  by  the  plaintiff's  patent 
had  been  made  and  sold  before  that  patent  was  taken  out.  The  words 
of  the  jury  were  these:  "We  are  of  opinion  that  Browne  was  the  in- 
ventor of  the  machine,  and  found  out  the  principle,  but  not  tne  practical 
purpose  to  which  it  is  now  applied.  We  think  that  Minter"  (the  plain- 
tiff) "made  that  discovery." 

This  statement  might  not  be  fatal  to  the  plaintiff's  title,  if  his  invention 
were  truly  set  forth  in  the  specification ;  but,  the  material  issue  in  this 
cause  being  simply  whether  the  plaintiffdid  thereby  particularly  describe 
and  ascertain  the  nature  of  the  said  invention,  we  find  it  needful  to 
examine  the  terms  of  it. 

(a)  See  Hart  t.  Harford,  Godson  on  Patents,  61.  nolo  (k). 
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Now  the  patent  is  taken  out  for  "an  improvement  in  the  construction^ 
making,  or  manufacturing  of  chairs :"  the  method  of  making  the  ma- 
chine, and  the  way  in  which  it  acts,  are  then  fully  described,  without 
any  mention  of  any  of  the  means  employed  in  Browne's  chair.  The 
specification  thus  concludes,  <<  What  I  claim  as  my  invention  is  the  ap- 
plication of  a  self-adjusting  leverage  to  the  back  and  seat  of  a  chair, 
whereby  the  weight  on  the  seat  acts  as  a  counterbalance  to  the  pressure 
against  the  back  of  such  chair,  as  above  described.*'  Now  it  was  per- 
fectly clear,  upon  the  evidence,  that  this  description  applies  to  Browne's 
chair,  though  that  was  encumbered  with  some  additional  machinery. 
The  specification  therefore  claimed  more  than  the  plaintiff  had  invented, 
and  would  have  actually  precluded  Mr.  Browne  from  continuing  to 
make  the  same  chair  that  he  had  made  before  the  patentee's  discovery. 

We  are  far  from  thinking  that  the  patentee  might  not  have  established 
his  title  by  showing  that  a  part  of  Browne's  chair  could  have  effected 
that  for  which  the  whole  was  designed.  But  his  claim  is  not  for  an  im- 
provement upon  Browne's  leverage,  but  for  a  leverage  so  described  that 
the  description  comprehended  Browne's.  We  are  therefore  of  opinion 
that  the  patent  cannot  be  sustained :  and  a  nonsuit  must  be  entered. 

Rule  absolute. 


TYSON  against  SMITH.— p.  745. 

In  trespass,  for  breaking  and  entering  plaintifTs  close,  and  erecting  stalls,  posts,  booths,  and 
tables  there,  defendant  justified  under  a  custom  that,  at  fairs  holden  at  certain  times  of  the  year, 
on  some  part  of  the  commons  and  waste  of  a  manor,  to  be  named  by  the  lord  of  the  manor, 
(the  locus  in  quo  being  parcel  of  such  commons  and  waste,  and  named  by  the  lord,)  every 
liege  subject  exercising  the  trade  of  a  victualler  might  enter  at  the  time  of  4he  fairs,  and  erect 
a  booth,  &c.,  and  continue  the  same  for  a  reasonable  time  after  the  fairs,  for  the  more  con- 
veniently carrying  on  his  calling,  paying  2d.  to  the  lord. 

Held,  that  the  custom  was  reasonable,  and  the  plea  good. 

Trespass  for  breaking  and  entering  plaintiff's  close,  and,  with  feet 
in  walking,  and  with  horses,  &c.,  and  with  the  wheels  of  carts,  &o., 
treading  down,  &c.,  the  grass  and  herbage,  &c.,  and  for  putting,  placing, 
and  erecting  stalls,  posts,  booths,  and  tables  in  and  upon  the  said  close, 
and  keeping  and  continuing  them,  &c.,  without  the  leave,  &c^ 

Third  plea,  as  to  the  breaking  and  entering,  &c.,  and  with  feet,  &c., 
and  as  to  the  putting,  placing,  and  erecting,  &c.,  and  keeping  and  con- 
tinuing, &c.,  that,  from  tinte  whereof,  &c.,  on  certain  days  in  each  and 
every  year,  (to  wit,  on  Monday  next  after  the  feast  day  of  Pentecost 
in  each  and  every  year,  and  afterwards  on  each  alternate  Monday  in 
each  and  every  year,  until  the  feast  of  All  Souls,)  fairs,  for  the  buying 
and  selling  of  all  kinds  of  goods,  wares,  and  merchandises,  have  been, 
and  of  right  ought  to  have  been,  and  still  of  right  ought  to  be,  holden 
on  the  commons  and  waste  grounds  of  the  manor,  lordship,  or  forest  of 
Westward,  in  the  county  of  Cumberland,  that  is  to  say,  on  some  part 
thereof  appointed  for  that  purpose,  from  time  to  time,  by  the  lord  of 
the  said  manor,  lordship,  or  forest,  for  the  time  being.  And  that,  from 
time  whereof,  &c.,  there  hath  been,  and  still  of  right  ought  to  have  been, 
and  still  of  right  ought  to  be,  an  ancient  and  laudable  custom  within  the 
said  manor,  lordship,  or  forest,  that  is  to  say,  that  every  liege  subject 
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of  this  realm  exercising  the  trade  or  calling  of  a  victualler,  at  a  reason- 
able time  before  the  Monday  next  after  the  feast  day  of  Pentecost,  in 
each  and  every  year,  hath,  during  all  the  time  aforesaid,  been  used  and 
accustomed  to  enter,  and  of  right  ought  to  have  entered,  and  still  of 
right  ought  to  enter,  into  and  upon  that  part  of  the  said  commons  or 
waste  grounds  of  the  said  manor,  lordship,  or  forest,  from  time  to  time 
appointed  for  holding  the  said  fairs  by  the  lord  of  the  said  manor,  lord- 
ship, or  forest,  for  the  time  being;  and,  for  the  more  conveniently 
carrying  on  his  said  trade  or  calling,  to  erect  a  booth  and  stall,  and  to 
put  and  place  posts  and  tables  there,  and  to  keep  and  to  continue  the 
said  booth,  stall,  posts,  and  tables  so  erected,  &c.,  from  thenceforth 
until  a  reasonable  time  after  the  last  of  the  said  fairs  so  as  aforesaid 
holden  in  each  and  every  year,  yielding  and  paying  therefor  to  the 
lord  of  the  said  manor,  lordship,  or  forest,  for  the  time  being,  the  sum 
of  2d.  when  the  same  should  be  lawfully  demanded.  Averment,  that 
the  close  in  which,  &c.,  at  the  several  times  when,  &c.,  was  parcel  of  the 
said  commons  or  waste  grounds ;  and,  before  the  first  of  the  said  several 
times  when,  &c.,  had  been  appointed  by  the  Right  Honourable  George 
O'Brien,  Earl  of  Egremont,  the  lord  of  the  said  manor,  lordship,  or 
forest,  for  the  time  being,  as  the  place  for  holding  the  said  fairs,  to  wit, 
in,  &c. :  and  the  plaintiff,  at  the  said  several  times  when,  &c.,  held  and 
occupied  the  said  close  in  which,  &c.,  as  tenant  thereof  to  the  said  earl, 
to  wit,  in,  &c.  Wherefore  defendant,  being  a  liege  subject  of  this  realm, 
and  exercising  the  trade  or  calling  of  a  victualler,  for  the  purpose  of 
erecting  a  booth,  &c.,  (justification  under  the  custom.)  The  replication 
traversed  the  custom;  and  issue  was  joined  on  the  traverse.  There 
were  several  other  issues  of  fact.  On  the  trial  before  Lord  Abinqbr, 
C.  B.,  at  the  Cumberland  Summer  assizes,  1835,  a  verdict  was  found 
for  the  defendant  upon  the  first-mentioned  issue,  and  for  the  plaintiff  on 
all  the  others.  In  Michaelmas  term,  1835,  Blackbume. ohtBAued  a  rule 
to  show  cause  why  judgment  should  not  be  entered  for  the  plaintiff,  non 
obstante  veredicto.     In  Hilary  term  last,(a) 

Creaswell  and  Wightman  showed  cause.  The  custom  will  be  upheld 
unless  the  plaintiff  shows  it  to  be  unreasonable.  It  is  said  by  Lord 
Coke  in  Hix  v.  Gardiner^  2  Bulstr.  196,  that,  if  no  reason  can  be  given 
for  the  beginning  of  a  custom,  it  does  not  follow  that  it  is  for  this  cause 
unreasonable,  and  against  reason  in  the  beginning  of  it,  for  that  for 
some  things  no  reason  can  be  given ;  which  is  cited  by  Willes,  C.  J.,  in 
hrake  v.  Wigleaworth,  Willes,  656.  So  in  Oocksedge  v.  Fanshaw,  1  Doug. 
132,  Lord  Mansfield  said,  "  the  rule  of  law  js,  that  wherever  there  is 
an  immemorial  custom,  the  Court  must  presume  everything  possible j 
which  could  give  it  a  legal  origin."  At  the  trial,  the  plaintiff  relied 
npon  The  Mayor  d-c.  of  Northampton  v.  Farrf,  2  Str.  1238,  S.  C.  1 
Wils.  107.  But  there  the  only  question  raised  was,  whether  the  mere 
fact  of  the  existence  of  a  public  market  justified  the  erection  of  a  stall ; 
a  custom  was  indeed  pleaded,  but  traversed,  and  negatived  by  the  jury, 
as  appears  by  the  report  in  Wilson :  here  is  a  special  custom  alleged, 
traversed,  and  found.  There  is  nothing  unreasonable  in  such  a  custom. 
The  Mayor  ^c.  of  Norwich  v.  Swann,  2  W.  Bl.  1116,  was  a  decision 
on  the  general  right  at  a  market,  independently  of  custom,  and  there- 
fore goes  no  farther  than  The  Mayor  ^c.  of  Ngrthampton  v.  Ward.  The 
general  principle  is,  that  the  soil  may  not  be  broken  without  compensa- 

(a)  Jtnuarj  26th,  1S37.     Before  Lord  Denman,  C.  J.,  Williams  and  Coleridge,  Js. 
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tion  to  the  owner :  here  is  a  compensation,  and  no  reason  or  authority 
can  be  shown  against  the  amount  beng  fixed  hj  custom.  As  to  the 
smallness  of  the  sura,  the  compensation  may  have  been  ample  when  the 
custom  began. (a)  [Coleridge,  J.  You  pay  2d.  only,  whatever  quan- 
tity of  ground  you  occupy.]  The  2d.  is  for  the  erections  only :  the 
liberty  of  attendance  on  the  market  requires  no  payment.  In  Bex  v. 
Burdett,  1  Ld.  Raym.  148,  the  decision  was,  that  it  is  extortion  in  the 
owner  of  the  soil  of  a  market,  to  set  up  stalls  so  as  to  leave  no  room 
for  the  market  people  to  stand  and  sell,  and  thus  oblige  them  to  pay 
stallage  for  the,  use  of  the  stalls :  otherwise,  if,  having  room  enough  for 
themselves,  they  voluntarily  hire  them.  It  will  be  contended  that, 
although  as  between  the  owner  and  the  person  erecting  the  stall  the 
custom  may  not  be  objectionable,  yet  that,  as  victuallers  might  come  in 
such  numbers  as  to  exclude  other  market  people  by  means  of  their  stalls, 
the  public  are  prejudiced  by  the  custom.  It  is,  however,  no  objection 
that  a  right  is  laid  in  all  liege  subjects  to  use  a  road,  harbour,  &c., 
although  so  many  might  come  as  to  obstruct  the  road.  Scarcely  any 
custom  could  exist,  if  it  was  a  fatal  objection  that  all  the  parties  entitled 
could  not  conveniently  use  their  rights  at  the  same  time.  The  same  may 
be  said  of  a  custom  for  all  inhabitants  of  a  vill  to  dance  in  a  pariicular 
place,  Abbott  v.  Weekly ^  1  Lev.  176 ;  for  the  men  of  Kent  to  go  on 
land  adjoining  the  sea  shore  to  fish  in  the  sea,  Bro.  Abr.  CuHoma^ 
46  (i) ;  for  drying  nets  on  the  soil  of  another,  7  Vin.  Abr.  183,  Cm«- 
tome8,  (F)  pi.  2.  So,  even  of  the  right  to  take  cattle  to  a  fair  to  sell, 
&c.  Ileasoncible  use  will'  be  intended.  Further,  this  is  an  easement, 
not  a  profit  k  prendre :  and  therefore  it  is  no  objection  that  the  use  is 
not  limited  to  a  given  number ;  Manning  v.  Wasdale^  5  A.  &  £.  758, 
(31  E.  C.  L.  R.) 

Blackbume,  Armstrong^  and  W.  H.  Watson^  contra.  First,  if  this 
custom  be  good,  every  person  might  formerly  have  set  up  a  stall,  so  that 
the  fair  (which  the  law  considers  to  be  of  public  advantage,  2  Inst.  219, 
220)  could  have  been  used  for  no  other  purpose ;  for,  before  the  statu- 
tory regulations,  any  one  might  be  a  victualler.  It  is  true  that  in  The 
Mayor  ^c.  of  Northampton  v.  Ward  the  custom  was  not  shown  to  exist: 
but  an  argument  was  grounded  on  the  inconveniences  to  which  the  right 
claimed  would  lead,  and  this  is  as  applicable  to  a  custom  as  to  a  general 
right.  Piccage  and  stallage  are  merely  between  the  owner  and  the 
party  using  the  soil,  and  confer  no  right  against  the  public :  here  it  ib 
attempted  to  give  them  an  effect  as  customs.  The  fair  may  be  removed 
to  any  place  within  the  ambit  of  the  manor  ;(c)  can  it  be  said  that, 
wherever  it  is  held  within'that  ambit,  the  soil  may  be  broken  on  paying 
2d.  to  the  owner  ?  According  to  Rex  v.  Burdettj  the  owner  is  indicta- 
ble for  extortion  if  the  stalls,  for  which  he  takes  the  stallage,  exclude 
the  public ;  so  that,  if  this  custom  be  good,  he  will  be  indictable  for  what 
he  cannot  prevent.  The  custom  to  dance  in  the  soil  of  another  has  not 
been  upheld  for  any  but  a  limited  number,  as  inhabitants  of  a  vill ;  so 
of  the  other  customs  suggested.  The  cases  where  there  is  no  limit  are 
cases  of  general  law,  not  custom,  as  the  right  of  subjects  to  frequent  a 

(a)  See  Wright  ▼.  Bruister,  4  B.  &  Ad.  116. 

{b)  Citing.  Yearb.  Mich.  8  Ed.  4,  18  b,  pL  80.  See  BlundeU  ▼.  CatteraU,  6  B.  &  Aid. 
268,  (7  E.  C.  L.  R.) 

(c)  Sec  Rtx  V.  Cotierill  1  B.  k  Aid.  67 ;  CurtDtn  ▼.  Salkeld,  8  East,  638 ;  De  Butzen  Y. 
f^loyd^  5  A.  &  £.  456,  (31  £.  C.  L.  R.) 
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port:  these  rights  are  essentially  different;  and  if  the  general  right  he 
pleaded  as  a  custom  it  is  demurrable ;  Bro.  Abr.  Ouatomes,  59.  A  cus- 
tom for  all  persons,  for  the  time  being,  being  in  a  parish,  to  do  an  act, 
IS  bad :  Fitch  v.  Rawling,  2  H.  Bl.  393.  A  prescription  is  to  be  alleged 
in  persons ;  but  a  custom  must  always  be  alleged  in  the  land ;  Gate- 
ipard^s  Case,  6  Rep.  60  b :  a  reason  of  which  is  that  a  right  by  custom 
Ls  not  releasable,  note  (3)  to  Mellor  v.  Spateman^  1  Wms.  Saund.  341. 
It  is  argued  that  a  reasonable  use  will  be  intended ;  but  a  prescription 
for  a  right  of  common  appurtenant,  sans  nombre,  not  limiting  to  cattle 
levant  and  couchant,  is  bad  on  general  demurrer :  note  (4)  to  Earl  of 
Manchester  v.  Vale^  1  Wms.  Saund.  28  a,  Potter  v.  Norths  1  Saund. 
352.  A  plea  of  approvement  under  the  statute  of  Merton,  20  H.  3,  c. 
4,  not  alleging  that  pasture  was  left  for  commoners,  would  be  bad  after 
verdict.  A  custom-  for  the  lord  to  grant  leases  of  the  waste  of  the 
manor  without  restriction  is  bad :  Badger  v.  Ford^  3  B.  &  Aid.  153, 
(5  E.  C.  L.  R.)  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  nature  of  the  motion,  and  the  plea,  his  lordship  pro- 
ceeded as  follows. 

The  plaintiff's  arguments,  to  show  that  this  custom  was  bad  in  law, 
resolved  themselves  into  the  objection  that  it  was  too  large  and  indefi- 
nite, as  admitting  all  victuallers,  an  undefined  body,  who  might  cover 
the  whole  land  in  question,  to  the  exclusion  of  the  plaintiff  himself 
and  all  others  wishing  to  attend  the  fair,  during  a  considerable  time  of 
the  year. 

But,  in  the  absence  of  all  authority,  we  are  of  opinion  that  the  cus- 
tom is  good.  The  description  of  a  victualler  is  suflSciently  definite ; 
and  the  attendance  of  that  class  of  persons  at  a  fair  is  convenient,  or 
rather  necessary,  for  the  refreshment  of  those  resorting  to  it.  The  ex- 
clusion of  the  owner  from  his  own  soil  may  certainly  be  lawful,  by  vir- 
tue of  a  reasonable  custom ;  and  the  exclusion  for  the  whole  period  may 
be  necessary,  to  induce  the  victualler  to  bring  his  booth  to  a  spot  possi- 
bly so  distant  that  frequent  rentovals  and  re-erections  might  possibly 
reduce  his  profits  to  nothing.  And  the  apprehension  that  the  resort  of 
rictuallers  may  be  so  numerous  as  to  interfere  with  all  others  who  may 
have  business  to  transact  at  the  fair  appears  to  us  altogether  unreasona- 
ble and  extravagant.  If  it  could  prevail,  it  must  indeed  extinguish  the 
fair  itself,  to  which  all  traders  of  every  class  may  resort  for  the  purpose 
of  vending  their  wares,  while  their  regard  to  their  own  interest  must 
limit  their  actual  attendance  to  such  a  number  as  appears  likely  to  have 
a  fair  chance  of  trading  successfully.  Rule  discharged, 


MOUNSEY  against  DAWSON  and  Another.— p.  752. 

To  •  declaration,  in  cate,  for  distraining  plaintifTs  cattle  on  a  farm  for  rent,  due  to  D.  for  the  farm, 
wiling  them  after  a  replevin  was  granted  by  the  sherifT,  and  paying  the  proceeds  to  D.,  it  is  a 
good  plea  that,  from  time  immemorial,  the  farm  has  been  parcel  of  the  manor  of  F.,  and  F. 
puo»l  of  the  honour  and  lordship  of  C,  of  which  £.  is  the  lord ;  and  that,  from  time  immemo- 
rial, E.,  and  all  whose  estate,  dtc,  have  had  cognisance  of  pleas  and  plaints  in  replevin,  in  the 
courts  of  the  manors  to  be  holden  from  three  weeks  to  three  weeks,  by  plaints  to  be  there  in- 
■tituted,  and  have  replevied  and  granted  deliverance  of  cattle,  6cc.j  as  the  sheriff  might  in  his 
county  before  the  statute  of  Marlebridge,  and  that  no  sherifi^  «&c.,  might  enter  the  honour  except 
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in  default  of  the  bailifl&;  that  such  court  haron  of  the  lord  of  the  manor  of  F.  had  been  from 
time  immemorial  holden  from  three  weeks  to  three  weeks ;  that  E.  made  no  default  m  replery 
ing  or  granting  deliverance  of  the  cattle ;  that  the  sheriff,  before  he  replevied,  did  not  require 
E.  to  replevy  or  grant  deliverance  ;  and  that  none  but  the  sheriff  replevied  or  granted  deliver- 
ance. 

Although  the  plea  does  not  allege  that  the  cattle  were  impounded  within  the  franchise. 

Under  the  ststute  of  Marlchridge,  52  H.  3,  c.  21,  the  declaration  ought  to  have  alleged  notice  to 
the  lord  of  the  franchise,  or  his  officer,  and  default  made  by  the  lord  or  officer  in  delivering  the 
cattle.  And  semble  that  the  default  should  be  an  actual  one,  and  not  merely  the  delay  arising 
from  the  ordinaiy  course  of  proceeding  in  the  lord's  court 

Case.  The  fourth  count  of  the  declaration  charged  that  the  defend- 
ants seized  and  distrained  certain  cattle  of  the  plaintiff  on  a  certain 
farm,  land,  and  premises  of  the  plaintiff  in  the  county  of  Cumberland, 
as  a  distress  for  certain  arrears  of  rent  alleged  to  be  due  to  Richard 
Dawson  for  the  rent  of  the  said  farm,  &c. ;  and,  although  plaintiff  did 
then  duly  replevy  the  said  cattle,  and  a  replevin  for  the  same  was  duly 
granted  by  the  sheriff,  yet  defendants,  not  regarding  the  statute,  &c., 
nor  their  duty,  &c.,  but  contriving,  &c.,  did,  after  the  replevin  was 
granted  by  the  said  sheriff,  to  wit,  on,  &c.,  sell  the  said  cattle  for  divers 
sums  of  money,  to  wit,  &c.,  and  did  then  pay  the  said  money  to  Daw- 
son, in  satisfaction  of  the  said  alleged  arrears  of  rent,  contrary  to  the 
laws,  &c.,  and  to  the  damage,  &c. 

To  this  count  the  defendants  pleaded  the  general  issue,  and  the  fol- 
lowing plea.  That  the  said  farm,  land,  and  premises,  from  time  whereof, 
&c.,  have  been,  and  still  are,  within  and  parcel  of  the  manor  of  Der- 
wentfells  in  Cumberland ;  and  that  the  said  manor,  (including  the  said 
farm,  &c.,)  together  with  other  manors,  is,  and  from  time  whereof,  &c., 
hath  been,  within  and  parcel  of  the  honor  and  lordship  of  Cockermouth 
in  the  said  county ;  that  George  O'Brien,  Earl  of  Egremont,  long  be- 
fore and  at  the  several  times  in  the  declaration  mentioned,  was,  and 
still  is,  seised  in  his  demesne  as  of  fee  of  and  in  the  castle,  honor,  and 
lordship  of  Cockermouth  aforesaid,  and  was,  during  all  that  time,  lord 
of  the  said  honor  and  lordship,  and  lord  of  the  said  manor  of  Derwent- 
fells,  of  and  in  the  said  honor  and  lordship  of  Cockermouth :  and  that 
the  said  earl,  and  all  those  whose  estate  he  now  hath,  from  time  whereof, 
&c.,  have  had,  used,  and  been  accustomed  to  have  and  use,  and  still  of 
right  ought,  &c.,  in  right  of  the  said  honor  and  lordship,  among  others, 
the  liberties  and  privileges  within  the  said  honor  and  lordship,  without 
the  interruption,  calumny,  or  impediment  of  our  lord  the  now  king  or 
his  progenitors,  or  his  or  th«ir  officers,  to  wit,  to  have  cognizance  of 
pleas  and  plaints  in  replevins  in  the  courts  of  the  respective  manors  of 
the  said  honor  and  lordship,  there  to  be  holden  from  three  weeks  to 
three  weeks,  by  plaints  in  the  said  courts  to  be  instituted,  and,  on  such 
plaints  so  to  be  instituted  in  his  and  their  said  courts  respectively,  to  re- 
plevy and  to  grant  deliverance  of  goods  or  cattle  wrongfully  taken  as 
a  distress  within  the  said  honor  or  lordship,  whereof  complaint  has  been 
made  in  the  said  courts  that  such  goods  and  cattle  have  been  wrongfully 
detained,  in  like  manner  as  the  sheriff  had  in  his  county  before  the  pass- 
ing of  a  certain  act  of  parliament,  &c.,  (statute  of  Marlebridge,  52  H- 
8 ;)  and  that  no  sheriff,  nor  any  other  officer  of  the  lord  the  king,  might 
enter  within  the  precinct  of  the  said  honor  or  lordship  to  perform  any 
office  or  execution  there,  except  in  default  of  the  bailiffs  there,  and  that 
by  writ  of  non  omittas.  And  that  a  court  baron  of  the  lord  of  the  s«i^ 
manor  of  Derwentfells,  within  the  said  honor  or  lordship,  has,  from  time 
whereof,  &;c.,  been  held,  and  of  right  ought  to  have  been  held,  within 
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the  said  manor,  and  still  is  held,  and  still  of  right  ought,  &c.,  from 
three  weeks  to  three  weeks,  at  which  plaints  in  replevin  might  during 
all  that  time,  and  still  may,  be  instituted  in  due  form  of  law.  By 
means  of  which  said  premises,  the  right  to  grant  replevins  of  the  said 
cattle  belonged  to  the  said  earl  in  his  said  court  baron  of  the  manor  of 
Derwentfells,  And  that  the  said  earl  did  not  at  any  time  make  default 
in  replevying  or  in  granting  deliverance  of  the  said  cattle.  And  that 
the  sheriff  of  the  said  county,  before  he  replevied  the  said  cattle,  did 
not  require  the  said  earl,  or  his  steward  of  his  said  manor  of  Derwent- 
fells, to  replevy  or  grant  deliverance  of  the  said  cattle^  And  that  the 
said  cattle  were  not  replevied,  or  deliverance  granted  thereof,  before  the 
said  sale  thereof,  by  any  authority  excepting  by  the  sheriff  of  Cumber- 
land out  of  his  county  court -for  the  county  aforesaid.  Wherefore  the 
defendants,  notwithstanding  the  said  replevy  of  the  said  cattle,  (the  same 
being  in  due  form  of  law  before  then  distrained  for  certain  arrears  of 
rent,  due  in  respect  of  the  said  farm,  lands,  and  premises,  to  one  Richard 
Dawson,)  as  bailifis  of  the  said  Richard  Dawson,  did  sell  and  dispose  of 
the  said  cattle,  as  they  lawfully  might,  in  satisfaction  of  the  said  arrears 
of  rent :  verification. 

Replication :  that,  though  true  it  is  that  the  said  earl,  before  and  at 
the  several  times  when,  &c.,  was  and  still  is  seised  in  his  demesne  as  of 
fee  of  and  in  the  said  honor  and  lordship  of  Cockermouth,  and  lord  of 
the  said  honor  and  lordship,  and  of  the  said  manor,  nevertheless  the 
said  defendants,  of  their  own  wrong,  and  without  the  residue  of  the 
cause  by  them  in  their  last  plea  alleged,  committed,  &c.  Conclusion  to 
the  country.     Similiter. 

There  were  other  issues  of  fact. 

On  the  trial  before  Lord  Abinoer,  C.  B.,  at  the  Cumberland  Sum- 
mer assizes,  1885,  a  verdict  was  found  for  the  defendants  on  all  the 
issues;  but  it  was  agreed  that  the  verdict  should  be  entered  for  the 
plaintiff  for  Is.  damages  on  so  much  of  the  general  issue  as  related  to 
the  fourth  count,  if  this  Court  should  direct  a  judgment  to  be  entered, 
non  obstante  veredicto,  on  the  issue  upon  the  replication  to  the  plea 
above  set  out.  In  Michaelmas  term,  1835,  Alexander  obtained  a  rule 
nisi  for  entering  judgment  for  the  plaintiff  on  that  issue,  non  obstante 
veredicto.     In  Hilary  term  last,(a) 

Oresswell  and  W.  H,  Watson  showed  cause.  The  question  is 
whether,  no  default  bavins  been  made  by  the  lord's  coutt,  the  sheriff 
could  grant  replevin.  Before  the  statute  of  Marlebridge,  52  H.  3,  the 
sheriff  could  proceed  only  upon  a.  writ  of  replevin  issuing  out  of  Chan- 
cery;  2  Inst.  189,  Gilb.  Law  of  Replevins,  81,  85.(6)  Now,  by  c.  21((?) 
of  the  statute,  he  may  replevy  on  his  own  authority.  But  his  acts  in 
this  respect  are  good  so  far  only  as  the  statute  warrants  them.  It  is 
true  that,  in  the  case  of  the  execution  and  return  of  writs,  if  he  enter 
into  a  franchise,  his  return  is  good,  though  he  is  liable  to  an  action  at 
the  lord's  suit :  that  is  because  he  is  the  common  law  oflScer  for  the 

(«)  The  ease  was  argued  on  January  26tb  and  27th,  1837,  before  Lord  Denman,  0.  J., 
^UlitQis  and  Coleridge,  Js. 

ib)  4th  (loipey's)  edit. 

(e)  **  ProTisum  est,  quod  si  averia  aliqna  injnste  capiantur,  et  detineantnr,  yicecomes 
post  querimoniam  inde  sibi  factam,  ea  sine  impedimento  vel  contradiotione  ejuA  qui  dicta 
STena  eepit,  deliberare  possit,  si  extra  libertates  capta  fuerint  Si  infra  libertates  capta 
fnerint,  et  baUivi  libertatis  ea  liberare  noluerint,  tunc  yicecomes  per  defaltam  eorum 
[tptorum]  ea  faciat  deliberari."    In  2  last  189,  the  clause  is  set  oat  rather  difforently. 
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return  of  writs  throughout  the  county ;  and,  though  the  King  can  give 
to  a  franchise  the  return  of  writs,  still  the  oflScer  of  the  franchise  is 
only  the  sheriflTs  officer,  and  makes  return  to  him ;  Com.  Dig.  Retom^ 
(A) ;  Villa  de  Darhy  v.  Foxley^  1  Rol.  R.  118 ;  and  authorities  cited  in 
Netvland  v.  Cliffe,  3  B.  &  Ad.  630,  (23  E.  C.  L.  R.)  But  here  the  sheriff 
is  acting,  not  as  the  officer  of  a  superior  court,  but  in  his  own  court ; 
his  power  emanates,  not  from  his  general  duty,  but  from  the  special  pro- 
visions of  the  statute.  Now  the  statute  gives  the  sheriff  authority  to 
replevy ;  first,  where  the  beasts  are  taken  out  of  liberties ;  secondly, 
where  they  are  taken  within  liberties,  and  the  bailiffs  will  not  deliver, 
but  make  default.  -  It  appears  by  the  record  that  neither  case  exists 
here.  The  mischief  to  be  remedied  by  the  statute,  as  appears  by  2 
Inst.  139,  was  the  delay  of  getting,  first  a  *writ  of  replevin,  and  then 
the  sheriff's  warrant  to  the  bailiff  of  the  franchise ;  but,  by  the  statute, 
*'  when  the  distress  is  taken  and  impounded  within  a  liberty  that  hath 
return  of  writs,  whether  the  matter  be  before  the  sheriff  by  writ  or  by 
plaint,  the  sheriff  ought  to  make  a  warrant  to  the  bailiff  of  the  liberty 
to  made  deliverance ;  whereunto  if  he  make  no  answer,  or  return  that 
he  will  make  no  deliverance,  or  the  like,  the  sheriff  may,  by  force  of 
this  statute  and  the  statute  of  W.  l,(a)  enter  into  the  liberty  and  make 
deliverance:"  2  Inst.  140.  This  shows  what  facts  constitute  such  a 
non-delivery  and  default  as  give  the  statutory  power  to  the  sheriff;  and 
the  plea  here  negatives  such  facts.  The  same  law  appears  from  Fitz- 
herbert,  N.  B.  68. 

It  will  be  argued  that,  as  the  lord's  court  sits  only  from  three  weeks 
to   three  weeks,   the  sheriff  should   give,  under  the  statute,  festinum 
remedium,  by  a  replevin  out  of  court ;  and  Chapman  v.  TFiwA,  Fitzgib. 
153,  294,  will  be  cited.     There  a  question  arose  whether  the  University 
of  Cambridge  could  claim  cognizance  in  replevin,  the  objection  being 
that  they  had  not  the  power  to  grant  a  second  deliverance  and  return 
irreplevisable  under  stat.  Westminster  2  ;(6)  and  so,  that  the  statute 
implicitly  took  away  the  jurisdiction.     But  no  decision  was  given  on  the 
point;  and  Eyre,  C.  J.,  seemed  inclined  to  adopt  the  doctrine  from 
Bro.  Abr.  Oonusana,  23,  38,  that  the  statute  should  be  held  to  give  the 
new  process   to  the  Court  claiming  cognizance.     This,  indeed,  is  not 
pleaded ;  but,  if  the  effect  of  the  statute  be  to  engraft  an  authority  upon 
the  prescription  pleaded,  the  Court  will  notice  such  authority.     Again, 
the  difficulty  there  arose  »s  to  the  power  of  the  Court  to  issue  a  pecu- 
liar process :  here  it  is  merely  a  question  of  time,  sooner  or  later ;  and, 
if  that  were  sufficient  to  destroy  the  cognizance,  every  alteration  in  the 
process  of  the  courts  above  which  gave  a  more  speedy  remedy  would 
impliedly  destroy  the  jurisdiction  of  the  inferior  courts.     Till  recently, 
the  Court  of  the  County  Palatine  of  Durham  could  not  give  such  speedy 
execution  as  the  superior  Courts :  yet  that  did  not  oust  it  of  jurisdic- 
tion.    Besides,  it  cannot  be  assumed  that  the  lord's  court  can  grant  de- 
liverance only  on  court  days :  why  should  not  a  replevin  be  obtained  at 
any  time  by  its  process  ?     The  statute  of  Westminster  2  clearly  was  not 
intended  to  take  awav  the  franchises  of  courts  of  this  kind.     In  Wilson 
V.  Hobday,  4  M.  &  S.  120,  (30  E.  C.  L.  R.,)  Lord  Ellenborough  con- 
sidered that  it  could  not  be  assumed  that  the  Canterbury  Court  of 
Record,  or  any  court  deriving  jurisdiction  from  charter  or  prescription, 
could  not  hold  pleas  of  replevin  by  plaint ;  and  he  treated  MalUit  v. 
(a)  Westm.  1,  (8  £d.  1,  stat.  1,  c.  17.)     13  Ed.  1,  o.  2,  stat  1. 
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Byrt,  5  Mod.  248,  S.  C.  12  Mod.  120,  1  Ld.  Raym.  218,  2  Salk.  580, 
Skin.  674,  Carth.  380,  as  referring  only  to  the  common  law  authority 
of  the  hundred  court.  Here  the  plea  shows  a  prescriptive  right  to  hold 
pleas  of  replevin  by  plaint :  neither  the  statute  of  Marlebridge,  nor  stat. 
2  W.  k  M.  sess.  1,  c.  5,  nor  any  subsequent  statutes  respecting  the  sale 
of  distress,  affect  the  franchise  of  holding  pleas  of  replevin ;  2  Inst. 
139 ;  Wilkinson  on  Replevin,  18.  If  Chapman  v.  TFi^A,  Fitzgib.  153, 
294,  prove  that  the  lord's  court  here  was  ousted  of  its  jurisdiction,  it 
will  also,  by  precisely  the  same  reasoning,  show  that  the  jurisdiction  is 
taken  away  from  all  but  the  superior  courts,(a)  which  is  directly  con- 
trary to  Wilson  V.  Hobday. 

Further,  the  fourth  count  shows  no  right  of  action.  The  cattle  may 
ultimately  turn  out  to  have  been  properly  distrained :  the  replevin  is 
merely  to  give  an  opportunity  to  try  the  right  of  distress.  In  case  of 
eloignment,  the  proper  remedy  is  to  seize  in  withernam ;  in  case  of  the 
cattle  being  forcibly  withheld,  the  sheriff  should  have  taken  them  by 
the  posse  comitatus ;  in  case  of  their  being  taken  back  by  the  distrainor 
after  the  replevin,  there  should  be  a  second  deliverance.  The  declara- 
tion does  not  distinctly  show  which  of  these  has  happened :  but  in  no 
case  does  an  action  lie;  nor  can  the  sheriff  ever  return  that  he  cannot 
deliver.  At  common  law,  a  distress,  rightly  taken,  might  be  so  treated 
as  to  make  the  distrainor  a  trespasser  ab  initio ;  but,  by  stat.  11  6.  2, 
c.  19,  8.  19,  where  any  distress  is  made  for  rent  justly  due,  no  irregu- 
larity or  unlawful  act  afterwards  done  shall  make  the  distress  unlawful, 
nor  the  party  a  trespasser  ab  initio. 

Alexander  and  Wightman^  contra.  The  definition  of  replevin  in 
Spelman's  Gloss.  485,  (8d  ed.,)  adopted  in  Gilbert's  Law  of  BeplevinSy 
80,(6)  is  the  following : — ''  Replegiare  est  rem  apud  alium  detentam, 
cautione  legitime  interposit&,  redimere.  Et  cautio  haec  est  stipulatio  in 
form&  juris  adhibita,  de  stando  juri  et  sistendo  se  fOro.  Dictum  autem 
replegiare  J  quasi  revadiare,  hoc  est,  vadem  yel  pignus  unum  loco  alterius 
suggerere,  const ituere."  Before  the  statute  of  Marlebridge,  62  H.  3, 
the  sheriff  held  pleas  of  replevin  in  the  county  court  by  writ  issuing  out 
of  chancery.  All  done  in  pursuance  of  such  writ  fell  within  the  analogy 
of  the  rule  admitted  on  the  other  side,  which  is  recognised  in  Fitzpatrick 
V.  Kellg,  cited  in  Rex  v.  Stobbs,  3  T.  R.  740,  Jackson  v.  Hunter,  6  T. 
R.  71,  Sparks  v.  Spink,  7  Taun.  Sll,{c)  Figgott  v.  Wilkes,  3  B.  &  Aid. 
o02,  (5  £.  G.  L.  R.):  the  sheriff  acted  as  the  officer  of  the  superior 
court,  under  his  general  duty ;  and,  if  he  entered  a  franchise,  his  act 
was  eood,  though  he  was  liable  to  an  action.  Then  c.  21  of  the  statute 
of  Marlebridge  did  not  destroy  this  power,  as  to  the  replevying,  that 
is,  the  taking  pledges  for  a  redelivery.  He  has  now  the  power  to  replevy 
by  plaint  without  writ  out  of  his  court,  post  querimoniam  ind^  sibi  fac- 
tam;  2  Inst.  139;  Gilbert's  Law  of  Replevins,  86.(6)  Then  he  is  to 
deliver :  but  that  is  a  distinct  act  from  the  replevying ;  and  the  limita- 
tions imposed  by  c.  21  of  the  statute  of  Marlebridge,  insisted  upon  on 
the  other  side,  relate  to  the  delivery  only.  As  to  the  replevying,  the 
statute  merely  enables  the  sheriff  to  do  by  plaint  out  of  court  what  was 
before  done  only  by  writ  out  of  chancery ;  therefore,  if  he  replevy  goods 

(a)  "Neither  court  baron,  nor  county  court,  nor  anj  court  that  is  not  the  court  of  the 
ting  before  his  justices  can  award  return  irrepleyisable."    2  Inst  840. 
(6)  4th  (Impey's)  ed. 
(e)  See  Adanu  ▼.  OibaldettoUf  8  B.  &  Ad.  489»  (28  £.  C.  B.  B.) 
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taken  in  a  franchise,  his  act  will  still  be  good,  subjecting  him,  however, 
to  an  action.  The  statute  simply  removes,  as  to  this,  the  inconvenience 
of  the  suitor  having  to  wait  till  the  county  court  is  held.  The  next 
step,  that  of  delivering,  is  a  distinct  one.  "  The  sheriff  having  thus 
taken  pledges  from  the  plaintiff  in  replevin,  he  ought  forthwith  to  make 
deliverance  of  the  goods  or  cattle  distrained:"  Gilb.  Replevins,  91.(a) 
If  the  goods  be  taken  within  a  franchise,  and  there  impounded,  he  has 
no  power  to  deliver  them  without  default  of  the  oflScer  of  the  franchise : 
if  they  be  distrained  without,  and  impounded  within,  he  can  take  them 
at  once :  if  they  be  distrained  within,  and  impounded  without,  then  also 
he  can  take  them  o-t  once.  Now  here  the  complaint  is,  not  that  they 
were  not  delivered  when  the  sheriff  demanded  them,  but  that  the  deli- 
very was  made  impossible,  before  demand,  by  the  sale.  The  question, 
therefore,  is,  not  whether  the  sheriff  had  put  himself  in  a  position  to  be 
entitled  to  the  delivery,  but  whether,  if  the  sale  had  not  taken  place, 
he  could  have  demanded  the  goods  and  have  then  been  able  to  deliver 
them ;  that  is,  whether  the  replevin,,  independently  of  and  antecedently 
to  the  demand,  was  valid.  It  is  not  necessary,  for  this  part  of  the  argu- 
ment, to  contend  that  the  owner  of  the  cattle  might  not  also  have  reple- 
vied in  the  lord's  court,  if  he  had  chosen  to  submit  to  the  delay.  [Cole- 
ridge, J.  Do  you  contend  that  the  party  might  get  a  replevin  from 
the  sheriff  at  any  time  ?]  He  might :  the  franchise  does  not  avoid  such 
a  replevin ;  the  sheriff's  power,  as  to  this,  not  being  taken  away  by  the 
statute.  This  is  clear  from  the  statute  and  Lord  Coke's  comment,  both 
of  which  assume  the  sheriff  to  have  entertained  the  replevin  before  he 
proceeds  to  deliver,  even  in  the  case  of  a  liberty.  The  provisions  are 
unintelligible  if  the  replevin  must  be  before  the  lord.  And  the  mischief 
which  the  statute  was  intended  to  obviate  will  remain ;  for  the  cattle 
cannot  be  had  till  the  lord's  court  sits.  [Coleridge,  J.  Your  view  is, 
perhaps,  somewhat  favoured  by  the  enactment  for  sale  in  five  days,  in 
Stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  as  it  contains  no  provision  for  the 
case  of  an  exempt  jurisdiction.]  And  the  plea  here,  though  it  nega- 
tives a  demand  by  the  sheriff  before  the  replevin,  does  not  negative  a 
demand  between  the  replevin  and  sale.  Now  the  demand  was  not,  at 
any  rate,  necessary  to  give  the  sheriff  authority  to  replevy ;  it  was  requi- 
site only  to  entitle  him  to  deliver. 

Further,  the  plea,  which  ought  to  show  a  complete  answer,  does  not 
show  that  the  cattle  were  impounded  within  the  liberty ;  it  appears  from 
the  record  only  that  they  were  taken  within  it.  If  they  were  not  im- 
pounded within,  then,  even  supposing  the  argument  hitherto  to  fail,  the 
sheriff  had  a  right  to  deliver  them  without  application  to  the  officer  of 
the  franchise.  That  cattle  taken  in  a  liberty  cannot  be  assumed  to  be 
impounded  there,  appears  from  the  statute  of  Marlebridge,  62  Hen.  3, 
c.  4,  which  prohibits  the  driving  of  a  distress  out  of  the  county  ;  and  stat 
1  &  2  Ph.  &  M.  c.  12,  s.  1,  which  prohibits  the  driving  cattle  distrained 
out  of  the  hundred,  rape,  wapentake,  or  lathe.  Again,  even  supposing 
the  power  to  deliver,  and  the  right  to  grant  the  replevin,  undistinguish- 
able,  the  plea  shows  no  answer.  The  lord's  court,  as  it  appears  by  the 
plea,  does  not  afford  a  remedy  to  the  inconveniences  which  the  statute 
was  intended  to  obviate ;  and  its  power  is  therefore  gone,  according  to 
the  doctrine  clearly  recognised  by  the  Court  of  C.  B.  in  Chapman  v. 
WUh,  and  in  2  Bac.  Abr.  394,  Courts,  (D.)  3,  7th  ed.,  Com.  Dig.  Courtt, 

(a)  4th  (Impejr's)  ed. 
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(P  3),  and  by  Lord  Keeper  Guildford,  in  Draper  v.  Orowther,  2  Vent. 
363.  The  mere  inability  to  give  immediate  replevin  is  a  default ;  so  is 
want  of  power  to  grant  a  second  deliverance.  These  statutory  powers 
cannot  exist  in  a  prescriptive  court,  any  more  than  in  the  hundred  court ; 
7  Bac.  Abr.  69,  Replevin  and  Avowry  (C),  7th  ed. ;  Hallet  v.  Byrt ; 
in  which  last  case  it  is,  perhaps,  not  easy  to  ascertain  the  precise  deci- 
sion, owing  to  the  variety  in  the  reports.  [Goleridgb,  J.  Why  may 
not  all  the  requisite  powers  have  been  in  the  lord's  court  by  custom,  in 
the  same  way  as,  by  custom,  wills  of  land  could  be  made  in  particular 
franchises  before  the  statute  of  wills,  32  H.  8,  c.  1  ?]  Stat.  1  &  2  Ph. 
&  M.  c.  12,  s.  3,  enabling  sheriffs  to  create  deputies  to  make  replevin, 
does  not  allude  to  liberties.  Wilson  v.  Hobday  seems  to  have  turned  on 
the  want  of  express  allegations  on  the  record.  Our.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  on  the  case  for  various  oppressive  and  irregular 
proceedings  in  taking  a  distress.  Various  pleas  were  pleaded.  The 
jury  found  for  the  defendant  on  all  the  issues;  but,  as  to  the  plea 
pleaded  to  the  fourth  count,  a  rule  was  obtained  and  argued  for  entering 
judgment  for  the  plaintiff,  notwithstanding  the  verdict,  on  the  ground 
that  the  plea  is  bad  in  law.  (His  Lordship  then  stated  the  substance 
of  the  fourth  count  and  of  the  plea  above  set  out.) 

The  validity  of  this  plea  was  argued  in  the  most  learned  and  elaborate 
manner ;  but  rather,  perhaps,  as  between  the  sheriff  of  the  county  and 
the  lord  of  the  honor  than  with  reference  to  the  litigating  parties. 

The  plaintiff  contended  that  the  whole  record  showed  him  to  have 
been  aggrieved  within  either  the  first  or  the  second  clause  of  the  21st 
chapter  of  the  statute  of  Marlebridge ;  the  former  providing  that  the 
sheriff  may  deliver  goods  taken  and  detained  after  plaint  levied,  if  they 
are  taken  out  of  liberties;  the  second,  that,  ^'if  the  beasts  were  taken 
within  any  liberties,  and  the  bailiffs  of  the  liberty  will  not  deliver  them, 
(deliberare  noluerint,)  then  the  sheriff,  for  default  of  those  bailiffs,  shall 
cause  them  to  be  delivered.'' 

It  was  said  that  the  plea  did  not  show  the  goods  to  have  been  im- 
pounded within  the  honor  of  Cockermouth ;  and  certainly  it  makes  no 
direct  allegation  of  that  fact;  but,  the  cause  of  complaint  being  the 
sale  after  a  replevin  by  the  sheriff,  it  is  sufficient  if  it  shows  facts  by 
which  the  jurisdiction  of  the  sheriff  to  grant  such  replevin  is  taken  away, 
and  that  objection  to  the  sale  therefore  removed.  The  plea  alleges,  in 
the  words  of  the  statute,  a  taking,  i.  e.  a  distraining,  within  liberties ; 
the  declaration  has  charged  no  wrongful  removal ;  and  we  think,  there- 
fore, that  the  place  of  impounding  has  not  been  made  material  by  either 
party.  The  taking,  then,  having  been  within  a  liberty,  the  sheriff 
acquired  from  the  statute  jurisdiction  to  replevy  in  the  event  there 
described ;  «.  e.  if  the  bailiff  of  the  honor  would  not  deliver  them,  then, 
by  that  defect  of  the  bailiff,  the  sheriff  is  empowered  to  act ;  but  can  we 
say  that  the  bailiff,  in  this  case,  would  not  deliver  the  cattle,  when  the 
plea  states  that  the  sheriff  had  not  required  him  so  to  do?  Coke,  in  his 
commentary  on  this  chapter,  founding  himself  on  Fleta's  authority,(a) 
expressly  says  that,  in  such  case,  ^^  the  sheriff  ought  to  make  a  warrant 
to  the  bailiff  of  the  liberty  to  make  deliverance ;  whereunto  if  he  make 
no  answer,  or  return  that  he  will  make  no  deliverance,  or  the  like,  the 
sheriff  may,  by  force  of  this  statute  and  the  statute  of  W.  1,  enter  into 

(a)  B.  2,  0.  47,  88.  8,  4. 
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the  liberty,  and  make  deliverance,  "(a)     This  refers  to  the  17th  chapter 
of  Westminster  the  fir8t,(6)  which  enjoins  the  sheriff  to  employ  force,  if 
necessary,  for  rescuing  distresses  improperly  detained,  and  enacts  a 
seyere  punishment  against  the  takers ;  but  this  provision  is  also  made 
to  take  effect,  after  'Hhe  lord  or  taker  shall  be  admonished  to  make 
deliverance  by  the  sheriff."     It  seems  impossible,  then,  to  construe  the 
word  noluerint  in  the  ordinary  sense  of  a  mere  neglect  or  nonfeasance, 
when  it  evidently  imports  refusal  to  comply  with  a  demand.     Now,  in 
this  case,  no  demand  was  made.     And  we  might  propose  a  second 
question, — of  what  default,  under  these  circumstances,  the  lord  of  the 
liberty  can  be  deemed  guilty  ?     The  statute,  while  it  represses  illegal 
proceedings,  in  the  owners  of  franchises,  recognises  and  preserves  their 
legitimate  rights ;  and  it  would  seem  hard  to  charge  them  with  default, 
when  they  proceed  with  all  due  diligence  according  to  the  course  and 
practice  of  their  courts.     If,  however,  the  incapacity  to  administer  a 
remedy  as   speedily  as   the   common   law  would  by  the  hands   of  a 
sheriff  can  be  called  a  default,  there  can  be  no  grievance  in  any  par- 
ticular instance  without  its  being  made  to  appear  that  such  delay  has  in 
fact  taken  place.     By  possibility,  the  three  weeks'  court  might  have 
been  held  immediately,  and  so  have  enabled  the  lord  to  replevy  as  early 
as  the  sheriff  could.     But  those  inquiries  are  really  out  of  the  present 
case,  which   charges  the  landlord  with  oppressive  conduct  in  selling 
after  replevin  granted,  but  does  not  show  that  he  ever  had  notice  that 
it  was  granted.     It  was,  indeed,  argued  that  the  sheriff  may  possibly 
have  sent  his  warrant  to  the  lord's  bailiff,  (as  Coke  intimates  he  ought,) 
consistently  with  the  plea :  this  is  true,  but  that  fact  cannot  be  inferred 
when  it^is  essential  towards  establishing  the  plaintiff's  case  of  grievance; 
still  less  should  we  be  justified  in  presuming  that  notice  without  which 
the  sale  by  the  defendant  is  blameless.     The  grant  of  a  replevin  is  a 
matter  exclusively  between  the  officer  who  grants  it  and  the  owner  of 
the  distrained  goods :  if  the  distrainor  is  to  be  affected  by  it,  he  must 
receive  notice  that  it  has  been  done.     Here  then,  is  a  short  answer  to 
the  plaintiff's  case  on  the  count  under  consideration.      Perhaps  his 
declaration  was  demurrable  for  not  averring  notice:   the  want  of  it 
might*  have  been  pleaded,  and  would  have  been  a  good  defence :  at  all 
events,  when  the  record  fails  to  show  that   the  sheriff,  who  was  not 
originally  the  proper  officer  to  replevy,  gave  the  defendant  notice  of  his 
having  acquired  and  exercised  that  power,  the  apparent  right  of  action, 
whatever  it  may  have  been,  vanishes  from  the  record. 

Rule  discharged, 
(a)  2  Inst  180.  (h)  Stat  8  Ed.l. 
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DA  VIES  against  CHAPMAN,  Esquire.— p.  767. 

Ill  an  action  against  the  marshal  for  an  escape,  the  plaintiff  may  properly  be  ordered  by  a  judge 
to  give  a  particular  of  the  alleged  escape,  **  specifying  the  time  cmd  place  ;"  and  he  is  bound 
to  specify  them  precisely  if  ho  can ;  if  not,  as  well  as  he  is  able,  subject  to  an  application  by 
the  defendant  for  better  particulars. 

The  practice  in  this  respect  is  not  altered  by  the  Rule  of  HiL  4  W.  4,  confining  a  plaintiff  to  one 
count  for  one  cause  of  action. 

This  was  an  action  against  the  marshal  of  the  King's  Bench  for  an 
escape.  On  motion  before  Lord  Denman,  C.  J.,  at' chambers,  his  lord- 
ship made  an  order  that  the  plaintifPs  attorney  should  forthwith  deliver 
to  the  defendant's  attorney  "  an  account  in  writing  of  the  particulars  of 
the  alleged  escape  or  escapes  for  which  this  action  is  brought,  specifying 
the  time  and  place ;"  proceedings  to  be  stayed  in  the  mean  time,  the 
defendant  undertaking  to  plead  issuably.  Afanscl,  in  this  term,  obtained 
a  rule  to  show  cause  why  the  order  should  not  be  rescinded,  on  an 
aflSdavit  of  the  clerk  to  the  plaintiff's  attorney,  stating  that  he  believed 
the  defendant  was  indemnified,  and  was  informed  and  believed  that  the 
plaintiff,  if  he  complied,  "  would  be  most  materially  prejudiced  thereby." 
The  defendant's  attorney  made  affidavit  in  answer,  that  the  defendant, 
when  served  with  the  writ  of  summons,  had  asked  the  attorney's  clerk, 
who  served  it,  the  name  of  the  prisoner  wlio  had  escaped;  but  that  the 
clerk  had  refused  to  give  any  information ;  that,  in  all  other  actions 
which  the  deponent  had  defended  for  Mr.  Chapman,  and  in  which  he 
required  particulars,  he  had  obtained  orders  for  them ;  and  that  he  be- 
lieved summonses  and  orders  for  this  purpose  to  be  usual,  as  the  form 
thereof  was  in  a  book  kept  at  the  Lord  Chief  Justice's  chambers* 

Sir  J.  Campbell,  Attorney-General,  now  showed  cause.  The  order 
is  according  to  established  practice,  and  the  practice  is  reasonable.  It 
may  be  said  that  the  escape  must  be  within  the  knowledge  of  the 
marshal;  but  that  may  be  not  so  in  fact,  as,  for  instance,  if  the  prisoner 
has  the  benefit  of  the  rules.  As  to  the  requisition  that  the  particular 
shall  specify  lime,  the  form  of  the  order  appears  by  affidavit  to  be  that 
which  has  been  hitherto  used,  and  is  justified  by  Webster  v.  Jones,  7 
Dowl.  &R.  774,  (16  E.  C.  L.  R.  321.)  There  a  particular  of  the  escape 
had  been  ordered,  and  the  plaintiff  delivered  one,  stating  an  escape  be- 
tween May  13th  and  November  1st,  1823 ;  and  the  Court  held  that  the 
defendant  was  entitled  to  a  better  particular.  The  plaintiff  here  does 
not  state,  as  was  alleged  in  that  case,  that  he  cannot  furnish  a  particular  ^ 
of  the  exact  time.     (He  was  then  stopped  by  the  Court.) 

ManseU  contra.  The  former  orders  have  been  mostly  made  before 
the  New  Rules  Hil.  4  W.  4,  5  B.  &  Ad.  ii.,  which  preclude  the  plaintiff 
from  resorting  to  more  than  one  count  for  a  single  cause  of  action.  If 
the  plaintiff,  here,  states  the  escape  in  a  single  count,  nothing  further  can 
be  gained  by  a  particular  of  the  time  and  place,  unless  the  effect  of  it 
be  to  make  the  time  and  place  material,  which  would  be  a  great  hard- 
ship on  the  plaintiff.  In  Webster  v.  Jones,  Abbott,  C.  J.,  says, "  You 
are  not  required  to  state  the  precise  day  of  the  escape,  for  which  you  sue." 
The  present  order  should  at  least  be  modified  according  to  that  dictum. 

Lord  Denman,  C.  J.  I  do  not  think  it  is  ever  meant  by  such  an  order 
that  the  exact  terms  should  be  complied  with ;  the  party  must  do  it  as 
well  as  he  can.  It  is  just  that  he  should  state  the  exact  time  and  place, 
if  he  is  able.    There  is  no  reason  for  modifying  the  order. 
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LiTTLEDALEy  J.  The  plaintilf  must  give  the  best  particulars  he  can ; 
if  they  are  insuflScient,  the  defendant  must  move  for  better.  Such 
orders  as  this  have  often  been  made ;  whether  in  this  precise  form  or 
not,  I  do  not  know. 

Patteson,  J.  If  this  is  a  proper  order,  the  plaintiff  must  comply 
with  it  as  far  as  he  can.  If  he  is  able  to  give  the  precise  time,  he  must 
The  defendant,  if  he  thinks  the  particular  insufficient,  can  come  to  the 
Court  for  a  better. 

Coleridge,  J.  I  think  this  order  is  not  only  proper,  but  the  right 
order.  The  plaintiff  is  to  see  whether  he  can  give  the  exact  time  and 
place.  If  he  is  unable  to  do  that,  he  must  give  them  as  he  can,  and  the 
defendant  must  apply  again,  if  they  are  not  sufficient. 

Rule  discharged  with  costs. 


LEWIS  against  HOWELL.— p.  769. 

Where  notice  to  admit  documents  on  a  trial  has  been  given,  pursuant  to  Reg.  Gen.  Hil.  4  W.  4. 
20.,  and  admission  refused,  and  a  judge's  order  thereupon  made,  according  to  the  same  rule,  for 
costs,  in  case  the  documents  are  proved  to  the  satisfaction  of  the  judge  at  the  trial,  certified  bj 
his  endorsement,  the  party  adducing  them  is  entitled  to  his  costs  of  the  proof,  although,  after 
trial,  the  verdict  is  set  aside  and  a  new  trial  granted  without  costs,  and,  before  the  second  trial, 
the  documents  are  admitted.  The  certificate,  in  such  case,  is  to  be  given  by  the  judge  who 
presided  at  the  first  trial. 

This  cause  standing  for  trial  before  the  sheriff  of  Cardiganshire,  the 
plaintiff  gave  notice  to  the  defendant,  according  to  Reg.  Gen.  Hil.  4  W. 
4,  20,({i)  that  he  proposed  to  adduce  certain  documents  in  evidence,  and 
that  the  defendant  might  inspect  them,  and  would  be  required  to  admit 
their  genuineness,  the  service,  &c.  The  parties  afterwards  attended 
before  a  Judge  on  summons ;  and,  the  defendant's  agent  refusing  to 
admit  the  documents,  the  learned  Judge  made  an  order,  according  to  the 
same  rule  of  Court,  "  That  the  costs  of  proving  the  documents  specified 
in  a  certain  notice,"  &c.,  (the  notice  above  mentioned,)  "  shall  be  paid 
by  the  defendant,  whatever  may  be  the  result  of  this  cause,  provided 
the  same  be  proved  at  the  trial  to  the  satisfaction  of  the  Judge  or  other 
presiding  officer,  to  be  certified  by  his  endorsement  on  such  notice."  The 
cause  was  tried  before  the  sheriff  of  Cardiganshire,  July  12th,  1836; 
and  the  plaintiff  had  a  verdict :  but  a  new  trial  was  moved  for ;  and  this 
Court  ordered  that  the  verdict  should  be  set  aside  without  costs,  and  a 
new  trial  be  had.  The  plaintiff  again  gave  the  defendant  notice,  as 
stated  above,  specifying  the  same  documents;  and,  a  summons  being 
taken  out  for  attendance  before  a  Judge,  the  defendant  consented  to  an 
order  for  his  making  the  required  admissions.  On  the  second  trial, 
before  the  said  sheriff  of  Cardiganshire,  January  14th,  1837,  the  plain- 
tiff again  had  a  verdict.  On  taxation  of  costs,  the  defendant  objecjted 
to  a  charge  for  proving  the  documents  at  the  first  trial,  on  the  ground 
that  that  trial  was  irregular,  and  the  verdict  set  aside  without  costs. 
The  Master  disallowed  the  charge,  but  Patteson,  J.,  on  summons, 
ordered  a  review  of  the  taxation  ;  and  the  charge  was  then  allowed. 

Chilton  now  moved  for  a  rule  to  show  cause  why  the  order  of  Pattb- 
SON,  J.,  should  not  be  rescinded.     According  to  the  Rule  of  Court,  in 

(a)  6  B.  &  Ad.  XYU.  (27  £.  C.  L.  B.) 
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the  case  of  documents  not  admitted  on  notice  and  summons,  an  order  is 
to  be  made  that  '^  the  costs  of  proving  any  document  specified  in  the 
notice,  wliich  shall  be  proved  at  the  trial  to  the  satisfaction  of  the  Judge, 
or  other  presiding  officer,  certified  by  his  endorsement  thereon,  shall  be 
paid  by  the  party  so  required,"  (to  admit,)  "  whatever  may  be  the  result 
of  the  cause."  The  certificate  must  be  given  by  the  Judge  presiding  at 
that  trial  which  produces  the  final  result.  Here  the  trial  at  which  the 
documents  were  proved  ended  in  a  verdict  which  was  set  aside  without 
costs.  The  sheriff,  as  the  officer  who  presided  at  the  last  trial,  cannot 
certify  that  the  documents  in  question  were  proved  "  at  the  trial.**  This 
is  a  casus  omissus  in  the  Rule  of  Court.  There  is  no  authority  on  the 
point. 

Lord  Denman,  C.  J.  I  am  glad  there  is  no  authority  in  support  of 
this  application.  On  principle,  I  think  that  the  learned  Judge*s  order 
is  perfectly  right.  It  would  be  a  great  hardship  if  the  plaintiff  could 
not  have  these  costs. 

LiTTLKDALE,  J.  The  first  order  could  not  be  revoked  by  what  hap- 
pened afterwards ;  it  is  on  a  collateral  point.  The  costs  are  to  be  paid 
absolutely  and  at  all  events,  whatever  becomes  of  the  cause.  And, 
unless  the  Judge  or  officer  who  tried  the  first  cause  could  certify  so  as  to 
give  the  costs,  there  would  be  no  one,  in  a  case  like  this,  who  could  do  it. 

Patteson,  J.,  concurred. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  person  to  give  the 
certificate  is  the  Judge  who  was  present  when  the  documents  were 
proved.  Rule  refused. 


Sir  CHARLES  IBBOTSON,  Bart.,  and  POLLARD,  against 

FENTON. 

The  Same,  and  BACON,  against  The  Same.*— p.  772. 

lo  an  tction  on  a  bonil,  the  plaintiffi  signed  final  judgment,  issued  a  ca.  sa.,  and  outlawed  the  de- 
fendant. The  defendant  took  out  a  summons  for  reversing  the  outlawry,  and,  on  attendance 
before  a  judge,  an  order  was  made,  by  consent,  that  on  payment  to  the  plaintifTn  of  damages 
and  costs  as  taxed  on  final  judgment,  with  the  costs  of  outlawry,  (without  prejudice  to  the  pro- 
ceedings therein  being  continued,)  and  on  paying  into  Court  the  interest  accrued  due  since  the 
judgment,  to  abide  the  event  of  an  application  to  the  Court,  (such  interest  to  be  ascertained  by 
the  master,)  the  outlawry  should  be  reversed.  The  Court  (assuming,  from  the  consent  given 
to  the  above  order,  that  there  was  error,  on  which  a  writ  of  error  might  have  been  brought  to 
reverse  the  outlawry)  held 

That  it  could  not  be  made  a  condition  of  the  reversal  that  the  defendant  should  pay  the  interesi 
which  hail  accrued  after  judgment. 

A  RULE  was  obtained  in  this  term,  calling  on  the  defendant  to  show 
cause  why  the  sums  of  172Z.  12«.  and  34?.  10«.,  paid  into  Court  by  the 
defendant  in  these  actions,  should  not  be  paid  out  to  the  plaintiffs.  The 
first  action  was  on  a  bond,  in  the  penal  sum  of  40002.,  conditioned  for 
payment  of  2000Z.  and  interest.  The  second  was  on  an  indenture  of 
covenant  for  payment  of  10002.  with  interest.  The  actions  were  tried 
at  the  Yorkshire  summer  assizes,  1835,  and  verdicts  given  for  the  plain- 
tiffs. Judgment  was  signed  in  November,  1885 ;  and  the  defendant  was 
afterwards  outlawed.  The  proceedings  to  outlawry  were  completed, 
November  24th,  1836;  and  process  of  capias  utlagatum  was  issued, 
executed,  and  returned  by  the  sheriff.  In  March,  1837,  a  summons  was 
taken  out  for  reversing  the  proceedings  to  outlawry,  which  the  plaintiffs 
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LiTTLEDALE,  J.  The  plaintiff  must  give  the  best  particulars  he  can ; 
if  they  are  insufficient,  the  defendant  must  move  for  better.  Such 
orders  as  this  have  often  been  made ;  whether  in  this  precise  form  or 
not,  I  do  not  know. 

Patteson,  J.  If  this  is  a  proper  order,  the  plaintiff  must  comply 
with  it  as  far  as  he  can.  If  he  is  able  to  give  the  precise  time,  he  must. 
The  defendant,  if  he  thinks  the  particular  insufficient,  can  come  to  the 
Court  for  a  better. 

Coleridge,  J.  I  think  this  order  is  not  only  proper,  but  the  right 
order.  The  plaintiff  is  to  see  whether  he  can  give  the  exact  time  and 
place.  If  he  is  unable  to  do  that,  he  must  give  them  as  he  can,  and  the 
defendant  must  apply  again,  if  they  are  not  sufficient. 

Rule  discharged  with  costs. 


LEWIS  against  HOWELL.— p.  769. 

Where  notice  to  admit  documents  on  a  trial  has  been  given,  pursuant  to  Reg.  Gen.  Hil.  4  W.  4. 
20.,  and  admission  refused,  and  a  judge's  order  thereupon  made,  according  to  the  same  rule,  for 
costs,  in  case  the  documents  are  proved  to  the  satisfaction  of  the  judge  at  the  trial,  certified  by 
his  endorsement,  the  party  adducing  them  is  entitled  to  his  costs  of  the  proof,  although,  afler 
trial,  the  verdict  b  set  aside  and  a  new  trial  granted  without  costs,  and,  before  the  second  trial, 
the  documents  are  admitted.  The  certificate,  in  such  cuse,  is  to  be  given  by  the  judge  who 
presided  at  the  first  trial. 

This  cause  standing  for  trial  before  the  sheriff  of  Cardiganshire,  the 
plaintiff  gave  notice  to  the  defendant,  according  to  Reg.  Gen.  Hil.  4  W. 
4,  20,(^)  that  he  proposed  to  adduce  certain  documents  in  evidence,  and 
that  the  defendant  might  inspect  them,  and  would  be  required  to  admit 
their  genuineness,  the  service,  &c.  The  parties  afterwards  attended 
before  a  Judge  on  summons ;  and,  the  defendant's  agent  refusing  to 
admit  the  documents,  the  learned  Judge  made  an  order,  according  to  the 
same  rule  of  Court,  "  That  the  costs  of  proving  the  documents  specified 
in  a  certain  notice,"  &c.,  (the  notice  above  mentioned,)  "  shall  be  paid 
by  the  defendant,  whatever  may  be  the  result  of  this  cause,  provided 
the  same  be  proved  at  the  trial  to  the  satisfaction  of  the  Judge  or  other 
presiding  oflScer,  to  be  certified  by  his  endorsement  on  such  notice."  The 
cause  was  tried  before  the  sheriff  of  Cardiganshire,  July  12th,  1836 ; 
and  the  plaintiff  had  a  verdict:  but  a  new  trial  was  moved  for ;  and  this 
Court  ordered  that  the  verdict  should  be  set  aside  without  costs,  and  a 
new  trial  be  had.  The  plaintiff  again  gave  the  defendant  notice,  as 
stated  above,  specifying  the  same  documents ;  and,  a  summons  being 
taken  out  for  attendance  before  a  Judge,  the  defendant  consented  to  an 
order  for  his  making  the  required  admissions.  On  the  second  trial, 
before  the  said  sheriff  of  Cardiganshire,  January  14th,  1887,  the  plain- 
tiff again  had  a  verdict.  On  taxation  of  costs,  the  defendant  objected 
to  a  charge  for  proving  the  documents  at  the  first  trial,  on  the  ground 
that  that  trial  was  irregular,  and  the  verdict  set  aside  without  costs. 
The  Master  disallowed  the  charge,  but  Patteson,  J.,  on  summons, 
ordered  a  review  of  the  taxation ;  and  the  charge  was  then  allowed. 

Chilton  now  moved  for  a  rule  to  show  cause  why  the  order  of  Patte- 
son, J.,  should  not  be  rescinded.     According  to  the  Rule  of  Court,  in 

(a)  5  B.  &  Ad.  XTU.  (27  E.  C.  L.  B.) 
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tlie  case  of  documents  not  admitted  on  notice  and  summons,  an  order  is 
to  be  made  that  "  the  costs  of  proving  any  document  specified  in  the 
notice,  which  shall  be  proved  at  the  trial  to  the  satisfaction  of  the  Judge, 
or  other  presiding  ofiicer,  certified  by  his  endorsement  thereon,  shall  be 
paid  by  the  party  so  required,"  (to  admit,)  "  whatever  may  be  the  result 
of  the  cause/'  The  certificate  must  be  given  by  the  Judge  presiding  at 
that  trial  which  produces  the  final  result.  Here  the  trial  at  which  the 
documents  were  proved  ended  in  a  verdict  which  was  set  aside  without 
costs.  The  sheriff,  as  the  officer  who  presided  at  the  last  trial,  cannot 
certify  that  the  documents  in  question  were  proved  "  at  the  trial."  This 
is  a  casus  omissus  in  the  Rule  of  Court.  There  is  no  authority  on  the 
point. 

Lord  Denman,  C.  J.  I  am  glad  there  is  no  authority  in  support  of 
this  application.  On  principle,  I  think  that  the  learned  Judge's  order 
is  perfectly  right.  It  would  be  a  great  hardship  if  the  plaintiff  could 
not  have  these  costs. 

LiTTLEDALB,  J.  The  first  order  could  not  be  revoked  by  what  hap- 
pened afterwards ;  it  is  on  a  collateral  point.  The  costs  are  to  be  paid 
absolutely  and  at  all  events,  whatever  becomes  of  the  cause.  And, 
unless  the  Judge  or  officer  who  tried  the  first  cause  could  certify  so  as  to 
give  the  costs,  there  would  be  no  one,  in  a  case  like  this,  who  could  do  it. 

Patteson,  J.,  concurred. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  person  to  give  the 
certificate  is  the  Judge  who  was  present  when  the  documents  were 
proved.  Rule  refused. 


Sir  CHARLES  IBBOTSON,  Bart.,  and  POLLARD,  against 

FENTON. 

The  Same,  and  BACON,  against  The  Same.*— p.  772. 

In  an  action  on  a  bonil,  the  plaintifb  signed  final  judgment,  issued  a  ca.  sa.,  and  outlawed  the  de- 
fendant. The  defendant  took  out  a  summons  for  reversing  the  outlawry,  and,  on  attendance 
before  a  judge,  an  order  was  made,  by  consent,  that  on  payment  to  the  plaintifTti  of  damages 
and  costs  as  taxed  on  final  judgment,  with  the  costs  of  outlawry,  (without  prejudice  to  the  pro- 
ceedings therein  being  continued,)  and  on  paying  into  Court  ihe  interest  accrued  due  since  the 
judgment,  to  abide  the  event  of  an  application  to  the  Court,  (nuch  intere^it  to  be  ascertained  by 
the  master,)  the  outlawry  should  be  reversed.  The  Court  (assuming,  from  the  consent  given 
to  the  above  order,  that  there  was  error,  on  which  a  writ  of  error  might  have  been  brought  to 
reverse  the  outlawry)  held 

That  it  could  not  be  made  a  condition  of  the  reversal  that  the  defendant  should  pay  the  interesi 
which  had  accrued  after  judgment. 

A  RULE  was  obtained  in  this  term,  calling  on  the  defendant  to  show 
cause  why  the  sums  of  1721.  12«.  and  34?.  10«.,  paid  into  Court  by  the 
defendant  in  these  actions,  should  not  be  paid  out  to  the  plaintiiTs.  The 
first  action  was  on  a  bond,  in  the  penal  sum  of  40002.,  conditioned  for 
payment  of  20007.  and  interest.  The  second  was  on  an  indenture  of 
covenant  for  payment  of  10002.  with  interest.  The  actions  were  tried 
at  the  Yorkshire  summer  assizes,  1835,  and  verdicts  given  for  the  plain- 
tiffs. Judgment  was  signed  in  November,  1835 ;  and  the  defendant  was 
afterwards  outlawed.  The  proceedings  to  outlawry  were  completed, 
November  24th,  1836 ;  and  process  of  capias  utlagatum  was  issued, 
executed,  and  returned  by  the  sheriff.  In  March,  1837,  a  summons  was 
taken  out  for  reversing  the  proceedings  to  outlawry,  which  the  plaintiffs 
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were  willing  to  consent  to,  on  the  payment  of  the  principal,  and  of 
interest  to  the  day  of  such  payment,  on  the  sums  respectively  found  due 
by  the  jury  in  the  two  actions,  with  the  costs  of  suit,  and  of  the  pro- 
ceedings to  outlawry.  This  was  objected  to  on  behalf  of  the  defendant. 
The  parties  attended  before  Lord  Denman,  C.  J.,  who  suggested  that 
the  amount  of  interest  due  from  the  time  of  the  trials  should  be  paid 
into  Court.  This  was  assented  to,  and  an  order  made  that,  on  payment 
of  damages  and  costs,  as  taxed  on  final  judgment,  together  with  the  costs 
of  outlawry,  (without  prejudice  to  the  proceedings  on  the  outlawry  being 
continued,)  to  the  plaintiffs,  and  on  paying  the  interest  into  Court  to  abide 
the  event  of  an  application  to  the  Court,  (such  interest  to  be  ascertained 
by  the  Master,)  the  outlawry  in  the  said  actions  be  reversed.  Th'e  interest, 
as  taxed,  from  July  18th,  1835,  amounted  to  the  sums  of  172/.  12s. 
and  ML  10s.  above  mentioned ;  and  these  were  paid  into  Court.  The 
principal  and  interest,  down  to  July  18th,  1835,  with  the  costs  of  action 
and  of  the  proceedings  to  outlawry,  were  paid  to  the  plaintiffs. 

Cresswell  now  showed  cause.  There  is  no  authority  for  demanding 
interest  after  the  judgment.  The  outlawry  affords  no  ground  for  such  a 
claim ;  the  exigi  facias  (a)  is  merely  process  to  bring  a  party  into  Court, 
for  the  purpose  of  compelling  him  to  do  something.  The  words  used  in 
Stat.  4  &  5  W.  &  M.  c.  18,  s.  4,  are  ^'to  do  and  perform  such  things 
as  shall  be  required  by  the  said  Court.''  The  language  there  used  in 
the  case  of  an  outlawry  on  mesne  process  shows  what  the  law  will  require 
on  proceedings  after  judgment.  The  party,  if  taken  on  an  exigi  facias 
after  a  ca.  sa.,  would  do  and  perform  what  was  requisite  by  paying  the 
amount  recovered  by  the  judgment ;  in  default  of  so  doing  he  is  out- 
lawed ;  and  to  reverse  the  outlawry  he  must  do  what  he  ought  to  have 
done  before,  namely,  pay  principal  and  interest  down  to  the  time  of 
signing  judgment ;  to  which  must  be  added  the  subsequent  costs,  but 
not  subsequent  interest.  [Coleridge,  J.  Does  any  ground  of  reversal 
appear  in  this  case  ?]  No  objection  is  taken.  [Coleridge,  J.  Then, 
are  not  the  terms  in  the  discretion  of  the  Court  ?]  The  Court  may  per- 
haps dispense  with  some  usual  terms,(6)  but  it  cannot  add  new  ones. 
[Coleridge,  J.  The  Court  may  decline  reversing,  in  such  a  case  as 
this,  and  put  the  party  to  his  writ  of  error.  Patteson,  J.  I  do  not 
think  any  statute  gives  a  right  to  reverse,  except  for  error.  The  fact 
is  that  in  the  great  majority  of  cases  there  is  error,  because  the  proceed- 
ings are  taken  when  the  party  is  abroad,  which  is  erroneous.]  If  the 
Court  has  not  an  inherent  power  of  reversing,  how  can  it  obtain  the 

fower  by  a  defendant's  consent  to  pay  interest  on  the  judgment  debt? 
Coleridge,  J.  Upon  what  do  you  found  the  power  of  the  Court  in 
such  a  case  as  this  ?]  Upon  the  authority  they  have  to  reverse  an  out- 
lawry as  having  answered  its  end;  which  authority,  in  this  case,  is 
analogous  to  the  authority  they  have  under  stat.  4  &  5  W.  &  M.  c.  18, 
s.  4,  where  the  proceedings  are  on  mesne  process.  If  the  Court,  in  this 
case,  had  refused  to  reverse  the  outlawry  on  motion,  and  the  defendant 
had  brought  error,  the  plaintiff,  on  reversal,  could  not  have  recovered 
interest  subsequent  to  the  judgment. 

John  Bayley^  contra.  It  is  too  late,  after  an  order  made  for  reversing 
the  outlawry  on  terms,  to  say  that  the  Court  has  no  power  to  give  this 
interest.     The  parties  have  agreed  that  the  Court  shall  decide  accord- 

(a)  He  referred  to  the  forms,  Tidd*8  Praet  Forms,  898,  ed.  1828. 
(6)  See  Graham  y.  Hmry,  1  B.  &  Aid.  181. 
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ing  to  the  equity  of  the  case.  There  are  many  instances  in  which  the 
courts  have  refused  to  reverse  an  outlawry,  unless  the  party  applying 
would  do  equity.  The  plaintiffs  have  been  guilty  of  no  laches ;  a  ca.  sa. 
must  have  issued  (otherwise  there  would  have  been  no  ground  for  the 
proceedings  in  outlawry) ;  and,  if  that  process  could  have  been  executed, 
they  would  long  since  have  recovered  the  amount  due  on  the  judgment. 
The  defendant  ought  not  to  be  in  a  better  situation  by  having  kept  out 
of  the  way.  In  1  Tidd,  181,  (9th  ed.,)  it  is  said  that,  after  judgment, 
the  plaintiff  may  proceed  to  outlawry  on  the  return  of  non  est  inventus 
to  a  ca.  sa.,  without  an  alias  or  pluries,  and  the  reason  given  is  that 
"the  defendant,  having  been  already  in  Court  before  judgment,  and 
having  conusance  of  the  debt,  ought  to  pay  it  on  the  first  suing  out  of 
the  capias,  and  his  not  performing  the  judgment  is  a  contumacy,  for 
which  he  is  put  out  of  the  King's  protection."  The  only  question, 
then,  18,  Whether  it  is  equitable  that  the  defendant  should  pay  this 
interest  ?  It  has  been  held,  in  equity,  that  judgment  debts  carry  inte- 
rest; 14  Vin.  Abr.  458,  Interest,  (C,)  pi.  15.{a)  And  in  Brown  v. 
Barkham,  1  P.  Wms.  652,  cited  14  Vin.  Abr.  457,  Interest,  (C,)  pi.  4, 
in  marg.,  Lord  Chancellor  Parker  said  that  a  Master's  report  (com- 
puting interest  on  a  mortgage)  '^is  a  judgment  of  the  Court,  and 
appoints  a  day  for  the  payment,  carrying  on  interest  to  that  day ;  and 
the  party's  disobedience  to  the  Court,  in  not  complving  with  the  time 
of  payment,  ought  to  subject  him  to  interest."  And  it  is  said  in  God- 
frey V.  Watson,  3  Atk.  517,  that  the  computation  of  interest  may  be 
carried  even  beyond  the  penalty  recovered  by  the  judgment.  At  law, 
in  an  action  of  debt  on  a  judgment,  the  plaintiff  is  entitled  to  interest 
where  he  has  used  proper  diligence  to  obtain  payment  of  the  principal 
sum  recovered ;  Bann  v.  Bcdzel,  Moo.  &  M.  228,  (22  E.  C.  L.  R.)  It 
is  a  mere  assumption,  in  the  present  case,  that  there  is  any  error :  if 
any  be  alleged,  the  defendant  should  be  put  to  his  writ  of  error.  [Lord 
Denman,  C.  J.  You  say  that  the  position  of  things  is  now,  that  the 
Court  has  to  say  upon  what  terms  the  order  for  reversal  ought  to  have 
been  made.]     That  is  so. 

Lord  Denman,  C.  J.  There  is  no  doubt  that  parties  ought  to  receive 
interest,  where  they  have  been  unfairly  kept  out  of  the  principal.  But 
the  practice  has  not  been  to  give  it  in  cases  like  the  present.  Mr. 
^<'^yUy  admits  that  the  situation  of  things  is  as  if  a  motion  were  now 
made  for  reversing  the  outlawry.  We  might,  in  such  a  case,  refuse  a 
rule,  and  put  the  party  to  his  writ  of  error ;  but  it  has  been  so  inveterate 
a  practice  to  reverse  where  there  was  error,  (and  we  must  presume  it 
here,)  that  I  think  we  could  not,  in  granting  a  rule,  hold  the  defendant 
to  terms.     This  rule  must  therefore  be  discharged. 

LiTTLEDALB,  J.  I  am  of  the  same  opinion.  In  M'Clure  v.  Bunkin, 
1  East,  436,  where  the  plaintiff  had  recovered  judgment  on  a  bond  in 
Ireland;  and  brought  assumpsit  in  this  Court  on  the  judgment,  and  the 
question  was,  whether  he  was  entitled  to  interest  on  the  amount  reco- 
vered, beyond  the  penalty  of  the  bond.  Lord  Kbnyon  said,  "  If  this 
had  been  an  action  on  the  bond,  the  objection"  (to  the  recovery  of  such 
interest)  "  would  have  holden  good ;  but  after  judgment  recovered, 
transit  in  rem  judicatam ;  the  nature  of  the  demand  is  altered :  and 
this  being  an  action  on  the  judgment,  it  was  competent  to  the  jury  to 
allow  interest  to  the  amount  of  what  was  due."  That  shows  that  the 
(a)  Citing  Parker  t.  Harvey.    The  case  is  reported,  4  Bro.  P.  C.  604. 
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recovery  of  interest  depends  on  the  nature  of  the  proceeding.  On 
affirmance  of  judgment  for  the  plaintifiF  on  a  writ  of  error,  the  plaintiff 
recovers  his  damage  for  his  delay  ;{a)  and,  in  estimating  that,  the  Court 
will  look  at  the  claim  for  interest.  In  the  present  case,  at  the  time  of 
the  proceeding  to  outlawry,  the  plaintiff  was  entitled  to  execution,  hut 
he  could  have  had  it  only  for  the  amount  recovered  by  the  judgment, 
and  for  costs.  I  think  he  is  not  now  entitled  to  more.  Bann  v.  Dahel 
has  been  cited,  as  showing  that,  in  debt  on  a  judgment,  interest  is  reco- 
verable where  the  plaintiff  has  used-  proper  diligence ;  but  in  another 
case  it  is  laid  down  that  interest  is  not  allowed  on  a  judgment  except 
under  special  circumstances.fJ)  I  have  no  doubt  here  that,  on  error 
brought,  the  outlawry  might  nave  been  reversed  on  the  ground  that  the 
defendant  was  not  commorant. 

Patteson,  J.  We  cannot  introduce  a  new  practice ;  and  it  has  always 
been  the  practice  to  reverse  an  outlawry,  whether  before  or  after  judg- 
ment, without  payment  of  interest. 

Coleridge,  J.,  concurred.  Rule  discharged. 

In  the  next  term,  (June  12th,)  OressweU  moved  (an  application  to  the 
same  effect  having  first  been  made  at  chambers)  that  the  two  sums  in 
question  should  be  paid  out  of  Court  to  the  defendant. 

J.  Bay  ley  showed  cause  in  the  first  instance,  contending  that  this 
application  ought  not  to  be  complied  with ;  and  that  the  decision  last 
term  had  proceeded  on  an  assumption  that  error  existed,  whereas  no 
ground  of  error  had  been  proved.  [Patteson,  J.  When  the  parties 
were  before  my  Lord,  previously  to  that  motion,  it  was  taken  for  granted 
that  the  judgment  might  be  reversed,  and  that  the  only  question  was, 
whether  the  plaintiffs  should  be  allowed  interest.]  The  plaintiffs  should 
be  put  to  their  writ  of  error ;  or  at  least  there  ought  to  be  a  motion  for 
the  purpose  of  reversing  the  outlawry. 

Lord  Denman,  C.  J.     We  think  that  it  was  all  settled  last  term. 

LiTTLEDALB,  Patteson,  and  Williams,  Js.,  concurred. 

Rule  absolute. 

(a)  St(it.  8  H.  7,  c.  10. 

(6)  Probably  Lewet  y.  Morgan,  8  Y.  &  J.  894. 


ROBERTS  and  Another  against  BATE  and  ROBINS.— p.  778. 

Where  parties  have  pleaded  in  abatement  for  non-joinder  of  a  defendant,  this  Court  will  not  set 
aside  the  plea,  or  allow  the  writ  to  be  amended,  on  the  ground  that  the  plaintiff  is  barred  by  the 
statute  of  limitations  from  bringing  a  fresh  action. 

And,  on  motion  for  such  amendment,  the  Court  refused  to  enter  upon  the  consideration  of  frets 
stated  }n  affidavit  to  show  an  equitable  claim  to  the  indulgence. 

This  was  an  action  brought  to  recover  2000/.  deposited  with  the  de- 
fendants as  bankers,  April  4th,  1829.  In  1835,  the  plaintiffs,  apprehend- 
ing that  their  claim  would  be  barred  by  the  statute  of  limitations,  de- 
sired to  have  a  renewal  of  the  accountable  receipt  given  at  the  time  of 
deposit.  The  defendants  offered  a  new  receipt,  but  in  a  conditional 
form;  whereupon  the  plaintiffs,  in  the  middle  of  March,  1835,  served  a 
writ  of  summons  iu  the  present  action.  The  defendants,  on  April  14th, 
1835,  obtained  an  injunction  to  stay  proceedings,  which  was  dissolved 
liy  order  of  the  Vice-Chancellor ;  and  the  order  confirmed,  on  appeal,  by 
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the  Lord  Chancellor.  Notice  of  appeal  to  the  House  of  Lords  was 
then  given  to  the  plainliflFs,  but  withdrawn  in  August,  1S36.  The 
plaintiffs  then  declared ;  and  the  defendants  pleaded  in  abatement  the 
non-joinder  of  one  Hill,  who  was  alleged  to  have  been  their  partner. 
The  six  years  from  the  accruing  of  the  cause  of  action  having  expired, 
the  plaintiffs,  in  Michaelmas  term,  1836,  obtained  a  rule  to  show  cause 
why  the  plea  in  abatement  should  not  be  set  aside,  or  why  the  plaintiifs 
should  not  be  at  liberty  to  amend  the  writ  and  other  proceedings  in  the 
cause,  by  adding  Hill's  name. 

In  support  of  the  rule  affidavits  were  put  in,  containing  details  as  to 
the  merits  of  the  cause,  and  stating  that  the  two-defendants  had  taken 
proceedings  at  law  and  in  equity,  concerning  the  deposit  in  question, 
without  reference  to  Hill  as  a  partner ;  and  that  the  offer  of  a  conditional 
receipt,  made  to  the  plaintiffs  as  above  mentioned,  was  signed  "  Bate 
and  Robins,  survivors."  And  the  plaintiffs  stated  that,  but  for  the  in- 
junction, they  should  have  proceeded  in  the  action  without  delay.  The 
defendants,  in  their  affidavits  in  answer,  made  statements  to  explain  the 
representations  alleged  to  have  misled  the  plaintiffs.  They  deposed  that 
Hill  was  their  partner  at  the  time  of  the  deposit,  but  had  ceased  to  be  so 
when  the  conditional  receipt  was  offered,  and  when  the  action  was 
brought;  and  they  alleged  circumstances  to  show  that  Hill's  former 
partnership  with  them  must  have  been  known  to  the  plaintiffs  before 
they  brought  their  action.    Some  details  were  also  given  as  to  the  merits. 

Sir  J,  Cam;?Ac//,  Attorney  General,  and  /?.  V.  Richards,  uow  showed 
cause.  The  plea  is  regular,  and  verified  by  affidavit ;  no  sufficient  rea- 
son is  given  for  its  being  set  aside  directly,  or,  as  it  would  be  by  the  pro- 
posed amendment,  indirectly.  It  is  true  that,  in  Lakin  v.  Waison^  2 
Cro.  &  M.  685,  S.  C.  2  Dowl.  P.  C.  633,  and,  as  Lakin  v.  Massie,  4 
Tyrwh.  839,  where  executors  sued,  and  the  defendant  pleaded  in  abate- 
ment the  non-joinder  of  a  co-executrix,  who  was  a  mere  nominal  party, 
the  Coujt  of  Exchequer  allowed  the  writ  of  summons  to  be  amended, 
in  order  that  the  plaintiffs  might  not  be  barred  by  the  statute  of  limi- 
tations ;  but  there  the  defendant  was  seeking  to  take  an  unfair  advan- 
tage of  a  mistake,  and  the  order  made  was  a  considerable  stretch  of  power. 
The  affidavits  here  show  that  the  plaintiffs  were  not  misled  as  to  Hill's 
interest  in  the  subject-matter  of  the  suit.  The  plaintiffs  had  had  ample 
time  to  declare  before  the  injunction;  and,  if  they  had  done  so,  they 
might  have  obtained  a  plea  early  enough  to  allow  of  their  bringing  a 
fresh  action. 

Talfourdy  Serjt.  and  Whatdy,  contra.  On  the  merits  it  is  clear  that 
no  injustice  will  be  done  by  amending  the  writ.  [Lord  Denman,  C.  J. 
We  cannot  go  into  such  points  now.  This  kind  of  discussion  shows  the 
great  inconvenience  of  receiving  applications  to  cure  such  defects.]  In 
addition  to  the  authority  of  Lakin  v.  Watson^  the  Court  of  Exchequer, 
in  Baker  v.  Neaver,  1  Cro.  &  M.  112,  S.  C.  3  Tyrwh.  233,  allowed 
a  declaration,  by  assignees  of  a  bankrupt,  to  be  amended  by  inserting 
the  name  of  the  official  assignee  ;  and,  in  Norton  v.  The  Inhabitants  of 
Stamford,  1  Cro.  &  M.  773,  S.  C.  3  Tyrwh.  869,  they  permitted  the  writ 
and  subsequent  proceedings  to  be  amended  by  substituting  the  word 
"borough''  for  "hundred,"  the  time  for  bringing  a  new  action  having 
expired.  That  case  is  recognised  in  Partridge  v,  H^allbank,  1  Mee.  & 
W.  316.  Even  in  penal  actions,  amendments  have  often  been  allowed, 
where  it  would  have  been  too  late  to  bring  a  fresh  action.    The  plain- 
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tiffs  here  have  lost  no  time  in  applying  to  set  aside  the  plea  in  abate 
ment. 

Lord  Denman,  C.  J.    The  action  here  was  not  commenced  till  the 
parties  were  upon  the  verge  of  the  statute  of  limitations.     After  the 
writ  was  sued  out  they  suffered  a  month  to  pass  without  declaring.  An 
injunction  was  obtained,  and  dissolved ;  and  then  they  delivered  a  de- 
claration, to  which  it  was  pleaded  that  there  was  another  party  who 
should  have  been  joined  as  defendant,  but  was  not.  And  it  appears  that 
that  is  the  case.     Then  the  present  motion  is  made.     It  seems  to  me  a 
great  exercise  of  power  in  any  Court  to  say  that  a  party  shall  be  de- 
prived of  any  plea  which  the  law  gives  him.   And  when  that  plea  raises 
a  defence  which  is  founded  in  strict  justice,  I  should  be  sorry  to  extend 
the  limits  of  authority  with  respect  to  it.     Sometimes  a  party  is  pur- 
posely omitted,  to  avoid  a  set-off,  or  for  solne  similar  reason  ;  that  does 
not  appear  to  be  the  case  here  ;  but  I  should  always  be  very  unwilling 
to  set  aside  a  plea  which  a,  party  has  a  right  to  place  on  the  record. 
Then,  as  to  the  application  to  amend.     The  earliest  decision  cited  in 
favour  of  this  proceeding  was  in  1832.     Since  the  time  of  James  I., 
when  the  statute  of  limitations  passed,  there  must  have  been  many  in- 
stances in  whiph  the  Courts  would  have  been  glad  to  grant  such  an  as- 
sistance, if  they  had  been  warranted  in  doing  so ;  but  it  is  only  of  late 
that  the  power  has  been  exercised.    The  case  of  Horton  v.  The  Inhabi- 
tants of  Stamford,  1  Cro.  &  M.  773,  S.  C.  3  Tyrwh.  869,  was  not  quite 
an  exercise  of  such  a  power;  the  Court  there  merely  cured  a  slip  in  the 
naming  of  the  defendants.     But  amendments  of  the  nature  now  prayed 
for  were  allowed  in  Baker  v.  Neaver,  1  Cro.  &  M.  112,  S.  C.  3  Tyrwh. 
233,  and  Lakin  v.  Watson,  2  Cro.  &  M.  685,  S.  C.  2  Dowl.  P.  C.  633, 
4  Tyrwh.  839.     Now  I  have  every  possible  disposition  to  bow  to  any 
decision  adopted,  on  consideration,  by  the  Court  of  Exchequer,  or  any 
other  Court ;  but  I  doubt  the  power  of  the  Courts  to  do  any  such  thing 
as  was  there  done.     I  doubt  whether  parties  named  on  writs,  and  hav- 
ing, by  the  manner  in  which  they  are  named,  certain  defined  rights,  are 
to  be  deprived  of  them  by  an  alteration  which  the  opposite  party  finds 
necessary  in  consequence  of  his  own  mistake.      It  is  said  to  be  reason- 
able and  just,  under  the  circumstances  of  this  case,  that  the  amendmeii 
should  be  made;  but  we  cannot  decide  such  a  question  on  these  affida- 
vits.     The  affidavits  of  the  plaintiffs  themselves  show  negligence  :  but 
I  do  not  decide  on  that  ground.     I  think  it  impossible  for  us  to  go  into 
the  equities  of  the  case  upon  facts  extending  through  a  long  series  of 
years.    By  granting  this  rule  we  should  be  defeating  the  law  as  it  has 
been  long  known  and  understood,  and  rendering  an  assistance  to  which 
the  parties  seeking  it  are  not  entitled. 

LiTTLEDALE,  J.  By  a  late  act,  new  restrictions  are  laid  upon  plead- 
ing in  abatement;  stat.  3  &  4  W.  4,  c.  42,  ss.  8—11,  but,  subject  to 
those,  parties  are  still  entitled  to  the  benefit  of  such  pleas.  Some  instances 
have  been  cited  of  amendments  like  that  in  question,  permitted  by  the 
Court  of  Exchequer ;  but,  although  we  may  allow  informalities  or  mere 
verbal  mistakes  to  be  amended,  I  think  that  the  alteration  now  suggested 
(which  is  allowing  another  party  to  be  placed  on  the  record  as  deleiid- 
ant)  is  beyond  our  power.  Except  those  cases,  no  authority  is  adduced, 
since  the  time  of  James  I.  In  a  case  in  I  Bosanquet&  Puller,  Tabntm 
v.  Tenant,  1  B.  &  P.  481,  a  party  suing  on  a  bond  was  allowed  to  amend 
his  capias  ad  respondendum  by  inserting  the  name  of  another  obligee; 
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but  that  was  by  consent.    It  seems  to  me  that  this  application  cannot  be 
complied  with. 

Pattbson,  J,  This  motion,  though  made  in  the  alternative,  has,  sub- 
stantially, one  object,  to  get  rid  of  the  plea  in  abatement.  A  defendant 
has  a  right  by  law  to  plead  in  abatement :  the  whole  of  this  subject  has 
lately  been  considered  by  the  legislature  in  framing  the  statute  3  &  4 
W.  4,  c.  42 ;  and  the  restrictions  there  imposed  are  a  strong  recognition 
of  the  right  so  far  as  it  is  unaltered.  If  we  took  upon  ourselves  to  set 
aside  a  plea  in  abatement  on  any  ground,  it  would  be  exercising  a  very 
large  authority.  The  only  case  directly  in  point  is  Lakin  v.  fVatsorij 
2  Cro.  &  M.  685,  S.  C.  2  Dowl.  P.  C.  633,  4  Tyrwh.  839;  in  the  other 
cases  cited,  there  was  a  plea  in  abatement ;  and,  except  in  one,  no  other 
party  was  added.  In  Lakin  v.  Watson  the  Court  of  Exchequer  did 
allow  the  amendment;  but,  with  all  respect  for  that  Court,  I  cannot  see 
why  the  amendment  should  be  permitted  for  the  purpose  of  saving  the 
statute  of  limitations,  more  than  on  any  other  account.  There  are 
many  affidavits  here,  stating  circumstances  which  are  intended  to  weigh 
in  point  of  equity,  and  thus  calling  upon  us  to  exercise  a  jurisdiction 
which  I  disclaim.  It  is  impossible  to  form  a  just  opinion  on  facts  so 
stated;  and  this  shows  the  inconvenience  attending  applications  of  such 
a  nature.  In  one  report  of  the  last  cited  case,  my  brother  Parke  is  re- 
presented to  have  said  that  the  judges  have  resolved  not  to  allow  an 
amendment  of  this  kind  in  future,  except  where,  by  a  refusal,  the  party 
would  be  deprived  of  his  action,  (a)  I  think  this  has  been  misun- 
derstood. There  was  some  discussion,  how  far  writs  of  summons  should 
be  amended  in  future  ;  but,  as  to  adding  the  name  of  a  party,  {b)  I  dis- 
claim having  sanctioned  it,  and  have  no  doubt  this  is  a  mistake  in  the 
report.     I  would  not  so  extend  our  authority. 

Rule  discharged,  (c) 

(a)  In  the  report,  4  Tyr.  839,  the  resoladon  of  the  judges  is  not  so  qualified.  It  is  also  stated 
without  qualification  in  Hodgkinsm  y.  Hodgkinaon,  1  A.  &  B.  535,  (28  E.  C.  L.  R.  143,)  by 
Taunton,  J. 

(6)  See  Eubanke  v.  Owen,  5  A.  &  E.  298,  (31  E.  C.  L.  R.  140.) 

(e)  Coleridge,  J.  had  left  the  Court. 


In  the  Matter  of  The  ASTON  UNION.— p.  784. 

An  iofonnatioa  in  the  nature  of  a  quo  warranto  does  not  lie  for  exercising  the  office  of  guardian 
of  the  poor  for  an  union  under  staU  4  &  5  W.  4,  c  76. 

Chilton  moved  for  a  rule  to  show  cause  why  informations  in  the 
nature  of  a  quo  warranto  shduld  not  be  exhibited  against  parties,  to  show 
by  what  authority  they  respectively  exercised  the  office  of  guardian  of 
the  poor,  in  the  Aston  Union,  for  the  parish  of  Aston  in  Warwickshire. 
The  affidavits  showed  that  there  had  been  a  formal  election  of  the  parties, 
under  stat  4  &  5  W.  4,  c.  76,  but  stated  facts  to  impeach  the  validity  of 
the  election,  on  the  ground  of  persons  having  been  admitted  to  vote  who 
had  no  title  to  do  so,  under  sect.  40.  It  appeared  that  Aston  was  a 
large  and  populous  parish.  Chilton  urged  that  there  was  no  other  me- 
thod of  trying  the  validity  of  the  election,  and  that  this  was  a  new  public 
office  of  great  importance.  He  cited  Com.  Dig.  Quo  Warranto  {A); 
Bear  v.  Nicholson,  1  Str.  299;  Rex  v.  Boj/les,  2  Str.  836,  S.  C.  2  Ld. 
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Raym.  1559 ;  Rex  v.  Beedle,  3  A.  &  E.  467,  (30  E.  C.  L.  R.  132.)  [Lord 
Denman,  C.  J.  Rex  v.  Beedle  was  decided  upon  the  authority  of  an 
earlier  case,  on  an  act  (stat.  28  G.  3,  c.  76)  which  certainly  related  to 
guardians  of  the  poor.  But  there  is  a  later  case  the  other  way,i?ftr  v. 
Ramsdeuy  3  A.  &  E.  456,  (30  E.  C.  L.  R.  132.)]  In  Rexv,  Ramsden, 
Lord  Denman,  C.  J.,  expressed  much  doubt;  the  case  appears  to  have 
been  decided  entirely  on  the  authority  of  Rex  v.  Hanlej/,  3  A.  &  E.  463, 
note  (b),  and  in  this  last  case  Parke,  J.,  differed  from  the  rest  of  the 
Court ;  and  it  was  cited  in  Rex  v.  Beedky  3  A.  &  E.  473,  (30  E.  C.  L. 
R.  132,)  but  ineffectually.  And  both  Rex  v.  Ramsden  and  Rex  v.  Han- 
let/  are  decisions  on  local  acts ;  this  is  an  act  affecting  the  whole  king- 
dom. [Patteson,  J.  It  has  been  held  that  quo  warranto  does  not  lie 
for  the  office  of  overseers,  (a)  As  for  there  being  no  other  remedy, 
that  is  a  good  argument  on  an  application  for  a  mandamus,  but  not  on 
one  for  a  quo  warranto.] 

Lord  Denman,  C.  J.     We  are  not  at  liberty  to  depart  from  the  late 
case  of  Rex  v,  Ramsden^  which  was  decided  after  much  consideration. 

Littledale  and  Patteson,  (i)  Js.,  concurred. 

Rule  refused. 


TEBBUTT  against  SELBY.— p.  786. 

Declaration  in  caie,  alleged  that  plainttfT  waa  entitled  to  the  use  of  a  cistern,  and  that  defendant 
fastened  up  a  door  and  doorway  leading  to  that  cistern,  and  thereby  prevented  plaintiff  fmm 
having  access  to  the  cistern.  Defendant  traversed  only  the  right  to  use  the  cistern,  on  which 
traverse  issue  was  joined,  and  found  for  the  plaintifC     Held, 

(1)  That  the  declaration  would  be  bad  on  general  demurrer,  or  on  default,  for  not  showings 
right  to  use  the  door  and  doorway;  and  that  the  declaration  could  not  be  considered,  either  as 
informally  showing  such  a  right,  or  as  a  complaint  merely  of  an  obstruction  to  the  use  of  the 
astern,  the  gist  of  the  complaint  being  the  fastening  the  door,  and  the  obstruction  merely  the 
mode  in  which  damage  accrued. 

(2)  That,  on  the  above  issues,  no  such  right  could  be  intended  after  verdict 

(3^  And  that  the  omission  to  show  it  waa  not  cured  by  the  pleading  over,  or  the  statutes  of 
jeofails,  the  defect  being  in  substance. 
Judgment  arrested. 

Case.  The  declaration  stated  that  the  plaintiif,  before  and  at,  &c., 
was,  and  from  thence  hitherto  has  been,  and  still  is,  lawfully  possessed 
of  certain  rooms  in,  and  parcel  of,  a  certain  dwelling-house,  situated,  &c. ; 
and  in  which  said  rooms  he  then  inhabited  and  dwelt,  and  still  doth 
inhabit  and  dwell,  with  his  family ;  and  the  plaintiff,  during  all  the  time 
aforesaid,  ought  to  have  had,  and  still  of  right,  &c.,  for  himself  and  his 
family  inhabiting  and  dwelling  in  the  said  rooms,  at  all  seasonable  times, 
the  liberty  and  privilege  of  taking  water  from  and  out  of  a  certain  cis- 
tern, situated  and  being  in  the  said  dwelling-house,  and  the  use,  benefit, 
and  enjoyment  of  such  cistern.  Yet  defendant,  well  knowing,  &c.,  but 
wrongfully,  &c.,  contriving,  &c.,  and  to  deprive  the  plaintiff  of  the  use, 
benefit,  and  enjoyment  of  the  said  cistern,  heretofore,  and  whilst  the 
plaintiff  was  so  possessed,  &c.,  to  wit,  on,  &c.,  and  on  divers  other  days 

(a)  See  jRer  V.  Daubrey,  1  Bott,  347,  pi.  368, 6th  ed. 
(6)  Coleridge,  J.,  was  abeent 
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and  times  between,  &c.,  wrongfully  and  injuriously  locked  and  fastened 
and  caused  and  procured  to  be  locked  and  fastened  up  a  certain  door 
and  doorway,  situated  and  being  in  the  said  dwelling-house,  and  leading 
to  the  said  cistern,  and  kept  and  continued  the  same  so  locked  and  fas- 
tened up  for  a  long  space  of  time,  to  wit,  &c. ;  and  thereby,  for  and  dur- 
ing all  that  time,  continually  hindered  and  prevented  plaintiff  and  his 
family  from  having  access  to  the  said  cistern,  and  absolutely  hindered 
and  prevented  plaintiff  and  his  said  family  from  taking  any  water  from 
the  said  cistern,  and  wholly  excluded  them  from  the  use,  benefit,  and 
enjoyment  of  the  same;  and  plaintiff  and  his  family,  by  means  of  the 
premises,  could  not,  during  any  part  of  the  time  aforesaid,  obtain  water 
from  the  said  cistern,  or  have  the  use  and  benefit  of  the  same,  as  they 
of  right,  &c. ;  and  plaintiff  hath  been,  by  means  of  the  premises,  entirely 
deprived  of  the  use,  benefit,  and  enjoyment  thereof,  &c. 

Plea,  that  the  plaintiff  ought  not,  during  any  part  of  the  time  in  the 
said  declaration  mentioned,  to  have  had,  nor  ought  he  still  of  right  to 
have,  for  himself  and  his  family  inhabiting  and  dwelling  in  the  said 
rooms,  at  all  seasonable  times,  the  liberty  and  privilege  of  taking  water 
from  and  out  of  the  said  cistern,  or  the  use,  benefit,  and  enjoyment  of 
such  cistern  in  manner  and  form,  &c.  Conclusion  to  the  country. 
Joinder.  There  was  also  an  issue  on  a  similar  traverse,  as  to  the  use 
of  a  dust-hole,  (a)  ^ 

On  the  trial  before  Coleridoe,  J.,  at  the  Middlesex  sittings  after  last 
Hilary  term,  the  jury  found  a  verdict  for  the  plaintiff  on  both  issues.  In 
Easter  term  last.  Peacock  obtained  a  rule  to  show  cause  why  judgment 
should  not  be  arrested. 

Sir  J.  Campbell,  Attorney-Gen eyal,  and  J.  Jervis  now  showed  cause. 
The  defendant  does  not  deny  the  obstruction,  but  the  right,  which  is 
found  for  the  plaintiff.  It  will  be  objected  that  the  declaration  does  not 
expressly  show  that  the  obstruction  of  the  doorway  prevented  the  en- 
joyment of  the  right.  But  the  obstruction  is  the  gist  of  the  action,  and 
is  positively  alleged;  and  the  manner  of  it  is  immaterial:  the  mention  of 
the  door  and  doorway  was  unnecessary;  and  this  may  now  be  rejected 
as  surplusage.  The  defendant  might  have  traversed,  not  only  the  lock- 
ing the  door,  but  the  obstruction:  the  latter  is  therefore  substantively 
alleged  and  admitted.  It  does  not  appear,  indeed,  that  the  door  be- 
longed to  the  plaintiff,  or  that  there  was  no  other  way  to  the  cistern, 
&c. ;  but  either  may  be  intended  after  verdict. 

Peacock^  contra.  Perhaps,  if  the  declaration  had  simply  alleged  an 
obstruction,  it  would  have  been  good :  but  the  complaint  is,  that  the 
door  was  fastened;  and  the  obstructibn  is  mentioned  only  as  a  conse- 
quence.    The  gist  of  the  complaint  is,  therefore,  the  fastening  of  the 

(a)  The  declaration  alleged,  that  plaintiff  had  the  privilege  of  using  a  dust-hole  for  the  con- 
wnience  of  his  rooms,  and  that  the  door  and  doorway  led  to  it ;  and  complained  of  the  obstruction 
in  the  same  terms  as  with  respect  to  the  cistern.  The  traverses  were  as  follows.  As  to  so  much 
of  the  said  declaration  as  relates  to  locking  and  fastening  and  causing  and  procuring  to  be  locked 
and  fiistened  up  the  said  door  and  doorway  in  the  said  declaration  mentioned,  and  keeping  and  c^n- 
tiuutng  the  same  so  locked  and  fajstened  up  for  the  said  space  of  time  therein  mentioned,  and  abso- 
lutely hindering  the  plaintiff  and  his  &mily  from  taking  any  water  from  the  same  cistern,  and  wholly 
exdadingthem  from  the  use,  benefit,  and  enjoyment  of  the  said  cistern,  actionem  non,  because  he 
says  that  the  plaintiff  ought  not,  during  any  part  of  the  time  in  the  said  declaration  mentioned,  to 
have  had,  nor  ought  he  still  of  right  to  have,  for  himself  and  his  family,  inhabiting,  &c,  at  all  season- 
able times,  the  liberty  and  privilege  of  taking  water  from  and  out  of  the  said  cistern  in  the  said  declara- 
tion mentioned,  or  the  use,  benefit,  and  enjoyment  of  such  cistern,  in  manner,  dec.  And,  as  to  the 
residue  of  the  said  declaration,  actionem  non,  because,  dec,  (a  similar  traverse  as  to  the  dust-hole, 
following  the  declaration.^ 
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door,  which  is  not  even  alleged  to  have  been  done  for  the  purpose  of 
obstructing.  According  to  the  argument  on  the  other  side,  the  declara- 
tion would  have  been  good  if  it  had  charged  that  the  defendant  locked 
up  his  own  door;  for  that,  too,  might  have  been  rejected  as  surplusage. 
Consistently  with  this  record,  the  plaintiff  might  be  a  lodger,  and  the 
defendant  another  lodger  who  had  taken  his  room  subsequently,  the 
landlbrd  having  reserved  no  right  to  pass  through.  Suppose  a  party 
had  a  right  of  common  in  a  close,  it  would  not  follow  that  the  proprietor 
of  the  only  gate  through  which  access  could  be  had  to  the  close  could 
not  fasten  it  up:  a  right  of  passage  is  not  a  necessary  consequence  of 
such  a  right  of  common.  The  declaration  ought  to  have  alleged  that, 
by  reason  of  the  plaintiff's  possession  of  the  room  and  right  to  the  ease- 
ment, he  had  a  right  to  pass  through  the  doorway.  So,  in  an  action  by 
a  rector  for  obstructing  a  way  by  which  he  must  fetch  his  tithes,  the 
declaration  should  state  that,  by  reason,  &c.,  he  was  entitled  to  (he  way. 

It  is  true  that  the  title  need  not  be  deduced  in  a  declaration  in  case, 
as  in  a  plea ;  note  (2)  to  Mellor  v.  Spatemariy  1  Wms.  Sound,  346,  St. 
John  V.  Moody ^  1  Vent.  274 ;  the  same  law  is  laid  down  in  Com.  Dig. 
Pleader^  (C.  89,)  but,  as  is  there  said,  "  It  is  necessary  that  the  plain- 
tiff should  show  the  common  or  way,  &c.,  to  be  his  own,  otherwise  it  may 
be  the  common,  &c.,  of  the  defendant ;"  and  Blyth  v.  Topham^  CrOi  Jac. 
158,  is  referred  to,  where  judgment  was  arrested  after  verdict.     It  is 
said  that  the  defendant  might  have  traversed  the  obstruction ;  but  that, 
supposing    it   could    be    done,  would    not   have   raised    the    question 
as  to  the  right  to  pass  the  door ;  Frankum  v.  The  Earl  of  Falmouth^ 
2  A.  &  E.  452,  (29  E.  C.  L.  R. :)  it  would  have  been  merely  a  denial  of 
the  fastening  the  door,  not  of  the  fact  of  its  causing  an  obstruction. 
Even  admitting  that,  after  verdict,  it  must  be  taken  that  there  was  no 
way  to  the  cistern,  &c.,  except  through  the  door,  that  does  not  show  a 
right  of  way,  for '  a  way  of  necessity  does  not  exist  in  point  of  law ; 
note  (6)  and  note  [/]  to  Pomfret  v.  Ricroft^  1  Wms.  Saund.  323,  (5th 
ed.,)  Bullard  v.  Harrison,  4  M.  &  S.  387,  (30  E.  C.  L.  R.)  which  shows 
that  the  right  to  the  easement  should  be  substantively  alleged :  and,  after 
such  an  allegation,  an  allegation  of  the  necessity  is  surplusage  :  Staple  v. 
Hey  don,  6  Mod.  1.     The  right  to  use  the  doorway  might  have  been  trar 
versed,  if  alleged. 

It  is  suggested  that  the  Court  may  intend,  after  verdict,  that  the  door 
belonged  to  the  plaintiff;  but,  if  that  were  so,  the  action  would  be  mis- 
conceived. [Lord  Denman,  C.  J.  Suppose  the  door  to  belong  to  a  third 
party,  who  had  given  license  to  the  plaintiff.]  Such  a  right  in  the  plain- 
tiff should  appear  in  the  declaration.  But  no  intendment  can  be  made 
to  assist  the  defendant,  either  by  the  pleading  over  or  the  statutes  of 
jeofails,  or  at  common  law.  "  If  the  count  wants  time,  place,  or  other 
circumstances,  it  may  be  aided  by  the  bar ;"  Com.  Dig.  Pleader ,  (C.  85,) 
referring  to  Bonham's  Case,  8  Rep.  120  b.  where  it  is  added,  ^^  but  when 
the  declaration  wants  substance,  no  bar  can  make  it  good."  And  this 
is  a  substantial  omission,  as  appears  irom  Bullard  v.  Harrison.  Then 
the  statutes  of  jeofails  do  not  cure  defects  of  substance,  any  more  than 
the  statutes  of  special  demurrer,  27  Eliz.  c.  5,  s.  1,  and  4  Ann.  c.  16,  s. 
1 ;  Hooker  v.  Nye,  1  C.  M.  &  R.  258,  S.  C.  4  Tyrwh.  777,  Ward  v.  Honey- 
wood,  1  Doug.  61.  The  last-mentioned  statute,  s.  2,  extends  the  statutes 
of  jeofails  to  cases  of  confession,  nihil  dicit,  and  non  sum  informatus ; 
and  Lord  Mansfield,  in  Collins  v.  Qibbs,  2  Burr.  900,  said  that  an  ob- 
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jection  on  default  came  before  the  Court  exactly  as  if  it  had  been  on 
demurrer,  that  is,  of  course,  general  demurrer.  Lastly,  as  to  intend- 
ment by  common  law  after  verdict,  the  question  is  whether  the  fact 
sought  to  be  intended  would  necessarily  be  in  proof  before  the  jury ; 
note  (1)  to  Stennel  v.  Hogg^  1  Wms.  Satind.  228.  But  no  such  proof 
could  be  given  in  support  of  the  issues  joined  on  this  record,  which  go 
merely  to  the 'right  to  use  the  cistern,  &c.  The  judge  could  not  have 
left  the  question  of  the  right  to  the  doorway  to  the  jury.  Avery  v. 
Hoole,  2  Cowp.  825,  Buller,  J.,  in  N&rot  v.  Wallace,  3  T.  R.  25,  26, 
Spieres  v.  Parker,  1  T.  R.  141,  are  authorities  on  this  last  point.  In 
Spier es  v.  Parker,  the  plain tiflF  declared  in  debt,  under  stat.  19  G.  2, 
c.  80,  s.  1,  which  imposes  penalties  for  impressing  on  board  a  man  of 
war  mariners  serving  on  board  ships  employed  in  the  British  sugar  colo- 
nies in  the  West  Indies,  unless  they  shall  have  deserted  from  such  man 
of  war ;  and  the  declaration  not  having  negatived  that  the  mariners  were 
deserters  from  any  such  man  of  war,  judgment  was  arrested :  but,  ac- 
cording to  the  argument  for  intending  the  fact  here,  it  would  have  been 
necessary  to  plead  that  they  were  such  deserters,  or  else  the  contrary 
would  be  intended  after  verdict.  [Patteson,  J.  May  we  not  treat  this 
as  an  informal  statement  of  the  right  to  pass  through  the  doorway,  cured 
by  the  statutes  of  jeofails,  as  in  Corhyson  v.  Pearson,  Cro.  Eliz.  (458)?] 
There  the  plaintiflF  prescribed  for  common  for  his  beasts  levant  and  couch- 
ant,  and  averred  that  he  put  the  beasts  in,  utendo  communia  sua  prse- 
dicta  ;  which  was  held  to  be  an  informal  allegation  that  the  beasts  were 
levant  and  couchant.  But  here  is  nothing  from  which  the  right  to 
pass  the  door  can  be  inferred,  however  informally.  There  might  be 
several  ways  of  access ;  or  the  plaintiff  might  have  himself  stopped  all 
but  this. 

Lord  Denman,  C.  J.  The  defect  cannot  be  cured  by  intendment 
after  verdict.  The  issues  having  passed  over  the  question  of  right 
to  the  doorway,  we  cannot  import  any  facts  to  make  such  a  right  good. 
We  must  take  it  as  if  this  were  a  judgment  by  default,  or  as  on  general 
demurrer.  If  the  declaration  had  alleged  a  right  to  use  the  cistern  and 
dusi-hole,  and  had  complained  that  that  right  was  interrupted,  it  might 
have  been  good.  But  here  it  states  the  particular  means  of  obstruction, 
that  the  defendant  caused  the  door  to  be  fastened.  Then  does  such  an 
act,  as  shown  in  the  declaration,  import  an  injury?  I  think  not.  The 
plaintiff  is  prevented  from  going  where  he  is  not  shown  to  have  a  right 
to  go,  in  order  to  get  to  a  place  to  which  he  has  a  right  to  go.  He 
ought  to  have  shown  that  he  had  one  right  in  consequence  of  the  other. 
It  struck  me,  at  one  time,  that  the  door,  when  fastened,  might  be  con- 
sidered like  an  obstacle,  as  a  wainscot,  for  instance,  interposed  between 
the  plaintiff  and  the  cistern.  But  the  right  to  use  the  way,  where  the 
obstacle  is  placed,  should  appear. 

LiTTLEDALE,  J.  As  thcsc  issucs  are  taken,  we  must  consider  the 
objection  as  arising  upon  general  demurrer  or  default.  The  allegation, 
that  the  plaintiff  was  "  thereby"  hindered,  is  not  a  sufficient  charge  of 
an  obstruction.  The  charge  is  the  fastening  the  door ;  what  follows  the 
word  "  thereby"  can  be  regarded  only  as  a  description  of  the  way  in 
which  the  fastening  the  door  did  the  damage.  It  does  not  imply  a  right 
to  use  the  doorway ;  and  that  ought  to  appear. 

Patteson,  J.    The  declaration  either  claims  atight  to  use  the  cistern, 
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without  saying  how,  or  it  claims  a  right  to  use  the  doorway.  The  first 
would  be  like  the  case,  put  by  Mr.  Peacock^  of  a  complaint  that  plain- 
tiff's right  of  common  was  obstructed  by  locking  up  a  gate.  It  would 
not  follow  from  any  thing  stated  that  the  right  could  be  enjoyed  only  by 
passing  the  doorway.  The  obstruction  should  be  of  that  in  which  the 
right  is  asserted.  Is  the  obstruction  then  charged  to  be  of  a  right  to  use 
the  cistern  and  dust-hole  ?  If  the  charge  were  simply  that  the  use  was 
obstructed,  I  think  that  would  not  be  enough :  such  an  allegation  might 
mean  an  imprisonment,  or*  any  other  way  of  impeding.  But  here  the 
means  are  actually  stated ;  and,  if  the  declaration  merely  allege  a  right 
to  use  the  cistern,  it  is  not  shown  that  such  right  is  interrupted.  Then, 
are  we  to  understand  the  declaration  as  alleging  a  right  of  way  ?  No 
such  right  is  stated.  The  declaration  should  have  alleged  a  right  to 
pass  through  the  door  in  order  to  go  to  the  cistern.  We  cannot  intend 
such  a  right  after  verdict,  no  issue  being  joined  which  could  require 
proof  of  such  a  right.  It  did,  however,  strike  me  that  the  declaration 
might  be  supported,  on  general  denriurrer,  as  making  an  informal  alle- 
gation of  such  a  right  under  the  words  "  leading  to  the  said  cistern." 
But  I  think  that  cannot  be ;  for  the  words  do  not  occur  in  the  part  of 
the  declaration  which  describes  the  right,  but  only  in  the  part  describ- 
ing the  grievance.  The  plaintiff  may  have  a  right  to  use  the  cistern; 
but  it  is  not  shown  that  he  has  it  so.  To  suggest  that  the  averment  of 
the  plaintiff  being  thereby  hindered  is  an  averment  that  there  was  no 
other  way,  appears  to  me'  a  forced  construction.  Nothing  appears  out 
that,  in  consequence  of  the  door  being  fastened,  the  plaintiff  was  pre- 
vented from  going  that  way. 

Rule  absolute,  (a) 

(a)  Coleridge,  J.,  had  left  the  Court. 


The  KING  against  CARPENTER  and  Others.— p.  794. 

Stat  43  G.  8,  c.  1 10,  s.  2,  which  provides  that  a  twentieth  part  at  leaat  of  the  euma  borrowed  by 
vieiton  and  guardians  of  the  poor,  under  stat.  22  G.  3,  c  83,  s.  20,  shall  be  paid  off  or  provided 
for  every  year,  does  not  extinguish  the  debt  in  cases  where  no  such  payment  or  provision  has 
been  made  for  twenty  years. 

And,  on  the  application  of  a  party  who  had  advanced  the  money  since  the  passing  of  stat  43 
G.  3,  c.  110,  and  more  than  twenty  years  before  the  application,  where  the  parish  had  not 
paid  or  provided  for  any  part  of  the  principal,  and  some  interest  was  due,  the  Court  granted  a 
mandamus  to  the  guardian,  churchwarden,  and  overseer,  to  pay  the  principal  and  interot. 
But  they  refused  to  grant  a  mandamus  to  make  a  rate  for  payment  of  the  prindpal  and  in- 
terest. 

John  Jacob,  deceased,  was,  at  the  time  of  his  death,  possessed  of 
two  bonds  for  501.  each,  being  the  securities  to  him  for  two  sums  of  50/. 
advanced  by  him  in  1807  to  the  visitor  and  guardian  of  the  parish  of 
Bighton.  Each  of  the  bonds  was  in  the  following  form.  "  By  virtue 
of  an  act,''  &c.  (22  G.  3,  c.  83,(a))  "we  William  Knapp,  visitor,  and 

(a)  Stat.  22  G.  8,  c.  88,  s.  20,  enacts  that,  where  the  guardians  of  the  poor  of  th« 
parishes,  &c.,  shall  have  incurred  certain  expenses  in  the  providing  of  poor-houses,  "i^ 
shall  and  may  be  lawful  for  the  visitor  and  guardian  of  the  poor  of  any  such  parish,  town- 
ship, or  place,  when  such  expenses,  or  their  propertion  thereof,  shall  amount  to  100/.  or 
upwards,  to  borrow  the  same  at  interest,  and  secure  such  money  by  a  charge  upon  tb« 
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Robert  Carpenter,  guardian,  of  tte  poor  of  the  parish  of  Bighton,  in 
the  county  of  Southampton,  in  consideration  of  the  sum  of  50Z.,  to  us 
in  h^nd  paid  by  John  Jacob  of,'*  &c.,  "  for  the  purpose  of  paying  our 
share  towards  the  expenses  that  have  been  already  incurred  in  pur- 
chasing, building,  fitting  up,  and  furnishing  the  house  of  industry  in 
Winchester,  already  provided  for  the  reception,  accommodation,  and 
employment  of  the  poor  of  the  several  parishes  of,"  &c.,  (naming  the 
parishes,  and  specifying  other  purposes  for  which  the  expenses  were  in- 
curred,) "  do  hereby  charge  the  poor's  rates  to  be  hereafter  made,  and 
the  several  sums  of  money  to  be  raised  thereupon,  within  the  said  parish 
of  Bighton,  with  the  payment  of  the  said  principal  sum  and  interest 
after  the  rate  of  51.  per  centum  per  annum,  half  yearly,  as  the  same 
shall  become  due.  Given,  &c."  (2l8t  March,  1807.)  "  William  Knapp, 
visitor,  Robert  Carpenter,  guardian."  The  interest  on  both  bonds  was 
annually  paid  by  the  parish  of  Bighton  to  John  Jacob,  and,  since  his 
death,  to  his  executors,  up  to  29th  September,  1835.  On  the  executora 
applying  to  the  parish  officers  for  payment  of  the  interest  up  to  29th 
September,  1836,  the  officers  declined  to  pay,  in  consequence  of  a  letter 
received  by  them  from  the  secretary  of  the  poor  law  commissioners,  of 
which  the  following  is  an  extract.  '^  The  commissioners  infer  from  your 
statement  that  the  loan  to  which  you  refer  was  contracted  in  1806,  or 
thereabouts.  If  such  was  the  case,  the  commissioners  are  bound  to 
warn  the  parish  officers  of  Bighton  that  they  cannot  now  pay  it,  or  the 
interest  upon  it,  as  the  payment  must  now  be  disallowed  in  their  ac- 
counts ;  it  being  provided,  for  the  protection  of  parishes,  that  such  loans 
must  be  paid  oflf  within  twenty  years  (see  43  G.  3,  c.  110.**)  On  affi- 
davit of  the  above  facts,  and  that  the  principal  and  one  year*s  interest 
was  due,  Sir  F.  Pollock^  in  Hilary  term  last,  obtained  a  rule  calling  upon 
the  guardian,  churchwarden,  ana  overseer  of  the  parish  of  Bighton  to 
show  cause  why  a  mandamus  should  not  issue,  commanding  them  to 
make  a  rate  for  payment  of  the  debt  and  interest. 

Sir  J.  Campbelly  Attorney-General,  now  showed  cause.  By  stat.  22 
G.  3,  c.  83,  s.  20,  the  visitor  and  guardian  may  borrow,  under  such 
circumstances  as  the  present,  and  secure  the  money  by  a  charge  on  the 
poor-rates ;  and  the  charge  is  to  continue  on  the  rates,  and  the  assess- 
ments to  remain  unaltered,  till  the  money  borrowed,  and  interest,  be 
paid :  and  the  interest  is  to  be  kept  down.    So  far  there  is  no  limitation 

poor's  rates  of  such  parish,  township,  or  place,  in  sums  not  exceeding  602.  each,  for  tbe^ 
greater  ease  in  discharging  the  same,  in  the  form  contained  in  the  said  schedule,  No. 
XI.,"  [which  correspond  in  all  material  particulars  with  the  bonds  in  the  present  case,], 
"  or  to  that  or  the  like  effect ;  which  charge  shall  continue  upon  the  said  rates  until  the 
money  so  borrowed,  and  all  interest  for  the  same,  shall  be  fully  paid  and  satisfied :  and 
the  said  guardians  and  their  successors  shall,  and  they  are  hereby  required  duly  to  pa/ 
and  keep  down  the  interest  of  such  money  so  to  be  borrowed,  for  the  use  of  their  respective 
parishee  or  townships,  as  the  same  shall  become  due ;  and  that  when  the  principal  shaU 
be  caUed  for,  they  may  borrow  it  from  some  other  person  or  persons ;  and  the  same  shall 
be  secured  to  the  person  advancing  the  same,  by  an  assignment  of  such  security  endorsed 
on  the  back  thereof,  in  the  form  contained  in  the  said  schedule,  No.  XIV.,  or  to 
that  or  the  like  effect ;  and  that  the  poor's  assessments  shall  continue  at  the  same  rate 
they  were  when  such  poor-house  was  first  established  under  the  authority  of  this  act, 
until  the  debt  so  contr^ted,  and  the  interest  thereof,  shaU  be  fully  discharged :  and  that 
the  said  visitor  and  guardian,  in  order  to  expedite  such  payments,  shall,  as  soon  as  the 
savings  in  the  poor*s  accounts  shall  amount  to  a  sum  sufficient  to  pay  off  and  discharge 
one  of  the  sums  which  shall  have  been  borrowed,  pay  off  and  discharge  such  sum,  and  in 
like  manner  an  to  all  succeeding  savings,  until  the  whole  debt  so  contracted  and  secured 
shall  be  discharged." 
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as  to  time.  Then,  by  stat.  42  G.  3,  c.  74, (a)  the  guardians,  with  the 
consent  of  the  creditor,  might  pay  off  not  less  than  one-twentieth  part 
of  the  principal  annually,  besides  the  interest.  Then  stat.  43  G.  ^,  c. 
110,  8.  2,(6)  provides  that  the  guardians  shall  every  year  pay  off  a  twen- 
tieth part,  and  keep  down  the  interest.  No  option  is  left,  by  this  last 
statute,  to  either  party.  Now,  in  the  present  case,  more  than  twenty 
years  have  elapsed  since  the  money  was  borrowed.  It  follows  that  the 
payment  of  the  principal  ought  to  have  been  completed.  The  creditor 
having  omitted  to  enforce  his  remedy,  and  the  parish  o£Scers  having  ne- 
glected to  discharge  the  debt,  the  present  parishioners  are  now  called 
upon  to  pay  that  which  they  did  not  borrow,  and  of  which  the  payment 
is  thrown  upon  others  by  the  legislature.  The  case  is,  in  this  respect, 
like  Rex  v.  The  Overseers  of  Wood  Dalling^{c)  in  which  a  rule  for  a 
mandamus  to  pay  off  old  securities  was  discharged  in  Easter  term,  1836. 
Sir  F.  Pollock^  contra.  No  part  of  stat.  43  G.  3,  c.  110,  s.  2,  admits 
of  the  construction  suggested.  Nothing  short  of  an  express  enactment 
could  destroy  a  vested  debt.  The  only  part  of  the  statute  insisted  on 
is  a  proviso,  which  must  be  understood,  like  all  provisoes,  merely  as 
controlling  the  substantive  enactment  which  precedes.  Stat.  42  G.  3,  c. 
74,  recites  that  the  enactment  for  continuing  the  assessments  at  the 
same  amount,  contained  in  stat.  22  G.  3,  c.  83,  s.  20,  had  been  found 
burdensome ;  and  it  therefore  enables  the  officers,  either,  with  consent 
of  the  creditor,  to  pay  off  one-twentieth  ^ch  year,  or  to  keep  the  money 

(a)  Stat.  42  G.  8,  c.  74,  reciting  the  provision  in  stat.  22  G.  3,  c.  83,  8.  20,  as  to  keeping 
up  the  assessments,  and  that  the  proTision  had  been  found  highly  burthensome  and  oppres- 
sive from  the  necessity  of  imposing  heavy  rates,  enacts,  «*  That  the  guardians  of  the  poor  of 
any  parish,  who  have  erected  any  poor-house  or  workhouse  under  the  powers  of  the  said 
recited  act,  shall,  and  they  are  hereby  authorized  and  empowered,  with  the  consent  of  the 
several  persons  to  whom  the  same  shall  be  due  and  payable,  yearly  and  every  year  to  pay 
off  and  discharge  any  part  of  the  money  borrowed  under  the  powers  of  the  said  recited 
act,  not  being  less  than  one-twentieth  part  thereof,  besides  the  interest  which  may  be 
payable  on  the  sum  remaining  undischarged ;  and  in  case  such  sum  so  to  be  paid  off  shall 
not  in  any  one  year  be  sufficient  to  discharge  any  one  of  the  notes  for  50/.,  issued  pur- 
suant to  the  directions  of  the  said  act  for  securing  the  money  borrowed  under  the  authority 
thereof,  the  same  shall,  from  time  to  time,  remain  in  the  hands  of  the  overseers  of  the 
poor  of  such  parish,  until  it  amounts  to  a  sufficient  sum  to  pay  off  and  discharge  any  of 
the  said  notes ;  anything  contained  in  the  said  recited  act  to  the  contrary  hereof  in  any- 
wise notwithstanding." 

{b)  Sect.  1  repeals  so  much  of  stat.  22  G.  8,  c.  83,  as  requires  that  the  assessments  for  the 
relief  of  the  poor  shall  continue  at  the  same  rate  as  they  were  when  any  poor-house  or 
workhouse  was  first  established  under  the  authority  of  the  said  act,  until  the  debt  con- 
tracted, and  the  interest  thereof,  should  be  fully  discharged. 

Sect  2  enacts,  '*  That  such  assessments  shall  and  may  from  time  to  time  be  diminished 
to  such  amount  as  shall  be  deemed  proper  and  necessary :  provided  always,  that  the 
guardians  of  the  poor,  for  the  time  being,  of  every  such  parish,  shall,  yearly  and  every 
year,  pay  off  or  provide  for  a  twentieth  part  at  least  of  any  moneys  which  shall  have 
been  borrowed  for  the  purpose  aforesaid,  under  the  powers  of  the  said  act,"  (22  G.  3, 
0.  83,)  and  also  shall  duly  keep  down  the  interest  of  all  moneys  which  shall  be  so  bor- 
rowed ;  anything  in  the  said  recited  acts"  (22  G.  3,  c.  88,  and  42  G.  8,  c.  74,)  "  or  either 
of  them,  contained,  to  the  contrary  notwithstanding." 

(e)  April  23d,  1836.  The  rule,  obtained  in  Hilary  term,  1836,  called  apon  the  overseen 
of  Wood  Dalling,  Norfolk,  to  show  cause  why  a  mandamus  should  not  issue,  commanding 
them  forthwith  to  pay  off  eleven  several  securities,  dated  in  1809  and  1810,  under  the 
hands  and  seals  of  the  then  visitor  and  guardian  of  the  poor,  which  securities,  as  the  rule 
stated,  were  for  the  repayment  of  moneys  borrowed  by  them  f^om  Thomas  Btilwer,  de- 
ceased, for  the  purpose  of  purchasing  and  repairing  a  poor-house,  and  were  chargeable 
on  the  poor  rates  by  stat.  22  G.  8,  c.  83.  The  above  argument,  from  the  lapse  of  time 
and  change  of  inhabitants,  was  there  urged,  (among  other  grounds  of  opposition  to  tbe 
rule,)  and  state.  41  G.  8,  c.  9,  s.  2,  (G.  B.)  and  48  G.  8,  c.  110,  s.  2,  were  referred  to. 
The  Court  (Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js.)  discharged  tiie 
rule. 
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in  their  hands  till  it  is  sufficient  to  pay  oflF  the  whole  of  any  note.  Then 
Stat.  43  G*  3,  c.  110,  relieves  further,  by  taking  off  the  necessity  of  con- 
tinuing th«  assessment  at  the  same  rate,  reserving  however  to  the 
officers  their  power  of  paying  off  or  retaining  as  before.  This  was  all 
that  the  legislature  meant :  it  cannot  have  been  intended  that,  for  every 
year  during  which  a  creditor  abstains  from  applying  for  a  mandamus, 
he  should  lose  a  year's  interest  and  a  twentieth  of  the  principal.  The 
year  would  probably  expire  between  the  first  application  for  a  mandamus 
and  the  time  for  a  return. 

Lord  Denman,  C.  J.  (After  reading  the  material  parts  of  stat.  22  G.  3, 
c.  83, 8.  20,  Stat.  42  G.  3,  c.  74,  and  stat.  43  G.  3,  c.  110.)— Under  this  last 
statute,  it  is  contended  that  the  parties  holding  the  bonds  can  no  longer 
recover :  that  is,  that  the  debt  is  extinguished ;  for,  unless  this  remedy  lie, 
it  is  impossible  to  contend  that  any  docs.  I  am  of  opinion,  clearly  and 
without  doubt,  that  such  is  not  the  effect  of  the  statute ;  and  that  the 
charge  still  continues.  The  proviso  does  not  protect  the  parish  from 
the  charge  incurred  by  it  and  made  perpetual.  Perhaps  it  might  be 
the  duty  of  both  parties  to  see  that  the  one-twentieth  was  paid  every 
year :  but  I  cannot  but  feel  certain  that,  if  the  legislature  intended  the 
creditor's  claim  to  be  put  an  end  to  unless  it  was  pressed  from  time  to 
time,  such  an  intention  would  not  have  been  left  to  inference.  Then, 
however,  a  difficulty  occurs  as  to  the  proper  method  of  recovery.  The 
mandamus  asked  for  is  to  compel  the  laying  of  a  rate  for  payment  of 
the  debt  and  interest.  Now  the  act  makes  no  provision  for  that ;  and 
there  would  be  great  injustice  in  throwing  the  whole  burthen  at  once 
upon  the  present  parishioners,  the  act  having  merely  provided  for  the 
payment  by  small  proportions  at  a  time.  In  stat.  22  G.  3,  c.  83,  s.  20, 
the  provision  is  that,  when  the  principal  is  called  for,  the  parish  may 
borrow  it  elsewhere,  the  security  being  assigned  by  endorsement  to  the 
party  advancing.  I  think  the  parish  must  pay  the  interest,  and  that 
when  the  principal  is  called  for  they  must  borrow  it.  The  rule  there- 
fore should  be  for  a  mandamus,  not  as  prayed  for,  but  to  pay  principal 
and  interest. 

LiTTLEDALE,  J.  The  socond  section  of  stat.  43  G.  3,  c.  110,  directs 
the  parish  to  pay,  but  does  not  make  it  the  business  of  the  lender  to 
look  after  the  guardians*  He  is  not  bound  to  apply  for  a  mandamus. 
The  charge  on  the  rates  continues:  and,  as  there  is  no  power  to  make  a 
rate  as  here  prayed,  the  creditor  is  entitled  to  enforce  his  right  by  a 
mandamus  for  payment. 

Patteson,  J.  It  is  difficult  to  say  what  was  intended  by  these  acts. 
It  is  clear  that,  by  stat.  22  G.  3,  c.  83,  s.  20,  the  charge  was  to  continue. 
That  act  is  not  repealed,  either  expressly  or  by  implication.  By  its  pro- 
risions,  if  the  principal  was  called  for,  the  parish  w^as  to  provide  for  the 
payment  by  borrowing  elsewhere,  and  the  security  was  to  be  endorsed 
over.  The  instrument  itself  contains  no  provision  as  to  the  time  of 
payment:  it  seems  that  the  lender  might  call  for  payment  when  he 
pleased ;  but  the  money  for  paying  him  was  to  be  raised,  not  by  a  rat^, 
but  by  borrowing.  Then  it  appears  that,  in  stat.  42  G.  3,  c.  74,  it  was 
assumed  that  there  would  be  enough  raised  by  the  annual  rates  for  the 
payment  of  the  twentieth  part  of  the  principal,  besides  interest.  This 
act  does  not  point  out  which  holder  of  the  different  securities  shall  be 
preferred,  but  gives  authority  to  pay  off  not  less  than  one-twentieth.  I 
do  not  understand  the  meaning  of  this  to  be  that  each  creditor  is  to 
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receive  one-twentieth ;  for  there  is  a  provision  that,  if  the  sum  to  be 
paid  off  shall  not  be  enough  to  discharge  any  one  of  the  501.  securities, 
the  money  shall  remain  in  the  hands  of  the  overseers  till  it  shall  be 
sufficient  to  pay  off  any  of  the  said  notes.  Then  stat.  43  6.  3,  c.  110, 
repeals  the  enactment,  of  stat.  22  6.  3,  c.  83,  s.  20,  that  the  assessments 
shall  continue  at  the  same  rate,  but  requires  that  a  twentieth  part  of  the 
moneys  borrowed  shall  be  paid  off  or  provided  for  annually.  But  it  does 
not  say  that  each  creditor  is  to  receive  one-twentieth ;  only  that  one- 
twentieth  of  the  whole  sum  borrowed  shall  be  paid  or  provided  for. 
Still  there  is  a  difficulty  as  to  the  mode  of  satisfying  a  creditor ;  and  I 
think  the  proper  mode  of  framing  the  rule  will  be  that  suggested  by  my 
Lord  Chief  Justice. 

Ordered,  that  a  mandamus  issue,  commanding  the  guardian,  church- 
warden, and  overseer  to  pay  off  the  debt  and  interest.(a) 
(a)  Coleridge,  J.,  had  left  the  Court. 


His  Imperial  Majesty  Don  PEDRO  the  Second,  Emperor  of  BRAZIL, 
against  ROBINSON  and  Others. 

A  foreign  prince  resident  abroad,  being  plaintiff  in  an  action  upon  a  cbarterpaity  in  this  Conit, 
was  directed  to  give  lecurity  for  coeta. 

W.  H.  Watson  moved  for  a  rule  to  show  cause  why  proceedings  in 
this  action  should  not  be  stayed  till  security  should  be  given  for  pay- 
ment of  costs.  AiSdavit  was  made  that  the  plaintiff's  residence  was  at 
Rio  Janeiro,  and  in  other  parts  in  the  kingdom  of  Brazil,  and  that  he 
was  usually  resident,  and  now  (as  was  believed)  resided,  in  the  said 
kingdom.  The  action  was  on  a  charterparty,  made  for  a  commercial 
purpose.  The  rule  was  first  moved  for  at  chambers,  but  was  referred 
to  tiie  Court,  (a)  Wat9on  contended  that  the  plaintiff,  trading  as  a 
merchant,  ought  to  be  subject  to  the  same  regulations  as  any  other  per- 
son bringing  an  action. 

Martin  showed  cause  in  the  first  instance,  and  cited  T%e  Duke  de 
Montellano  v.  Christin^  5  M.  &  S.  503,  where  a  similar  application  was 
made  against  a  foreign  ambassador  resident  in  this  country,  on  the 
ground  that,  he  being  a  privileged  person,  the  case  was  the  same  as  if 
he  were  beyond  sea,  or  out  of  the  jurisdiction  of  the  Court,  there  being 
no  remedy  for  the  costs  :  but  the  Court  refused  a  rule,  and  Lord  Cllen- 
BORouGH  observed  that,  as  "an  ambassador  is  the  immediate  repre- 
sentative of  the  crowned  head,  whose  servant  he  is,  it  would  hardly  be 
respectful,  in  the  first  instance,  to  exact  such  a  security,  unless  there 
were  pregnant  reasons  for  believing  it  necessary.''  Here,  the  applica- 
tion is  actually  against  a  crowned  head. 

Lord  Denman,  C.  J.  Lord  Ellenboiiovgh  did  not  say  tnat  such  a 
rule  could  not  be  granted.  It  did  not  appear  that  the  ambassador  was 
about  to  leave  the  country.  Here  the  plaintiff  is  out  of  the  country.  I 
think  there  is  great  reason  for  granting  the  rule. 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 

Rule  absolute. 

(cf)  See,  an  to  a  previous  application  in  the  bail  court  on  the  same  point»  The  Empmm^f 
Brazii  v.  Rubinaun  and  Olhera,  5  Dowl.  P.  C.  522. 
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WYATT  against  STOCKEN.— p.  803. 

Nodca  of  trial  cannol  be  continued  more  than  once  in  a  term :  and,  if  a  good  notice  be  once 
given,  and  then  a  continuance  of  that  notice,  the  plaintiff  cannot  treat  the  iaat  as  an  original 
notice,  and  continue  it  in  the  same  term,  though  it  be  given  in  time  sufficient  to  have  made  it 
a  good  original  notice. 

The  issue  in  this  cause  was  delivered  on  16th  December,  1836,  with 
notice  of  trial  for  the  first  Middlesex  sittings  in  Hilary  term,  1837,  (12th 
January.)  The  plaintitf  did  not  proceed  to  trial  at  the  first  sittings, 
but,  on  the  9th  of  January,  served  a  notice  of  continuance  to  the  third 
sittings,  («8th  January,)  worded  thus :  "  1  hereby  continue  the  notice 
of  trial  given  you  in  this  cause,  &c."  He  did  not  proceed  to  trial  at 
the  third  sittings;  but,  on  25th  January,  he  served  a  further  notice  of 
continuance  to  the  sittings  after  Hilary  term,  1st  February.  The  cause 
was  set  down  for  the  last-mentioned  sittings,  and  was  made  a  rema- 
net,  and  tried  as  an  undefended  cause  on  April  18th,  and  a  verdict 
found  for  the  plaintiflf.  On  affidavit  of  the  above  facts,  Platt^  in  this 
term,  obtained  a  rule  to  show  cause  why  the  verdict  should  not  be  set 
asi^e  for  irregularity. 

TTiesiger  amd. J^rchbold  now  showed  cause.  The  rule  is  that  only 
one  continuance  can  be  given  in  a  term;  Price  v.  Bambridge,  Barnes, 
Notes,  C.  P.  297,  Green  v.  Giffard^  2  Str.  1119.  But  in  the  last  case 
there  had  been  a  countermand ;  and  of  course  a  countermanded  notice 
cannot  be  continued.  In  fact,  however,  this  rule  applies  only  to  cases 
where  the  continuance,  if  an  original  notice,  would  have  been  too  short 
a  notice.  Where  the  continuance  allows  as  much  time  as  is  necessary 
for  an  original  notice,  the  party  giving  it  may  treat  it  as  an  original 
notice ;  the  rule  means  only  that  short  notice  cannot  be  given  twice  in  a 
term.  In  Tjfie  v.  Steventon^  2  W.  Bl.  1298,  an  original  notice  was  too 
short:  then  it  was  continued  by  an  eight  days'  notice;  and,  upon  its 
being  objected  that  a  bad  notice  could  not  be  continued,  the  Court 
held  that  the  continued  notice  might  be  considered  as  a  good  original 
notice.  Boyes  v.  Twisty  Barnes,  Notes,  C.  P.  292,  is  to  the  same  effect; 
and  it  shows  that  the  word  continue  may  be  treated  as  surplusage. 
Then,  if  the  continuance  of  the  9th  of  January  be  considered  as  an 
original  notice,  as  it  may  so  far  as  the  length  of  notice  is  concerned, 
it  might  be  continued  once,  and  the  trial  was  well  had. 

Piatt,  contra.  The  strict  rule  is,  that  there  can  be  only  two  conti- 
nuances in  a  term.  [Coleridge,  J.  May  two  original  notices  be  given 
in  one  term?]  They  may;  but  a  party  cannot  give  a  notice  of  conti- 
nuance, and  then,  after  treating  it  as  a  continuance,  claim  to  treat  it  as 
an  original  notice. 

Lord  Denman,  C.  J.  Green  v.  Giffard  is  a  case  of  authority.  In 
Tytt  V.  Steventon  there  was  no  good  original  notice.  Here  the  firsr 
notice  of  all  was  a  good  one ;  and  the  rule  applies. 

Littledale,  J.  If  a  party,  after  treating  a  notice  as  a  continuance, 
were  allowed  to  treat  it  as  an  original  notice,  he  would  be  evading  the 
rule,  and  giving  two  continuances  in  a  term. 

Patteson,  J.  I  can  understand  7)/te  v.  Steventon.  If  a  notice,  given 
as  a  continuance,  c&nnot  operate  as  such,  it  may  operate  as  an  original 
notice ;  but  it  is  a  very  different  thing  to  say  that,  if  it  can  operate  as 
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a  continuance  a  party  giving  it  as  such  may  afterwards,  at  his  option, 
treat  it  as  an  original  notice. 

Coleridge,  J.  I  have  felt  some  difficulty,  and  I  cannot  say  that  it 
is  altogether  removed.  But,  on  the  whole,  it  is  perhaps  best  that  the 
rule  should  be  understood  to  be  general,  that  not  more  than  one  con- 
tinuance shall  be  allowed  in  a  term. 

Rule  absolute. 


The  Honourable  CAROLINE  GRAVES  against  BROWNING, 
a  Prisoner. — ^p.  805. 

In  an  affidavit  of  debt,  deponent  described  himself  only  as  "  acting  as  managing  clerk^  to  plaintifi^s 
attorney,  whose  place  of  business  was  named :  Held,  insufficient. 

The  plaintiff  lodged  a  detainer  against  the  defendant,  on  an  affidavit 
of  debt  which  began  as  follows : — G.  W.  S.  '^acting  as  managing  clerk 
to  Messrs."  A.,  B.,  and  C,  of,  &c.,  gentlemen,  "  attorneys  for  the  ho- 
nourable Caroline  Graves,  at  present  residing,*' &c.,  "  maketh  oath," 
&c.  In  this  term,  B.  V,  Richards  obtained  a  rule  to  show  cause  why 
the  defendant  should  not  be  discharged  out  of  custody  as  to  this  action, 
upon  entering  a  common  appearance. 

Sir  W,  W,  Folltt  and  Wightman  now  showed  cause.  First,  the 
description  of  the  deponent,  and  of  his  address,  is  sufficient :  he  states 
himself  to  be  clerk  to  the  plaintiff's  attorneys,  whose  place  of  business 
is  mentioned ;  Alexander  v.  Milton,  2  C.  &  J.  424 ;  S.  C.  2  Tyrwh. 
495 ;  Anonymous  case  in  note  (a)  to  Thurlt  v.  Faher,  1  Chit.  Rep. 
463,  (18  E.  C.  L.  R.  136;)  Haslope  v.  Thome,  1  M.  &  S.  103.  [Cole- 
ridge, J.  He  does  not  say  that  they  are  the  attorneys  in  this  cause.] 
Secondly,  the  connection  between  the  deponent  and  the  plaintiff  need 
not  appear  further  ;  King  v.  Lord  Turnery  1  Chit.  Rep.  58,  (18  E.  C. 
L.  R.  30;)  Holliday  v.  Lawes,  3  New  Ca.  541,  (32  E.  C.  L.R.  243.) 

i?.  V,  Richards,  contra.  The  first  objection  only  is  insisted  upon 
for  the  defendant.  If  the  deponent  stated  himself  to  be  clerk  to  the 
attorneys,  it  might  be  sufficient :  but  he  says  only  that  he  acts  as  ma- 
naging clerk.  This  does  not  satisfy  the  rule  Hil.  2  W.  4,  I.  5,  3  B.  & 
Ad.  375,  which  requires  the  addition  of  every  person  making  affidavit 
to  be  inserted.  The  deponent  might  not  be  the  regular  clerk,  but 
merely  a  person  employed  for  the  day,  in  the  absence  of  the  regular 
managing  clerk. 

Lord  Denman,  C.  J.  The  description  is  too  loose :  the  deponent 
mielit  be  acting  merely  for  the  particular  occasion. 

LiYtledale,  J.  It  is  not  the  usual  form.  If  he  called  himself  ma- 
naging clerk,  it  would  do. 

Patteson  and  Coleridge,  Js.,  concurred. 

Rule  absolute :  the  defendant  to  bring  no  action. 
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POCOCK  against  O'SHAUNESSY,  SMITH,  FRANCIS,  and 
BACON.— p.  807. 

Where  plaintiff  has  failed  against  one  of  two  defendants,  and  succeeded  against  the  other,  the 
successful  defendants  costs  will  be  set  off  against  the  costs  of  the  plaintiff  without  regard  to 
the  alleged  lien  of  such  plaintiff's  attorney,  under  Reg.  Gen.  Hil.  2  W.  4, 1.  93,  if  it  be  shown 
that  the  attorney  isi  substantially,  the  plaintiff  in  the  cause. 

Trespass  for  breaking  and  entering  the  plaintiff's  shop  and  premises, 
and  seizing  and  converting  a  sack  of  flour  of  the  plaintiff.  Plea,  by 
O'Shaunessy  and  Smith,  justifying  under  a  commission  of  sewers,  ac- 
cording to  Stat.  83  H.  8,  c.  5,  s.  11.  Pleas,  by  Francis  and  Bacon,  Not 
Guilty,  and  a  justification  as  above.  Replication  to  the  special  pleas, 
de  injuria.  Joinder.  The  cause  was  tried  at  the  Middlesex  sittings 
after  Michaelmas  term,  1834.  It  appeared  that  the  goods  were  the 
plaintiff's,  and  were  distrained  for  a  sewers'  rate  in  a  house  rented  by 
him  of  Tebbutt,  the  attorney  on  the  record  in  this  action.  The  house 
was  one  of  four  let  out  by  Tebbutt,  and  jointly  rated  to  the  sewers' 
rate  in  the  sum  of  1/.  4^.  Tebbutt  was  the  party  assessed.  Being 
called  upon  to  pay  the  rate  for  the  four  houses,  he  tendered  6s.  as  the 
rate  for  No.  3,  the  house  occupied  by  the  plaintiff.  The  collector  re- 
fused to  accept  this  separately;  and  Tebbutt  was  required  by  summons 
to  show  why  the  1/.  4j.  was  unpaid.  No  cause  being  shown,  the  com- 
missioners of  sewers,  among  whom  were  the  defendants,  Francis  and 
Bacon,  issued  a  warrant  to  levy  the  1/.  4^.  on  Tebbult's  goods;  under 
colour  of  which  warrant,  O'Shaunessy,  a  collector,  and  Smith,  a  broker, 
seized  the  bag  of  flour,  the  property  of  the  plaintiff,  in  the  house  oc- 
cupied by  him.  The  questions  in  dispute  were,  whether  or  not  the 
rate  on  the  four  houses  could  be  levied,  as  a  joint  rate,  on  the  pre- 
mises held  by  the  plaintiff,  and  whether,  under  the  present  warrant, 
or  any  other  authority,  goods,  being  on  the  premises  of  which 
Tebbutt  was  landlord,  could  be  distrained  for  this  rate,  though  they 
might  be  the  property  of  another  person.  The  plaintiff  had  a  verdict 
for  15/.,  subject  to  the  opinion  of  this  Court  on  a  special  case,  the  ques- 
tion in  which  was  whether  or  not  this  action  could  be  maintained,  under 
the  circumstances,  against  the  defendants  or  any  or  either  of  them. 
The  Court,  {a)  on  argument,  (November  19th,  1836,)  held  that  the  war- 
rant did  not  justify  O'Shaunessy  and  Smith  in  seizing  the  plaintiff's 
goods,  but  that  the  commissioners,  who  had  acted  regularly  in  the  ex- 
ercise of  their  functions,  were  not  liable,  {b)  It  was,  therefore,  ordered 
that  the  verdict  should  stand  as  against  the  first  two  defendants,  and 
that  a  verdict  of  Not  Guilty  should  be  entered  as  to  Francis  and  Bacon. 

The  master  taxed  the  plaintiff's  damages  and  costs  at  103/.,  and 
those  of  Francis  and  Bacon  at  62/.  10^.  The  attorney  for  these  de- 
fendants then  applied  to  the  master  to  have  their  costs  set  off  against 
the  plaintiff 's  damages  and  costs,  alleging  that  the  action  was,  in  reality, 
that  of  Tebbutt;  and  that  the  plaintiff  on  the  record  was  a  person 
wholly  incapable  of  paying  the  costs.  He  also  relied  upon  Lees  v. 
Heffitiy  3  A.  &  E.  707,  (30  E.  C.  L.  R.  188.)     The  master  declined  to 

(a)  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 

(b)  Patteaon,  J.,  obierved  that  the  commiseioners,  in  issuing  their  warrant,  did  not  stand  in 
the  situation  of  a  sherifT,  (as  had  been  suggested,)  but  rather  in  that  of  justices.  See  the  Duke 
rf  Newcastle  ▼.  Clark,  8  Taun.  602,  (4  £.  C.  L.  R.  219.^ 
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tnake  the  set-off  on  his  own  authority;  and,  in  last  Hilary  term,  a  rule 
nisi  was  obtained  for  setting  off  the  costs  of  Francis  and  Bacon  against 
the  damages  and  costs  given  to  the  plaintiff.  In  the  same  term,  Ja- 
nuary 31st,  (a) 

Piatt  showed  cause,  and  contended  that  the  set-off  ought  not  to  be 
allowed  in  prejudice  of  the  attorney's  lien ;  and  he  cited  Reg.  Gen.  Hil. 
8  W.  4,  I.  93,  3  B.  &  Ad.,  388. 

Sir  iv.  W.  Follett  and  C Aandlessy  contrsiy  insisted  that  the  action, 
though  nominally  Pocock's,  was,  in  reality,  that  of  Tebbutt,  the  attor- 
ney, and  therefore  that  the  rule,  Reg.  Gen.  Hil.  2  W.  4, 1.  74,  3  B.  & 
Ad.  385,  as  to  deduction  of  costs,  applied  to  this  case  as  much  as  if 
Tebbutt  had  been  the  plaintiff  on  the  record;  that  great  injustice 
would  be  done  if  an  attorney  could  try  his  own  cause  in  the  name  of 
an  insolvent  party,  and  save  the  costs  by  his  lien  ;  and  that,  at  ail 
events,  Tebbutt's  privilege  as  to  lien  must  be  limited  according  to  the 
decisions  in  George  v.  Eiston,  1  New  Ca.  513,  (27  E.  C.  L.  R.  477;) 
Eades  v.  Everatty  3  Dowl.  P.  C.  687;  and  Lees  v.  Reffitj  3  A.  &  E. 
707,  (30  E.  C.  L.  R.  188.) 

Cur.  adv.  wlL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  In 
the  argument  on  this  motion.  Lees  v.  Reffit  and  other  cases  were  cited 
as  to  the  practice  in  setting  off  costs  where  the  attorney  claims  a  lien. 
But  we  think  that  no  question  on  the  practice  arises  here,  because  the 
attorney  is  clearly  shown  to  be  the  real  party  in  the  cause.  We  do 
not,  therefore,  say  any  thing  as  to  any  other  point,  but  merely  order 
that  the  rule  be  absolute. 

Rule  absolute. 

(a)  Befim  Loid  Denman,  C.  J.,  Littlediae,  WiUiuu,  and  Coleridge,  Ja. 


The  KING  against  PARRY.— p.  810. 

On  motion  for  a  quo  warranto  information  against  a  town  councillor,  founded  on  a  defect  in  the 
burgess  roll,  it  is  not  a  valid  objection  to  the  relator  that  he  is  not  a  burgees ;  his  interest  is 
sufficient  if  he  be  subject  to  the  government  of  the  councillors  as  an  inhabitant 

If  the  motion  be  made  on  the  affidavits  of  three  persons,  two  of  whom  are  not  qualified  to  be  re- 
lators, the  information  may  neverthelees  be  granted  if  the  third  party  be  unobjectionable  as  t 
relator,  though  his  affidavit  alone  does  not  show  sufficient  ground  for  the  information. 

Leave  to  file  a  quo  warranto  information  against  an  individual  corporator,  at  the  instance  of  a 
private  person,  will  not  be  refused  merely  because  the  proceeding  may  or  will  have  the  efiect 
of  dissolving  the  corporation. 

Sembff^  that,  in  a  borough  divided  into  wards,  under  stat  6  &  6  W.  4,  c.  76,  the  aaseeaors  lo  i^ 
vise  the  burgess  lists  with  the  mayor  must  be  the  assessors  chosen  for  the  mayor's  ward  under 
«>ct.  43,  not  assessors  of  the  borough  choeen  under  secL  37. 

It  is  discretionary  in  the  Court  to  grant  or  withhold  a  quo  warranto  information,  even  wbers  s 
good  objection  to  the  title  is  shown.  And,  therefore,  in  a  case  where  the  assessors  were  ob- 
jected to,  as  having  been  assessors  of  the  borough  and  not  for  the  mayor's  ward,  and  no  ssti** 
&ctory  answer  was  given,  the  Court  refused  a  rule  for  an  information,  on  the  grounds  thst  oo 
fraud  was  imputed,  that  no  mischief  appeared  to  have  been  done,  that  the  prosecution,  if  suc- 
cessful, would  probably  dissolve  the  corporation,  and  that  the  prosecutora  appeared  to  have 
that  intention. 
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In  Michaelmas  term,  1836,  a  rule  nisi  was  obtained  for  exhibiting  an 
information  in  the  nature  of  a  quo  warranto  against  John  Parry,  to 
show  by  what  authority  he  claimed  to  be  a  councillor  of  the  borough  of 
llereford;  on  the  grounds,  1.  That  he  was  not  duly  elected  by  a  majo- 
rity of  the  burgesses  duly  enrolled.  2.  That  there  was  no  regular 
burgess-roU  in  existence  at  the  time  of  his  supposed  election. 

The  borough  of  Hereford  is  divided,  under  stat.  5  &  6  W.  4,  c.  76, 
into  three  wards,  Ledbury  ward,  Leominster  ward,  and  Monmouth  ward, 
each  returning  six  councillors.  In  October,  1836,  the  mayor  held  a 
court  for  the  revision  of  the  burgess-lists,  and  the  same  were  revised  by 
him  and  two  assessors,  Peter  Warburton  and  Robert  Anderson,  who  had 
been  elected  assessors  for  the  whole  of  the  borough.  Assessors  had  like- 
wise been  elected  for  the  respective  wards ;  but  the  assessors  for  the 
mayor's  (Ledbury)  ward  did  not  attend  the  revision.  The  defendant 
Parry  was  elected  a  councillor  for  Monmouth  ward  on  November  1st, 
1836,  by  the  burgesses  on  the  roll  made  up  from  the  lists  so  revised. 

Two  of  the  affidavits  in  support  of  the  present  application  were  made 
by  William  Pulling  and  John  Roberts,  inhabitant  householders  and  rate- 
payers of  Ledbury  and  Monmouth  wards,  entitled,  as  they  stated,  to  be 
on  the  burgess-roll.  They  deposed,  in  substance,  to  the  facts  above 
stated,  and  further  that,  on  the  revision,  William  Henry  Cooke,  gentle- 
man, on  their  behalf,  warned  the  mayor  and  Warburton  and  Anderson 
not  to  proceed  without  the  assessors  of  the  mayor's  ward,  notwithstand- 
ing which  they  persisted.  The  affidavits  denied  that  Parry  was  duly 
elected,  as  the  persons  who  voted  for  him  had  not  been  duly  enrolled 
burgesses  of  Monmouth  ward.  Mr.  Cooke  (who  was  described  as  of  the 
Inner  Temple,  and  did  not  appear  to  be  an  inhabitant  householder  or 
rate-payer,  or  entitled  to  be  a  burgess)  also  deposed  that  he  had,  on 
behalf  of  Pulling,  Roberts,  and  one  Gwillim,  who  was  entitled  to  be 
enrolled  a  burgess  of  Leominster  ward,  protested,  at  the  revision  court, 
against  the  legality  of  the  proceedings,  and  required  that  the  assessors 
of  the  mayor's  ward  should  be  present ;  and  that  the  town  clerk,  acting 
as  adviser  and  clerk  of  the  mayor  and  assessors  at  the  revision  court, 
had  made  a  minute  of  the  protest. 

By  an  affidavit  of  the  town  clerk,  in  opposition  to  the  rule,  it  ap- 
peared that,  before  the  revision,  an  opinion  of  counsel  had  been  taken 
on  the  construction  of  sects.  37  and  43  of  stat.  5  &  6  W.  4,  c.  76 ;  that 
assessors  for  the  whole  borough  had  been  chosen,  according  to  such 
opinion ;  and  that  the  town  clerk,  having  taken  such  opinion,  had  ad- 
vised the  mavor  and  the  assessors  chosen  for  the  borough  to  proceed  in 
revising  the  Usts.  That  three  days'  notice  was  given  of  the  intention 
to  hold  the  court,  and  of  the  persons  before  whom  it  would  be  holden, 
and  no  objection  was  made  to  the  assessors  before  the  abovementioned 
protest  of  Mr.  Cooke.  That  no  objection  was  made  to  the  burgesses 
named  in  any  of  the  lists  delivered  to  the  town  clerk  by  the  overseers 
of  the  several  parishes  in  the  borough  and  its  liberties,  nor  was  any 
claim  delivered  to  the  town  clerk  on  behalf  of  any  person  in  Monmouth 
ward,  nor  did  the  assessors  in  any  manner  alter  or  correct  the  lists  deli* 
vered  in  for  Monmouth  ward,  which  were  signed  by  the  mayor  only, 
pursuant  to  sect.  19  of  the  act.  It  further  appeared,  by  this  and  other 
affidavits,  that  Roberts  was  an  unsuccessful  candidate  at  the  election  of 
councillors  for  Monmouth  ward  on  November  1st,  1886,  and  obtained 
eighty-eight  votes,  and  that  he  also  voted  at  that  election,  and  brought 
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up  voters ;  that  Cooke  had  been  busy  in  promoting  the  election  of  Ro- 
berts ;  and  that  no  objection  had  been  taken  to  the  burgess  roll  at  the 
Monmouth  ward  election.  That  Pulling  and  Roberts,  and  Cooke,  who 
was  not  a  burgess,  but  was  in  the  habit  of  attending  the  revision  courts 
as  a  legal  adviser,  were  active  supporters  of  the  political  party  opposed 
to  that  of  the  majority  of  the  corporation ;  that  each  of  them  had  used 
expressions  (which  were  stated)  showing  a  desire  that  the  corporation 
might  be  dissolved,  and  a  design  and  expectation  of  producing  that 
result  by  means  of  the  present  application. 

Sir  J.  Campbell,  Attorney-General,  Maule,  and  ChiUon,  showed  cause 
in  last  Hilary  term.(a)     The  two  objections  stated  in  the  rule  resolve 
themselves  into  one,  that  the  assessors  who  revised  should  have  been  the 
assessors  for  the  mayor's  ward,  and  not  those  elected  for  the  whole 
borough.     In  the  first  place,  as  to  Monmouth  ward,  for  which  the  de- 
fendant was  elected,  it  was  immaterial  who  were  the  assessors,  for  there 
was  neither  objection  nor  claim.     The  assessors  had  nothing  to  deal 
with.     No  objection  being  made  in  any  of  the  wards,  thfe  mayor  had  a 
simple  ministerial  duty  under  sect.  18  of  the  act,  which  directs  that  he 
"  shall  retain  on  the  said  list  the  names  of  all  persons  to  whom  no  objec- 
tion shall  have  been  duly  made."    The  assessors,  if  they  had  interposed, 
could  not  have  altered  his  line  of  conduct  in  this  respect.    And  further, 
by  sect.  22,  when  the  burgess  lists  have  been  delivered  to  the  town 
clerk,  and  by  him  copied  in  a  book,  "  every  such  book"  "  shall  be  the 
burgess  roll  of  the  burgesses  of  such  borough  entitled  to  vote"  for  coun- 
cillors, &c.,  at  any  election  between  the  first  of  November,  in  the  year 
in  which  such  roll  shall  have  been  made,  and  the  ensuing  first  of  No- 
vember.    The  roll,  therefore,  is  conclusive ;  and,  after  it  is  made  up, 
the  prelilninary  steps  taken  for  the  formation  of  it  are  not  to  be  inquired 
into.     As  to  the  objection  itself;  the  act  is  certainly  obscure.     Sect. 
18  enacts  that  the  Court  for  revising  the  burgess  lists  shall  be  held  by 
"  the  mayor  and  the  two  assessors  hereinafter  mentioned,  to  be  chosen 
in  every  year  by  the  burgesses  of  every  borough."     Sect.  37  enacts 
that,  on  the  1st  of  March  in  every  year,  "  the  burgesses  of  every  bo- 
rough shall  elect  from  the  persons  qualified  to  be  councillors  by  a  majo- 
rity of  votes,"  "  two  burgesses,  who  shall  be  and  be  called  assessors  of 
Buch  borough.*'     Then,  in  sect.  43,  a  provision  is  made  applying,  not  to 
every  borough,  but  only  to  those  divided  into  wards,  that  the  burgesses 
of  each  ward  shall  yearly  elect  two  assessors  "/or  such^ard ;**  '*and 
the  assessors  who  shall  hold  the  Court  for  revising  the  burgess  lists  with 
the  mayor  shall  be  the  assessors  of  the  mayor's  ward."     This  section 
appears  to  conflict  with  sect.  18 ;  and  the  act  does  not  show  which  is 
intended  to  prevail.    The  fairer  rule  appears  to  be,  that  assessors  chosen 
for  the  whole  borough  should  revise. 

But  further,  the  Court  will  not  listen  to  these  relators.  If  the  objec- 
tion is  good,  neither  Pulling  nor  Roberts  is  entitled  to  be  a  burgess ;  and 
a  relator  cannot  be  heard  if  his  own  title  stands  on  the  samcf  ground 
with  that  which  he  seeks  to  impeach :  Rex  v.  Bond,  2  T.  R.  767,  Rex 
V.  Bracken,  Alcock  &  Napier's  Rep.  (K.  B.  and  Exch.  Chamber,  Irel.) 
11 8. (a)  Besides,  Roberts  was  a  candidate  and  voter  at  the  election  now 
impeached,  and  was  supported  by  Cooke,  who,  at  that  time,  was  aware 

(a)  January  27th.    Before  Lord  Denmao,  C.  J.,  Williams  and  Coleridge,  Js. 

(b)  Where  Rex  v.  Cudlipp,  6  T.  R.  603,  and  Rex  v.  CoweU,  6  D.  &  K.  336.  (16  E.  C.  L. 
B.J  were  cited.     ^ 
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of  the  objection  now  made.  Such  an  acquiescence  disqualifies  a  party  from 
applying  to  set  aside  an  election;  Rex  v.  Trevenen,  2  B.  &  Aid.  339, 
Rex  V.  Farkyn,  1  B.  &  Ad.  690,  (20  E.  C.  L.  R.)  Again,  it  is  for  the 
consideration  of  the  Court  that  the  success  of  an  information,  as  prayed, 
would  dissolve  the  corporation  :  for  the  councillors  elected  in  1836  would 
all  be  disqualified ;  and,'  the  burgess  roll  being  vitiated,  there  could  be 
no  valid  election  of  assessors  for  1837.  The  fact  that  an  application 
might  have  such  a  result,  was  evidently  considered  by  the  Court  to  be  a 
legitimate  ground  of  rejection  in  Hex  v.  Bond  and  in  the  second  case 
of  Rex  V.  Trevenen,  2  B.  &  Aid.  339,  479.  And,  lastly,  the  Court  will 
look  at  the  motives  of  parties  making  such  an  application  as  this ;  Eez 
V.  Trevenen,  2  B.  &  Aid.  339,  479 :  and  the  motives  shown  in  the  present 
case  are  a  good  ground  of  rejection. 

Sir  W.  W.  Follett  and  Whately,  contra.  As  to  the  main  objection, 
it  would  be  suflBcient  ground  for  the  present  rule  to  show  that  the  con- 
stniction  of  the  act  was  doubtful.  But  it  is  clear  that  difierent  regula- 
tions were  intended  for  a  borough  divided  into  wards  and  for  one  not  so 
divided.  [Lord  Denman,  C.  J.  At  present,  we  wish  to  hear  you  on 
the  personal  objection  to  the  relators.]  It  is  contended  that,  if  this 
application  ultimately  prevails.  Pulling  and  Roberts  themselves  are  not 
burgesses.  But  there  is  no  reason  that  the  parties  impeaching  the  elec- 
tion of  councillors  should  be  burgesses.  A  rated  inhabitant  has  an 
interest  in  the  election  of  those  who  are  intrusted  with  power  to  im- 
pose rates.  The  parties  applying  here  do  not  come  in  the  character 
of  burgesses.  In  Rex  v.  Hodge^  2  B.  &  Aid.  344,  note  (a),  where  the 
motion  was  for  a  quo  warranto  against  a  person  acting  as  a  chief  bur- 
gess of  Penrhyn,  an  inhabitant  was  held  a  good  relator,  the  government 
of  the  town  being  vested  in  the  mayor  and  chief  burgesses.  In  Rex  v. 
Bracken  it  does  not  appear  that  the  relator  claimed  any  interest  except  as 
a  freeman.  The  objection  now  suggested  would,  if  valid,  have  prevailed 
in  the  Sunderland  case,  Rex  v.  White,  5  A.  &  E.  613,  (31  E.  C.  L.  R.,) 
where  the  relators  contended,  in  efiect,  that  no  member  of  the  corpora- 
tion had  any  title.  [Lord  Denman,  C.  J.  We  think  it  is  a  complete 
answer  to  this  objection,  that  a  party  applying  is  an  inhabitant,  subject 
to  the  government  of  the  councillors.]  If  it  be  contended  that  Roberts' 
would  himself  be  liable  to  a  quo  warranto  if  this  rule  could  be  granted, 
the  observation,  at  all  events,  does  not  apply  to  Pulling,  who  is  not 
shown  to  have  acted  as  a  burgess.  Nor  can  it  be  objected  against  him 
that  he  concurred  in  any  of  the  proceedings.  The  concurrence  of  the 
others,  therefore,  is  immaterial.  That  the  persons  applying  are  of  an 
opposite  party  in  politics  to  those  affected  by  the  application  can  be  no 
answer.  Almost  every  such  motion  is  made  under  similar  circumstances. 
Nor  is  it  an  objection  that  a  quo  warranto  information,  if  successful, 
would  dissolve  the  corporation.  The  Court  has  often  interfered  where 
parties  were  usurping  powers  from  the  Crown,  although  that  result  was 
threatened.  In  Rex  v.  Trevenen,  the  reason  which  weighed  with  the 
Court  was,  not  that  the  corporation  was  likely  to  be  dissolved  by  grant- 
ing the  rule,  but  that  the  relator  appeared  to  be  put  forward  by  another 
person  who  had  only  an  electioneering  interest.  Although  Lord^KEN- 
YON  said,  in  Rex  v.  Bond,  2  T.  R.  771,  "  If  it  had  appeared  that  the 
corporation  would  be  dissolved  in  consequence  of  the  loss  of  so  consider- 
able a  number  of  its  members,  that  also  would  have  been  a  good  reason 
for  refusing  this  application,''  yet  that  ground  was  not  acted  upon  there, 
or  in  ^any  other  case.     In  Rex  v.  White  this  Court,  after  more  experi- 
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ence  of  such  motions,  clearly  held  that  a  rule  for  a  quo  warranto  against 
an  individual  was  not  to  be  refused  because  it  tended,  by  consequence, 
to  dissolve  the  corporation ;  and  the  case  was  distinguished  from  Rex  v. 
The  Corporation  of  Carmarthen,  2  Burr.  869,  S.  C.  1  W.  Bl.  187,  where 
a  private  relator  applied  directly  for  a  quo  warranto  against  a  whole 
corporation,  and  from  Bex  v.  Ogden,  10  B.  &  C.  230,  (21  E.  0.  L.  R.,) 
where  the  application  was  similar,  and  the  persons  showing  cause  ex- 
pressly disclaimed  exercising  any  corporate  powers.  If  a  prosecutor  is 
interested,  and  entitled  to  apply,  and  shows  reasonable  grounds  in  law, 
the  Court  ought  not  to  refuse  a  rule  from  any  regard  to  consequences ; 
if  the  effecif  of  granting  a  rule  would  1^  (as  the  assumption  is  here)  that 
the  corporation  must  be  dissolved,  steps  must  be  taken  to  obtiCin  a  new 
charter,  or  some  other  remedy.  As  to  the  time  when  opposition  was 
first  made  to  the  proceedings  of  the  revision  court,  the  protest  was  made 
at  the  proper  period ;  but,  if  the  act  was  not  complied  with  in  making 
up  the  lists,  it  is  immaterial  whether  there  was  any  protest  or  notice  of 
objection,  or  none.  It  is  incorrect  to  say  that,  where  there  are  no  claims 
or  objections,  the  assessors  have  nothing  to  do ;  they  may  still  have  im- 
portant duties  to  execute,  under  sect.  18,  in  expunging  names  and  cor- 
recting mistakes  and  omissions.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  for  a  quo  warranto  against  the  defendant,  to 
show  by  what  authority  he  claimed  to  hold  the  office  of  a  town-councillor 
in  the  city  of  Hereford.  The  ground  of  objection  to  his  title  was,  that 
the  burgess  roll  for  the  Monmouth  ward  in  that  city  had  not  been  revised 
pursuant  to  the  provisions  of  the  5  &  6  W.  4,  c.  76. 

This  objection  was  stated  in  two  ways,  1.  That  the  defendant  had  not 
been  elected  by  a  majority  of  burgesses  duly  enrolled,  2.  That  7io  bur- 
gess roll  existed  at  the- time  of  his  election. 

It  appeared  that,  although  Hereford  had  been  divided  into  wards,  and 
two  assessors  duly  elected  for  each  ward,  yet,  instead  of  the  burgess  list 
for  the  whole  city  having  been  revised  by  the  two  assessors  of  the  mayors 
ward,  pursuant  to  the  forty-third  section  of  the  act,  two  separate  asses- 
sors had  been  elected  for  the  whole  city  under  the  thirty-seventh  section, 
and  the  revision  had  been  made  by  the  mayor  with  them.  If  these  two 
had  no  authority  to  form  part  of  the  court  of  revision,  the  court  itself 
was  never  competently  formed ;  the  mayor  was  sitting  alone,  when,  by 
the  statute,  he  and  two  assessors  are  required  to  form  the  court.  This 
objection  is  of  so  serious  a  nature,  and  the  answer  appears  to  us  so  in- 
sufficient, that  the  rule  undoubtedly  ought  to  be  made  absolute,  unless 
some  one  of  the  preliminary  or  personal  objections  which  were  made  to 
it  be  sustainable.  On  these  the  argument  mainly  turned,  and  we  took 
time  to  consider  these. 

The  affidavits  in  support  of  the  rule  were  made  by  three  persons  of 
the  name  of  Cooke,  Roberts,  and  Pulling.  It  was  objected  to  Roberts, 
that  he,  with  a  full  knowledge  of  the  objection  to  the  burgess*  list  now 
insisted  on,  had  taken  a  part  in  the  election  in  question,  by  being  him- 
self a  candidate  and  voter  therein ;  and  to  Cooke,  that  he  had  also  taken 
an  active  part  as  an  agent  in  the  election,  and,  besides,  had  no  such 
interest  as  qualified  him  to  be  a  relator,  being  neither  burgess  nor  in- 
habitant, but  only  a  visitor  there  on  certain  occasions^  It  was  not  much 
insisted  on  that  the  information  could  be  filed  at  the  relation  of  either 
of  these  persons.     But  Pulling  was  put  forward  as  a  relator,  against 
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whom  no  objection  existed,  for  he  was  an  inhabitant  of  the  city,  subject 
to  its  municipal  goyernment,  and  therefore  interested  in  the  due  election 
of  the  council,  Mex  v.  Hodge ;  and  although,  by  his  agent  Cooke,  he 
had  protested  at  the  revision  court  against  the  legality  of  the  revision, 
he  had  taken  no  part,  nor  been  present,  at  the  election  for  councillors. 
In  thQ  case  of  Bex  v.  St/mmons,  4  T.  R.  223,  in  which  four  persons 
made  affidavits  in  support  of  a  rule  for  a  quo  warranto,  there  wef  e  valid 
personal  objections  against  three  as  relators ;  none  existed  against  the 
fourth ;  but  it  was  urged  that,  as  all  were  acting  in  concert,  no  distinc- 
tion could  be  i^ade.     The  Court  however  made  the  rule  absolute ;  the 
counsel  avowing  such  fourth  person  to  be  the  relator,  and  that  he  would 
be  responsible  for  the  costs.     It  wis  there  indeed  stated  that  the  relator's 
affidavit  "  disclosed  the  whole  ground  on  which  the  defendant's  title  was 
impeached,"  and  this  case  certainly  could  *not  stand  on  the  affidavit  of 
Pulling  alone.     We  do  not  think  that  a  material  circumstance,  nor  is  it 
relied  upon  by  the  Court  in  the  decision  cited.(a)     A  relator's  case  will 
constantly  depend  in  part  on  the  testimony  of  those  who,  from  want  of 
interest  or  their  previous  conduct  could  not  be  themselves  relators.     In 
8uoh  cases  the  Court  will  ascertain  who  is  the  real  relator,  and  that  he 
is  sufficient:  it  will  then  distinguish  between  him  and  those  who  are 
merely  his  witnesses,  and  will  not  affect  him  by  their  previous  acts  or 
declarations,  unless,  he  be  identified  with  them  in  such  a  way  as  to  dis- 
qualify him  from  being  received  as  a  relator. 

It  was  however  urged,  in  showing  cause,  that,  if  Parry  be  not  duly 
elected,  it  is  only  because  there  is  no  good  burgess-list  in  existence,  an 
objection  which  not  only  applies  to  all  the  councillors  elected  at  the 
same  time,  but  to  all  the  existing  burgesses,  and  shows  that  no  future 
valid  election  can  be  made  to  any  municipal  office  in  the  city.  The 
force  of  this  objection  remains  to  be  considered.  . 

It  cannot  be  stated  as  a  proposition  of  law,  or  as  a  settled  point  of 
practice  in  this  Court,  that  leave  to  file  an  information  will  not  be 
granted,  merely  because  the  effect  may  or  even  will  be  to  dissolve  the 
corporation.  That  objection  was  recently  made  in  the  case  of  Rex  v. 
White,  1  N.  &  P.  84,  S.  C.  5  A.  &  E.  613,  (31  E.  C.  L.  R.,)  and,  under 
the  circumstances,  properly  overruled.  The  facts  of  that  case',  indeed, 
hardly  substantiated  the  objection;  but  our  brother  Patteson  there 
stated  that,  where  the  objection  is  in  itself  an  individual  objection,  the 
circumstance  of  every  member  of  the  corporation  being  in  a  similar  pre- 
dicament* to  the  person  against  whom  the  motion  is  made  is  not  a  suffi- 
cient ground  to  refuse  a  quo  warranto :  and  we  all  agree  that,  in  itself 
and  standing  alone,  it  is  not. 

But  the  argument  at  the  bar,  in  support  of  the  present  rule,  did  not 
.and  could  not  stop  short  of  denying  all  discretion  in  this  Court  as  to  ori- 
ginating proceedings  in  quo  warranto.  It  was,  in  effect,  asserted  that, 
wherever  a  reasonable  doubt  is  raised  as  to  the  legal  validity  of  a  cor- 
porate title,  we  are  bound  to  grant  leave  to  file  the  information.  This 
proposition,  however,  is  wholly  untenable.  Every  case  (and  they  are 
most  numerous)  which  has  turned  upon  the  interest,  motives,  or  conduct 
of  the  relator,  proceeds  upon  the  principle  of  the  Court's  discretion ; 
however  clear  in  point  of  law  the  objection  may  have  been  to  the  party's 
abstract  right  to  retain  his  office,  yet  the  Court  has  again  and  again 
refused  to  bok  at  it  or  interfere  upon  one  or  other  of  these  grounds, 
(a)  And  see  Rex  ▼.  Brame^  4  A.  &  £.  664,  (81  £.  C.  L.  i^.) 
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In  the  case  of  Rex  v.  Trevenen,  2  B.  &  Aid.  482,  Lord  C.  J.  Abbott 
lays  down  the  general  rule  in  accordance  with  this  view,  and  also  inci- 
dentally directs  its  application  to  a  case  like  the  present.  "  In  the  case 
of  individual  members  of  the  corporation"  "  it  is  wholly  within  the  dis- 
cretion of  this  Court  to  say,  whether  such  an  information  ought  to  be 
granted  or  refused.  The  Court,  undoubtedly,  have,  in  some  cases,  per- 
mitted these  informations  to  be  filed,  where  the  effect  has  been  thereby 
to  dissolve  the  corporation ;  but  thcU  has  been  where  strong  cases  have 
been  made  out** 

Cases  much  earlier  and  nearer  to  the  date  of  the  statute  of  Anne  [a) 
may  be  found,  which  not  merely  lay  down  the  rule,  but  show  that  it  had 
grown  into  the  admitted  practice  of  ffhe  Court.  The  cases  of  Rez  v. 
Dawes  and  Bex  v.  Marten,  1  W.  Bl.  634,  S.  C.  4  Burr.  1962,  2022, 
2120,  or  the  Winchelsea  cases,  as  they  were  called,  are  very  remarkable 
in  this  point  of  view.  They  were  often  before  the  Court  and  well  con- 
sidered, and  may  be  found  in  1  Sir  W.  Bl.  634,  4  Burr.  1962,  2022, 
2120.  In  these,  Lord  Mansfield  treats  the  discretionary  power  of  the 
Court,  not  as  a  matter  disputed  or  requiring  proof,  but  as  a  settled 
principle  to  be  applied ;  and  in  Burr.  p.  2123  he  states  the  grounds  on 
which  the  Court  in  those  cases  proceeded  in  their  application  of  the 
principle.  First — "  The  light  in  which  the  three  relators,  now  inform- 
ing the  Court  of  this  defect  of  title,  appear ;  from  their  behaviour,  and 
conduct  relative  to  the  subject-matter  of  their  information,  previous  to 
their  making  this  motion.  Secondly — The  light  in  which  the  applica- 
tion itself  manifestly  shows  their  motives,  and  the  purpose  which  it  is 
calculated  to  serve.  Thirdly — The  consequences  of  granting  the  informa- 
tion." After  examining  the  affidavits,  with  these  points  in  view,  the 
rules  were  both  discharged,  though  it  appeared  clear  that  the  titles  of 
both  the  defendants  at  the  times  of  their  election  were  invalid. 

These  seem  to  be  grounds  safely  applicable  to  the  present  case.  On 
the  one  hand,  if  the  rule  be  made  absolute,  the  dissolution  of  the  corpo- 
ration rfay  at  least  be  reasonably  apprehended ;  on  the  other,  it  is 
remarkable  that  the  affidavits  in  support  of  the  rule  impute  no  corrupt, 
fraudulent,  or  indirect  motive  for  the  acts  complained  of  as  irregular, 
nor  do  they  allege  that  they  have  produced  injustice,  inconvenience,  or 
even  any  one  result  different  from  what  would  have  followed  the  fullest 
compliance  with  the  law  as  they  lay  it  down.  They  do  not  go  the 
length  of  suspecting  that  a  single  vote  has  been  won  or  lost,  or  that  the 
burgess  list  would  have  varied  in  a  single  name.  It  appears,  moreover, 
that  the  town  clerk  had  taken  the  precaution  of  procuring,  and  had 
bona  fide  acted  upon,  the  most  eminent  legal  advice ;  and,  in  fact,  neither 
claim  nor  objection,  as  regarded  the  Monmouth  ward,  was  made  to  the 
overseer's  list.  We  do  not  say  that  the  court  of  revision  had  therefore 
no  duties  to  perform :  but,  in  fact,  they  were  not  called  upon  to  perform 
any ;  and  the  defective  constitution  of  the  court  has  been,  in  all  respects, 
an  immaterial  circumstance. 

If  these  considerations  would,  under  the  old  law,  have  been  entitled  to 
weight,  they  lose  none  from  the  passing  of  the  recent  statute.  On  the 
contrary,  the  difficulties  that  might  attend  the  reconstruction  of  corpo- 
rations once  dissolved,  and  the  important  functions  now  vested  in  the 
municipal  bodies,  would  rather  induce  increased  curcumspection  in  our 
proceedings.     The  inferior  officers  ought,  indeed,  to  conform  with  care 

(a)  9  Ann.  o.  20,  8.  4. 
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to  the  provisions  of  the  law :  the  wilful  departure  from  them  this  Court 
will  visit  with  severity;  and  even  negligence  may  not  always  escape 
animadversion :  but  our  discretion  as  to  the  issuing  of  quo  warranto 
informations  must  be  regulated  by  a  regard  to  all  the  circumstances 
which  attend  the  application,  and  all  the  consequences  likely  to  follow. 
Upon  the  whole,  for  the  reasons  stated,  we  thint  we  act.  most  in  accord- 
ance with  the  current  of  authorities,  with  the  statute  of  Anne,  and  with 
the  public  interest,  in  refusing  the  permission  prayed  by  the  present 
role. 

As  there  was  great  irregularity,  however,  in  the  appointment  of  the 
court  of  revision,  we  think  that  it  ought  to  be  discharged  without  costs. 

Rule  discharged. 

END  OF  EASTER  TERM. 


EASTER  VACATION. 

IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Court  of  King's  Bench.) 


BIRD  against  HIGGINSON.— p.  824. 

Dedmtion,  in  atsnmpsit,  alleged  that  plaintifT  agreed  to  grant  and  let,  and  defendant  to  take, 
a  messuage  at  D^  in  the  pariah  of  M.,  with  exclusive  license  to  shoot  and  sport  over  the  manor 
of  D^  in  the  parishes  of  M.,  and  L.,  and  to  fish  in  the  waters  thereof,  daring  the  term ;  to  hold 
the  messuage,  right,  liberties,  and  premises,  for  the  term,  at  a  rent;  mutual  promises ;  and  that 
plaintiff  let  the  messuage,  right,  liberties,  and  premises  to  defendant,  who  entered  into  and 
upon  the  same,  and  became  and  was  possessed  thereof  for  the  term;  breach,  non-payment  of 
rent.  Held  bad,  on  general  demurrer,  inasmuch  as  the  agreement  showed  a  demise  of  an  in- 
corporeal hereditament,  which  could  only  be  by  deed;  and  the  letting  as  subsequently  alleged, 
if  c^erwise  available  to  support  the  action,  should  have  appeared  to  be  by  deed. 

The  rule  of  Hil.  4  W.  4,  that  a  plea  pleaded  in  bar  of  the  whole  action  generally  need  not  com- 
mence with  actionem  non,  nor  pray  judgment,  applies  to  a  plea  answering:  the  whole  of  the 
count  to  which  it  is  pleaded,  though  there  are  other  counts  which  it  does  not  answer. 

By  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  King's  Bench. 

This  was  an  action  of  assumpsit.  The  defendant  demurred  to  the 
third  plea  to  the  first  count  The  demurrer  was  argued  in  the  Court 
of  King's  Bench  in  Hilary  term,  1835,  and  judgment  given  for  the  de- 
fendant in  the  same  term.  The  record,  so  far  as  it  is  material  here,  and 
the  argument  and  judgment  in  the  King's  Bench,  are  given  in  2  A.  & 
E.  696.  (a) 

Error  being  brought  in  the  Court  of  Exchequer  Chamber,  the  case 
was  this  day  argued,  before  Tindal,  C.  J.,  Bosaxquet,  and  Coltman, 
Js.,  and  BoLLAND,  Parke,  and  Gurnet,  Bs. 

(a)  For  other  points  which  were  decided  in  the  same  case,  see  2  A.  &  £.  160,  (29  E.  C.  Ia 
R.  56 ;)  6  A.  &  B.  83,  (31  E.  C.  L.  R  281.) 
VOL.  XXXIII. — 28 
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Kelli/j  for  the  plaintiff  in  error,  (the  plaintiff  below.)     First,  the  plea 
should  have  commenced  with  actionem  non,  and  have  concluded  with 
a  prayer  of  judgment.     The  language  of  the  rule  of  Hil.  4  W.  4,  Gene- 
ral Rules  and  Regulations'  9,  5  B.  &  Ad.  v.,  applies  to  the  case  where 
the  plea  is  "in  bar  of  the  whole  action  generally."     If  it  had  been 
meant  to  apply  to  cases,  not  only  where  the  whole  action  is  barred  by 
the  plea,  but  also  where  so  much  of  the  action  as  is  set  out  in  the  count 
pleaded  to  is  barred,  it  would  have  been  easy  so  to  extend  it.     [Tin- 
DAL,  C.  J.     The  count  certainly  contains  the  whole  action  in  the  sense 
of  the  rule.]     Secondly,  this  is  a  plea  amounting  to  the  general  issue. 
It  denies  argunlentatively  the  fact  of  any  f)iomise  capable  of  support* 
ing  sumpsit :  that  is,  it  denies  that  the  promise  alleged  in  the  declara- 
tion was  made ;  for  it  professes  to  show  facts  making  a  contract  under 
seal  essential,  whereas  a  contract  under  seal  would  not  be  such  a  pro- 
mise.    It  is  true  that,  before  the  new  rules,  many  defences  might  be 
either  specially  pleaded  or  given  under  the  general  issue.     But  those 
are  all  cases  where  the  cause  of  action,  as  alleged,  is  not  disputed,  but 
avoided  by  other  matter ;  such  as  bankruptcy,  release,  accord  and  satis- 
faction, infancy,  and  so  on.     Thirdly,  the  plea  shows  no  answer.    It 
will  be  said  that  the  question  raised  by  the  plea  is  also  raised  by  the 
declaration ;  that,  if  the  plaintiff  fails  as  to  the  declaration,  then  the 
objections  taken  to  the  plea  are  immaterial;  that  this  is  a  demise 
of  an   incorporeal  hereditament,  and  therefore  that  it  is  not  valid 
without  seal.     But  the  contract  set  out  shows  merely  a  license  inci- 
dental to  the  occupation  of  the  messuage.     Now,  though  the  right 
granted  could,  as  a  substantive  matter  of  a  grant,  only  pass  under  seal, 
it  does  not  follow  that,  adding  to  a  demise  of  a  messuage  a  license  to 
use  such  a  right,  the  whole  is  reqgired  to  •be  under  seal.     It  is  not  ne- 
cessary to  dispute  the  law  as  to  substantive  and  independent  grants  of 
such  rights,  as  laid  down,  for  instance,  in  The  Duke  of  Somerset  v 
Fogwell,  5  B.  &  C.  876 ;  (12  E.  C.  L.  R.  395.)     Neither  is  this  like  the 
case  of  Gardiner  v.  Williamson^  2  B.  &  Ad.  336,  (22  E.  C.  L.  R.  91,) 
where  there  was  a  demise  of  the  tithes  and  also  of  the  homestead  used 
for  collecting  them ;  there  the  tithes  were  the  principal  subject  of  de- 
mise.    Here  the  license  is  merely  incidental  to  the  occupation  of  the 
messuage :  the  plea  goes  no  further  than  to  explain  the  purpose  for 
which  the  whole  was  taken.     No  case  has  yet  decided  that  a  demise 
by  simple  contract,  otherwise  valid,  is  invalidated  by  attaching  to  the 
main  subject  of  the  demise  something  which,  if  granted  by  itself,  would 
have  passed  by  deed  only.     There  is  an  enumeration  of  incorporeal 
hereditaments  in  2  Bla.  Com.  book  II.  ch.  3 :  it  cannot  be  contended, 
that,  if  a  grant  of  any  one  of  those  were  added  to  a  demise,  not  under 
seal,  of  a  corporeal  hereditament,  the  whole  would  be  void.     A  demise 
of  a  farm,  with  a  right  of  way,  might  be  made  without  deed.     [Tindai, 
C.  J.    There  the  principal  subject  of  demise  is  corporeal,  the  other  right 
is  a  mere  incident :  here  it  does  not  follow,  from  the  house  being  at 
Dinas  Mowddy,(flr)  that  the  right  to  sport  on  the  mafior  of  Dinas  Mowddy 
is  incident  to  the  occupation.     Parke,  B.     If  a  right  of  way  were 
granted  de  novoy  a  deed  would  be  requisite.]     Neither  from  the  plea> 
nor  from  the  declaration,  does  it  appear  that  the  right  to  sport  is  the 

(a)  The  agreement,  as  set  oat  in  Uie  declaration,  described  the  messuage  to  be  situate  at  Diotf 
Mowddy,  in  the  parish  of  Mallwydd,  in  Merionethshire;  and  the  manor  of  Dinas  Mowdd/ to ti* 
situated  in  the  several  parishes  of  Mallwydd  and  Llanymowddy,  in  Merionethshire. 
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principal  part,  or  even  an  independent  part,  of  the  demise.  [Tindal, 
C.  J.  Do  you  say  that  you  could  distrain  on  the  house  for  the  whole 
rent  ?]  Thai  appears  from  the  authorities,  (a)  It  is  by  no  means  clear 
tliat  any  thing  is  demised  here  except  the  house.  [Bosanquet,  J.  The 
habendum  includes  the  right  and  liberties.]  There  may  be  words  of  de- 
mise :  but  the  effect  is  to  demise  the  house,  and  to  contract  to  allow  the 
spurting,  which  contract  would  not  be  countermandable.  Such  a  joint 
consideration  will  support  a  promise  to  pay.  [Bosanquet,  J.  The 
declaration  avers  that  the  plaintiff  let  the  right  and  liberties.]  That  is 
a  transaction  distinct  from  the  agreement :  it  does  not  appear  to  have 
been  done  at  the  time  of  the  agreement :  and,  if  necessary,  it  must  be 
intended  to  have  been  under  seal.  [Bosanquet,  J.  An  allegation  of 
a  demise  by  a  corporation,  not  saying  that  it  was  under  seal,  has  been 
held  good  after  verdict,  the  Court  intending  a  deed.  (J)]  If  the  letting 
can  be  only  by  deed,  the  allegation  of  the  letting  is  an  allegation  of  a 
deed.  The  promise  to  abide  by  the  agreement  precedes  that  allegation, 
which  is  merely  an  averment  of  performance  of  the  plaintiff's  promise. 
If  the  letting  by  deed  be  denied,  that  allegation  should  have  been 
traversed.  The  action  may,  therefore,  be  supported,  even  admitting 
the  necessity  of  a  deed,  on  the  agreement  to  let.  It  may  also  be  con- 
tended that  the  declaration  shows  an  actual  enjoyment,  so  that  the  con- 
tract is  substantially  for  use  and  occupation. 

Sir  /.  Campbell,  Attorney  General,  contra.  There  is  no  traversable 
averment  that  the  right  to  sport  was  let  by  deed.  If  issue  had  been 
taken  on  the  contract  set  out,  it  would  not  have  been  necessary  to  prove 
more  than  the  parol  agreement ;  for  that  is  the  consideration  of  the  pro- 
mise. Unless  the  parol  agreement  be  valid,  the  subsequent  lettitig  can- 
not affirm  it.  Now  the  dectaration  complains  of  the  non-payment  of 
rent  (<?)  under  that  which,  if  under  seal,  would  be  a  demise  of  the  house 
and  the  right  to  sport.  Therefore  there  is  either  no  valid  demise ;  or  it 
is  one  on  which  assumpsit  would  not  lie.  [Parke,  B.  Suppose  the 
letting  were  by  deed  poll.]  Then,  as  entry  is  alleged,  covenant  would 
lie.  {S  But,  if  on  this  record  the  letting  be  traversably  alleged,  it  should 
be  alleged  to  be  by  deed.  If  a  grant  of  an  incorporeal  hereditament  be 
not  stated  to  be  by  deed,  the  defect,  though  cured  by  verdict,  is  fatal  on 
demurrer  or  default ;  note  (1)  to  Slennel  v.  Hogg,  1  Wms.  Saund.  228,  a. 

Kelly,  in  reply.  That  rule  applies  rather  to  a  plea  relying  on  title, 
than  to  such  an  allegation  as  this,  whicl)  is  at  most  merely  of  the  per- 
formance of  a  condition  precedent  to  the  right  of  action. 

TiNDAL,  C.  J.  You  are  clearly  out  of  Court  on  the  mere  agreement. 
Then,  if  you  rely  on  the  subsequent  letting,  you  must  show  that  to  have 
been  legally  completed. 

The  rest  of  the  Court  concurred. 

Judgment  affirmed. 

(a^  See  19  Vin.  Abr.  106.    Reservation,  (B,)  pi.  12 ;  Id.  122.    Reservation,  (O^ 

(»)  See  Partridge  ▼.  Bali,  1  LdL  Raym.  136.  Yarborough  v.  The  Bank  of  England,  16 
EMt,6. 

(r)  The  contract  in  the  declaration  was,  «  Yielding  and  paying,  therefore,  onto  the  plaintiff 
or  hb  beirv  or  aasigna,  the  rent  or  sum  of  200/. ;"  and  afterwanls,  "  and  the  defendant  agreed  to 
[wy  the  rent  or  mm  of  200/.  in  manner,"  Ac  The  breach  waa,  that  the  defendant  would  not, 
on  12th  October,  1833,  pay  to  the  plaintiff"  the  said  8um\if  100/1 ;"  and  the  like  as  to  the  other 
100/1;  and  that  '<the  said  sum  of'ZOOl,  still  remains  wholly  dae  and  unpaid." 

(d)  See  Co.  Lit  231,  a. ;  and  the  argumenU  in  Burnett  ▼.  Lynch,  5  B.  6c  C.  689,  12  E.  C. 
U  R.  327.) 
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BEVERLEY  against  The  LINCOLN  Gas  Light  and  Coke  Com- 
pany.— ^p.  829. 

A  eorpoimtion  a«^gregate  nuy  be  laed  ia  indebitatus  amimpat  for  goods  sold  and  delivered 

though  the  contract  be  not  under  seal. 
The  contract  may  be  implied  or  express,  as  in  cases  of  assumpsit  against  an  individual. 
The  implication  may  arise  from  the  object  of  the  incorporation,  as  compared  with  the  subject 

matter  of  the  contract. 
Aa  in  assumpsit  against  an  incorporated  gas  company  for  the  price  of  gas  meters  sold  and  delivered 

to  the  amount  of  IbL 
In  (he  case  of  corporations  aggregate,  as  in  that  of  individuals,  if  goods  be  taken  on  the  terms  of 

their  being  returned  if  not  approved  of,  and  they  be  retained  an  unreasonable  time,  the  psr^ 

80  taking  and  retaining  may  be  sued  for  goods  sold  and  delivered. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated 
Pleas,  non  assumpsit.    Issu»  thereon* 

On  the  trial  before  the  assessor  for  the  sheriff  of  Yorkshire,  Decem- 
ber 8th,  1836,  it  appeared  that  the  defendants  were  a  corporation,  (a) 

(a)  Inooiporated  by  stat  9  G.  4,  c.  xxiv.  local  and  penonal,  public 
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and  that  one  of  the  committee  of  the  company,  named  Winter,  ordered  of 
the  plaintiff  six  gas  meters,  in  Septembet,  1832,  for  the  company;  that 
these  were  delivered,  and  that  the  clerk  of  the  company,  in  November, 
1832,  acknowledged  the  delivery;  that  one  of  the  meters  was  used  by  the 
company  in  January ;  that,  on  23d  April,  the  company  sent  a  notice  that 
ihey  would  be  returned ;  and  that  they  actually  were  sent  back  on  30lh 
May,  1833 ;  but  that  the  plaintiff  would  not  receive  them.  It  appeared 
also  that  the  terms  on  which  the  company  originally  received  them 
were  that  they  might  be  returned  if,  on  trial,  they  were  not  approved 
of.  It  was  objected  for  the  defendants  that  this  evidence  did  not  sup- 
port the  declaration;  that  a  corporation  aggregate  was  not  liable  in 
such  an  action,  and  that  the  contract  should  have  been  under  their 
seal.  The  assessor  refused  to  nonsuit,  but  reserved  leave  to  move; 
and  he  directed  the  jury  to  find  for  the  defendants,  if  they  thought 
the  articles  had  been  returned  in  a  reasonable  time ;  if  not,  for  the 
plaintiff.  The  jury  found  for  the  plaintiff.  In  Hilary  term,  1837, 
Peacock  obtained  a  rule  nisi  for  a  nonsuit.     In  the  same  term  {a) 

•Alexander  showed  cause.     The  first  objection  is,  that  this  was  a 
conditional  contract,  and  therefore  that  the  declaration  upon  a  sale  and 
delivery  is  not  supported.     But  a  contract  though  conditional  in  its 
origin,  may,  if  the  condition  is  afterwards  performed,  be  declared  upon 
simply  as  an  absolute  contract.     Bailey  v.  Gouidsmiih,  Peake,  N.  P. 
C.  ^6,  is,  in  this  respect,  not  distinguishable.     The  principle  of  that 
case  was  expressly  upheld  in  Bianchi  v.  Nashy  1  M.  &  W.  545,  S.  C. 
Tyr.  &  Gr.  916 ;  and  Brooke  v.  White,  1  N.  R.  330 ;  Swancott  v.  West- 
frarih,  4  East,  75;  and  Harrison  v.  jillenj  2  Bing.  4,  (9  E.  C.  L.  R. 
291,)  are  to  the  same  effect.     The  second  objection  is,  that  assumpsit 
for  goods  sold  and  delivered  cannot  be  maintained  against  a  corporation 
aggregate.  It  must  be  admitted  that  no  definite  rule  has  been  laid  down 
as  to  the  extent  to  which  corporations  aggregate  can  bind  themselves 
without  seal.     In  The  Dean  and  Chapter  of  Rochester  v.  Pierce,  1 
Campb.  466,  it  was  held  that  debt  would  lie  for  use  and  occupation  by  a 
corporation  aggregate,  without  any  demise  under  seal.     In  The  Mai/or 
of  Staford  v.  TiU,  4  Bing.  75,  (13  E.  C.  L.  R.,)  it  was  decided  that  a 
corporation  aggregate  may  maintain  assumpsit  for  use  and  occupation 
when  their  land  has  been  occupied.     So  in  The  Mayor  and  Burgestes 
of  Carmarthen  Y.  Lewis,  6  C.  &  P.  608,  (25  E.  C.  L.  R.,)  it  was  held 
diat  a  corporation  aggregate  might  maintain  assumpsit  for  use  and  occu- 
pation for  stividings,  market  places,  sheds,  and  tolls,  on  an  agreement 
not  under  seal.     In  The  Hast  London  Waterworks  Company  v.  Bailey , 
4  Bing.  283,  (13,  15  E.  C,  L.  B.,)  where  the  directors  of  an  incorpora- 
ted company  were  authorized  by  act  of  parliament  to  '*  make  contracts, 
agreements,  and  bargains  with  the  workmen,  agents,  undertakers,  and 
other  persons  employed  or  concerned  in  making,  completing,  or  continu- 
ing the  works  belonging  to  the  said  undertaking,"  it  was  held  that  the 
company  could  not  recover  in  assumpsit  for  the  non-delivery  of  certain 
pipes,  which  the  defendants,  by  contract  not  under  seal,  had  agreed  to 
aenyer:  but  Best,  C.  J.,  in  his  judgment,  admitted  that  there  was  an 
exception  to  the  general  principle  in  the  case  ^*  where  the  acts  done  are 
of  daily  necessity  to  the  corporation,"  referring  to  Bro.  Abr.  Corpora- 
turn  and  Capacities,  pi.  56,  and  Horn  v.  Ivy,  1  Ventr.  47.     It  cannot 
be  disputed  that  the  contract  here  is  of  that  description.    In  2%e  City 
(a)  January  28th,  1887.    Before  Patteaon,  Williains»  and  Coleridge,  Ja. 
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of  London  Ga%'LigTit  and  Coke  Company  v.  Nicholh^  2  C.  &  P-  365, 
(12  E.  C.  L.  R.,)  it  was  held  that  a  company  incorporated  for  the  supply 
of  gas  might  maintain  assumpsit  for  such  supply,  on  the  principle  (it  may 
be  presumed)  that  the  contract  was  in  the  necessary  course  of  business. 
In  Smith  v.  The  Birmingham  Oa%  Company ^  1  A.  &  E.  526,  (28  E.  C. 
L.  R-i)  it  was  held  that  a  corporation  aggregate  might  appoint  an  agent 
to  distrain,  without  seal,  and  would  be  liable  in  tort  for  his  tortious  acts. 
The  cases  on  this  poiot  are  collected  in  Com.  Dig.  Franchises,  (F.  13,) 
2  Bac.  Abr.  265,  Corporations^  (E),  3,  7th  ed.  1832,  and  6  Vin.  Abr. 
287,  Corporations,  (K).  A  question  similar  to  the  present  was  raised, 
but  not  determined,  in  Dunston  v.  The  Imperial  Gas-Light  Company, 
8  B.  &  Ad.  125,  (23  E.  C.  L.  R.) ;  but  Lord  Tenterden  said,  "  I  wish, 
however,  to  be  understood  as  by  no  means  deciding  the  question,  whe- 
ther third  persons,  who  may  sell  coal  or  other  materials  to  the  company, 
or  who  may  be  employed  by  them  as  servants  or  workmen,  may  or  may 
not  maintain  an  action  against  them  for  remuneration,  though  the  con- 
tract was  not  under  seal.  This  is  a  corporation  established  for  the  pur- 
pose of  carrying  on  trade  and  manufactures,  and  may,  therefore,  differ 
from  others  as  to  its  powers  of  contracting,  and  its  remedies  upon  con- 
tracts relating  to  the  purposes  for  which  the  company  is  formed.*'  From 
the  language  held  by  the  Judges  in  Broughton  v.  The  Manchester  Water 
Works  Company,  3  B.  &  Aid.  1,  (5  E.  C.  L.  R.,)  (a)  where  many  authori- 
ties are  collected,  the  rule  seems  to  be,  that  an  incorporated  company 
cannot  be  sued  on  its  acceptance,  unless  there  be  a  power  given  to  it, 
either  expressly,  or  impliedly  from  the  object  of  the  incorporation,  to 
accept  bills.  The  question,  in  such  cases,  is  plainly  affected  by  the  acts 
for  preserving  the  monopoly  of  the  Bank  of  England ;  that  considera- 
tion does  not  arise  in  the  present  case ;  but,  the  general  principle  of 
looking  to  the  object  of  the  incorporation  applies.(6)  And  this  is 
strengthened  by  the  lailguage  of  sect.  36  of  the  Company's  act.(c) 

Peacock  contra.  The  authorities  cited  sufficiently  answer  the  first 
objection,  as  between  individuals.  The  question  remains,  whether  the 
case  of  a  corporation  be  within  the  same  principle.  The  general  prin- 
ciple undoubtedly  is,  that  a  corporation  cannot  contract  without  seal ;  2 
Bac.  Abr.  265,  Corporations,  (E.)  3,  7th  ed.  1832.  There  is  a  distinction 
between  corporations  aggregate  which  have  a  constituted  head,  as  mayor, 
&;c.,  and  those  which  have  none.  The  former  class  may  contract  by  im- 
plication, through  their  head,  in  many  cases,  without  seal ;  the  latter 
cannot,  even  in  the  case  of  ordinary  services,  as  appears  from  Com.  Dig. 
Franchises,  (F.  13,)  (F.  14 ;)  6  Vin.  Abr.  291,  Corporations,  (K,)  pi.  39; 
lb.  317,  (C.  a.)  pi.  49 ;  Frevill  v.  Ewebancke,  1  Rol.  R.  82.     The  rea- 

(a)  See  pp.  8,  12. 

\b)  See  also  Clarke  t.  The  Imperial  Oat  Company,  4  B.  &  Ad.  815,  (24  E.  C.  L.  R.) 
\c)  Stat.  9  G.  4,  0.  xziT.,  a.  86,  enacts,  **  That  the  committee  of  directors  for  the  time 
being  shall  or  may  haTC  the  custody  of  the  common  seal  of  the  said  company,  and  shall 
baTe  fall  power  and  aathority  at  any  time,"  to  call  special  .general  meetings  of  the  com- 
pany, "  and  to  direct  the  affairs  and  business  of  the  said  company,  (subject  to  the  orders 
and  directions  of  the  said  company  made  at  any  general  or  special  general  meetiog.)  m 
well  in  issuing,  receiTing,  and  laying  out  and  disposing  of  all  sums  of  money  to  be  issved 
or  received,  laid  out  or  disposed  of,  for  the  purposes  of  the  said  company,  as  in  contract- 
ing for  and  purchasing  messuages,  lands,"  &o.,  entering  into  agreements  for  lighting  the 
city,  &c.,  of  Lincoln  ;  appointing  and  displacing  officers,  agenU,  &o.,  with  such  salaries, 
&c.,  as  they  shall  think  proper;  ordering  and  employing  works  and  workmen;  selliog 
articles  produced  under  the  authority  of  the  act;  bringing  actions,  &c.,  for  recoveriDg 
debts  due  in  respect  of  such  sales;  enforcing,  rescinding,  ftc,  contracts  touching  the 
same,  subject  to  the  rules,  by-laws,  &c.,  to  be  made  by  the  company. 
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son  of  this  distinction  is  that,  although  the  head  ot  a  corporation  may 
by  his  personal  act  enter  into,  or  impliedly  make,  a  contract  on  behalf 
of  the  corporation,  if  there  be  circumstances  showing  that  he  has  power 
so  to  do,  yet  the  body  cannot  show  their  intention  by  any  but  a  corpo- 
rate act,  which  can  be  only  by  the  common  seal.     A  liability  may,  in 
such  a  case,  arise  from  the  legal  relation  of  the  parties :  but  fhen  the 
remedy  should  be  shaped  in  debt  or  tort,  not  in  assumpsit.     A  servant 
may  be  constituted  in  certain  cases,  without  writing:  but  then  he  can- 
not bring  assumpsit  for  his  salary;  6  Vin.  Abr.  288,  Corporations j{K^) 
pi.  10.  As  to  the  clause  of  the  act,  the  words  are  less  strong  than  those  in 
JEast  London  Water  Works  Company  v.  Bailey^  A  Bing.  283,  (13  E.  C. 
Li.  R.  435.)  No  case  has  been  cited  of  assumpsit  being  maintained  against 
a  corporation  upon  an  executed  contract ;  the  authorities  go  the  length 
only  of  showing  that  they  may  maintain  assumpsit;  and  this  because 
jm  individual  may  promise  to  them  either  expressly,  or  impliedly  by  his 
acts,  without  seal,  though  they  cannot  contract  except  under  seal.  Thus^ 
The  Dean  and  Chapter  of  Rochester  v.  Pierce^  1  Campb.  466 ;   The 
Mayor  of  Stafford  v.  Till,  4  Bing.  75,  (13  E.  C.  L.  R.  347;)  The  Mayor 
and  Burgesses  of  Carmarthen  v.  Lewis,  6  C.  &  P.  60S,  (25  E.  C.  L.  R. 
560;)  The  City  of  London  Gas  Light  and  Coke  Company  v.  NichollSy 
2  C.  &  P.  365,  (12  E.  C.  L.  R.  174,)  were  cases  in  which  the  corpora- 
tions were  plaintiffs.  The  act  of  the  individual  may  raise  an  implication 
of  a  contract  with  the  corporation,  as  it  may  create  a  liability  to  an  ac- 
tion of  tort  by  them ;  and  the  breach  of  such  contract  may  be  sued  on 
by  the  corporation,  as  well  as  a  breach  of  duty.     But,  against  a  cor- 
poration, (except  in  the  case  of  contract  under  seal,)  the  remedy  must 
be  on  the  tort  or  the  duty,  or  in  debt.     Tilson  v.  The  Warwick  Gas 
Light  Company y  4  B.  &  C.  962,  (10  E.  C.  L.  R.  482;)  and  Dunston  v. 
The  Imperial  Gas  Light  Company,  3  B.  &  Ad.  125,  (23  E.  C.  L.  R. 
42,)  were  actionsof  debt.     In  Murray  v.  The  East  India  Company,  5 
B.  &  Aid.  204,  (7  E.  C.  L.  R.  66,)  the  action  was  assumpsit;  but  there 
the  Court  proceeded  on  the  ground  that  the  authority  of  the  defendants 
to  draw  and  accept  bills  was  recognised  by  statute ;   and,  where  the 
plaintiff  is  endorsee,  (which  was  the  case  as  to  one  of  the  bills  there,) 
no  remedy  but  assumpsit  lies  against  the  acceptor  for  want  of  privity. 
In  Broughton  v.  The  Manchester  Water  Works  Company,  3  B.  &  Aid. 
8,  (5  E.  C.  L.  R.  216,)  Baylev,  J.,  doubted,  independently  of  the  question 
of  the  monopoly  of  the  Bank  of  England,  whether  the  corporation  could 
contract;  and  Best,  J.,  expressed  himself  against  the  right  of  action,  on 
the  general  ground,  3  B.  &  Aid.  12,  referring  to  the  opinion  expressed  by 
the  Court  of  C.  B.  in  Slarkv.  Highgate  Archway  Company,  5  Taunt. 
792,  (1  E.  C.  L.  R.  268.) 

Cur.  adv.  vult. 
Patteson,  J.,  in  this  term,  June  6th,  delivered  the  judgment  of  the 
Court. 

This  was  a  rule  to  set  aside  a  verdict  for  15/.  and  enter  a  nonsuit, 
which  was  argued  before  my  brothers  Williams,  Coleridge,  and 
myself.  It  appeared  that  Winter,  one  of  the  committee  of  the  company, 
had  ordered  six  meters  in  September,  1832;  they  were  delivered,  and 
their  receipt  acknowledged  by  the  clerk  of  the  company  in  November  : 
one  of  them  was  seen  in  use  in  January;  on  the  23d  of  April,  they  were 
returned  as  inadequate  for  the  intended  purpose;  the  plaintiff,  however, 
refused  to  receive  them,  and  brought  an  action  of  indebitatus  assumpsit 
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for  goods  sold  and  delivered.  Two  objections  were  insisted  on:  1st, 
That  the  action  was  misconceived  in  form,  for  that  the  contract  was 
executory  only,  2dly,  That,  at  all  events,  assumpsit  could  not  be  main- 
tained against  the  defendants,  being  a  corporation  aggregate  without  a 
head. 

As  ta  the  first,  the  jury  found,  at  the  trial,  that  the  time  of  return  was 
unreasonable.     Upon  the  argument  in  support  of  this  ground  of  nonsuit, 
it  was  not  denied  that,^f  the  action  had  been  between  two  individuals, 
upon  this  finding  of  the  jury  the  form  of  action  would  have  been  sus- 
tainable.    For  this,  the  cases  of  Bailey  v.  Gouldsmithy  Peake,  N.  P.  C. 
56,  and  Bianchi  v.  Nash,  1  M.  &  W.  545,  S.  C.  Tyr.  &  Gr.  916,  are 
certainly  sufficient  authorities.     But  it  was  said   that  those  decisions 
were  inapplicable  to  the  case  of  a  corporation;  because  that  could  not, 
at  all  events,  enter  into  a  parol  contract  for  the  delivery  of  goods  on  sale 
or  return.     It  seems  to  us,  that  this  distinction  cannot  be  maintained, 
even  if  the  facts  were  sufficient  to  raise  it ;  for  the  principle  on  which 
th^  cases  cited  above,  and  others,  have  been  decided,  as  to  the  proper 
form  of  declaring  where  the  original  contract  has  been  executory,  but 
the  period  of  credit  has  expired,  or  condition  has  been  performed,  is,  not 
that  the  law  alfers  the  mode  of  declaring  on  the  original  contract  and 
states  it  not  according  to  the  fact,  but  that  it  conclusively  infers  that 
simple  contract  to  pay  the  price  for  goods  sold  and  delivered   which 
would  arise  upon  the  facts  of  a  sale  and  delivery  without  any  {fecial 
circumstances  accompanying  them.     He  who  seeks  to  disturb  that 
inference  must  not  content  himself  with  merely  showing  conditions,  or 
other  special  provisions,  forming  part  of  the  contract  at  the  time  of  its 
being  entered  into ;  he  must  show  them  in  existence  and  operation  at 
the  time  of  action  brought :  if  not,  they  may  be  struck  out  of  considera- 
tion, and  the  contract  treated  as  originally  simple,  unconditional,  and 
executed.     Now  this  reasoning  will  apply  equally  to  a  corporation  and 
an  individual ;  and  we  must  now  take  it  that  the  goods  were  sold  un- 
conditionally, have  been  delivered,  ana  are  in  the  possession  and  use  of 
the  corporation. 

This,  therefore,  brings  us  to  the  second  question,  which  is.  Whether 
an  action  of  assumpsit  can  be  maintained  against  a  corporation  aggre- 
gate without  a  head,  on  an  executed  parol  contract?  It  is  well  known 
that  the  ancient  rule  of  the  common  law,  that  a  corporation  aggregate 
could  speak  and  act  only  by  its  common  seal,  has  been  almost  entirely 
superseded  in  practice  by  the  Courts  of  the  United  States  in  America,  [a) 
The  decisions  of  those  Courts,  although  intrinsically'  entitled  to  the 
highest  respect,  cannot  be  cited  as  direct  authority  for  our  proceedings; 
and  there  are  obvious  circumstances  which  justify  their  advancing  with 
a  somewhat  freer  step  to  the  discussion  of  ancient  rules  of  our  common 
law  than  would  be  proper  for  ourselves.  It  should  be  stated,  however, 
that,  in  coming  to  the  decision  alluded  to,  those  Courts  have  considered 
themselves,  not  as  altering  the  law,  but  as  justified  by  the  progress  of 
previous  decisions  in  this  country  and  in  America.  We,  on  our  part, 
disclaim  entirely  the  right  or  the  wish  to  innovate  on  the  law  upon  any 
ground  of  inconvenience,  however  strongly  made  out;  but,  when  we 
have  to  deal  with  a  rule  established  in  a  state  of  society  very  different 
from  the  present,  at  a  time  when  corporations  were  comparatively  few 
in  munber,  and  upon  which  it  was  very  early  found  necessary  to  engraft 

Ta)  2  Kent's  Commentariei,  288—291,  (part  4.  lect  33,)  ed.  3,  New  York,  1836. 
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many  exceptions,  we  think  we  are  justified  in  treating  it  with  some  de- 
RTee  of  strictness,  and  are  called  upon  not  to  recede  from  the  principle 
of  any  relaxation  in  it  which  we  find  to  have  been  established  by  pre- 
vious decisions.  If  that  principle,  in  fair  reasoning,  leads  to  a  relaxation 
of  the  rule  for  which  no  prior  decision  can  be  found  expressly  in  point, 
the  mere  circumstance  of  novelty  ought  not  to  deter  us;  for  it  is  the 
principle  of  every  case  which  is  to  be  regarded;  and  a  sound  decision  is 
authority  for  all  the  legitimate  consequences  which  it  involves. 

Several  cases  have  determined  that  corporations  aggregate  may 
maintain  actions  on  executed  parol  contracts.  In  The.  Dean  and  Chap- 
ter of  Rochester  v.  Pierce^  1  Campb.  466,  Lord  Ellenbohouoh  first  at 
Nisi  Prius,  and  this  Court  afterwards,  held  that  they  might  sue  in  debt 
for  use  and  occupation  of  their  lands;  and  the  Court  of  Common  Pleas, 
in  The  Mayor  of  Stafford  v.  Till,  4  Bing.  75,  (13  E.  C.  L.  R.  347,) 
held  the  same  as  to  assumpsit.  This  establishes  that,  where  a  benefit , 
has  been  enjoyed,  such  as  the  occupation  of  their  lands,  by  their  per- 
mission, the  law  will  imply  a  promise  to  make  them  compensation, 
which  promise  they  are  capable  of  accepting,  and  upon  which  they  may 
maintain  an  action.  The  action  for  use  and  occupation  is  established 
by  Stat.  1X6.  2,c.  19,  s.  14;  and,  according  to  the  word^of  the  statute, 
may  be  maintained  "  where  the  agreement  is  not  by  deed."  Some 
agreement  seems  to  be  implied  as  the  foundation;  though  it  is  well 
established  that  it  need  not  amount  to  a  formal  demise,  or  even  be  ex- 
press, (a)  To  hold,  then,  that  a  corporation  is  within  this  statute,  is  to 
hold  that  it  may  be  a  party  to  an  agreement  not  under  seal,  at  least  for 
the  purpose  of  suing  on  it;  and  it  would  be  rather  strong  to  deny,  at  the 
same  time,  that  it  could  be  a  party  to  it  foi^  the  purpose  of  being  sued 
on  it.  Lord  Ellenborough,  indeed,  says,  in  The  Dean  and  Chapter 
of  Rochester  v.  Pierce,  1  Camp.  467,  that  the  action  for  use  and  occu- 
pation does  not  necessarily  suppose  any  demise.  "  It  is  enougn  that  the 
defendant  used  and  occupied  the  premises  by  the  permission  of  the 
plaintiff;  and  a  corporation,  as  well  as  an  individual,  may,  without  deed, 
permit  a  person  to  use  and  occupy  premises  of  which  they  are  seized." 
But,  call  it  by  whatever  name  we  please,  permission  or  demise,  it  clearly 
binds  the  corporation ;  the  party  occupying  and  paying  rent  under  it 
acquires  rights  from  the  corporation,  becomes  their  tenant  from  year  to 
year,  and  can  be  ejected  only  by  the  same  means  as  would  be  available 
for  an  individual  landlord.  Here,  then,  the  law  implies  that  the  corpo- 
ration has  acted  as  a  contracting  party,  and  that  too  in  a  contract  to  the 
validity  of  which,  for  the  purposes  of  this  action,  the  absence  of  any 
deed  is  essential.  If,  in  that  case,  an  express  agreement  not  under  seal 
had  been  tendered  in  evidence  to  prove  the  terms  on  which  the  defend- 
ant held,  it  must  have  been  received;  and  if,  on  the  face  of  it,  it  had 

(a)  Before  the  ■tatute,  an  action  for  um  and  occupation  might  he  maintained,  unlen  an  actual 
demiae  were  ahown:  bat  proof  of  such  a  demiae  was  held  (though  not  uniformly)  to  be  fatal  to 
the  action,  either  qu  the  ground  of  its  showing  a  real  contract,  or  because,  the  demise  having 
passed  an  interest,  the  defiuidaot  could  not  be  said  to  occupy  by  the  plaintiff's  permission.  In, 
some  instances  an  eioeption  was  allowed,  where  an  express  promise  could  be  proved  or  intended. 
The  alteration  introduced  by  the  statute  was,  that  proof  of  a  demise,  unless  by  deed,  was  no 
longer  lata!  to  the  action;  but  the  terms  of  the  demise  might  be  used  as  evidence  of  the  quantum 
of  damages.  See  Dartnal^,  Morgan^  Cro.  Jac  698;  Johnwn  r.  May,  3  Lev.  150;  Howr» 
lHorlony  1  Lev.  179;  Maton  v.  Wdland,  Skin.  238.  242 ;  Breii  v.  Etad,  W.  Jones,  329^  8  C. 
Cro.  Car.  343 ;  1  Yin.  Abr.  270,  Actions  [of  Assumpsit,]  (O.) 
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appeared  that  the  plaintiffs  had  come  under  any  conditions  precedent  to 
the  recovery  of  rent  on  their  part,  such  conditions  would  surely  have 
been  binding  on  them  though  not  under  seal;  and  the  non-perforoiance 
of  them  would  have  been  an  answer  to  the  action.  In  The  Southwark 
Bridge  Company  v.  Sills,  2  C.  &  P.  371,  (12  E.  C.  L.  R.  178,)  the 
contract  for  letting  was  proved  by  a  series  of  letters.  We  agree  that 
the  relation  between  the  corporation  and  the  occupier  of  its  land  may 
commence  without  express  contract ;  that  it  may,  in  the  first  instance, 
appear  to  want  many  of  the  legal  incidents  of  the  relation  between 
landlord  and  tenant;  but  add  the  fact  of  payment  of  rent  for  one  year, 
and  acceptance  by  the  corporation,  and  you  add  nothing  of  express 
contract  on  the  part  of  the  corporation:  it  has  apparently  done  no  more 
than  acquiesce  in  the  receipt  of  a  certain  compensation  for  the  occupa- 
tion of  its  land  for  a  year;  and  yet,  by  the  addition  of  that  fact,  the  cor- 
poration and  the  occupier  are  demonstrated  to  be  landlord  and  tenant. 
This  appears  to  us  to  show  that  in  the  eye  of  the  law  the  relation  be- 
tween them  commenced  in  contract,  though  it  wanted  at  first  the  evi 
dence  from  which  it  might  be  inferred. 

But,  if  this  be  a  contract  to  which  a  corporation  may  be  a  party, 
though  not  under  seal,  and  any  rights  resulting  from  that  agreement 
come  to  be  enforced,  may  not  that  form  of  action  be  applied  which  is 
appropriate  to  parol  agreements  ?  Is  it  not  unreasonable  to  hold  that 
a  corporation  may  make  a  binding  promise,  and  yet  that  assumpsit 
shall  not  be  maintainable  against  it  if  the  promise  be  broken  ? 

If  then  it  be  established  that,  upon  the  same  contract,  the  remedies 
are  mutual,  that,  if  the  corporation  may  sue  its  tenant  in  assumpsit  on 
a  parol  demise,  the  tenant  may  in  turn  sue  it  in  the  same  form  of  action, 
we  do  not  see  how  it  can  be  denied  that  a  corporation  occupying  land 
may  be  sued  in  assumpsit  generally. 

We  may  suppose  two  contracts  entered  into  at  the  same  moment  in 
writings  not  under  seal :  by  the  one,  a  corporation  professes  to  demise 
its  land  to  A.  B.,  by  the  other  A.  B.  demises  his  land  to  the  corporation ; 
and  enjoyment  of  the  premises  is  liad  imder  both.  It  would  be  surely 
an  unsatisfactory  state  of  the  law  which  should  compel  us  to  hold  that, 
if  the  corporation  sued  A.  B.in  assumpsit  for  his  rent,  A.  B.  might  not  set 
off  or  sue  in  the  same  form  for  that  which  was  due  from  the  corporation. 

We  have  been  thus  minute  in  examining  the  case  of  use  and  occu- 
pation, because  it  appears  to  us  very  fairly  to  open  the  principle  oo 
vhich  this  matter  ought  to  stand.  The  same  point  has  been  ruled  in 
an  action  for  goods  sold  and  delivered.  The  City  of  London  Gas 
Light  and  Coke  Company  v.  Nichollsy  2  C.  &  P.  365,  (12  E.  C.  L.  R. 
174,)  was  assumpsit  for  gas  supplied  :  the  objection  was  taken,  that  the 
contract  was  not  under  seal :  Best,  C.  J.,  overruled  it  at  once,  saying, 
"  It  is  quite  absurd  to  say,  that  there  is  any  necessity  for  a  contract  by 
deed  in  such  a  case."  If,  in  that  case,  a  set-off  had  been  pleaded  for 
meters  supplied  to  the  company,  could  evidence  in  support  of  it  have 
been  rejected  because  there  was  no  contract  under  seal  for  the  supply  ? 
Yet,  if  it  could  not,  upon  what  principle  can  it  be  maintained  that  that 
supply  might  not  have  been  made  the  ground  of  an  action  of  indebi- 
tatus assumpsit  ? 

We  have  not  overlooked  the  technical  difficulty  which  has  been 
alleged  upon  the  form  of  the  declaration,  in  which  a  mere  promise  is 
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stated.  Part  of  our  argument  has  already  been  addressed  to  meet  it . 
it  seems  to  us  that  it  rests  on  no  solid  folindation.  When  the  question 
is,  whether  a  particular  party  can  sue  or  be  sued,  by  a  particular  writ 
or  count,  or  be  counted  against  in  any  particular  form  ?  the  true  answer 
is  to  be  found  by  putting  another  question :  Can  he  enter  into  the  con- 
tract, or  bring  himself,  or  be  brought,  within  the  special  circumstances 
which  form  essential  parts  of  the  statement  in  such  writ  or  count  ?  That 
this  is  the  principle  may  be  seen  conclusively  in  the  history  of  our 
forms  of  action,  ancient  and  modem,  given  in  the  third  volume  of 
Blackstone's  Commentaries.  If,  therefore,  it  be  asked,  whether  a  cor 
poration  can  be  sued  in  assumpsit  ?  we  ask,  in  return,  Can  it  bind  itself 
by  a  parol  contract?  Can  it  make  a  promise  ?  If  it  can,  the  former 
question  must  be  answered  in  the  affirmative. 

We,  therefore,  agree  with  the  Court  of  Common  Pleas  in  the  Mayor 
of  Stafford  v.  Till,  Bing.  75,  (13  E.  C.  L.  R.  347,)  that  there  is  no 
substantial  difference   in    this  respect    between  assumpsit  and  debt. 
Every  count,  indeed,  in  debt  for  goods  sold  and  delivered  charges  a 
contract;  "  the  words  <  sold  and  delivered,'  '*  says  Buller,  J.,  mEmery 
V.  Fell,  2  T.  R.  30,  "  imply  a  contract ;  for  there  cannot  be  a  sale,  un- 
less two  parties  agree.'*     De  Grave  v.  The  Mayor  and  Corporation 
of  Monmouth,  4  C.  &  P.  Ill,  (19  E.  C.  L.  R.  300,)  was  debt  against 
a  corporation  for  the  price  of  weights  and  measures.    It  was  contended 
that  the  action  could  not  be  maintained,  as  a  corporation  cannot  contract 
unless  by  some  instrument  under  the  common  seal.     The  delivery  had 
been  proved,  an  examination  of  the  goods  at  a  full  meeting  of  the  cor- 
poration, and  subsequent  use  of  them ;  the  order  for  them  was  by  the 
mayor  de  facto,  who  was  afterwards  ousted.  Lord  Tenterden  thought 
the  examination  was  the  exercise  of  an  act  of  ownership,  ^^and  that, 
by  so  doing,  the  corporation  have  recognised  the  contract.^*     The 
verdict  passed  for  the  plaintiffs,  and  was  not  disturbed.     The  recogni- 
tion of  a  contract  is  its  adoption — the  taking  it  to  be  the  contract  of  the 
party  so  recognising  it ;  but  that  assumes  it  to  be  a  contract  which  the 
party  was  capable  of  entering  into.     Lord  Tenterden,  therefore,  must 
have  considered  the  corporation  as  capable  of  contracting  for  the  pur- 
chase of  goods  without  a  deed.    And  in  Dunston  v.  The  Imperial  Gas 
Light  Company,  3  B.  t  Ad.   125,  (23  E.  C.  L.  R.  42,)  where  the 
plaintiff  failed  on  another  ground,  he  carefully  guards  himself  from 
being  supposed  to  decide  the  contrary. 

We  certainly  have  not  found  any  decided  case  in  which  it  has  been 
held  that  a  corporation  may  be  sued  in  assumpsit  on  an  executed  parol 
contract,  a  circumstance  of  great,  but  not  conclusive,  weight.  For  (not 
to  mention  that  there  is  no  case  in  which  the  contrary  has  been  ex- 
pressly decided  upon  argument)  if  it  be  remembered  what  the  course 
of  the  law  has  been  on  this  subject,  we  shall  find  that  circumstance  not 
unnatural,  and  that  some  deduction  must  be  made  from  the  weight  of 
dicta  unfavourable  to  our  present  view,  which  may  be  found  here  and 
there  in  the  books  upon  this  subject.  At  first  the  rule  appears  to  have 
been  exclusive,  as  indeed  its  principle  required  it  to  be.  A  corporation, 
it  was  said,  being  merely  a  body  politic,  invisible,  subsisting  only  by 
supposition  of  law,  could  only  act  or  speak  by  its  common  seal :  in  the 
words  of  Peere  Williams,  in  Rex  v.  Bigg,  (3  P.  Wms.  423)  was  the 
hand  and  mouth  of  the  corporation.     The  rule  therefore  stood,  not 
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upon  policy,  but  on  necessity,  and  was  of  course  equally  applicable  to 
small  as  to  great  matters ;  to  acts  of  daily  or  of  rare  occurrence  ;  to 
what  regarded  personal  as  well  as  real  property.  But  this,  though 
true  in  theory,  was  intolerable  in  practice ;  the  very  act  of  affixing  the 
seal,  of  lifting  the  hand,  or  opening  the  mouth,  could  only  be  done  by 
some  individual  member,  in  theory  quite  distinct  from  the  body  politic, 
or  by  some  agent ;  the  management  of  the  corporate  property,  the 
daily  sustentation  of  the  members,  the  performance  of  the  very  duties 
for  which  the  corporation  was  created,  required  incessantly  that  acts 
should  be  done,  sometimes  of  daily  recurrence,  sometimes  entirely  un- 
foreseen, yet  admitting  of  no  delay,  sometimes  of  small  importance,  or 
relating  to  property  of  little  value.  The  same  causes  also  required 
that  contracts  to  a  small  amount  should  often  be  entered  into.  In  aH 
these  cases,  to  require  the  affixing  of  the  common  seal  was  impossible ; 
and  therefore,  from  time  to  time,  as  the  exigencies  of  the  case  have 
required,  exceptions  have  been  admitted  to  the  rule :  and  what  we 
desire  to  draw  attention  to  is  this — that  these  exceptions  are  not  such 
as  the  rule  might  be  supposed  to  have  provided  for,  but  are  in  truth 
inconsistent  with  its  principle  and  justified  only  by  necessity.  As  each 
exception  of  this  kind  was  made,  it  was  not  unnatural  that  the  rule  in 
all  other  yet  unforeseen  cases  should  receive  confirmation,  though  it 
would  be  hardly  fair  to  anticipate  thence  what  the  opinion  of  the 
judges  would  have  been  if  the  cases  had  been  presented  before  them 
and  required  their  decision. 

In  the  progress,  however,  of  these  exceptions,  it  has  been  decided 
that  a  corporation  may  sue  in  assumpsit  on  an  executed  parol  contract; 
it  has  also  been  decided  that  it  may  be  sued  in  debt  on  a  similar  con- 
tract :  the  question  now  arises  on  the  liability  to  be  sued  in  assumpsit 
It  appears  to  us  that  what  has  been  already  decided  in  principle  war- 
rants us  in  holding  that  this  action  is  maintainable.  It  seems  clear 
that,  for  a  matter  of  such  constant  requirement  to  a  gas  company  as  gas 
meters,  and  to  so  small  an  amount  as  15/.,  the  company,  whether  with 
or  without  a  head,  might  contract  without  affixing  the  common  seal:  * 
see  Bro.  Abr.,  Corporations  and  Capacities^  pi.  56 ;  Horn  v.  /ry,  1 
Vent.  47 ;  and  it  is  clear  that  they  might  have  been  sued  in  debt  for 
goods  sold  and  delivered.  For  the  reasons  given,  we  think  they  are 
equally  liable  in  assumpsit ;  and  consequently  this  rule  will  be  dis- 
charged. 

Rule  discharged,  (a) 
(a)  8m  the  next  ( 
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[The  fallowing  case,  decided  in  Hilary  teniiy  1838,  may  conveniently 

be  inserted  here.] 

CHURCH  against  The  IMPERIAL  Gas  Light  and  Coke 
Company. — ^p.  846. 

(In  Error.) 

A  corporation,  created  for  the  purpoee  of  supplying  gas,  may  maintain  aasamptit  for  breach  of  a 
contract  by  the  defendant  to  accept  gas  from  year  to  year,  at  12/.  16«.  per  annum,  the  con- 
sideration being  alleged  to  be  t6e  promise  of  the  plaintiffs  to  supply  it  on  those  terms.  Such 
promise  by  the  company,  though  not  under  seal,  is  valid,  and  a  good  consideration. 

It  makes  no  difference  as  to  the  right  of  a  corporation  to  sue  on  a  contract  entered  into  by 
them  without  seal,  whether  tl:^  contract  be  executed  or  executory. 

Nor  whether  the  promises  be  express  or  implied. 

Error  from  the  Palace  Court  of  Westminster.  The  defendants  in 
error  declared  in  assumpsit,  in  the  Palace  Court  of  Westminster,  against 
the  plaintiff  in  error.  The  declaration  commences  thus.  ^  The  Impe- 
rial Gas  Light  and  Coke  Company,  the  plaintiffs  in  this  suit,  by''  B. 
E.  W.  their  attorney,  complain,  &c.  There  was  no  averment  describing 
the  plaintiffs  further,  (a)  The  first  count  charged  that  the  defendant 
below,  heretofore,  to  wit,  &c.,  bargained  for  and  agreed  to  take  of  the 
plaintiffs,  and  the  plaintiffs,  at  the  request  of  the  defendant,  agreed  to 
supply  to  him,  a  certain  large  quantity  of  gas,  to  wit,  so  much  gas  as 
was  necessary  to  furnish  two  lights  for  one  year,  to  wit,  from  21st  July, 
A.  D.,  1833,  and  so  on  from  year  to  year,  at  and  for  the  rate  of  12/.  16^. 
per  annum,  for  the  said  two  lights;  and  the  defendant,  in  consideration 
thereof,  and  that  the  plaintiffs,  at  the  said  request  of  the  defendant,  had 
then  promised  the  defendant  ta  supply  the  said  gas  to  him,  the  de- 
fendant, as  aforesaid,  then  promised  the  plaintiffs  to  accept  the  said  gas 
of  and  from  the  plaintiffs  and  to  pay  them  for  the  same,  at  the  rate  or 
price  aforesaid,  quarterly,  at  the  end  of  fourteen  days  from  the  end  of 

$  (a)  Stat  1  dc  8  G.  4,  c  117,  (local  and  personal,  public,)  by  iect.  1,  incorporates  "  The  Im- 
penal  Gas  Light  and  Coke  Company,"  by  that  name,  and  authorizea  the  company  to  make 
inflammable  air,  gas,  coke,  dtc. ;  *'  and  to  sell  and  dispose  of  the  same  respectively  in  such  man- 
ner as  the  said  company  shall  think  proper." 

Sect.  2  enacts,  that  the  company  shall  have  full  power  and  authority  to  supply  and  light  with 
inflammable  air,  gas,  and  carburetted  hydrogen,  the  shops,  houses,  streets,  &ic.,  in  the  placea 
there  named. 

Sect  6  authorizes  the  company  to  contract  with  any  commissioners,  persons,  dec,  having  the 
management  of  the  lighting  of  the  said  streets,  6cc.,  or  any  persons,  &c,  willing  to  contract  for 
'    the  lighting  of  any  streets,  dec 

Se^  71  enacts,  that  the  *'  directors  for  the  time  being  shall  have  the  custody  of  the  common 
seal  of  the  said  company,  and  shall  have  full  power  and  authority  to  use  the  same  for  the  afiiurs 
and  concerns  of  the  said  company,  and  shall  have  full  power  and  authority  to  meet  and  adjourn 
from  time  to  time,  and  from  place  to  place,  and  also  to  direct,  manage,  and  transact  the  affstrs 
and  business  of  the  said  company,  as  well  in  issuing,  laying  'out,  and  disposing  of  all  sum  and 
same  of  money  to  be  issued  or  laid  out  or  disposed  of  for  the  purposes  of  the  same,  as  in  con- 
tracting for  and  purchasing  messuages,  lands,  tenements,  hereditaments,  materials,  goods,  and 
chattels,  for  the  use  of  the  said  company,  and  entering  into  contracts  for  the  lighting  of  any 
stieetB,  aquares,"  dec,  **  buildings,"  ^c,  ^  and  other  parts  and  places  within  the  limits  of  this 
act,  and  in  ordering,  directing,  and  employing  the  works  and  workmen,  and  selling  and  dia- 
poaing  of  all  or  any  messuages,  lands,"  d^.,  "  and  all  articles  produced  as  aforesaid,  and  in  mak- 
mg,  enforcing,  and  carrying  into  ef&ct,  all  contracts  and  bargains,  touching,  or  anywise  con- 
cerning the  same,  subject  to  such  orders,  bye-laws,  rules,  and  regulations  as  id^all  at  any  time  be 
inly  made  by  the  said  company,  in  restraint,  control,  or  regulation  of  the  powers  and  authuri 
ties  by  this  act  granted."  • 
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each  quarter,  and  to  give  the  plaintiffs  not  less  than  three  calendar  months' 
notice  of  intending  to  discontinue  taking  thesaid  gas^to  expire  at  theend  of 
the  then  ensuing  quarter,or  to  pay  the  plaintiffs  theamount  of  the  priceof 
the  said  gas,  at  the  rate  or  price  aforesaid,  to  the  end  of  the  said  ensuing 
quarter.  Averments  that  the  plaintiffs  always, during  the  quarter  of  a 
year,  namely,from  1st  October,  1834,  to  31st  December,  1834,  were  ready 
and  willing,  and  tendered  to  supply,  &c.,  and  requested  the  defendant 
to  accept  the  same  as  aforesaid ;  and  that  the  defendant  did  not  give  to 
the  plaintiffs  three  calendar  months',  or  any  longer,  notice,  as  aforesaid. 
Breach,  that  the  defendant  did  not  accept  or  pay.  Second  count,  for 
goods  and  gas  bargained  and  sold.  Third  count,  for  goods  sold  and 
delivered.     Fourth  count,  on  an  account  stated. 

Pleas.  1.  Non  assumpsit.  2.  A  denial  of  the  plaintiffs'  readiness 
and  tender,  &c.  A  verdict  was  found  for  the  defendant  on  the  first 
issue,  as  to  the  third  count,  and  for  the  plaintiffs  on  the  rest  of  the  first 
issue,  and  on  the  second  issue.  The  damages  were  assessed  on  the 
first,  second,  and  fourth  counts  generally;  and  judgment  was  given  in 
the  Palace  Court  for  the  said  damages  and  costs.  Upon  which  error 
was  brought  in  this  Court. 

The  case  was  argued  in  Easter  term,  1837.  (a) 

Gaselecy  for  the  plaintiff  in  error,  (the  defendant  below.)     The  first 
count  is  upon  an  executory  consideration  ;  and  the  question  is  whether 
a  corporation  can  maintain  assumpsit  upon  such  a  consideration,  the 
promise  on  both  sides  appearing  to  be  by  parol,  and  therefore  the  pro- 
mise of  the  defendant  below  being  without  consideration,  unless  the 
plaintiffs  below  could  make  such  a  promise.     That  the  plaintiffs  below 
are  a  corporation  appears  by  the  record,  in  which  they  declare  by  their 
corporate  name.     Besides,  stat.  1  &  2  G.  4,  c.  117,  which  incorporates 
the  plaintiffs  below,  is  a  public  act,  and  must  be  taken  notice  of  by  the 
Court ;  Broughton  v.  The  Manchester  Water  Works  Company y  3  B. 
&  Aid.  1,  (5  E.  C.  L.  R.  215 ;)  see  judgment  of  Holroyd,  J.,  at  p.  10. 
It  is  true  that  in  small  matters  a  corporation  may  act  without  deed,  as 
in  appointing  an  officer  for  inconsiderable  duties ;   Horn  v.  /ty,  1 
Ventr.  47;  Com.  Dig.  Franchises j  (F  13.)     This  is  not  a  case  of  that* 
kind.       Unless   the   incorporating   statute  authorize  the  corporation 
expressly,  or  impliedly,  to  make  a  promise,  they  cannot  be  liable  in 
assumpsit;  Slark  v.  Highgate  Archway  Company ^  5  Taunt.  792,  (1 
E.  C.  L.  R.  268 ;)  Murray  v.  The  East  India  Company,  5  B.  &  Aid. 
204,  (7  E.  C.  L.  R.  QQ ;)    Best,  J.,  in  Broughton  v.  The  Mufichester 
Water  Works  Company,  3  B.  &  Aid.  12,  (5  E.  C.  L.  R.  215.)    It  is 
true  that,  in  some  cases  of  an  executed  consideration,  corporations  have 
been  allowed  to  maintain  debt  or  assumpsit  upon  a  simple  contract;  as 
for  use  and  occupation,  in  debt;  Dean  and  Chapter  of  Rochester  v- 
Fierce,  1  Campb.  466 ;  and  in  assumpsit,  The  Mayor  of  Stafford  v. 
TV//,  4  Bing.  75,  (13  E.  C.  L.  R.  347 ;)   The  Mayor  and  Burgesses  of 
Carmarthen  v.  Lewis,  6  C.  &  P.  608,  (25  E.  C.  L.  R.  560.)  There  could 
be  no  deed  where  the  contract  was  implied  by  law  from  an  act  of 
the  defendant,  such  as  enjoyment ;  and  the  consideration  for  the  de- 
fendant's promise  is  there,  not  a  promise  by  the  corporation,  bat  a 
permission.     So  assumpsit  may  be  maintained  by  a  corporation  for 
goods  actually  supplied ;    The  City  of  London  Gas-light  and  Cokt 

(a)  April  28th.    Before  Lord  Dlnman,  G.  J.,  Pattason  and  Coleridge,  Ja. 
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Ctmpany  v.  Nichollsy  2  C.  P.  365,  (12  E.  C.  L.  R.  174.)     But  the  his- 
tinctio^  between  an  executed  and  an  executory  consideration,  in  this 
respect,  was  pointed  out  by  Best,  C.  J.,  in   The  Mayor  of  Stafford 
V.  Till,  4  Bing.  75,  (13  E.  C.  L.  R.  347;)    and  in   The  East  London 
Water  fVorks  Company  v.  Bailey,  4  Bing.  283,  (13  E.  C.  L.  R.  435,) 
it  was  held  that  a  corporation  could  not  sue  for  a  breach  of  a  con- 
tract by  the  defendant  to  deliver  articles,  though  the  statute  there  au- 
thorized the  corporation  generally  to  make  contracts  in  pursuance  of 
the  undertaking.     That  case  is  precisely  in  point.     The  question  was 
raised,  but  not  decided,  in  Dunstan  v.  The  Imperial  Gas  Light  Com- 
pany, 3  B.  &  Ad.  125,  (23  E.  C.  L.  R.  42.)     Then,  if  the  first  count 
be  bad,  the  judgment  cannot  be  supported,  because  the  damages  are 
general;    Day  v.  Robinson,  1  A.  &  E.  554,  (28  E.  C.  L.  R.  151:) 
neither,  as  in  that  case,  can  a  venire  de  novo  be  awarded,  the  record 
beingbroughtbyerrorfrom  an  inferior  court;  Trevorv,  ^Fa//,1  T.R.I  51. 
B.  V.  Richards,  contra.     First,  it  does  not  appear  from  the  record 
that  the  plaintiffs  below  are  a  corporation,  or  sue  in  that  capacity. 
After  verdict  every  thing  will  be  intended  which  can  support  the  judg- 
ment.    The  title  of  the  plaintiflfs  on  the  record  may  be  merely  the  name 
of  a  firm,  or  of  a  foreign  corporation,  as  in   The  National  Bank  of 
St.  Charles  v.  De  Bernales,  Ry.  &  M.  190;    and  The  British  Linen 
Company  v.  Drvmmond,  10  B.  &  C.  903,  (21  E.  C.  L.  R.  194 ;)  or  a 
name  by  reputation,  as  in  The  Dutch  West  India  Company  w.  Van 
Moses,  1  Str.  612.     In  The  National  Bank  of  St.  Charles  v.  De  Ber- 
nales.  Lord  Tenterden  required  proof  that  the  plaintiffs  were  a  foreign 
corporation,  though  the  name  was  on  the  record.     The  stat.  1  &  2  G. 
4,  c.  117,  certainly  incorporates  a  company  by  this  name:   but  the 
record  does  not  identify  the  plaintiffs  below  with  the  corporation  so 
erected ;  and,  after  verdict,  the  identity  will  not  be  intended.     Kearney 
V.  King,  2  B.  &  Aid.  301 ;    and  Sprowle  v.  Legge,  1  B.  &  C.  16,  (8  E. 
C.  L.  R.  11 ;)   show  that  the  Court  will  not  take  judicial  notice  that 
Dublin  is  in  Ireland  :  those  cases,  indeed,  were  decided  on  a  question 
of  variance ;  but  if  the  Court  had  taken  judicial  notice  that  all  done  at 
•  Dublin  was  done  in  Ireland,  the  point  could  not  have  been  contested. 
So  in  Smith  v.  Smyth,  10  Bing.  406,  (25  E.  C.  L.  R.  184,)  the  Court, 
on  demurrer,  would  not  intend  that  "  London"  was  not  in  the  county  of 
Middlesex.     Yet  the  situations  of  Dublin  and  of  London  are  recog- 
nised in  many  statutes.     In  Rex  v.  Sympson,  2  Ld.  Raym.  1379,  the 
Court  would  not  notice  that  Colchester  was  in  the  diocese  of  London. 
[He  also  cited  on  this  point,  2  Inst.  557,  4 ;  Rex  v.  Greep,  Comb.  460; 
Fazakerley  v.  Wiltshire,  1  Str.  462;    Rex  v.  Haddock,  Andr.  137; 
Rouse  V.  Bardin,  1  H.  Bl.  356.     Suppose  a  statute  to  enact  that,  on 
a  contract  by  a  company,  A.  B.  should  be  the  party  to  sue,  and  that 
he  must  sue  in  a  particular  form;  and  a  party  named  A.  B.  to  declare 
upon  a  contract,  but  not  in  the  prescribed   form :   would  the  Court, 
after  verdict,  assume  that  A.  B.  was  the  A.  B.  named   in  the  act? 
Even  if  it  were  necessary  for  the  plaintiffs  to  prove  that  they  were 
not  the  corporation  in  question,  that  proof  must,  after  verdict,  be  pre- 
sumed to  have  been  given,  as  in  the  instances  in  note  (1)  to  Stennel 
V.  Hogg,  1  Wms.  Saund.  228 ;  and  as  in  Hitchinsv.  Stevens,  T.  Raym 
487.     in  Barnett  v.  Glossop,  1  New  Ca.  633,  (27  E.  C.  L.  R.  522,) 
it  was  held  that,  in  assumpsit  upon  the  sale  of  a  copyright,  the  plea 
of  non  assumpsit  did  not  deny  that  the  contract,  if  ipade  at  all,  was 
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made  in  writing,  pursuant  to  stat.  8  Ann.  c.  19,  s.  1.  So  in  Tihbits 
V.  Yorkey  4  A.  &  E.  134,  (31  E.  C.  L.  R.  43,)  it  was  held  that  a  demand, 
if  made  necessary  to  the  maintenance  of  the  action  by  the  statute  on 
which  it  was  brought,  would,  after  verdict,  be  presumed  to  have  been 
proved. 

Secondly,  assuming.that  the  plaintiffs  are  the  corporation  named  in 
stat.  1  &  2  G.  4,  c.  117,  the  objection  to  their  maintaining  this  action 
cannot  be  sustained  after  verdict.     That  corporations  can  maintain  as- 
sumpsit in  some  cases  is  not  denied  on  the  other  side.     The  question^ 
whether  actions  for  use  and  occupation  may  be  maintained  by  corpora- 
tions, has  generally  been  raised  at  the  trial.     After  the  defendant  has 
received  the  benefit  of  the  contract,  he  may  be  considered  as  estopped 
from  disputing  the  fact :  or  the  decisions  may  rest  upon  the  principle 
that  a  corporation  may  have  demised  by  deed,  while  the  party  accept- 
ing the  demise  may  not  have  executed;  so  that,  whatever  the  remedy 
against  the  corporation  might  have  been,  the  party  taking  from  them  is 
liable  only  in  assumpsit.     The  Mayor  of  Stafford  v.  TV//,  4  Bing.  75, 
(13  E.  C.  L.  R.  347,)  and  other  cases  of  the  same  class  may  be  explained 
on  either  principle.     Now,  whatever  state  of  facts  will  support  the  ac- 
tion, consistently  with  the  record,  may  be  supposed  after  verdict,  as  in 
Yarborough  v.  The  Bank  of  England^  16  East,  6,  or  on  general  de- 
murrer, as  in  THlson  v.  The  Warwick  Gas  Light  Company ^  4  B.  &  C. 
962,  (10  E.  C.  L.  R.  482.)     The  corporation  here  may  have  appointed 
an  agent  by  deed,  who  may  have  contracted  by  parol,  or  they  may 
have  executed  a  deed  which   the  defendant  has  merely  signed.     In 
every  case  where  corporations  have  maintained  assumpsit  on  an  exe- 
cuted consideration,  the  consideration  must  have  moved  from  them  in 
the  first  instance.     [Patteson,  J.    Where  the  corporation  has  sued  for 
use  and  occupation  a  demise  by  deed  cannot  be  supposed.     Coleridge, 
J.    Do  you  suppose  a  deed  by  which  the  defendant  is  not  bound,  though 
it  binds  the  corporation  ?]     It  is  not  necessary  that  both  parties  should 
be  bound  in  the  same  degree.    ^^  If  one  party  executes  his  part  of  an 
indenture,  it  shall  be  his  deed,  though  the  other  does  not  execute  his 
part;*'  Com.  Dig.,  Fait^  (C  2,)  citing  Co.  Lit.  229,  a,  and  Foster  y. 
Mapes.  {a)    A  man  may  make  a  parol  promise  in  consideration  that  a 
corporation  shall  execute  a  deed.     [Coleridge,  J.     The  truth  seems  to 
be  that  the  rule,  on  this  subject,  has  been  relaxed  in  consequence  of  the 
necessity  produced  by  changes  in  the  circumstances  of  the  times.     It  is 
difficult  to  reconcile  all  the  decisions  with  strict  legal  principles.     The 
changes  are  traced  in  a  judgment  of  ,Mr.  Justice  Story,  (b)  where  he 
remarks,  <<  Courts  of  equity,  in  this  respect  seeming  to  follow  the  law, 
have  decreed  a  specific  performance  of  an  agreement  made  by  a  major 
part  of  a  corporation,  and  entered  in  the  corporation  books,  although 
not  under  the  corporate  seal:"  and  he  refers  to  1  Foubl.  Eq.  306,  note 
(o),  (5th  edit.)     Patteson,  J.     Use  and  occupation  may  arise  from  a 
waiver  of  tort,  or  from  simply  letting  into  possession.]     But  these  could 
raise  the  assumpsit  only  by  affording  presumption  of  a  contract.     The 
Mayor  of  Stafford  v.  Till,  4  Bing.  75,  (13  E.  C.  L.  R.  347,)  can  be 
supported  only  by  implying  a  contract.     Croydon  Hospital  v.  Farley^ 

(a)  Cro.  Eliz.  212 ;  where  the  decimon  waa,  thatcovenuit  was  maintainable  against  the  pait^ 
executing. 

(6)  Tht  Bank  of  Columbia  v.  PattenorCa  Admniatrator,  7  Cranch's  Reports,  299.  V^aiii- 
jigion,  1816.    a  0^2  Petera's  Condensed  Rep.  501.    Philadelphia,  1830. 
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6  Taunt.  467,  (1  E.  C.  L.  R.  455,)  shows  that  the  rules  respecting  ac- 
tions by  corporations  are  less  strict  than  formerly. 

Thirdly,  if  the  plaintiffs  be  the  corporation  created  by  stat.  1  &  2  6. 
4,  c.  117,  and  the  objection  be  open  after  verdict,  it  is  still  untenable 
on  general  grounds.     The  remedy  sought  is  one  which  the  Court  will 
be  disposed  to  extend.     This  is  a  trading  corporation,  established  for  the 
purpose  of  supplying  gas;  and  the  contract  in  the  declaration  is  made 
in  pursuance  of  the  object  of  the  statute.     In  the  East  London  fFr/Zer- 
Works  Company  v.  Bailey ^  4  Bing.  283,  (13  E.  C.  L.  R.  435,)  the  con- 
tract was,  not  for  the  supply  of  water,  but  for  something  which  the 
plaintiffs  wished  to  obtain  in  order  to  enable  themselves  to  supply  the 
water.     There  it  was  before  the  Court  that  the  plaintiffs  had  made  no 
contract  binding  themselves,  the  want  of  a  deed  having  been  objected 
to  at  Nisi  Prius,  whereas,  in  the  present  case,  even  supposing  that  the 
question  arose  on  general  demurrer,  it  would  appear  that  there  was  a 
binding  contract  by  the  company.     The  distinction  there  taken  between 
contracts  executed   and  executory  cannot   be  maintained.     Had  the 
agreement  been  to  supply  water,  the  case  would  have  been  like  The 
Company  of  Proprietors  of  the  West  Middlesex  fVater  Works  v. 
Suwerkroppy  Moo.  &  M.  408,  where  the  corporation  recovered  in  case 
for  a  fraudulent  breach  of  a  simple  contract.     [Lord  Denman,  C.  J. 
In  that  case,  the  point  was  merely  that  the  contract,  being  for  the  sale 
of  goods,  required  no  stamp.]     But  the  objection  here  taken,  if  valid, 
would  have  been  fatal  there.     The  whole  question  is,  whether  a  corpo- 
ration can  make  a  simple  contract :  if  they  can,  of  course  they  can  main- 
tain assumpsit.     A  corporation  may  make  a  contract  without  writing 
for  letting  a  market ;  6  Vin.  Abr.  292,  Corporations^  (K,)  pi.  41.    Other 
instances  of  a  corporation  performing  acts  without  seal  are  to  be  found 
in  Bro.  Abr.  Corporations  and  Capacities^  pi.  47.  49,  50,  51.  56.  {a) 
In  Dunston  v.  The  Imperial  Gas-Light  Company^  3  B.  &  Ad.  125, 
(23  E.  C.  L.  R.  42,)  no  contract  of  any  sort  was  shown  ;  but  Lord  Ten- 
TERDEN  said,  **This  is  a  corporation  established  for  the  purpose  of  car- 
rying on  trade  and  manufactures,  and  may  therefore  differ  from  others 
as  to  its  powers  of  contracting,  and  its  remedies  upon  contracts  relat- 
ing to  the  purposes  for  which  the  company  is  formed,^^     Now  sects. 
I,  2.  6,  and  71,  of  stat.  1  &  2  G.  4,  c.  117,  show  that  this  contract  is 
immediately  in  fulfilment  of  the  purposes  intended  by  the  legislature. 
It  is  absurd  to  suppose  that  all  the  acts  mentioned  in  sect.  71  are  to  be 
done  under  the  common  seal.     In  Murray  v^  The  East  India  Com- 
pany y  5  B.  &  Aid.  204,  (7  E.  C.  L.  R.  66,)  the  power  to  accept  bills 
without  deed  was  upheld  on  the  ground  that  it  was  recognised  by  sta- 
tute; but  the  form  of  the  contract  was  not  pointed  out  by  statute,  the 
contract  before  the  Court  (by  acceptance  in  the  form  usually  adopted  on 
behalf  of  the  company)  was  assumed  to  be  legitimate  from  the  eehoral 
nature  of  such  a  transaction.     In  The  East  India  Company  v.  Tritton^ 
3  B.  &  C.  280,  (10  E.  C.  L.  R.  79,)  the  objection  as  to  the  mode  of  ac- 
ceptance was  not  noticed.     The  City  of  London  Gas  Light  and  Coke 
Company  v.  Nicholls,  2  C.  &  P.  365,  (12  E.  C.  L.  R.  174  ;)  The  Mayor 
qf  Stafford  v.  Till,  4  Bing.  75,  (13  E.  C.  L.  R.  347 ;)  Dean  and  Chap- 
ter  of  Rochester  v.  Pierce^  1  Camp.  466  ;   The  Mayor  and  Burgesses 
of  Carmarthen  v.  Lewis,  6  C.  &  P.  608,  (25  E.  C.  L.  R.  560,)  are  au- 

(a)  See  2  Bac  Abr.  365,  Corporations^  (E.)  3.  (7th  edit) 
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thorities  for  the  defendants  in  error,  unless  the  distinction  between  exe- 
cuted and  executory  contracts  be  upheld.  In  Rex  v.  Bigg,  3  P.  Wms. 
419,  it  was  held  that  a  party  might  be  indicted  for  felony  in  erasing  an 
endorsement  made  on  behalf  of  the  Bank  of  England  by  an  agent  au- 
thorized without  deed.  That  case  is  recognised  in  Yarborough  v.  The 
Bank  of  England,  16  East,  6,  which  itsejf  has  been  often  recognised. 
From  Smith  v.  The  Birmingham  Gas  Company,  1  A.  &  E.  526,  (28 
E.  C.  L.  R.  140,)  it  appears  that  a  corporation  may  be  guilty  of  tort  by 
the  act  of  an  agent  not  appointed  under  the  common  seal,  a  point  which 
had  been  before  discussed  in  Duncan  v.  The  Proprietors  of  the.  Surrey 
Canal,  3  Stark.  N.  P.  C.  50,  (14  E.  C.  L.  R.  159.)  In  Stark  v.  High- 
gate  Archway  Company,  5  Taunt.  792,  (1  E.  C  L.  R.  268,)  nothing 
was  decided. 

Gaselee  in  reply.  As  to  the  first  point.  The  Court  cannoi  intend, 
even  after  verdict,  that  such  a  name  as  that  of  the  plaintiffs  on  this  re- 
cord designates  any  other  than  the  corporation  created  by  stat.  1  &  2  G. 
4,  c.  117.  If  this  objection  were  admissible,  scarcely  any  averment 
on  the  record  could  show  the  fact.  [Lord  Denman,  C.  J.  We  are  all 
of  opinion  that  we  must  notice  that  this  is  the  corporation  created  by 
Stat.  1&2  G.  4,  c.  117.] 

As  to  the  second  point.     The  principle  of  intendment  after  verdict 
cannot  be  carried  to  the  length  suggested.     In  Spieres  v.  Parker^  1  T. 
R.  145,  BuLLER,  J.,  said,  "As  to  its  being  intended  after  verdict,  no- 
thing is  to  be  presumed  but  what  is  expressly  stated  in  the  declaration,  or 
what  is  necessarily  implied  from  those  facts  which  are  stated."     In  the 
instances  where  a  party  not  executing  a  d^ed  is  bound  by  it,  it  will  be 
found  that,  by  entering  into  possession  or  some  similar  act  of  acceptance, 
he  is  held  to  have  virtually  executed  the  deed,  and  to  be  liable,  not  for 
an  independent  simple  contract,  but  on  the  specialty.     Therefore,  even 
admitting  the  presumption  of  a  tieed  by  the  ]>taintiffs,  as -su^^ested,  the 
action  is  misconceived.     Besides,  the  declara{ibn  shows  a  promise  by 
the  plaintiffs  as  the  consideration.     It  is  contended  that  no  distinction 
exists  between  executed  and  executory  contracts ;  but  the  authorities 
cited  show  that,  had  it  not  been  for  that  dLstiuction,  the  case&  in  which 
corporations  have  been  allowed  to  maintain  assumpsit  would  have  been 
otherwise  decided.     The  executed  consideration  is  put  as  a  ground  of 
moral  obligation.     [Colxridoe,  J.     Then  you  must  suppose,  in  those 
cases,  an  express  promise.     Lord  |)enman,  C.  J.     We  do  not  learn, 
from  the  record,  whether  the  promise  was  express  or  implied.]    The 
presumption  of  an  agent  to  give  such  a  piWiise  as  is  here  declared 
upon  cannot  be  made :  the  agent  can  be  madi  without  deed  ijoriy  where 
the  duty  to  be  done  by  him  is  necessary  aiidjnot  importaut':  here  the 
contract  relates  to  that  which  is  tl^^  main  biwiess  of  the  corporation 
.itself.     Besides,  the  corporation  cannot  do  in^eotly  what  ti%y  cannot 
do  directly.     As  to  the  cases  of  use  and  occupation,  they  cannot  be  ex- 
plained by  presuming  a  demise  by  deed:  use  and  occupation  cannot  be 
supported  where  such  a  demise  exists,  the  exception  in  stat  11  G.  2,  c. 
19,  s.  14,  being  express. 

On  the  third  point,  the  East  London  Water  Works  Company  v.  Bai- 
ley, 4  Bing.  283,  (13  E.  C.  L.  R,  435,)  is  conclusive. 

Cur.  adv.  vtdt. 

Lord  Denman,  C.  J.,  in  Hilary  term,  1838,  (January  16th,)  delivered 
the  judgment  of  the  Court. 


€58]  6  Adolphus  &  Elus.  449 

This  was  error  from  a  judgment  pronounced  in  the  Palace  Court  for 
the  defendants  in  error,  who  were  plaintiffs  below  in  an  action  of  as- 
sumpsit, on  the  breach  of  an  executory  contract  for  the  supply  of  gas  on 
the  one  hand,  and  acceptance  and  payment  on  the  other.  The  error 
insisted  upon,  in  argument  before  my  brothers  Patteson,  Coleridge, 
and  myself,  was  that  the  plaintiffs,  being  a  corporation,  were  incapable 
of  suing  in  assumpsit  on  an  executory  contract:  and  the  distinction  was 
taken  between  a  contract  executory  and  executed.  In  support  of  this 
distinction,  the  case  of  East  London  Water  Works  Company  v.  Bailey 
was  cited  as  a  direct  authority.  When  this  case  was  argued,  this  Court 
had  not  pronounced  its  judgment  in  that  of  Beverley  v.  The  Lincoln 
Gas  Light  and  Coke  Company^  ante,  p.  223,  in  which  it  determined 
that  assumpsit  was  maintainable  against  a  corporation  upon  an  exe- 
cuted contract  for  goods  sold  and  delivered.  We  do  not  mention  this 
latter  case  as  directly  in  point,  but  because,  having  there  considered  at 
some  length  the  principles  upon  which  the  law  stands  as  to  the  powers 
and  liabilities  of  corporations  in  respect  of  parol  contracts,  we  are  now 
relieved  from  some  parts  of  the  inquiry  which  it  might  otherwise  have 
been  necessary  to  have  gone  through. 

Assuming  it,  therefore,  to  be  now  established  in  this  Court  that  a  cor- 
poration may  sue  or  be  sued  in  assumpsit  upon  executed  contracts  of  a 
certain  kind,  among  which  are  included  such  as  relate  to  the  supply  of 
articles  essential  to  the  purposes  for  which  it  is  created,  the  first  ques- 
tion will  be,  whether,  as  affecting  this  point,  and  in  respect  of  such  con- 
tracts, there  is  any  sound  distinction  between  contracts  executed  or 
executory.  Now  the  same  contract  which  is  executory  to-day  may 
become  executed  to-morrow;  if  the  breach  of  it  in  its  latter  state  may 
be  sued  for,  it  can  only  be  on  the  supposition  that  the  party  was  com- 
petent to  enter  into  it  in  its  former;  and,  if  the  party  were  so  competent, 
on  what  ground  can  it  be  said  that  the  peculiar  remedy  which  the  law 
gives  for  the  enforcement  of  such  a  contract  may  not  be  used  for  the 
purpose?  It  appears  to  us  a  legal  solecism  to  say  that  parties  are  com- 
petent by  law  to  enter  into  a  valid  contract  in  a  particular  form,  and  that 
the  appropriate  legal  remedies  for  the  enforcement  or  on  breach  of  such 
a  contract  are  not  available  between  them.  Where  the  action  is  brought 
for  the  breach  of  an  executed  contract,  the  evidence  of  the  contract,  if 
an  express  one,  must  be  the  same  as  if  the  action  were  brought  while 
it  was  executory;  an  oral  or  written  agreement,  or  a  series  of  letters, 
might  be  produced  to  prove  the  fact,  and  the  terms  of  the  contract  : 
could  it  be  contended  that  these  would  be  evidence  of  a  valid  contract 
after  execution,  but  of  a  wholly  inoperative  one  before  ?  Unless  posi- 
tions such  as  these  can  be  maintained,  we  do  not  see  how  to  support  any 
distinction  between  express  executory  and  executed  contracts  of  the  de- 
scription now  under  consideration. 

A  distinction,  however,  seems  to  be  intimated,  in  some  cases,  between 
the  express  contract  of  the  parties  and  that  which  the  law  will  imply  for 
them  from  an  executed  consideration.  And  a  validity  is  attributed  to 
the  latter  which  is  denied  to  the  former.  But  there  is  no  foundation 
for  this:  the  difference  between  express  and  implied  contracts  is  merely 
a  difference  in  the  mode  of  proof.  On  the  one  hand,  a  plaintiff,  who 
should  sue  on  a  contract  to  be  implied  from  certain  acts  done,  must  be 
nonsuited  if  those  acts  were  shown  to  be  in  compliance  with  stipulations 
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antecedently  entered  into,  unless  he  was  prepared  with  evidence  of  all 
the  stipulations.  On  the  other  hand,  no  contrapt  can  be  implied  from 
the  acts  of  parties,  or  result  by  law  from  benefits  received,  but  such  as 
the  same  parties  were  competent  expressly  to  enter  into.  And  this  is 
important  in  the  present  argument,  because  it  makes  the  decisions  on 
implied  contracts  authority  for  our  decision  upon  an  express  one.  Upon 
these  grounds  we  are  prepared  to  decide  that  the  present  action  was 
maintainable.  So  far,  therefore,  as  the  decision  of  the  Court  of  Common 
Pleas  in  East  London  Water  Works  Company  v.  Bailey ^  4  Bing.  283, 
(13  E.  C.  L.  R.  435,)  proceeded  on  the  distinction  between  contracts 
executed  and  executory,  we  are  compelled,  after  consideration,  to  ex- 
press our  opinion  that  it  was  wrongly  decided.  The  case  may  be  sus- 
tained, however,  on  another  ground,  consistent  with  our  previous  re- 
marks, and  which  affords  another  reason  for  our  present  decision.  The 
general  rule  of  law  is  that  a  corporation  contracts  under  its  common 
seal:  as  a  general  rule,  it  is  only  in  that  way  that  a  corporation  can 
express  its  will  or  do  any  act.  That  general  rule,  however,  has  from 
the  earliest  traceable  periods  been  subject  to  exceptions,  the  decisions  as 
to  which  furnish  the  principle  on  which  they  have  been  established,  and 
are  instances  illustrating  its  application,  but  are  not  to  be  taken  as  so 
prescribing  in  terms  the  exact  limit  that  a  merely  circumstantial  differ- 
ence is  to  exclude  from  the  exception.  This  principle  appears  to  be 
convenience  amounting  almost  to  necessity.  Wherever  to  hold  the  rule 
applicable  would  occasion  very  great  inconvenience,  or  tend  to  defeat 
the  very  object  for  which  the  corporation  was  created,  the  exception  has 
prevailed:  hence  the  retainer  by  parol  of  an  inferior  servant,  the  doing 
of  acts  very  frequently  recurring,  or  too  insignificant  to  be  worth  the 
trouble  of  affixing  the  common  seal,  are  established  exceptions ;  on  the 
same  principle  stands  the  power  of  accepting  bills  of  exchange,  and 
issuing  promissory  notes,  by  companies  incorporated  for  the  purposes 
of  trade,  with  the  rights  and  liabilities  consequent  thereon.  These  prin- 
ciples were,  it  is  evident,  present  to  the  attention  of  the  Court  of  Com- 
mon Pleas  when  the  case  in  question  was  decided ;  and  they  might  rea- 
sonably have  held  that  a  contract  with  a  water  company  for  the  supply 
of  iron  pipes  was  neither  one  of  so  frequent  occurrence,  or  small  im- 
portance, or  so  brought  within  the  purpose  of  the  incorporation,  that  the 
principle  of  convenience  above  established  required  it  to  be  taken  out 
of  the  general  rule. 

If,  however,  the  present  case  be  tried  by  the  same  test,  the  decision 
ought  to  be  the  other  way.  On  the  face  of  this  record,  we  must  under- 
stand this  company  to  have  been  incorporated  for  the  purpose  of  sup- 
plying individuals  willing  to  contract  with  them  for  gas  light  and  coke: 
and  the  present  appears  to  have  been  a  contract  for  the  supply  of  gas 
for  a  year,  amounting  to  12/.  16^.  and  so  from  year  to  year.  We  cannot 
be  ignorant  that  such  contracts  must  be  of  frequent  and  almost  daily 
occurrence;  and  to  hold  that  for  every  one  of  them,  of  the  same  or  less 
amount,  (for,  where  the  sum  is  so  small,  a  diminutionof  half  could  not 
vary  the  principle,)  it  was  necessary  to  affix  the  common  seal,  would  be 
so  seriously  to  impede  the  corporation  in  fulfilling  the  very  purpose  for 
which  it  was  created,  that  we  think  we  are  bound  to  hold  the  case  fairly 
brought  within  the  principle  of  the  established  exceptions. 

Leaving,  therefore,  the  ancient  rule  still  unbroken  in  all  the  instance.s 
to  which  it  is  fairly  applicable,  we  arc  of  opinion  that  the  present  action 
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was  well  brought ;  an4,  consequently,  our  judgment  will  be  for  the  de- 
fendants in  error. 

Judgment  affirmed. 


The  KING  against  The  Justices  of  the  North  Riding  of  YORKSHIRE, 
and  the  Churchwardens  and  Overseers  of  EGTON,  in  the  said  Rid- 
ing.— p.  863.  (a) 

In  a  towRship  which  is  a  peqietual  curacy,  having  its  own  church,  where  marriages  and  burials 
are  performed,  and  its  own  churchwardens,  raising  its  own  church  rate,  maintaining  its  own 
poor,  and  independent  of  the  parish  at  large  in  all  respects,  except  pa3*ing  annually  towards 
Che  repair  of  the  parish  church,  the  churchwardens  of  the  township  are  not,  by  virtue  of  their 
office,  overseers  «f  the  poor.  And,  therefore,  a  notice,  under  stat.  4  &  5  W.  4,  c  76,  s.  73, 
signed  by  the  overseers  of  the  township  only,  is  valid. 

If  it  be  objected  that  there  was  an  assistant  overseer  of  the  township  who  did  not  sign  such  notice, 
the  party  objecting  must  show  that,  from  the  nature  of  his  appointment,  it  was  his  duty  to 
sign. 

Quere,  whether  a  notice  under  stat.  4  &  5  W.  4,  c  76,  s.  73,  must  be  signed  by  ail  the  officers 
having  the  management  of  the  poor  1 

A  RULB  was  obtained  in  last  Hilary  term,  calling  upon  the  justices 
of  peace  for  the  North  Riding  of  Yorkshire,  and  the  churchwardens  and 
overseers  of  the  township  or  chapelry  of  Egton  in  the  said  riding,  to 
show  cause  why  a  certiorari  should  not  issue  to  remove  into  this  Court, 
for  the  purpose  of  its  being  quashed,  an  order  made  by  the  justices  in 
quarter  sessions,  (January,  1837,)  adjudging  Michael  Underwood  to  be 
the  father  of  a  bastard  child  which  was  chargeable  to  the  said  township 
of  Egton,  and  requiring  him  to  pay  certain  sums  for  the  maintenance 
of  the  said  child.  Notice  of  the  intended  application  for  such  order 
had  been  duly  served  upon  Underwood.  The  notice  was  signed  only  by 
the  two  overseers  of  Egton.  By  the  aflSdavits  in  support  of  the  rule,  it 
appeared  that,  at  the  time  of  giving  the  notice,  Egton  had  an  acting 
assistant  overseer  and  two  churchwardens :  that  Egton  was  a  perpetual 
curacy  within  the  parish  of  Lyth,  but  was  independent  of  every  other 
part  of  that  parish,  except  that  it  paid  a  small  annual  sum  towards  the 
repair  of  Lyth  church :  that  Egton  had  its  own  church,  where  marriages 
and  burials  were  performed,  and  raised  its  own  church-rate:  that  it 
had  always  had  two  churchwardens  of  its  own,  the  one  appointed  by 
the  perpetual  curate,  and  the  other  by  the  inhabitants  of  Egton  in  ves- 
try: that  the  affairs  of  the  poor  in  Egton  had  always  been  managed  by 
the  proper  officers  of  the  township,  without  the  interference  of  any  other 
part  of  the  parish:  that  the  churchwardens  of  Egton  had  always  inter- 
fered in  the  affairs  relating  to  the  poor  -of  the  township,  wherever  the 
interference  or  concurrence  of  churchwardens  is  required  by  law :  and 
that  the  present  churchwardens  had  admitted  that  they,  as  such,  acted 
generally  in  the  affairs  relating  to  the  poor  of  the  township. 

Blis^  now  showed  cause.  The  objection  to  this  notice  is  founded  on 
sect.  73  of  stat  4  &  6  W.  4,  c.  76,  which  enacts  that  no  application  for 
an  order  of  maintenance  shall  be  heard  at  sessions  unless  fourteen  days' 

(aliThia  and  the  following  cases,  relating  to  orders  and  notice9  of  appeal  ander  stat.  4 
ft  0  W.  4,  c.  76,  were  decided  at  various  periods  of  the  term ;  bat  it  has  been  thought 
best  to  place  them  together,  and  in  the  order  most  convenient  for  reference,  though  not 
thMt  in  which  they  were  determined. 
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notice  shall  have  been  given  to  the  putative  father,  "  under  the  hands 
of  such  overseers  or  guardians;"  that  is,  by  sect.  72,  "the  overseers  or 
guardians*'  of  the  parish  to  which  the  bastard  is  chargeable,  or  "  the 
guardians  of  any  union  in  which  such  parish  may  be  situate."  The  in- 
terpretation clause,  sect.  109,  enacts  that  "  the  word  *  overseer'  shall  be 
construed  to  mean  and  include  overseers  of  the  poor,  churchwardens,  so 
far  as  they  are  authorized  or  required  by  law  to  act  in  the  management 
or  relief  of  the  poor,  or  in  the  collection  or  distribution  of  the  poor-rate, 
assistant  overseer,  or  any  other  subordinate  officer,  whether  paid  or  un- 
paid, in  any  parish  or  union,  who  shall  be  employed  therein  in  carrying 
this  act  or  the  laws  for  the  relief  of  the  poor  into  execution."  It  is  not 
to  be  inferred  that,  in  this  statute,  churchwardens  are  always  meant 
where  overseers  are  mentioned.  There  are  clauses  (as  sects.  49  and 
95)  where  the  "  overseer"  is  spoken  of,  and  where  it  may  be  supposed 
that  any  individual  churchwarden  or  guardian  is  also  contemplated.  But 
it  cannot  be  intended,  in  sects.  72  and  73,  that  the  acts  there  directed 
to  be  done  by  the  "  overseers"  shall  be  done  by  all  the  persons  inclu- 
ded under  that  name  in  the  interpretation  clause.  The  present  is  not  a 
case  in  which  churchwardens  are  (according  to  that  clause)  "  authorized 
or  required  by  law  to  act."  Stat.  6  G.  2,  c.  31,  and  the  other  statutes 
relative  to  bastardy,  repealed  by  stat.  4  &  5  W.  4,  c.  76,  s.  69,  did  not 
authorize  churchwardens  to  act  in  cases  of  bastardy,  nor  does  the  pre- 
sent statute  give  them  such  authority.  The  interpretation  clause  can- 
not confer  this,  if  it  be  not  found  in  some  prior  enactment.  [The  rest 
of  the  argument  on  this  point  is  omitted,  the  decision  not  turning  upon 
it.]  Secondly,  assuming  churchwardens  to  be  contemplated  by  sect.  73, 
as  explained  by  sect.  109,  it  was  not  necessary  that  the  churchwardens 
and  overseers  should  all  have  signed  the  notice ;  Rex  v.  Beeston,  3  T. 
R.  592.  In  the  execution  of  a  public  authority  it  is  sufficient  if  a  ma- 
jority concur ;  Qrindley  v.  Barker^  1  B.  &  P.  229.  An  authority  given 
to  two  or  more  for  the  administration  of  justice  may  be  executed  by 
one;  Anon.  Vin.  Abr.,  Authority ^  (B.,)  3  Vin.  Abr.  418,  pi.  6,  in  mar- 
gin.(a)  And,  if  the  authority  be  in  more  than  one,  to  do  an  act  which 
is  ministerial,  not  discretionary,  one  may  act ;  Rex  v.  Pascoe,  2  M.  & 
S.  343,  (28  E.  C.  L.  R.,)  Rex  v.  The  Justices  of  Lancashire,  5  B.  & 
Aid.  755,  (7  E.  C.  L.  R.)  The  act  here  is  ministerial  only :  the  appli- 
cation to  the  justices  is  an  exercise  of  discretion,  and  liability  to  costs 
is  incurred  by  it ;  but  the  notice  is  merely  a  proceeding  to  bring  the 
party  into  Court.  Thirdly,  even  if  the  act  were  more  than  ministerial, 
the  Court  will  presume,  in  the  absence  of  proof  to  the  contrary,  that  the 
law  was  not  transgressed,  but  that,  from  some  suffici^it  cause,  one  church- 
warden only  may  have  attended  when  the  notice  was  signed,  so  that  the 
overseers  who  subscribed  were  the  majority  of  the  officers  actually  present ; 
Rex  V.  Catesby,  2  B.  &  C.  814,  (9  E.  C.  L.  R.)  Stat.  43  Eliz.  c.  2,  s. 
2,  which  directs  the  churchwardens  and  overseers  to  meet  once  a  month, 
requires  the  attendance  of  those  only  who  "  shall  not  be  let  by  sickness 
or  other  just  excuse."  Fourthly,  it  appears  by  the  affidavits  that  Egton 
is  only  a  chapel  of  ease^  the  township  contributing  to  the  repair  of  a 
mother  church.  The  parties,  therefore,  who  are  supposed  here  to  be 
churchwardens,  are  in  fact  chapelwardens  only.  Now  the  statute  43 
Eliz.  c.  2,  s.  1,  in  pointing  out  the  persons  who  are  to  act  with  the  over- 
seers in  managing  the  poor,  speaks  only  of  "the  churchwardens  of 
(a)  See  Rex  v.  RicketU^  ante,  687. 
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every  pariah;  and  stat.^13  &  14  Car.  2,  c.  12,  s.  21,  which  provides  for 
the  appointment  of  overseers  in  divisions  less  than  parishes,  and  enables 
such  overseers  to  exercise  the  necessary  authorities  for  the  relief  of  the 
poor,  takes  no  notice  of  persons  exercising  the  functions  of  churchwar- 
den in  such  divisions.  In  Rex  v.  Nantwichy  16  East,  228,  it  was  held 
that  an  indenture  executed  by  the  overseers  of  a  township  acting  under 
8tat.  13  k  14  Car.  2,  c.  21,  was  good,  though  the  churchwardens  of  the 
parish  did  not  join.  The  language  of  the  judges  there  evidently  shows 
that  they  considered  the  management  of  the  poor  in  townships  under  the 
statute  of  Charles  to  be  in  the  overseers  exclusively.  It  may  be  con- 
tended that  there  are  later  statutes  which  give  power  in  the  manage- 
ment of  the  poor  to  persons  acting  as  the  churchwardens  of  townships ; 
but,  at  any  rate,  such  powers  must  be  confined  to  the  purposes  for  which 
they  are  given,  and  none  are  given  in  the  case  of  bastardy.  Lastly,  as 
to  the  assistant  overseer,  by  stat.  59  G.  3,  c.  12,  s.  7,  he  is  authorized 
to  execute  such  duties  only  as  are  expressed  in  the  warrant  for  his  ap- 
pointment. It  does  not  appear  in  this  case  that  signing  the  notice  in 
question  was  one  of  the  duties  so  expressed. 

S.  Temple,  contra.  The  affidavits  show  that  Egton  is  not  only  a  town- 
ship, but  a  perpetual  curacy.  If  not  a  parish,  it  is  in  the  nature  of  a 
parish.  And,  although  stat.  43  Eliz.  c.  2,  s.  1,  speaks  of  the  church- 
wardens of  "every  parish,"  the  subsequent  statutes  relating  to  the  poor, 
except  stat.  13  &  14  Car.  2,  c.  12,  generally  have  the  words  "  church- 
wardens and  overseers  of  the  poor  of  any  parish,  township,  or  place." 
(Lord  Dknman,  C.  J.  That  may  perhaps  be  construed  distributively.] 
n  Rez  V.  Nantwich,  16  East,  239,  Bayley,  J.,  referring  to  stat,  8  &  9 
W.  3,  c.  30,  s.  1,  says,  "  It  would  seem  from  the  use  of  the  words,  *  the 
churchwardens  and  overseers  of  any  parish,  township,  or  place,  or  the 
overseers  of  any  other  place  where  there  are  no  churchwardens,*  that 
the  legislature  considered  that  the  word  churchwardens  would-  apply  to 
a  township  as  well  as  a  parish.  Perhaps  it  may  be  inaccurate  so  to 
apply  it,  for  there  may  be  no  instance  of  a  church  for  a  township  ;  but 
still  if  there  were  a  chapel  within  it,  the  legislature  might  think  the 
word  not  inapplicable.'*  And  again,  in  commenting  on  stat.  17  G.  2, 
c.  38,  s.  15,  which  enacts,  that  "  overseers  of  the  poor,  within  every 
township  or  place  where  there  are  no  churchwardens,**  shall  do  all  the 
acts,  &c.,  concerning  the  relief  of  the  poor,  as  churchwardens  and  over- 
seers may  do  by  this  act,  or  any  former  statute  concerning  the  poor, 
Bayley,  J.,  says,  "  The  words  '  where  no  churchwardens*  mean  where 
there  are  no  such  churchwardens  as  with  the  overseers  constitute  the 
officers  of  that  place.**  It  may  be  that  in  some  statutes  "  overseers*' 
are  spoken  of  as  distinct  officers,  and  in  exclusion  of  the  churchwardens ; 
but  in  stat.  4  &  5  W.  4,  c.  76,  by  the  interpretation  clause,  sect.  109, 
the  word  "overseer**  includes  churchwardens,  "so  far  as  they  are 
authorized  or  required  by  law  to  act  in  the  management  or  relief  of  the 
poor,  or  in  the  collection  or  distribution  of  the  poor-rate.**  The  pro- 
ceeding now  in  question  concerns  the  distribution  of  the  poor-rate,  in- 
asmuch as  the  costs  will  be  payable  out  of  that  rate.  And  it  is  not 
correct  to  say  that  by  the  former  statutes  churchwardens  were  not  called 
upon  to  act  in  cases  of  bastardy :  the  notice  of  appeal  under  stat.  49  G. 
j8,  c.  68,  8.  5,  was  to  be  given  to  "the  churchwardens  and  overseers.** 
The  giving  notice,  in  the  present  case,  was  not  a  mere  ministerial  act. 
The  notice  is  that  from  which  the  justices  derive  jurisdiction ;  by  giving 
it  the  costs  are  incurred  in  case  of  failure.     The  taking  of  such  a  step 
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is  therefore  an  exercise  of  discretion.     The  party  against  whom  the 
application  ia  made  has  a  right  to  know  that  all  the  proper  officers  hare 
concurred  in  it ;  and  the  signature  of  the  notice  is  all  the  evidence  he 
can  have  on  that  subject  before  he  determines  on  resisting  or  submitting. 
The  statute  is  highly  penal  on  the  putative  father;  and  the  object  of 
sect.  73  was  to  put  an  obstacle  in  the  way  of  obtaining  an  order.     The 
Court  will  not  presume  that  the  parties  who  signed  this  notice  were  the 
majority  of  those  not  prevented  by  sickness  or  other  just  excuse :  those 
who  rely  on  such  an  exemption  ought  to  show  the  facts  which  raise  it. 
The  Court  will  presume  omnia  ritfe  acta  where  jurisdiction  appears,  but 
not  for  the  purpose  of  giving  jurisdiction.     In  Rex  v.  Oatesby  the  pre- 
sumption made  was  in  favour  of  a  certificate  more  than  sixty  years  old. 
Lord  Denman,  C.  J.     One  of  the  answers  given  by  Mr.  Bliss  is 
decisive  against  this  rule.     Not  only  a  majority  of  the  officers  by  whom 
the  notice  should  have  been  given,  but  all,  appear  to  have  signed  it.     The 
statute  43  Eliz.  c.  2,  s.  1,  joins  the  churchwardens  "of  every  parish" 
with  the  householders  there  mentioned,  as  overseers  of  the  poor.     The 
statute  13  &  14  Car.  2,  c.  12,  s.  21,  directs  that  overseers  shall  be  chosen 
to  act  for  the  relief  of  the  poor  in  townships,  but  makes  no  mention  of 
church  or  chapelwardens.     Then  there  are  some  later  statutes,  not  very 
strictly  worded,  fjrom  the  language  of  which  it  is  inferred  that  the  legis- 
lature considered  townships  as  districts  which  might  have  churchwardens 
acting  in  the  management  of  the  poor.     Perhaps  it  would  be  found,  on 
a  critical  examination,  that,  wherever  language  of  this  kind  occurs, 
"churchwardens"  are  mentioned  before  "overseers,"  and  "parish"  in 
a  corresponding  position  before  "  township  or  place."     But,  supposing 
the  legislature  to  have  believed,  when  passing  the  late  act,  that  a  power 
in  the  management  of  the  poor  was  granted  to  persons  exercising  the 
functions  of  churchwardens  in  the  smaller  districts,  that  cannot  raise  a 
new  set  of  officers,  aiM  make  chapelwardens  overseers.     It  would  often 
be  a  difficult  question  of  law  what  a  chapelry  was,  the  wardens  of  which 
were  to  act  as  overseers.     It  is  best  to  hold  that  the  statute  of  Charles 
does  not  contemplate  churchwardens  of  townships  as  officers  who  are  to 
manage  the  poor.     And  this  decision  is  not  contrary  to  the  judgment  of 
Bayley,  J.,  in  Bex  v.  Nantwieh,    The  decision  of  the  Court  there  was  only 
that,  in  the  binding  of  an  apprentice  by  the  overseers  of  a  township,  the 
churchwardens  of  the  parish  need  not  join.     Batley,  J.,  says  that  the 
legislature  may  have  thought  the  word  "  churchwardens"  not  inapplicable 
where  there  was  a  township  with  a  chapel ;  but,  he  adds,  it  would  be 
incongruous  to  hold  that  the  churchwardens  of  a  parish  were  to  concur 
in  granting  a  township  certificate,  for  then  churchwardens  resident  in 
township  A.  might  have  to  certify  that  a  pauper  was  settled  in  town- 
ship B.     That  is,  granting  the  assumption  as  to  churchwardens  of  town- 
ships, upon  which   no   decision   was   necessary,  still   the  proposition 
contended  for  with  respect  to  churchwardens  of  parishes  was  not  main- 
tainable.    As  to  the  objection  here,  that  the  assistant  overseer  did  not 
join  in  the  notice :  his  office  exists  by  a  particular  statute,  59  G.  3,  c.  12, 
s.  7,  under  which  various  powers  may  be  given  to  him,  according  to  the 
form  of  his  appointment.     To  decide  whether  he  was  an  overseer  who 
ought  to  have  signed  this  notice,  we  should  know  the  nature  of  his  ap- 
pointment and  the  extent  of  his  powers. (a) 

(a)  See  Bennett  Y.Edwards,  7  B.  &  C.  686,  (14  E.  C  L.  R.  ;)  8  B.  &  C.  702,  (15  E.  C 
L.  R. ;)  Edward*  y.  Bennett,  6  Bing.  280,  (19  E.  C.  L.  R. ;)  Batcheldor  v.  UodoM,  4  A.  & 
E.  692,  (31  E.  C.  L.  R.) 
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LiTTLEDALB,  J.  I  am  of  the  same  opinion.  I  do  not  find  that,  by 
Stat.  13  &  14  Gar.  2,  c.  12,  b.  21,  churchwardens  or  chapelwardena  are 
joined  with  the  overseers  as  managers  of  the  poor  in  townships.  It  is 
true  that  some  subsequent  statutes  mention  the  ^'churchwardens  and 
overseers"  of  any  parish,  township,  or  place ;  but  that  cannot  have  the 
effect  of  80  far  altering  the  laws  as  to  make  chapelwardens  overseers ; 
and  the  words  may  mean  '^  churchwardens  and  overseers"  in  parishes, 
and  overseers  in  any  other  "township  or  place."  As  to  the  assistant 
overseer,  we  do  not  know  his  powers. 

Patteson,  J.  I  wish  not  to  be  understood  as  giving  an  opinion 
whether  or  not  all  the  persons  who  are  overseers  of  the  poor  must  join 
in  giving  a  notice  under  stat.  4  &  5.  W.  4,  c.  76,  s.  73 ;  because  I  think 
that  in  this  case  all  have  joined.  A  similar  point  has  lately  been  before 
the  Court  on  sect.  81  of  this  statute ;  (a)  but  the  words  of  that  clause 
are  different  from  those  of  sect.  73.  It  is  contended  that,  under  stat. 
13  &  14  Gar.  2,  c.  12,  s.  21,  the  chapelwardens,  where  there  is  a  chapelry, 
are  overseers  for  the  township.  But  Rex  v.  Nantwich  shows  that  that 
could  be  so  only  where  the  chapelry  and  township  were  exactly  co- 
extensive ;  and  the  Gourt  cannot,  on  every  occasion,  inquire  into  that 
fact.  As  to  the  argument  derived  from  the  mention,  in  some  later 
statutes,  of  " churchwardens  and  overseers"  of  any  "parish,  township, 
or  place,"  I  find  no  instance  of  such  a  clause  in  which  "township  or 
place"  is  mentioned  without  "parish."  The  legislature  may  therefore 
mean,  in  those  instances,  churchwardens  where  the  district  is  a  parish, 
and  overseers  where  it  is  a  parish,  township,  or  other  place.  It  is  true 
that  in  stat.  17  6.  2,  c.  38,  s.  17,  mention  is  made  of  "  overseers  of  the 
poor,  within  every  township  or  place  where  there  are  no  churchwardens," 
as  if  there  might  be*churchwardens  acting  as  overseers  for  places  less 
than  parishes.  But  Hhat  has  never  been  decided ;  and  we  are  not 
authorized  in  considering  it  as  implied;  With  respect  to  the  assistant 
overseer,  it  lay  on  those  who  require  his  signature,  to  show  that  his  duty 
was  to  give  it.(6)  Rule  discharged. (c) 

(a)  See  Rez  t.  The  Jtutieea  of  Derhythirey  (standing  for  judgment  when  this  case  was 
decided,)  post,  p.  8S5. 
lb)  Williams,  J.,  was  sitting  in  the  bail  oonrt  for  Coleridge,  J.,  who  was  indisposed. 
\c)  See  the  next  case. 


The  KING  against  The  Justices  of  WARWICKSHIRE. 

(SOLIHULL  against  NORTON  LINDSEY.) 

The  KING  against  The  Same. 

(STONELEIGH  against  BRINKLOW.)— p.  873. 

Under  etat  4  &  5  W.  4,  c  76,  s.  81,  notice  of  grounds  of  appeal  is  sufficiently  given,  if  senred 
on  one  of  the  officers  having  the  management  of  the  poof  of  the  removing  parish. 

And  such  notice  is  sufficient  if  signed  hy  a  majority  of  such  officers  of  the  appellant  parish ;  no 
fraud  appearing. 

An  appeal  by  the  parish  of  Solihull  against  an  order  of  removal  from 
the  parish  of  Norton  Lindsey  (both  in  the  county  of  Warwick)  came  on 
to  be  heard  at  the  Warwickshire  Quarter  Sessions,  October,  1836,  when 
it  appeared  that  Norton  Lindsey  had  a  churchwarden  and  two  overseers, 
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and  that  notice  of  grounds  of  appeal  had  been  served  upon  ThomaB 
Canning,  who  was  the  churchwarden  and  one  of  the  overseers  of.Norton 
Lindsey,  but  not  upon  the  other  overseer.  The  sessions,  considering 
this  service  insufficient,  refused  to  hear  the  appeal  further,  and  confirmed 
the  order.  A  rule  nisi  was  afterwards  obtained  for  a  mandamus  to  the 
justices  to  enter  continuances  and  hear  the  appeal.  Affidavits  were 
filed  in  opposition  to  the  rule,  by  which  it  appeared,  in  addition  to  the 
above  objection,  that  one  Wilkes  had  for  seven  years  been  assistant 
overseer  for  Solihull  and  acted  as  such  overseer,  and  that  he  had  not 
signed  the  statement  of  grounds,  which,  however,  was  signed  by  the  two 
churchwardens  and  four  overseers.  Notice  of  appeal  (not  signed  by 
Wilkes)  was  served  on  both  the  above-mentioned  officers  of  Norton 
Lindsey. 

An  appeal  by  the  parish  of  Stoneleigh  against  an  order  of  removal 
from  the  parish  of  Brinklow  (both  in  the  county  of  Warwick)  came  on 
to  be  heard  at  the  Warwickshire  Quarter  Sessions,  April,  1837,  when 
the  sessions  refused  to  hear  the  case,  it  appearing  that  the  notices  of 
appeal  and  grounds  of  appeal  had  been  served  upon  one  overseer  and 
one  churchwarden  only,  of  the  respondent  parish,  that  parish  having 
two  churchwardens  and  two  overseers.  A  rule  nisi  was  obtained  for  a 
mandamus  to  the  justices  to  enter  continuances  and  hear  the  appeal. 
The  two  motions  now  came  on  for  argument. 

Waddington  and  Miller  showed  cause  in  the  first-mentioned  case. 
Stat.  4  &  5  W.  4,  c.  76,  s.  81,  enacts  that,  where  notice  of  appeal 
against  an  order  of  removal  shall  be  given,  ^^  the  overseers  or  guardians 
of  the  parish  appealing  against  such  order,  or  any  three  or  more  of 
such  guardians,  shall,  with  such  notice,  or  fourteen  days  at  least  before 
the  first  day  of  the  sessions  at  which  such  appeal  is  intended  to  be  tried, 
send  or  deliver  to  the  overseers  of  the  respondent  parish  a  statement  in 
writing  under  their  hands  of  the  grounds  of  such  appeal ;"  otherwise  it 
shall  not  be  lawful  for  them  to  be  heard  in  support  of  the  appeal.     To 
satisfy  that  clause,  the  statement  of  grounds  of  appeal  here  ought  to 
have  been  signed  by  the  assistant  overseer,  who,  by  the  interpretation 
clause,  sect.  109,  is  included  in  the  term  "overseers"  "of  the  parish 
appealing,"  in  sect.  81.     [Patteson,  J.     Have  you  the  assistant  over- 
seer's warrant  of  appointment  ?     We  held  the  other  day,  in  Rex  v.  The 
Justices  of  the  North   Riding^  ante,  p.  863,  that    the  duties  of  the 
assistant  overseer  are  limited  by  his  warrant,  and  that,  to  ascertain 
them,  we  must  see  the  warrant.]     The  interpretation  clause  here  ex- 
pressly brings  an  "assistant  overseer'*  within  the  scope  of  the  word, 
"overseers"  in  sect.  81.     Whatever  be  his  duties,  if  he  be  an  assistant 
overseer,  he  is  within  the  clause.     [Patteson,  J.  •  The  qualifying  ^ifords 
of  sect.  109,  referred  to  in  Rex  v.  The  Justices  of  the  North  Riding, 
ante,  p.  864,  "  so  far  as  they  are  authorized  or  required  by  law  to  act 
in  the  management  or  relief  of  the  poor,"  do  not  aflfect  this  case.]    The 
first  objection,  then,  is,  that  the  notice,  here,  ought  to  have  been  given 
by  all  the  churchwardens  and  overseers.     In  Rex  v.  Beeston^  3  T.  R 
595,  BuLLER,  J.,  says,  "  The  eighth  section,"  (of  stat,  9  G.  1,  c.  T,) 
"  speaking  of  the  time  of  notice  to  be  given  of  appeals  from  orders  of 
removal,  says  that  no  appeal  shall  be  proceeded  on,  unless  reasonable 
notice  be  given   by  the  churchwardens  and  overseers  of  the   parish 
appealing  unto  the  churchwardens  and  overseers  of  the  other  parish. 
But  it  never  was  imagined  that  a  notice  given  only  by  three  chorch- 
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wardens  and  overseers  was  insuflScient ;  the  contrary  opinion  has  always 
been   held.     The  usage,  therefore,  shows  what  is  meant  by  the  general 
term  '  churchwardens  and  overseers.' "    And  this  dictum  is  repeated  in  2 
Nol.  P.  L.  524,  note  (4)  4th  ed.     But  the  statute  is  erroneously  quoted 
both  by  BuLLER,  J.,  and  Mr.  Nolan,  for  the  words  are  "  unless  reason- 
able  notice  be  given  by  the  churchwardens  or  overseers,"  "unto  the 
churchwardens  or  overseers."    And,  whatever  may  have  been  the  former 
practice  as  to  notices  of  appeal,  the  new  statute,  in  using  the  wprds  "  the 
overseers,"  explained  as  they  are  in  the  interpretation  clause,  must  be 
taken  to  require  a  notice  by  all  the  persons  who  come  under  the  de- 
scription of  overseers.     In  the  case  of  guardians,  where,  as  the  body 
may  be  numerous,  it  is  intended  that  notice  by  a  limited  number  shall 
suffice,  the  words  used  are  "guardians,"  "or  any  three  or  more  of  such 
guardians."     In  Right  dem.  Fisher  v.  Cuthelly  5  East,  491,  where  a 
lease  was  made  determinable   by  landlord  or  tenant  on  six  months' 
notice,  given  "under  his  or  their  respective  hand  or  hands,"  a  notice 
signed  by  two  only  of  three,  who  had  become  joint-tenants  as  devisees 
of  the  lessor,  was  held  insufficient,  though  purporting  to  be  on  behalf 
of  themselves  and  the  third.     The  decision  in  Doe  dem.  Aslin  v.  Sum- 
meraetty  1  B.  &  Ad.  135,  (20  E.  C.  L.  R.,)  which  may  be  referred  to, 
proceeded  on  grounds  quite  inapplicable  to  the  present  case ;  and  Might 
dem.  Fisher  v.  Cuthell  was  there  distinguished  from  the  case  before  the 
Court,  but  not  overruled.     Secondly,  by  sect.  81  of  stat.  4  &  5  W.  4, 
c.  76,  notice  of  the  grounds  of  appeal  should  have  been  served  upon 
*'the  overseers  of  the  respondent  parish."     A  service  upon  one  only 
is  not  such  as  the  sessions  are  bound  to  hold  sufficient.     According  to 
the  interpretation  clause,  every  one  ought  to  have  notice.    [Patteson,  J, 
Adopting  this  mode  of  construction,  which  makes  "overseers"  mean  the 
actual  persons,  all  the  individuals  must  appear  and  answer  at  the  sessions. 
They  could  not  even  be  heard  by  counsel.     Williams,  J.     Mr.  Nolan 
seems  to  have  thought  (a)  that,  under  stat.  9  G.  1,  c.  7,  s.  8,  notice  of 
appeal  given  to  one  parish  officer  would  have  been  sufficient,  in  the 
absence  of  fraud.]     Where  the  legislature  has  intended  that  a  notice 
should  be  sufficient  if  given  to  some  or  one  only  of  a  body  of  overseers 
or  justices,  the  language  used   is,  "shall  give  such  notice"  "to  the 
churchwardens  or  overseers  of  the  poor,  or  any  two  or  more  of  them," 
(stat.  U.  K.  41  G.  3,  c.  23,  s.  6,)  or  "on  giving  notice  to  such  justices 
or  to  one  of  them  and  also  to  the  churchwardens  and  overseers,"  "or  to 
one  of  them,"  (stat.  49  G.  3,  c.  68,  s.  5 ;)  in  which  clauses  it  is  clear  that 
the  words  "churchwardens,"  "overseers,"  and  "justices,"  without  the 
qualifying  words  that  follow,  must  have  meant  all.     This  construction 
is  supported  by  the  judgment  of  Taunton,  J.,  in  Rex  v.  The  Justices  of 
Norfolk,  2  B.  &  Ad.  944,  (22  E.  C.  L.  R.)     It  may  be  said  that  notice 
to  one  overseer  or  churchwarden  is  virtually  notice  to  all.     But  Malkin 
v.  Vickerstaffy  3  B.  &  Aid.  89,  (5  E.  C.  L.  R.,)  shows  that  whether  a 
parish  officer  was  cognizant  or  not  of  that  which  passed  between  his 
partner  in  office  and  another  person  is,  in  civil  actions,  a  question  for 
the  jury ;  here,  therefore,  it  was  for  the  sessions ;  and  they  have  not 
been  satisfied  that  any  such  privity  existed. 

Daniel  and  G.  Hayes,  contra,  were  stopped  by  the  Court ;  and  it  was 
not  thought  necessary  to  hear  any  argument  in  the  second  case. 
Lord  Denman,  C.  J.     We  have  no  doubt  on  this  point,  and  are 
(a)  2  Nol.  P.  C.  527,  note  (5,)  4th  ed. 
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desirous  of  promulgating  our  opinion  as  early  as  the  opportunity  offers. 
We  think  that,  under  the  clause  in  question,  service  of  notice  upon  one 
officer  is  good,  and  that  notice  by  a  majority  of  the  officers,  without 
fraud,  is  also  good.     The  rules  will  be  absolute  in  both  cases. 
LiTTLEDALB,  Patteson,  and  Williams,  Js.,  concurred. 

Rules  ab8olttte.(a) 

(a)  See  Hex  ▼.  The  Jtutieea  of  Derhythire,  p.  885,  post 


The  KING  against  The  Inhabitants  of  MISTERTON.— p.  878. 

The  parish  of  S.,  removing  a  pauper  to  M^  sent  to  M.  his  examination,  which  stated  that  the 
pauper  was  hired  by  one  D.  P.  of  T.,  to  serve  him  for  a  year,  from  May-day,  1829 ;  that  pau- 
per went  into  his  service  in  the  parish  of  T. ;  that,  when  he  had  been  there  a  fortnight,  his 
master  said  that  the  servant  of  his  mother,  Mrs.  P.,  of  M.,  did  not  suit,  and  proposed  to  pauper 
to  go  and  live  with  Mrs.  P.,  instead  of  him ;  and  that  pauper  consented,  went  to  M.,  and  served 
tlie  remainder  of  his  year  with  Mrs.  P.,  without  any  fresh  agreement. 

M.  appealed,  stating,  by  their  notice  of  grounds  of  appeal,  that  the  pauper  did  not  gain  any  aettJ^ 
ment  in  M.  by  reason  of  his  having  been  hired  by  D.  P.  of  T.,  to  serve  him  for  a  year,  and 
having  served  D.  P.  for  a  fortnight  in  T.,  and  D.  P.*s  mother  for  the  rest  of  the  year  in  M^ 
under  the  circumstances  stated  in  the  examination;  and  that  pauper's  contract  of  service  with 
D  P.  was  dissolved  on  pauperis  leaving  the  same. 

At  the  sessions,  the  respondents  opened  as  their  case,  that  the  pauper  had  been  hired  by  and 
served  D.  P.,  father  of  the  above-mentioned  D.  P.,  and  husband  of  Mrs.  P.,  for  a  year  ending 
at  May-day,  1829 ;  that  the  hiring  in  1829  was  by  D.  P.  the  younger,  as  agent  for  his  father, 
and  that  the  paufier  in  fact  served  for  the  whole  year,  beginning  on  May-day,  1829,  under  the 
original  hiring  made  on  behalf  of  D.  P.,  the  father.  The  sessions  received  proof  of  this  case, 
and  confirmed  the  order,  subject  to  the  opinion  of  the  Court  of  K.  B.  on  the  admissibility  of 
the  evidence. 

Held,  that  by  stat  4  &  5  W.  4,  c  76,  s.  81,  the  respondents  were  precluded  from  going  into 
such  evidence.     Order  of  sessions  quashed. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  John 
Wood  and  Sarah  his  wife  from  the  parish  of  Stow,  in  the  parts  of  Lind- 
sey,  in  Lincolnshire,  to  the  parish  of  Misterton,  in  Nottinghamshire,  the 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  pauper  was  removed  from  Stow  to  Misterton,  October  13th, 
1834 ;  and  a  copy  of  the  order,  examination  of  the  pauper,  and  notice 
of  chargeability,  were  sent  to  the  appellants,  pursuant  to  and  as  pre- 
scribed by  Stat.  4  &  5  W.  4,  c.  76,  s.  79,  and  filed  at  the  sessions.  The 
words  of  the  examination,  so  far  as  relates  to  any  settlement  of  the 
pauper,  were  as  follows.  The  pauper  saith  that  he  is  twenty-three  years 
of  age,  and  was  born  at  Gainsborough;  and  that,  at  Gainsborough 
statutes,  before  May-day,  1829,  he  was  hired  by  Mr.  David  Parkinson, 
of  Thonock,  in  the  said  parts,  farmer,  to  ^erve  him  for  a  year,  from 
May-day  1829,  to  May-day,  1830,  for  8Z.  10«.  wages ;  that  he  went  into 
his  service  at  Thonock  at  May-day;  and,  when  he  had  been  there 
about  a  fortnight,  his  master  informed  him  that  the  servant  of  his  mother, 
Mrs.  Parkinson,  of  Misterton,  in  the  county  of  Nottingham,  did  not 
suit  her,  and  asked  him  if  he  had  any  objection  to  change  places  with 
Mrs.  Parkinson's  servant,  and  go  and  live  with  her  instead  of  him ;  that 
the  pauper  said  he  had  no  objection,  and,  without  having  any  fresh 
agreement,  he  went  to  Misterton,  and  served  the  remainder  of  his  year's 
service  with  Mrs.  Parkinson,  and  at  the  end  of  the  year  received  of  her 
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SL  10«.,  tte  amount  of  his  wages.     There  were  no  grounds  of  removal 
other  than  the  above  stated  in  the  order,  examination,  or  otherwise. 

Th3  appellants  had  duly  given  notice  of  appeal,  and,  as  the  grounds 
of  their  appeal,  stated  in  their  notice  that  the  pauper  did  not,  in  fact, 
gain  a  settlement  in  Misterton  by  reason  of  having  been  hired  by  Mr. 
David  Parkinson,  of  Thonock,  to  serve  him  for  a  year  from  May-day, 
1829,  to  May-day,  1830,  and  by  reason  of  having  served  first  the  said 
David  Parkinson  for  a  fortnight,  in  Thonock  aforesaid,  and  afterwards 
the  mother  of  the  said  David  Parkinson,- in  Misterton  aforesaid,  for  the 
remaining  part  of  the  said  year,  under  the  circumstances  stated  in  the 
examination  upon  which  the  said  order  of  removal  was  grounded ;  and 
that  the  contract  of  service  with  the  said  David  Parkinson  was  dissolved 
on  the  pauper  leaving  the  same. 

The  respondents'  counsel,  in  opening  their  case,  stated  that  he  should 
prove  a  settlement  in  the  appellant  parish  as  follows.  That  the  pauper 
was  hired  previously  to  May-day,  1828,  by  David  Parkinson,  the  elder, 
father  of  the  said  David  Parkinson,  and  husband  of  Mrs.  Parkinson 
hereinafter  mentioned,  to  serve  him,  D.  P.,  the  elder,  from  May-day, 
1828,  for  a  year ;  that  at  that  time  D.  P.  the  elder  lived  at  Lea ;  that 
the  pauper  entered  the  service  of  D.  P.  the  elder  accordingly,  and  con- 
tinued in  his  service  until  Lady-day,  1829,  when  D.  P.  the  elder  quitted 
Lea  and  took  a  farm  at  Thonock,  and  also  a  farm  at  Misterton,  the 
appellant  parish,  to  which  latter  parish  the  said  D.  P.  the  elder  himself 
went  to  reside  with  the  said  Mrs.  Parkinson,  and  placed  his  son  David 
at  Thonock,  as  his,  the  said  David  the  elder's,  servant  to  manage  that 
farm.  David  the  elder  himself  never  resided  at  Thonock,  nor  did  Mrs. 
Parkinson.  The  pauper  continued  in  the  service  of  David  the  elder, 
but,  by  his  direction,  accompanied  David  the  son  to  Thonock  as  the  ser-i 
vant  of  David  the  father.  Shortly  before  May-day,  1829,  David  the 
son,  as  the  agent  of  his  father  David  the  elder,  hired  the  pauper  to 
serve  David  the  elder,  and  as  the  servant  of  David  the  elder,  for  another 
year  from  the  May-day  following;  and  the  pauper  continued  in  the 
service  of  David  the  elder  at  Thonock  until  David  the  elder  died,  which 
event  took  place  shortly  after  May-day,  1829.  Shortly  after  the  death 
of  David  the  elder,  the  said  David  the  younger  informed  the  pauper 
that  the  said  Mrs.  Parkinson,  his  mother,  the  widow  of  David  the  elder, 
who  continued  to  reside  at  Misterton,  had  a  servant  at  Misterton  who 
did  not  suit  her,  and  proposed  to  the  pauper  to  go  to  Misterton,  and  that 
that  servant  should  come  to  Thonock,  which  was  accordingly  done,  and 
the  pauper  served  out  the  remainder  of  the  year  at  Misterton  under  the 
original  hiring  to  David,  the  deceased,  and  was  paid  the  81.  10a,  wages 
originally  agreed  upon,  by  the  said  Mrs.  Parkinson  the  widow. 

The  counsel  for  the  appellants  then  objected  to  the  respondents  going 
into  this  case,  or  giving  evidence  thereof,  it  not  being  stated  in  the  order 
of  removal,  or  examination,  or  notice  of  removal,  or  notice  of  appeal, 
and  being  different  from  the  case  which  the  appellants  had  come  to  meet, 
and  understood  would  be  attempted  to  be  proved  by  the  respondents. 
The  Court,  after  hearing  counsel  on  both  sides,  decided  upon  hearing 
the  evidence,  and  confirmed  the  order,  subject  to  the  opinion  of  this 
Court,  whether  the  respondents  were  at  liberty  to  go  into  or  give  evi- 
dence of  the  settlement  of  the  pauper  as  above  opened  by  the  respond- 
ents' counsel.     The  appellants  dechned  calling  any  evidence,  or  address- 
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ing  the  Court,  on  the  ground  that  the  respondents  were  not  at  liherty  to 
go  into  or  give  evidence  of  the  case  opened. 

The  case  was  argued  in  this  term.(a) 

Goulhum^  Serjt.,  and  Wildmany  in  support  of  the  order  of  sessions. 
The  objection  rests  upon  the  enactment  in  stat.  4  &  5  W.  4,  c*  76,  s.  81, 
"  that  it  shall  not  be  lawful  for  the  respondent  or  appellant  parish,  on 
the  hearing  of  any  appeal,  to  go  into  or  give  evidence  of  any  other 
grounds  of  removal,  or  of  appeal  against  any  order  of  removal,  than 
those  set  forth  in  such  respective  order,  examination,  or  statement"  (of 
grounds  of  appeal)  "  as  aforesaid."     The  respondents  here  did  not  pro- 
pose to  show  "  other  grounds"  of  removal  than  those  which  the  exami- 
nation disclosed,  but  to  strengthen  those  grounds,  and  to  clear  up  what 
was  ambiguous,  and  supply  what  was  imperfect,  in  the  pauper's  state- 
ment.    In  Rex  V.  Kelvedon,  5  A.  &  E.  687,  (81  E.  C.  L.  R.,)  S.  C.  1 
N.  &  P.  138,  (36  E.  C.  L.  R.,)  where  the  examination  merely  stated 
that  the  pauper  had  heard  and  believed  that  his  father  belonged  to  Col- 
aterworthf  and  had  heard  his  father  say  that  he  was  a  certificated  man 
from  Colsterworth,  this  Court  held  that,  on ''appeal,  the  respondents 
might  prove  a  settlement  of  the  father. in  Colsterworth  by  apprentice- 
ship.    No  fraud  is  shown  here ;  and  the  surprise  on  the  appellants  was 
not  greater  than  in  Rez  v.  Kelvedon,     The  ambiguity  was  one  which 
the  appellants  themselves  might  have  cleared  up  by  examining  the  pauper. 
It  appears  that  there  were  two  David  Parkinsons ;  the  examination  shows 
that  the  pauper  was  hired  by  David  Parkinson,  farmer,  and  that  ^'  his 
master"  afterwards  proposed  to  him  to  go  to  Mrs.  Parkinson's  at  Mis- 
terton.    The  evidence  was  offered  to  show  that  the  person  who  hired 
the  pauper  was  David  Parkinson  the  elder,  by  David  Parkinson  the 
younger,  as  his  agent ;  and  to  explain  the  circumstances  under  which 
"  his  master"  (David  the  younger,  after  the  father's  death)  proposed  his 
going  to  Misterton.     [Lord  Denman,  C.  J.     I  cannot  make  out  any 
ambiguity  in  the  examination,  or  any  settlement ;  the  whole  case  for  tbe 
respondents  arises  upon  the  facts  opened  on  their  behalf  at  sessions. 
Patteson,  J.     There  can  be  no  doubt  that  Parkinson  the  younger  was 
the  "  Mr.  David  Parkinson,  farmer,"  referred  to  by  the  original  exami- 
nation.    "  His  master"  clearly  refers  to  the  son ;  for  it  appears,  by 
the  case  afterwards  opened,  that  the  father  was  dead  at  the  time  to  which 
that  expression  relates.     And  the  examination  states  that  on  the  hiring 
in  1829,  the  pauper  "went  into"  David  Parkinson's  service.     If  that 
moans  the  father's,  he  was  in  it  already,  according  to  the  statement  at 
sessions.     No  persons  could  be  more  misled  than  the  appellants  were  by 
tins  examination.     Lord  Denman,  C.  J.     You  furnish  the  appellants 
with  one  set  of  facts,  which  they  dispute,  and  then,  at  the  sessions,  you 
open  a  case  which  is  quite  different.     Nothing  can  be  more  dangerous.] 
Tlie  first  statement  is  merely  inaccurate.     [Lord  Denman,  C.  J.    It  i^ 
as  easy,  in  such  a  case,  to  suppose  fraud  as  inaccuracy.]     The  Court 
will  not  presume  fraud.     It  is  not  said  in  the  act  that  respondents  shall 
give  no  evidence  of  any  settlement  which  is  not  negatived  by  the  notice 
of  grounds  of  appeal.     The  two  statements  on  behalf  of  the  respond- 
ents are  consistent ;  and  the  sessions,  by  confirming  the  order,  ns^e 
shown  that  they  looked  upon  the  second  statement  as  supporting  the 
first. 

Whitehunt  contra.     Respondents  may  perhaps  support  their  order 
(<i)  Mi^  27th.     Before  Lord  Denmao,  G.  J.,  Littledale  tad  Patteson,  Js. 
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on  grounds  not  disclosed  in  the  examination,  provided  the  settlement 
relied  upon  be  still  in  substance  the  same.  But  that  was  not  so  here. 
A  supposed  settlement  by  hiring  to  Parkinson  the  younger  is  set  up  and 
abandoned ;  and  then  a  settlement  by  hiring  to  Parkinson  the  elder  is 
substituted.  The  examination  states  that,  in  1829,  David  Parkinson 
hired  the  pauper  to  serve  him;  that  the  pauper  went  into  hU  service, 
and  that,  when  he  had  been  there  a  fortnight,  the  pauper  8  master  in- 
formed him  that  the  servant  of  Aw  mother  did  not  suit  her.  The  notice 
of  appeal  expressly  points  to  a  hiring  by  the  son  as  part  of  the  ground 
of  settlement  which  is  disputed.  The  subsequent  introduction  of  the 
father  is  a  fraud  upon  the  appellants.  Rex  v.  Kelvedon  is  very  differ- 
ent from  this  case.  [Lord  Denman,  C.  J.  I  do  not  think  it  is  appli- 
cable.] Rex  V.  EMeach,  5  A.  &  E.  686,  (31  E.  C.  L.  R.,)  where  the 
appellants  were  held  to  be  concluded  by  a  statement  in  their  notice  of 
grounds  of  appeal,  is  more  analogous.  The  examination  here  did  not, 
in  fact,  show  any  settlement ;  a  new  case  was  opened  at  sessions  to  sup- 
ply what  was  before  wanting. 

The  Court  adjourned,  without  hearing  the  rest  of  the  argument ;  and 
'in  the  same  term,  June  7th, 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  Court.  We  do 
not  think  it  necessary  to  hear  Mr.  Whitehur9t  further  in  this  case.  The 
examination  of  the  pauper  stated  that  he  had  been  hired  by  David  Par- 
kinson in  1829,  and  had  afterwards  transferred  his  service,  or  rather 
engaged  himself  anew,  to  Mrs.  Parkinson.  The  parish  to  which  the  re- 
moval was  made  gave  notice  of  appeal,  stating,  as  the  ground,  that  no 
settlement  appeared  by  the  examination.  At  the  sessions,  the  respond- 
ents sought  to  give  in  evidence  other  facts,  not  indeed  inconsistent  with 
those  before  stated,  but  which  the  appellants  had  had  no  opportunity  of 
inquiring  into,  and  had  no  reason  to  believe  true  ;  namely,  that  David 
Parkinson,  in  hiring  the  pauper,  acted  on  behalf  of  his  father,  and  that 
the  service  in  Misterton  was  a  service  under  that  hiring.  The  case  thus 
opened  showed  a  good  settlement,  and  might  be  consistent  with  the  facts 
before  stated.  But  we  are  of  opinion  that,  when  both  p&rties  had  come 
to  the  sessions  to  try  such  a  question  as  arose  upon  the  pauper's  exami- 
nation, the  respondents  were  not  at  liberty  to  introduce  new  facts,  which 
the  appellants,  if  before  apprised  of  them,  might  have  thought  true  and 
forborne  appealing,  or  might  have  deemed  false  and  prepared  themselves 
to  dispute.  We  think,  that  under  sect.  81  of  the  new  act,  the  respond- 
ents could  not  so  far  vary  their  case  from  that  stated  in  the  exami- 
nation. 

Order  of  sessions  qua8hed.(a) 

(a)  See  the  next  case. 
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tions  to  the  removal  might  be  numerous.  Lastly,  the  sessions  hare  m 
fact  heard  and  determined  the  case ;  they  have  made  an  order,  which  is 
not  brought  up  by  certiorari,  and  which  is  therefore  final.  It  is  as  if 
they  had  rejected  evidence  on  a  particular  point :  the  order  is  confirmed ; 
how  can  there  be  a  mandamus  to  enter  continuances  and  hear  ? 

N.  iZ.  Clarke  and  Willmore,  contra.  As  to  the  last  point  Rex  v.  The 
Justices  of  Hertfordshire,  4  B.  &  A'd.  561,  (24  E.  C.  L.  R.,)  and  Rex  v.  The 
Justices  of  Lindsey,  6  M.  &  S,  379,  show  that  the  confirmation  does  not 
prevent  a  mandamus  to  hear.  So  in  Rex  v.  The  Justices  of  Lancashire, 
7  B.  &  C.  691,  (14  E.  C.  L.  R.,)  the  mandamus  went,  though  the  appeal 
had  been  dismissed.  As  to  the  sufficiency  of  the  information  in  the 
notice,  the  inconvenience  of  requiring  precise  information  would  be 
greater  than  that  of  obliging  respondents  to  make  their  inquiries  gene- 
rally. Rex  V.  Holbeach  is  in  favour  of  the  appellants ;  for  it  shows 
that  the  attempt  to  give  precise  details  leads  to  the  risk  of  error  and 
defeats  justice.  Rex  v.  Kelvedon  rather  discountenances  the  doctrine 
that  the  legislature  meant  to  call  upon  parties  to  disclose  the  whole  of 
their  case.  The  act  requires  a  statement  of  the  grounds  of  appeal,  not 
of  the  precise  settlement  to  be  relied  on.  The  intention  was  to  let  the 
respondents  know  whether  the  appellants  disputed  the  original  settlement 
or  insisted  on  a  new  one.  All  that  the  Lord  Chief  Justice  said,  when 
this  rule  was  obtained,  respecting  Rex  v.  The  Justices  of  Cornwall,  was 
that  that  case  might  have  gone  too  far ;  but  the  present  is  difi'erent. 
This  application,  in  fact,  rests  upon  a  principle  which  stops  far  short  of 
that  in  Rex  v.  Tlie  Justices  of  Cornwall,  No  grounds  of  objection  at 
all  were  stated  in  Rex  v.  The  Justices  of  Oxfordshire^  and  Rex  v. 
Sheard,  Cur,  adv.  vult, 

LiTTLEDALE,  J.,  in  this  term,  (June  12th,)  delivered  the  judgment  of 
the  Court. 

This  case  was  argued  in  Easter  term  last  in  the  absence  of  my  Lord 
Denman,  who  agrees  however  with  the  judgment  I  am  about  to  pro- 
nounce. The  question  turned  upon  the  sufficiency  of  a  statement  of  the 
grounds  of  appeal  given  by  officers  of  the  township  of  Castleton,  in 
Derbyshire,  against  an  order  of  removal  from  the  township  of  Bradwell, 
in  the  same  county.  The  statement  alleged,  as  the  ground  of  appeal, 
that  the  pauper  had  acquired  a  settlement  in  the  parish  of  Chapel  in  le 
Frith,  by  hiring  and  service  subsequent  to  the  settlement  in  Castleton, 
without  stating  the  time  when,  or  the  name  of  the  master.  At  the  ses- 
sions, the  appellants  proposed  to  give  in  evidence  that  the  pauper  was 
hired  by  and  served  a  person  in  the  parish  of  Chapel  in  le  Frith  since 
his  acquiring  a  settlement  in  the  appellant  parish :  but  the  court  refused 
to  hear  the  evidence,  considering  the  statement  insufficient  within  the 
■eighty-first  section  of  stat.  4  &  5  W.  4,  c.  76. 

That  section  requires  that  the  appellants  should  deliver  a  statement 
in  writing  of  the  grounds  of  their  appeal,  and  provides  that,  on  the 
hearing,  they  shall  not  go  into,  or  give  evidence  of,  any  other  grounds. 
In  this  case,  if  the  statement  delivered  by  the  appellants  was  in  itself 
«ufficient,  they  were  entitled  to  give  the  evidence  they  tendered  at  the 
sessions,  notwithstanding  the  proviso  in  the  act ;  for  it  was  not  evidence 
•of  any  other  ground  of  appeal ;  it  was  to  support  by  detailed  evidence, 
that  ground  which  was  alleged  generally  in  their  statement,  viz.,  settle- 
ment by  hiring  and  service  in  the  parish  of  Chapel  in  le  Frith. 

In  Rex  V.  Holbeach,  5  A.  &  E.  685,  S.  C.  1  N.  &  P.  137,  and  also  in 
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{^Liord  Dexman,  C.  J.  It  strikes  me  at  present  that  that  goes  a  little 
too  far.]  It  is  not  necessary  to  go  so  far  in  the  present  case.  [Lord 
Dbnman,  C.  J.  I  think  the  doctrine  of  that  case  is  not  right  in  the 
latitude  in  which  it  is  stated.] 

A  rule  nisi  was  granted.  By  the  affidavit  in  answer,  it  appeared  that 
there  was  a  churchwarden  for  the  township  of  Castleton,  as  well  as  two 
overseers. 

WhitehurBt  showed  cause  in  Easter  term  last. (a)  The  notice  is  in- 
sufficient under  stat.  4  &  5  W.  4,  c.  76,  s.  81.  First,  there  is  a  church- 
warden ;  but  only  two  overseers  have  signed.  [Coleridge,  J.  Was 
that  point  made  at  the  sessions  ?]  It  was  not,  because  the  other  objec- 
tion wafl  successful.  But,  if  this  objection  be  fatal,  the  Court  will  not 
order  the  sessions  to  hear  an  appeal  to  which  a  conclusive  objection  will 
be  taken  on  the  hearing.  Secondly,  the  notice  does  not  disclose  the 
grounds  of  appeal  sufficiently.  Neither  the  dates  of  the  hirings  nor 
those  of  the  services  are  stated,  nor  the  names  of  the  persons  who 
hired,  or  with  whom  the  pauper  served.  It  must  be  admitted  that  Hex 
V.  The  Justices  of  Cornwall,  6  A.  &  E.  134,  (31  E.  C.  L.  R.,)  is  in  favour 
of  the  motion,  and  indeed  goes  farther  than  is  necessary  for  the  appel- 
lants, if  the  Court  adhere  to  the  grounds  on  which  that  case  is  reported 
to  have  been  decided:  but  there  was  another  point  there  which  would 
justify  the  decision.  In  the  report  in  1  Nev.  &  P.  148,  there  is  a  note, 
stating  that,  when  the  present  rule  was  granted.  Lord  Denman,  C.  J., 
expressed  a  doubt  as  to  the  ground  assigned  for  that  decision.  It  was 
said,  in  that  case,  that  the  notice  was  sufficient  to  draw  the  attention  of 
the  respondents  to  the  settlement  in  their  parish.  But  there  might  be 
several  hirings  in  the  same  parish ;  and,  without  more  information,  the 
respondents  cannot  be  prepared  to  meet  the  appellants'  case,  which  the 
legislature  intended  to  enable  them  to  do.  [Littledalb,  J.  The  party 
giving  the  notice  is  subjected  to  risk  from  slight  inaccuracies,  if  he  must 
name  person  and  time.]  He  may  collect  the  facts  from  the  evidence 
which  he  proposes  to  adduce.  Or  he  may  put  it  several  ways,  like  the 
old  method  of  framing  diflferent  counts.  Rex  v.  Holbeach,  5  A.  &  E.  685, 
shows  that  the  information  must  be  precise :  and  in  Rex  v.  Kelvedon, 
5  A.  &  E.  687,  a  distinction  was  drawn  between  what  was  required  of 
the  appellant  and  what  of  the  respondent ;  and  it  was  said  that  particu- 
larity was  required  from  the  former,  but  not  from  the  latter.  Sect.  83 
enables  the  sessions  to  give  costs  where  grounds  have  been  vexatiously 
specified :  this  shows  that  precision  is  required ;  for  the  object  of  that 
clause  would  be  defeated  by  allowing  a  vague  notice  like  the  present, 
which  would  create  as  much  trouble  and  vexation  as  a  statement  directly 
untrue.  Instances  of  the  particularity  required  in  notices  of  appeal 
occur  in  Rex  v.  The  Justices  of  Oxfordshire,  1  B.  &  C.  279,  (8  E.  C. 
L.  R.,)  and  Rex  v.  Sheard,  2  B.  &  C.  856,  (10  E.  C.  L.  R.,)  on  stat. 
49  G.  3,  c.  68,  s.  5,  and  stat.  U.  K.  41  G.  3,  c.  23,  s.  4,  respectively. 
[Patteson,  J.  In  Rex  v.  The  Justices  of  Oxfordshire  there  was  really 
no  statement  at  all  of  the  grounds.]  Abbott,  C.  J.,  there  pointed  out  that 
two  different  objections  might  be  made  under  the  notice :  here  the  objec- 

the  respondents  to  make  their  inqairies  as  to  the  settlement." — "  Littledalb,  J.,  of  the 
same  opinion.  Before  the  statute,  it  was  sufficient  to  give  merely  notice  of  appeal,  and 
nnder  that  the  appellants  might  give  in  evidence  a  settlement  in  any  parish;  the  statute 
DOW  requires  the  grounds  of  appeal  to  be  stated;  and  narrowing  the  inquiry  to  a  settle* 
meat  in  a  particular  pariah,  is  a  sufficient  compliance  with  the  statute  in  this  respeot." 

(a)  April  27th.     Before  Littledale,  Patteson  and  Coleridge,  Js. 
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tions  to  the  removal  might  be  numerous.  Lastly,  the  sessions  have  m 
fact  heard  and  determined  the  case ;  they  have  made  an  order,  which  is 
not  brought  up  by  certiorari,  and  which  is  therefore  final.  It  is  as  if 
they  had  rejected  evidence  on  a  particular  point :  the  order  is  confirmed ; 
how  can  there  be  a  mandamus  to  enter  continuances  and  hear  ? 

N.  R.  Clarke  and  Willmore^  contra.  As  to  the  last  point  Rex  v.  The 
Justices  of  Rertfordahire,  4  B.  &  Aid.  561,  (24  E.  C.  L.  R.,)  and  Rez  v.  The 
Justices  of  Lindsef/,  6  M.  &  S.  379,  show  that  the  confirmation  does  not 
prevent  a  mandamus  to  hear.  So  in  Rex  v.  The  Justices  of  Lancashire, 
7  B.  &  C.  691,  (14  E.  C.  L.  R.,)  the  mandamus  went,  though  the  appeal 
had  been  dismissed.  As  to  the  sufficiency  of  the  information  in  the 
notice,  the  inconvenience  of  requiring  precise  information  would  be 
greater  than  that  of  obliging  respondents  to  make  their  inquiries  gene- 
rally. Rex  V.  Holbeach  is  in  favour  of  the  appellants ;  for  it  shows 
that  the  attempt  to  give  precise  details  leads  to  the  risk  of  error  and 
defeats  justice.  Rex  v.  Kelvedon  rather  discountenances  the  doctrine 
that  the  legislature  meant  to  call  upon  parties  to  disclose  the  whole  of 
their  case.  The  act  requires  a  statement  of  the  grounds  of  appeal,  not 
of  the  precise  settlement  to  be  relied  on.  The  intention  was  to  let  the 
respondents  know  whether  the  appellants  disputed  the  original  settlement 
or  insisted  on  a  new  one.  All  that  the  Lord  Chief  Justice  said,  when 
this  rule  was  obtained,  respecting  Rex  v.  The  J^istices  of  Oomwall^  was 
that  that  case  might  have  gone  too  far ;  but  the  present  is  different 
This  application,  in  fact,  rests  upon  a  principle  which  stops  far  short  of 
that  in  Rex  v.  The  Justices  of  Cornwall,  No  grounds  of  objection  at 
all  were  stated  in  Rex  v.  ITie  Justices  of  Oxfordshire^  and  Rex  v. 
Sheard.  Cur.  adv.  vult. 

LiTTLEDALE,  J.,  in  this  term,  (June  12th,)  delivered  the  judgment  of 
the  Court. 

This  case  was  argued  in  Easter  term  last  in  the  absence  of  my  Lord 
Dbnman,  who  agrees  however  with  the  judgment  I  am  about  to  pro- 
nounce. The  question  turned  upon  the  sufficiency  of  a  statement  of  the 
8 rounds  of  appeal  given  by  officers  of  the  township  of  Castleton,  in 
Derbyshire,  against  an  order  of  removal  from  the  township  of  Bradwell, 
in  the  same  county.  The  statement  alleged,  as  the  ground  of  appeal, 
that  the  pauper  had  acquired  a  settlement  in  the  parish  of  Chapel  in  le 
Frith,  by  hiring  and  service  subsequent  to  the  settlement  in  Castleton, 
without  stating  the  time  when,  or  the  name  of  the  master.  At  the  ses- 
sions, the  appellants  proposed  to  give  in  evidence  that  the  pauper  was 
hired  by  and  served  a  person  in  the  parish  of  Chapel  in  le  Frith  since 
his  acquiring  a  settlement  in  the  appellant  parish :  but  the  court  refused 
to  hear  the  evidence,  considering  the  statement  insufficient  within  the 
•eighty-first  section  of  stat.  4  &  5  W.  4,  c.  76. 

That  section  requires  that  the  appellants  should  deliver  a  statement 
in  writing  of  the  grounds  of  their  appeal,  and  provides  that,  on  the 
hearing,  they  shall  not  go  into,  or  give  evidence  of,  any  other  grounds. 
In  this  case,  if  the  statement  delivered  by  the  appellants  was  in  itself 
sufficient,  they  were  entitled  to  give  the  evidence  they  tendered  at  the 
sessions,  notwithstanding  the  proviso  in  the  act;  for  it  was  not  evidence 
•of  any  other  ground  of  appeal ;  it  was  to  support  by  detailed  evidence, 
that  ground  which  was  alleged  generally  in  their  statement,  viz.,  settle 
ment  by  hiring  and  service  in  the  parish  of  Chapel  in  le  Frith. 

In  Rex  V.  Holbeach,  6  A.  &  E.  685,  S.  C.  1  N.  &  P.  137,  and  also  in 
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Hex  V,  MistertoTty  ante,  p,  878,  decided  in  the  present  term,  we  held 
that  the  sessions  ought  not  to  have  received  the  evidence  tendered, 
because  in  those  cases  the  statement  of  the  grounds  of  appeal  in  the 
one,  and  the  examination  of  the  pauper  in  the  other,  were  sufficient  in 
themselves  in  respect  of  the  particularity  of  the  statements,  but  the 
evidence  tendered  was  at  variance  with  those  statements,  and,  when 
received,  proved  another  ground  of  appeal  in  the  one,  and  of  removal 
in  the  other. 

This  case  turns  on  the  sufficiency  of  the  statement  in  itself.  Now  it 
is  obvious  that  this  statement  gives  no  real  information  to  the  respond- 
ent parish.  Without  being  informed  of  the  time  of  service  or  the  name 
of  the  master,  the  respondents  would  in  vain  make  inquiries  in  any 
populous  parish  as  to  the  fact  of  the  pauper  having  been  hired  and 
served  in  it :  and  it  seems  far  more  convenient  to  require  greater  par- 
ticularity in  the  statement 

But  we  were  pressed  with  the  authority  of  the  cases  of  Rez  v.  The 
Justices  of  Cornwall,  5  A.  &  E.  134,  S.  C.  1  N.  &  P.  144,  and  Rex  v. 
Kelvedon,  5  A.  &  B.  687,  S.  C.  1  N.  &  P.  138.  In  the  former,  the 
expressions  used  by  the  Court  undoubtedly  seem  to  sanction  generality 
of  statement.  The  circumstances,  however,  were  peculiar.  The  order 
of  removal  related  to  a  man  and  his  wife,  and  her  children  by  a  former 
husband,  from  Penryn  to  St.  Gluvias.  The  examination  of  the  pauper 
and  his  wife,  a  copy  of  which  was  delivered  to  the  appellants  under  the 
seventy-ninth  section  of  the  act,  showed  that  the  man  was  settled  in  St. 
Gluvias,  that  the  father  of  the  children  was  settled  in  Penryn,  and  that 
they  had  acquired  no  settlement  of  their  own.  The  statement  of  the 
grounds  of  appeal  was  sufficient  as  to  the  man ;  as  to  the  children,  it 
alleged  merely  that  they  were  settled  in  Penryn,  a  fact  which  appeared 
upon  the  papers  of  the  respondents  themselves,  and  which  was  not  in 
dispute ;  but  it  raised  a  point  of  law,  namely,  whether  the  children,  by 
the  operation  of  the  fifty-seventh  section  of  the  act,  (which  makes  the 
children  part  of  the  second  husband's  family  for  the  purposes  of  the 
act,)  were  removable  with  the  man  to  his  place  of  settlement.  The 
sessions  refused  to  hear  evidence  that  the  father  of  the  children  was 
settled  in  Penryn.  The  Court  held  that  they  were  wrong.  Perhaps 
the  proper  course  for  the  sessions  would  have  been  to  have  taken  the 
fact  of  the  father's  settlement  as  an  admitted  fact  by  both  parties,  and 
to  have  refused  evidence  either  for  or  against  it ;  but  they  were  certainly 
wrong  in  excluding  the  fact  from  their  consideration.  The  case  of  Rex 
v.  Kelvedon  turned  on  the  sufficiency  of  the  pauper's  examination  to 
show  the  grounds  of  removal ;  as  to  which  it  was  justly  observed  by  my 
brother  Coleridqb  that  the  language  of  the  act  is  different  in  the 
seventy-ninth  and  eighty-first  sections,  and  that  the  act  was  made  with 
different  purposes  as  to  the  notices  to  be  given  by  each  side.  Again, 
in  that  case,  the  information  was  given  to  the  parisn  in  which  the  pauper 
was  alleged  to  be  settled ;  and  they,  by  their  statement  of  the  grounds 
of  appeal,  showed  that  they  fully  understood  the  examination  and  the 
grounds  of  removal  contained  in  it. 

The  clauses  in  this  act  respecting  the  grounds  of  removal  and  appeal 
are  intended  to  compel  such  a  disclosure,  by  both  parties,  as  will  enable 
them  to  go  to  the  sessions  fully  aware  of  the  questions  which  are  to  be 
discussed :  and  we  think  that  we  best  effectuate  such  intention  ty  hold 
ing  that  the  statements  must  not  be  in  general  terms,  but  must  conde- 


466  .     Rex  v.  Derbyshire.   T.  T.  1837.  [893 

Bcend  to  particulars,  not  to  the  extent  of  setting  out  the  evidence  by 
which  facts  are  to  be  proved,  but  so  as  to  give  the  opposite  party  rea- 
sonable means  of  inquiry. 

Another  point  was  made  on  the  argument  as  to  the  persons  who 
signed  the  notice  and  statement.  This  point  was  not  made  at  the  ses- 
sions ;  but,  if  it  had,  we  should  hold  the  notice  and  statement  sufficient 
in  that  respect,  according  to  the  rule  which  we  laid  down  a  few  days 
since  in  the  case  of  Rex  v.  The  JuBtices  of  Warwickshire^  ante,  p.  873. 

This  rule  must  accordingly  be  discharged.  Rule  discharged. 


The  KING  against  The  Justices  of  CORNWALL. 
(KENWIN  against  PROBUS.)— p.  894. 

Notice  of  an  order  of  remoTal  was  served,  June  8th,  1836 ;  the  next  seesions  began,  June  29th. 
The  practice  of  the  sessions  required  fourteen  days'  notice  of  appeal.  No  notice  being  given, 
the  pauper  was  removed,  June  29th.     Notice  of  appeal  was  served  for  the  October  seasiozu. 

Held,  that  an  appeal  lay  to  those  sessions. 

A  RULE  nisi  was  obtained  in  a  former  term  for  a  mandamus  to  the 
above  justices  to  enter  continuances,  and  hear  the  appeal  of  the  inhabit- 
ants of  the  parish  of  Kenwyn,  in  Cornwall,  against  an  order  removing 
Mary  Huddy,  widow,  from  the  parish  of  Probus,  in  the  said  county,  to 
the  said  parish  of  Kenwyn.     The  following  facts  appeared  on  affidavit. 

Notice  of  chargeability,  a  counterpart  of  the  order  of  removal,  and 
copies  of  the  examinations  taken  before  making  the  order,  were  sent  by 
the  overseers  of  Probus  on  those  of  Kenwyn,  who  received  them,  June 
8th,  1836.  The  Midsummer  quarter  sessions  were  holden  June  28th. 
No  notice  of  appeal  having  been  received  by  the  parish  officers  of 
Probus,  the  pauper  was  removed  to  Kenwyn,  June  29th.  Notice  of 
appeal,  and  of  the  grounds  thereof,  was  served  by  the  overseers  of 
Kenwyn  on  those  of  Probus,  October  3d.  At  the  October  quarter  ses- 
sions, these  facts  being  admitted,  the  Court  refused  to  receive  or  hear 
the  appeal,  on  the  ground  that  it  should  have  been  made  at  the  Midsum- 
mer sessions.  By  the  sessions  practice,  the  time  allowed  for  appealing 
against  an  order  of  removal  was  fourteen  days.    In  Easter  term  last,(fl) 

Sir  W,  W.  Follett  showed  cause.  The  question  is,  under  stat.  4  &  5  W. 
4,  c.  76,  s.  79,  whether  the  parish  contesting  an  order  of  removal  is  to 
appeal  at  the  next  practicable  sessions  after  being  served  with  the  order, 
or  after  the  next  actual  removal.  That  section  provides  that  no  pauper 
shall  be  removed  until  twenty-one  days  after  notice  and  a  copy  of  the 
order  shall  have  been  sent  to  the  overseers  of  the  parish  to  which  such 
order  is  directed.  That  is  to  give  them  an  opportunity  of  preventing 
the  actual  removal :  but  it  was  not  meant  that  the  appeal  should  wait 
till  the  removal  took  place.  The  statute  directs  that  a  copy  of  the 
order,  which  is  the  judgment  to  be  appealed  against,  shall  be  sent  with 
the  notice  of  chargeability ;  the  appeal  should  be  entered  at  the  next 
practicable  sessions  after  such  copy  is  received.  In  the  case  of  a  sus- 
pended order  under  stat.  49  G.  3,  c.  124,  s.  2,  the  time  for  appealing 
was  reckoned  from  the  day  when  the  order  was  first  regularly  served ; 
(a)  May  6tb.    Before  Lord  Denman,  C.  J.,  Littledatle  and  Patteson,  Ji* 
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lUx  V.  Alnwickf  5  B.  &  Aid.  184,  (7  E.  C.  L.  R.)  :^  so,  now,  the  time 
for  appealing  against  an  order  runs  from  the  service  of  a  copy,  under 
sect.  79  of  the  present  act.  This  Court  decided  in  Rex  v.  The  Justices 
cf  Suffolk,  4  A.  &  K  319,  (31  E.  C.  L.  R.,)  S.  C.  5  N.  &  M.  503,  (36 
E.  C.  L.  R.,)  that  sect.  79  has  not  rendered  it  necessary  to  give  notice 
of  appeal  within  twenty-one  days  after  the  notice  of  removal ;  hut  it 
does  not  follow  that  notice  of  appeal  should  not  be  given  for  the  next 
practicable  sessions.  The  Court  held,  in  the  case  just  cited,  that  the 
sessions'  practice  as  to  notice  of  appeal  was  not  affected  by  the  act ; 
and  h«re  there  was  ample  time,  according  to  the  practice  of  the  sessions, 
after  the  service  of  the  order,  to  appeal  to  the  Midsummer  sessions, 
the  service  having  been  made  twenty  days  before  thoae  sessions. 
f  Patteson,  J.  There  was  a  case  afterwards  in  the  bail  court.  Rex  y. 
The  JvMtieeB  of  Leiceatery  4  Dowl.  P.  C.  633,  in  which  I  decided  that 
the  statute  did  not  require  notice  of  appeal  within  the  twenty-one  days ; 
but  the  question,  whether  or  not  the  parties  had  appealed  to  the  next 
practicable  sessions,  was  not  raised*] 

JErle  and  M.  Smith,  contra.  The  old  law,  requiring  notice  of  appeal 
to  be  given  for  the  next  practicable  sessions  after  the  grievance,  is  not 
abrogated  by  stat.  4  &  5  W.  4,  c.  76,  Before  the  late  act,  the  removal 
itself  was  the  grievance  to  be  appealed  against ;  Rez  v.  Norton,  2  Stra. 
831 :  the  case  of  a  suspended  order  was  an  exception,  the  grievance 
there  arising  from  the  order  itself,  which,  by  stat.  35  G.  3,  c.  101,  s.  2, 
subjected  the  parish  receiving  it  to  payment  of  costs,  although  no  actual 
removal  might  take  place ;  Rex  v.  St  Mary-h-Bone,  13  East,  51.  The 
time  for  appeal  in  that  case  was,  by  stat.  49  G.  3,  c.  124,  s.  2,  to  ^^  be 
computed  according  to  the  rules  which  govern  other  like  cases  from  the 
time  of  serving  such  order,  and  not  from  the  time  of  making  such 
removal  under  and  by  virtue  of  the  same."  By  the  new  act,  two  periods 
are  given,  after  which  the  partsh  served  with  an  order  may  give  notice 
of  appeal.  They  may  do  so  within  the  twenty-one  days  from  service 
of  the  order,  if  they  choose  to  treat  that  as  the  grievance ;  or  they  may 
wait  till  the  end  of  the  twenty-one  days,  and  then,  if  the  pauper  is 
removed,  eonfiider  that  as  the  grievance  from  which  the  time  for  appeal- 
ing is  to  run.  The  pauper  may  hi  the  mean  time  die,  or  become  irre- 
movable, or  the  order  may  be  abandoned.  But,  again,  if  the  service  of 
the  order  must  now  be  considered  the  grievance,  the  statute  intended  to 
give  the  parties  twenty-one  days  from  the  service  to  decide  as  to  appeal- 
ing. The  twenty-one  days  are  not  an  unreasonable  time  for  inquiry  and 
consideration,  as  the  parties,  if  they  decide  on  appealing,  must  state 
their  grounds  of  appeal,  and  cannot  depart  from  them.  In  this  case, 
therefore,  even  if  the  order  was  the  grievance,  the  appellants  had  by  the 
statute  twenty-one  days  from  June  8th,  to  consider  of  giving  notice  of 
appeal.  The  Midsummer  sessions  began  June  28th  :  therefore  the  first 
practicable  sessions  were  those  in  October.  According  to  the  argument 
on  the  other  side,  only  six  days'  consideration  could  be  allowed,  the 
sessions  practice  requiring  fourteen  days'  notice  of  appeaL  If  the 
removal  itself  was  the  grievance,  the  proceeding  on  behalf  of  the  appel- 
lants would  be  regulated  entirely  by  the  old  law  ;  the  interval  of  twenty- 
one  days,  during  which  the  new  act  stays  the  removal,  could  not  affect 
the  notice  of  appeal  at  all,  but  it  must  have  been  given  (as  it  was)  for 
the  next  practicable  sessions  after  the  removal ;  namely,  the  October 
fieasions.   {Lord  Denman,  C.  J.    Might  not  the  appeal  have  been  entered 
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tracts  and  dealings  entered  into  more  than  two  months  before  the  com 
mission,  notwithstanding  any  prior  act  of  bankruptcy,  provided  the  same 
were  unknown  to  the  party  dealing.  By  the  contract  of  sale  here,  the  hop« 
ceased  to  belong  to  the  bankrupt  more  than  two  months  before  the 
date  of  the  commission,  and  became  the  lawful  property  of  a  third 
party.  Upon  them,  therefore,  the  assignment  to  the  assignees  was  in- 
operative, for  that  only  passes  the  bankrupt's  interest;  and  the  doc- 
trine of  relation  is  inapplicable,  inasmuch  as  there  was  an  intermediate 
change. of  property  recognised  by  law,  and,  consequently,  nothing  to 
which  the  relation  could  attach.  If  this  be  correct,  the  suggested  plea 
would  have  been  absurd. 

Sect.  82  is  also  in  favour  of  the  defendant.  It  protects  payments  to 
a  bankrupt  before  his  commission,  and  notwithstanding  a  prior  act  of 
bankruptcy,  provided  it  were  unknown  to  the  party  paying.  Here  the 
payment  was  made  to  the  bankrupt,  through  his  agent,  within  the  con- 
ditions required  by  the  act.  Cash  v.  Young,  2  B.  &  C.  413,  (9  E.  C. 
L.  R.  127,)  shows  that,  under  st^t.  1  Jac.  1,  c.  15,  s.  14,  trover  wouid 
not  lie  for  goods  so  paid  for ;  and  Hill  v.  Farnelly  9  B.  &  C.  45,  (17  E. 
C.  L.  R.  330,)  is  to  the  same  effect  under  stat.  6  G.  4,c.  16,  s.  82. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (May  31st)  delivered  the  judgment 
of  the  Court.  After  stating  the  pleadings  and  facts,  his  lordship 
said: 

The  jury  found  that  the  defendant  acted  under  a  general  authority, 
and  that  he  did  not  know  of  the  act  of  bankruptcy  ;  but  no  question 
appears  to  have  been  submitted  to  them  as  to  the  knowledge  of  the 
purchaser.  Upon  this  state  of  facts  two  questions  arise:  first,  whether 
the  defendant  did  convert  the  goods  at  all ;  and,  secondly,  if  he  did, 
whether  the  plaintiff,  as  assignee,  was  possessed  of  them,  or,  in  other 
words,  whether  any  property  in  them  passed  to  him  by  the  assign- 
ment. 

As  to  the  first  question,  it  might  be  very  doubtful  whether  a  servant 
delivering  goods  by  his  master's  order,  could  be  said  to  have  converted 
those  goods,  as  against  the  assignees  of  his  master.  Coles  v.  fVright, 
4  Taunt.  198,  rather  seems  to  show  that  he  could  not.  But,  in  the 
present  case,  the  defendant  had  received  no  express  orders  as  to  the 
goods  in  question,  but  took  upon  himself,  under  a  general  authority,  to 
sell  and  deliver  them  at  a  time  when,  as  it  afterwards  turned  out,  his 
master  had  absconded  and  abandoned  all  control  over  his  property. 
This  was  a  sufficient  dealing  with  them  to  constitute  a  conversion,  un- 
less by  any  other  facts  the  defendant  could  show  that  he  was  juMified 
in  what  he  did ;  and  then  such  justification  should  have  been  put  on 
the  record  by  way  of  special  plea. 

The  next  question  therefore  arises,  viz.  whether  the,  property  in  these 
goods  passed  to  the  plaintiff,  as  assignee,  under  the  assignment  of  tlie 
commissioners.  Now,  assuming  that  it  would  pass  by  relation  to  the 
act  of  bankruptcy,  that  is,  from  the  24th  of  July,  still  it  is  contended 
that  the  sale  is  protected  and  rendered  valid  by  the  eighty-first  section 
of  Stat.  6  G.  4,  c.  16,  and  the  plaintiff  had,  in  consequence  of  that  sec- 
tion, no  property  and  no  possession  actual  or  constructive. 

That  section  renders  valid  all  conveyances  by,  and  all  contracts  and 
other  dealings  and  transactions  by  and  with,  any  bankrupt,  bona  fide 
made  and  entered  into  more  than  two  calendar  months  before  the  date 
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and  issuing  of  the  commission  against  him,  notwithstanding  any  prior 
act  of  bankruptcy,  provided  the  person  so  dealing  with  such  bankrupt 
had  not,  at  the  time  of  such  conveyance,  contract,  dealing,  or  transac- 
tion, notice  of  any  prior  act  of  bankruptcy.  In  this  case  the  transaction 
was  more  than  two  months  before  the  commission,  and  the  defendant 
had  no  notice  of  a  prior  act  of  bankruptcy,  But  the  defendant  was 
not  the  person  dealing  with  the  bankrupt;  he  was  the  agent  or  servant 
of  the  bankrupt,  and  the  person  dealing  with  the  bankrupt  was  the 
purchaser. 

In  order,  therefore,  to  render  the  transaction  valid,  the  jury  should 
have  been  satisfied  that  the  purchaser  had  no  notice  of  a  prior  act  of 
bankruptcy,  as  to  which  no  question  was  put,  nor,  as  it  should  seem, 
any  evidence  offered.  The  onus  of  showing  the  validity  of  the  sale, 
in  order  to  raise  the  question  of  property  or  no  property  in  the  plaintiff, 
(assuming  that  it  could  be  so  raised,)  lay  with  the  defendant ;  and,  as 
he  failed  in  showing  the  validity,  the  general  rule  applies ;  and  the 
property  was  in  the  plaintiff  by  relation. 

A  further  question  arises  on  the  eighty-second  section,  which  pro- 
vides that  all  payments  really  and  bona  fide  made  to  a  bankrupt  before 
the  date  and  issuing  of  a  commission  shall  be  deemed  valid,  notwith- 
standing a  prior  act  of  bankruptcy,  provided  the  person  so  dealing  with 
the  bankrupt  had  not,  at  the  time  of  such  payment  to  him,  notice  of 
any  prior  act  of  bankruptcy. 

Cash  v.  Young,  2  B.  &  C.  413,  (9  E.  C.  L.  R.  127,)  and  Hill  v.  Far- 
n^//,  9  B.  &C.  45,  (17  E.  C.  L.  R.  330,)  are  authorities  to  show  that 
a  payment  on  a  ready  money  purchase  is  within  this  section ;  but  still, 
as  before,  the  point  for  the  jury  is,  whether  the  person  paying  had 
notice  of  an  act  of  bankruptcy,  and  that  point  was  not  submitted  to 
the  jury.  The  former  observations,  therefore,  apply,  and  the  rule  for 
entering  a  nonsuit  must  be  discharged. 

Rule  discharged,  {a) 

(a)  See  VnUU  ▼.  Thi  Bank  of  England,  4  A.  &  E.  21,  (31  £.  C.  L.R.  19.) 


The  KING  against  BOND.— p.  905. 

Notice  of  an  appeal  against  a  borough  rate,  under  stat.  5  and  6  W.  4,  c  76,  s.  92,  must  state 
directly  that  the  party  appealing  is  aggrieved,  or  must  show  facts  from  which  it  can  be  collected. 

It  is  not  Ruflicient  that  the  notice  describes  the  appellant  as  a  burgess  of  the  borough,  called  upon 
to  pny  the  rate. 

f  hi  appeal  against  a  borough  rate,  no  notice  being  proved  except  as  above  mentioned,  the  recorder 
refused  to  hear  the  appeal,  or  to  enter  and  respite :  This  Court  refused  a  mandamus  to  com- 
pel him  to  hear  it ;  though  it  was  stated  on  affidavit  that  the  appellant  was  a  party  aggrieved, 
and  that  the  omission  in  the  notice  arose  from  oversight. 

Bingham,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  mandamus  to 
the  recorder  of  the  borough  of  Poole,  to  enter  continuances  and  hear 
the  appeal  of  Francis  Turner,  against  a  borough  rate  made  by  the 
major  and  town  council.  Turner  had  duly  served  a  notice  of  appeal, 
signed  by  himself,  which  was  as  follows.  "  To  the  mayor  and  town 
council  of  the  borough  of  Poole."  '^  I,  Francis  Turner,  being  a  bur- 
gess of  the  borough  of  Poole,  and  called  upon  to  pay  the  rate  or  assess- 


470        Pearson  v.  Grauam.  T.  T.  1837.       [901 

tracts  and  dealings  entered  into  more  than  two  months  before  the  com 
mission,  notwithstanding  any  prior  act  of  bankruptcy,  provided  the  same 
were  unknown  to  the  party  dealing.  By  the  contract  of  sale  here,  the  hops 
ceased  to  belong  to  the  bankrupt  more  than  two  months  before  the 
date  of  the  commission,  and  became  the  lawful  property  of  a  third 
party.  Upon  them,  therefore,  the  assignment  to  the  assignees  was  in- 
operative, for  that  only  passes  the  bankrupts  interest ;  and  the  doc- 
trine of  relation  is  inapplicable,  inasmuch  as  there  was  an  intermediate 
change.of  property  recognised  by  law,  and,  consequently,  nothing  to 
which  the  relation  could  attach.  If  this  be  correct,  the  suggested  plea 
would  have  been  absurd. 

Sect.  82  is  also  in  favour  of  the  defendant.  It  protects  payments  to 
a  bankrupt  before  his  commission,  and  notwithstanding  a  prior  act  of 
bankruptcy,  provided  it  were  unknown  to  the  party  paying.  Here  the 
payment  was  made  to  the  bankrupt,  through  his  agent,  within  the  con- 
ditions required  by  the  act.  Cask  v.  Youngs  2  B.  &  C.  413,  (9  E.  C. 
L.  R.  127,)  shows  that,  under  stat.  1  Jac.  1,  c.  15,  s.  14,  trover  would 
not  lie  for  goods  so  paid  for;  and  Hill  v.  Farnell,  9  B.  &  C.  45,  (17  E. 
C.  L.  R.  330,)  is  to  the  same  effect  under  stat.  6  G.  4,c.  16,  s.  82. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (May  3 1st)  delivered  the  judgment 
of  the  Court.  After  stating  the  pleadings  and  facts,  his  lordship 
said: 

The  jury  found  that  the  defendant  acted  under  a  general  authority, 
and  that  he  did  not  know  of  the  act  of  bankruptcy  ;  but  no  question 
appears  to  have  been  submitted  to  them  as  to  the  knowledge  of  the 
purchaser.  Upon  this  state  of  facts  two  questions  arise :  first,  whether 
the  defendant  did  convert  the  goods  at  all ;  and,  secondly,  if  he  did, 
whether  the  plaintiff,  as  assignee,  was  possessed  of  them,  or,  in  other 
words,  whether  any  property  in  them  passed  to  him  by  the  assign- 
ment. 

As  to  the  first  question,  it  might  be  very  doubtful  whether  a  servant 
delivering  goods  by  his  master's  order,  could  be  said  to  have  converted 
those  goods,  as  against  the  assignees  of  his  master.  Coles  v.  fVright^ 
4  Taunt.  198,  rather  seems  to  show  that  he  could  not.  But,  in  the 
present  case,  the  defendant  had  received  no  express  orders  as  to  the 
goods  in  question,  but  took  upon  himself,  under  a  general  authority,  to 
sell  and  deliver  them  at  a  time  when,  as  it  afterwards  turned  out,  his 
master  had  absconded  and  abandoned  all  control  over  his  property. 
This  was  a  sufficient  clealing  with  them  to  constitute  a  conversion,  un- 
less by  any  other  facts  the  defendant  could  show  that  he  was  justified 
in  what  he  did ;  and  then  such  justification  should  have  been  put  on 
the  record  by  way  of  special  plea. 

The  next  question  therefore  arises,  viz.  whether  the.  property  in  these 
goods  passed  to  the  plaintiff,  as  assignee,  under  the  assignment  of  tli£ 
commissioners.  Now,  assuming  that  it  would  pass  by  relation  to  the 
act  of  bankruptcy,  that  is,  from  the  24th  of  July,  still  it  is  contended 
that  the  sale  is  protected  and  rendered  valid  by  the  eighty-first  section 
of  stat.  6  G.  4,  c.  16,  and  the  plaintiff  had,  in  consequence  of  that  sec- 
tion, no  property  and  no  possession  actual  or  constructive. 

That  section  renders  valid  all  conveyances  by,  and  all  contracts  and 
other  dealings  and  transactions  by  and  with,  any  bankrupt,  bona  fide 
made  and  entered  into  more  than  two  calendar  months  before  the  date 
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and  issuing  of  the  commission  agamst  him,  notwithstanding  any  prior 
act  of  bankruptcy,  provided  the  person  so  dealing  with  such  bankrupt 
had  not,  at  the  time  of  such  conveyance,  contract,  dealing,  or  transac- 
tion, notice  of  any  prior  act  of  bankruptcy.  In  this  case  the  transaction 
was  more  than  two  months  before  the  commission,  and  the  defendant 
had  no  notice  of  a  prior  act  of  bankruptcy,  But  the  defendant  was 
not  the  person  dealing  with  the  bankrupt;  he  was  the  agent  or  servant 
of  the  bankrupt,  and  the  person  dealing  with  the  bankrupt  was  the 
purchaser. 

In  order,  therefore,  to  render  the  transaction  valid,  the  jury  should 
have  been  satisfied  that  the  purchaser  had  no  notice  of  a  prior  act  of 
bankruptcy,  as  to  which  no  question  was  put,  nor,  as  it  should  seem, 
any  evidence  offered.  The  onus  of  showing  the  validity  of  the  sale, 
in  order  to  raise  the  question  of  property  or  no  property  in  the  plaintiff, 
(assuming  that  it  could  be  so  raised,)  lay  with  the  defendant ;  and,  as 
he  failed  in  showing  the  validity,  the  general  rule  applies ;  and  the 
property  was  in  the  plaintiff  by  relation. 

A  further  question  arises  on  the  eighty-second  section,  which  pro- 
vides that  all  payments  really  and  bona  fide  made  to  a  bankrupt  before 
the  date  and  issuing  of  a  commission  shall  be  deemed  valid,  notwith- 
standing a  prior  act  of  bankruptcy,  provided  the  person  so  dealing  with 
the  bankrupt  had  not,  at  the  time  of  such  payment  to  him,  notice  of 
any  prior  act  of  bankruptcy. 

Cfish  v.  Young,  2  B.  &  C.  413,  (9  E.  C.  L.  R.  127,)  and  Hill  v.  Far- 
nell,  9  B.  &C.  45,  (17  E.  C.  L.  R.  330,)  are  authorities  to  show  that 
a  payment  on  a  ready  money  purchase  is  within  this  section ;  but  still, 
as  before,  the  point  for  the  jury  is,  whether  the  person  paying  had 
notice  of  an  act  of  bankruptcy,  and  that  point  was  not  submitted  to 
the  jury.  The  former  observations,  therefore,  apply,  and  the  rule  for 
entering  a  nonsuit  must  be  discharged. 

Rule  discharged,  (a) 

(a)  See  Vnm»  ▼.  The  Bank  of  England,  4  A.  &  E.  21,  (31  £.  C.  L.R.  19.) 


The  KING  against  BOND.— p.  905. 

Notice  of  an  appeal  against  a  borough  rate,  under  stat.  5  and  6  W.  4,  c.  76,  a.  92,  must  state 
directly  that  Uie  party  appealing  is  ai^grieved,  or  must  show  facts  from  which  it  can  be  collected. 

It  is  not  sufficient  that  the  notice  descrilies  the  appellant  as  a  burgess  of  the  borough,  called  upon 
to  p»y  the  rate. 

f  )n  appeal  against  a  borough  rate,  no  notice  being  proved  except  as  above  mentioned,  the  recorder 
refused  to  hear  the  appeal,  or  to  enter  and  respite :  This  Court  refused  a  mandamus  to  com- 
pel him  to  hear  it ;  though  it  was  staled  on  affidavit  that  the  appellant  was  a  party  aggrieved, 
and  that  the  omission  in  the  notice  arose  from  oversight. 

BiNQHAM,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  mandamus  to 
the  recorder  of  the  borough  of  Poole,  to  enter  continuances  and  hear 
the  appeal  of  Francis  Turner,  against  a  borough  rate  made  by  the 
mayor  and  town  council.  Turner  had  duly  served  a  notice  of  appeal, 
signed  by  himself,  which  was  as  follows.  "  To  the  mayor  and  town 
council  of  the  borough  of  Poole."  ''  I,  Francis  Turner,  being  a  bur- 
gess of  the  borough  of  Poole,  and  called  upon  to  pay  the  rate  or  assess- 
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ment  hereinafter  mentioned,  do  hereby  give  you  and  each  and  every  of 
you  notice  that  I  intend  to  appeal,  and  shall  appeal,  at  the  next  general 
quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  said  borough,  on 
the  10th  of  April  next,  against  a  borough  rate  at  a  meeting  of  the 
council  of  the  said  borough,  held  on  Monday  and  Tuesday,  the  2d  and 
3d  of  January  last,  ordered  and  resolved  to  be  raised,  for  the  payment 
of  the  expenses  to  be  incurred  in  carrying  into  effect  the  provisions  of 
the  Municipal  Act."     Dated,  28d  March,  1837. 

The  appeal  came  on  before  the  recorder  at  the  April  sessions  1837 ;  when 
the  notice  was  objected  to  as  insufficient,  and  the  recorder,  after  argu- 
ment, decided  in  favour  of  the  objection.  It  was  then  moved  that  the 
appeal  might  be  entered  and  respited,  which  the  recorder  refused. 

The  affidavit  in  support  of  the  rule  stated  that  the  appellant  was  ^^  a 
person  aggrieved  by  the  rate,*'  and  that  the  omission  of  that  statement 
in  the  notice  was  occasioned  by  an  oversight,  and  not  by  any  intention 
to  delay  the  hearing  of  the  appeal.     In  Easter  term  last,(a) 

Sir  W.  W.  Follett  and  Barstow  showed  cause.     By  sect.  92  of  stat. 
6  &  6  W.  4,  c.  76,  "  if  any  person  shall  think  himself  aggrieved"  by  any 
borough  rate,  it  shall  be  lawful  for  him  to  appeal  at  the  next  quarter 
sessions ;  and  the  recorder  or  justices  (as  the  case  may  be)  "  shall  have 
power  to  hear  and  determine  the  same,  and  to  award  relief  in  the  pre- 
mises, as  in  the  case  of  an  appeal  against  any  county  rate.*'     Appeals 
against  county  rates  are  regulated  by  stat.  66  G.  3,  c.  61,  s.  14,  whidi 
gives  an  appeal  if  a  churchwarden,  overseer,  or  (if  there  be  no  church- 
warden or  overseer)  inhabitant,  think  the  parish,  &c.,  aggrieved  by  any 
rate,  either  from  the  proportions  assessed  being  unequal,  or  from  the 
omission  of  any  parish,  &c.,  or  from  the  parish,  &c.,  being  rated  at  too 
much  in  the  pound,  or  any  other  at  too  little  in  the  pound,  or  any  other 
just  cause  of  complaint ;  and  by  stat.  57  G.  3,  c.  94,  s.  2,  which  provides, 
that  "  fourteen  clear  days*  notice  in  writing  shall  be  given  by  the  parties 
intending  to  appeal.**     It  seems  that  the  appeals  are  here  confined  to 
cases  where  the  grievance  attaches  to  the  whole  parish.     [Colebidgb,  J. 
Suppose  there  be  only  one  parish,  or  less  than  a  parish,  within  the 
borough  ?]     There  appears  to  be  no  provision  for  appeals  in  such  a  case. 
But,  assuming  a  right  to  appeal  against  a  borough  rate  for  a  grievance 
to  an  individual,  the  notice  must  show  that   the   appellant  party  is 
aggrieved.     Now,  in  this  notice,  there  is  no  statement,  either  directly 
that  the  party  is  aggrieved,  or  of  facts  showing  a  grievance.     It  does 
not  show  whether  the  grievance  be  on  the  parish  or  the  individual ;  nor, 
if  on  the  individual,  what  the  objection  is.     It  does  not  even  appear 
that  he  is  rated ;  only  that  he  is  a  burgess  called  upon  to  pay  the  rate. 
The  statute  does  not  give  a  right  of  appeal  to  every  burgess,  but  only 
to  parties  thinking  themselves  aggrieved.     In  Rex  "v.  The  Justices  of 
Essex,  6  B.  &  C.  431,  (11  E.  C.  L.  R.,)  it  was  held  that  a  party  appeal- 
ing against  an  order  for  diverting  a  footway,  under  stat.  55  G.  3,  c.  68, 
8.  3,  which  gives  an  appeal  to  "any  person  or   persons  injured  or 
aggrieved  by  any  such  order,**  must  state  himself,  in  his  notice,  to  be 
aggrieved,  and  that  it  is  not  enough  to  say  that  he  is  a  rated  inhabitant 
of  the  parish  in  which  the  footway  is.     That  decision  was  confirmed  in 
Bex  V.  The  Justices  of  the  West  Riding  of  Yorkshire^  7  B.  &  C  678, 
^14  E.  C.  L.  R.,)  which  was  a  case  on  a  local  act  having  a  similar  clause. 
In  Rex  V.  The  Justices .  of  Somersetshire,  7  B.  &  C.  681,  note  («),  * 

(a)  May  5tb,  1887.     Before  Lord  DenmaD,  C.  J.,  Littledale,  Patteson  and  Coleridge,  Ts 
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n  appealed  against  overseers'  accounts,  under  stat  17  6.  2,  c.  38,  s. 
ich  gives  the  right  of  appeal  to  any  person  who  shall  find  himself 
aggrieved  by  a  rate,  "  or  shall  have  any  material  objection  to  such" 
(overseer's)  ''  account ;"  and  it  was  held  enough  that  the  notice  \)ointed 
out  the  objections  to  the  accounts,  though  the  party  did  not  state  him- 
self to  be  aggrieved.  But  here  the  statute  does  not  contain  the  larger 
words,  and  the  objections  are  not  pointed  out.'  In  Sex  v.  Tfie  Justices 
of  Westmoreland,  10  B.  &  C.  226,  (21  E.  C.  L.  R.,)  appellants 
against  county  rates  stated  in  their  notice  that  they  were  church- 
wardens, overseers,  and  inhabitants  rated  to  the  poor,  and  were 
aggrieved ;  that  was  held  sufficient,  though  the  grievance  was  afterwards 
stated  incorrectly.  And  there,  the  parties  having,  by  notice  stating 
them  to  be  aggrieved,  given  the  court  below  possession  of  the  case,  it 
was  held  that,  if  the  incorrect  statement  of  grounds  had  misled  the 
other  side,  the  appeal  should  be  respited,  the  statute  not  requiring  a 
statement  of  the  grounds  of  objection.  Afterwards,  in  Rex  v.  Black" 
awtoTij  10  B.  &  C.  792,  (21  E.  C.  L.  R.,)  it  was  held  that  a  party  appeal- 
ing against  a  county  rate  must  either  state  positively  that  he  is 
aggrieved,  or  show  facts  necessarily  amounting  to  a  grievance.  In  that 
case,  the  analogy  of  the  before  mentioned  decisions  on  highway  acts  was 
relied  upon.  Next,  the  authorities  which  may  be  supposed  to  show 
that  the  recorder  was  bound  to  respite,  relate  to  a  different  statute,  9 
6^1,  c.  7,  s.  8,  which  obliges  the  sessions  to  adjourn  appeals  against 
orders  of  removal,  where  the  notice  is  insufficient.  In  this  act  there  is 
no  such  clause.  The  cases  applicable  to  the  present  are  collected  in 
Burn's  Justice,  tit.  Appeal.{a)  [Pattbson,  J.  In  Bex  v.  Kimholton^ 
ante,  p.  603,  we  held  that  the  sessions  had  an  inherent  power  to  adjourn, 
if  they  thought  fit.]  But  not  that  they  were  compelled  to  do  so :  the 
effect  of  that  would  be  vexatious  delay  on  the  part  of  the  appellants. 

Sir  J.  Campbell,  Attorney-General,  and  Bingham,  contra.  The  Court 
will  not  countenance  this  technical  objection.  The  party,  by  giving  no- 
tice of  appeal,  substantially  gives  notice  that  he  thinks  himself  aggrieved : 
and  here  the  affidavit  shows  the  fact  expressly.  Besides,  stat.  5  &  6 
W.  4,  c.  76,  s.  92,  does  not  in  terms  require  notice  of  appeal :  the  relief 
only  is  to  be  like  that  given  in  the  case  of  appeals  against  county  rates. 
Upon  general  principles  it  may  be  admitted  that  some  notice  should  be 
given ;  but  no  analogy  can  be  founded  on  the  particular  form  of  notice 
required  by  the  highway  and  county  rate  acts.  It  may  be  doubted  whe- 
ther the  same  decisions  would  now  be  given  on  those  acts  if  the  cases 
were  new ;  they  seem  to  have  turned  upon  doctrines  of  strict  pleading, 
whereas  the  notice  is  only  a  process  to  bring  the  appeal  into  Court.  No 
party  who  does  not  think  himself  aggrieved  will  expose  himself  to  the 
costs  of  an  appeal.  Besides,  a  burgess  called  upon  for  the  rate  is  ag- 
grieved ;  and  it  is  admitted  to  be  sufficient  if  a  grievance  can  be  col- 
lected from  the  notice.  In  Bex  v.  The  Justices  of  Essex,  Lord  Tenier- 
den's  reasoning  is  confined  to  highway  rates:  he  says  that  every  sub- 
ject of  the  king  is  affected  by  the  diversion  of  a  highway,  but  that  the 
statute  seems  to  confine  the  appeal  to  cases  of  special  injury :  but  here 
burgesses  only  are  affected  by  the  rate.  In  that  case,  and  in  Bex  v. 
The  Justices  of  the  West  Biding,  the  grievance  could  not  be  collected 
from  the  notice  :  the  party  might  have  lived  twenty  miles  from  the 
path.     Even  in  the  case  of  county  rates  the  opinions  delivered  on  this 

(a)  Vol.  L  p.  128.  JIV.  (4),  D*Oylcy  &  WilliamB'B  ed.  Vol.  i.  p.  164,  b.  IV.  (1),  Chiity's 
(28th)  ed. 
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point  were  no  more  than  obiter  dicta  in  Rex  v.  The  Justices  of  West- 
moreland and  Rex  v.  Blackawton,  As  to  the  doubt  whether  the  statute 
gives  an  appeal  against  borough  rates  to  individuals,  it  is  clear  that  in- 
dividuals here  are  placed  in  the  same  position  as  that  in  which  parishes 
are  with  respect  to  county  rates.  It  is  said  that  the  cases  where  it  has 
been  held  imperative  on  the  sessions  to  adjourn  are  only  on  stat.  9  G- 
1,  c.  7,  8.  8.  But  in  Rexy.  The  Justices  of  Wiltshire,  8  B.  &  C.  380, 
(15  E.  G.  L.  R.,)  the  sessions  were  compelled  by  mandamus  to  hear  an 
appeal  against  a  poor-rate  which  had  been  entered  and  adjourned,  as  a 
matter  of  course,  under  the  general  power  of  the  sessions.  [Coleridge, 
J.  Thkt  was  on  stat.  17  G.  2,  c.  38,  s.  4,  which  directs  an  adjourn- 
ment where  reasonable  notice  has  not  been  given,  and  was  held  to  leave 
a  discretion  in  other  cases.  And  the  question  arose  at  the  sessions  to 
which  the  appeal  had  been  adjourned.]  Rex  v.  The  Justices  of  West- 
moreland was  on  stat.  55  G.  3,  c.  51 ;  and  it  was  held  that  the  sessions 
were  bound  to  adjourn,  though  the  notice  was  clearly  confined  to  objec- 
tions which  were  untenable.     That  was  tantamount  to  a  bad  notice. 

Cur,  adv.  vult. 
Lord  Denmax,  C.  J.,  in  this  term  (June  6th)  delivered  the  judgment 
of  the  Court.  We  have  had  much  doubt  on  this  case,  and  for  some  time 
found  it  difficult  to  come  to  the  same  opinion.  We  have,  however,  at 
last  agreed  in  the  view  which  we  take ;  and  we  think  that  the  words  ia 
stat.  5  &  6  W.  4,  c.  76,  s.  92,  referring  to  the  county  rate,  bring  this 
case  within  the  reasoning  of  Lord  Tenterden  and  Bayley,  J.,  in  the 
cases  which  were  cited.  We  are  therefore  bound  to  hold  that,  as  the  no- 
tice neither  states  that  the  party  was  aggrieved^  nor  shows  any  griev- 
ance on  the  face  of  it,  it  does  not  do  enough  to  give  the  court  below 
possession  of  the  cause.  And,  though  I  for  one  have  felt  great  reluc- 
tance in  coming  to  this  conclusion,  I  may  add  that  it  will  be  very 
easy,  when  the  rule  is  once  understood  to  be  established,  to  comply 
with  it. 

Rule  discharged,  without  costs.(a) 

(a)  See  Rex  ▼.  The  Jtutieea  of  the  Weat  Riding,  (In  the  Matter  of  Bower,)  4  B.  &  Ad.  685, 
(24  E.  G.  L.  R.) 

m 

BOWEN  against  JENKIN.— p.  911. 

Cafie  by  commoner  for  disturbing  his  common  by  putting  on  cattle.  Plea,  a  right  ^f  eomm'^r. 
appurtenant  for  cattle  levant  and  couchant ;  that  the  cattle  in  the  declaration  mentioned  weie 
defendant's  own  commonable  cattle  levant  and  couchant,  and  that  he  put  them  on  to  use  the 
common,  which  is  the  same,  &c.  Replication,  that  **  all  the  said  cattle  in  the  smid  decIanUon 
mentioned*'  were  not  defendant**  own  commonable  cattle  levant  and  couchant,  in  manner,  &c 
Conclusion  to  the  country. 

Held,  that  defendant  maintained  his  issue  by  showing  that,  en  the  occasion  of  every  alleged  dif- 
turhance,  some  of  the  cattle  put  on  were  levant  and  couchant ;  and  that,  on  th^  plesding>i 
plaintifl*  could  not  insist  on  a  surcharge. 

The  word  **  all**  was  interpreted  to  mean  that  the  levancy  and  couchancy  was  untruly  alleged  a< 
to  all  the  cattle ;  not  that  it  was  truly  alleged  of  some,  and  wisely  of  others. 

Case.  The  declaration  charged  that  the  plaintiff,  before,  &c.,  was 
lawfully  possessed  of  certain  land,  situate,  &c.,  and  by  reason  thereof  of 
right  ought  to  have  had,  and  still,  &:c.,  common  of  pasture  for  sheep  and 
all  commonable  cattle  levant  and  couchant  in  and  upon  his  said  land,  in 
a  certain  place,  waste,  or  conimon,called,&c.  situate,  &c.,  every  year  and 
at  all  times  of  the  year^  as  to  his  said  land  belonging  and  appertaining: 
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yet  defendant,  well  knowing,  &c.,  heretofore,  and  whilst  plaintiff  was 
so  possessed,  &c.,  and  entitled  to  such  common  of  pasture  as  aforesaid, 
to  wit,  on,  &c.,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  commencement  of  tins  suit,  wrongfully  and  unjustly, 
on  each  of  the  said  days,  put  and  caused  to  be  put  divers,  to  wit,  five 
horses,  five  cows,  and  fifty  sheep,  in  and  upon  the  said  place,  &c.,  and 
kepi  and  detained  the  same  there  respectively  for  a  long  time,  to  wit,  from 
the  putting  the  same  there  respectively  as  aforesaid  hitherto;  whereby 
the  said  plaintiff,  on  those  several  days  and  times  and  during  all  the 
time  aforesaid,  was  and  is  greatly  injured  and  disturbed  in  the  use  and 
enjoyment  of  his  said  common  of  pasture  there,  and  could  not  nor  can 
have  or  enjoy  the  same  in  so  large,  ample,  or  beneficial  a  manner  as  he 
otherwise,  during  all  the  time  aforesaid,  might  and  would  and  ought  to 
have  done. 

Pleas.  1.  A  traverse  of  the  right  of  common  of  pasture.  Issue 
thereon. 

2.  That,  before  and  at  the  said  several  times  when,  &c.,  defendant 
was,  and  still  is,  possessed  of  and  in  certain  land  with  the  appurtenances, 
situate,  &c.;  and  that  the  occupiers  of  the  said  land  with  the  appur- 
tenances now  have,  and  for  and  during  the  period  of  sixty  years  and 
upwards  next  before  the  commencement  of  this  suit  had,  and  without 
interruption  have  used,  and  been  used  and  accustomed  to  have  and  use, 
without  interruption,  and  of  right,  &c.,  and  the  defendant  as  occupier 
of  the  said  land,  of  right  ought  to  have  and  use,  common  of  pasture  in, 
upon,  and  throughout  the  said  place  called,  &c.,  for  all  his  and  their 
cattle  levant  and  couchant  in  and  upon  the  said  land  with  the  appur- 
tenances, every  year,  and  at  all  times  of  the  year,  as  to  the  said  land 
with  the  appurtenances  belonging  and  appertaining:  and  defendant, 
beitig  so  possessed,  and  being  so  entitled  to  the  said  right  of  common, 
afterwards,  and  at  the  said  several  times  when,  &c.,  in  the  said  declara- 
tion mentioned,  put  and  caused  to  be  put  the  said  cattle  in  the  declara- 
tion mentioned,  being  the  defendant's  own  commonable  cattle  levant 
and  couchant  in  and  upon  the  said  land  with  the  appurtenances  of  the 
defendant,  to  use  the  said  common  of  pasture  of  the  defendant  there, 
and  kept  and  detained  the  same  there  ibr  the  said  space  of  time  in  the 
declaration  mentioned,  for  the  purpose  aforesaid,  as  he  lawfully,  &c., 
which  is  the  same  putting,  &c.,  as  in  the  declaration  mentioned,  and 
whereof  the  plaintiff  hath  above  complained,  &c.     Verification. 

Replication.  That  all  the  said  cattle  in  the  said  declaration  men- 
Honed,  at  the  said  several  times  when,  &c.,  were  not  the  defendant's 
own  commonable  cattle,  levant  and  couchant  in  and  upon  the  said  land 
with  the  appurtenances  of  the  defendant,  in  manner,  &c.  Conclusion 
to  the  country.     Issue  thereon. 

On  the  trial  before  Patteson,  J.,  at  the  Glamorganshire  Summer 
assizes,  1835,  the  plaintiff's  counsel  opened  that  the  defendant  had  eight 
acres  of  land,  in  respect  of  which  he  had  a  right  to  turn  on  some  sheep 
and  cattle,  proportioned  to  the  quantity  which  his  land  could  maintain; 
but  that  he  had  turned  on  a  quantity  of  sheep  and  cattle  which  was 
unreasonable  and  disproportioned  to  the  size  of  his  land.  The  learned 
judge,  being  of  opinion  that,  as  the  record  was  framed,  this  could  not 
be  shown,  directed  a  verdict  for  the  defendant.  In  Michaelmas  term, 
1835,  Evans  obtained  a  rule  nisi  for  a  new  trial.     In  Easter  term  last,  (a) 

(a)  May  1,  1837,  before' Lord  Dennmn,  C.  J.,  Littledale,  Patteion,  and  Coleridge,  Ta. 
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E.  V.  Williams  showed  cause.     The  direction  was  right,  no  question 
of  surcharge  being  raised  on  this  record.     The  plaintiff  should  have  new 
assigned.     In  note  (2)  to  Mellor  v.  Spateman^  1  Wms.  Saund.  346  e. 
it  is  said,  ^'  Indeed  if  the  lord  should  bring  an  action  of  trespass  elausum 
fregit,  instead  of  distraining,  and  the  defendant  should  prescribe  for 
common  for  his  cattle  levant  and  couchant^  and  aver  that  he  put  the 
cattle  mentioned  in  the  declaration,  being  his  commonable  cattle  levant  and 
couchant  on  his  land  into  the  common^  in  case  some  of  the  cattle  were 
not  levant  and  couchant^  it  should  seem,  the  plaintiff  should  new  assign 
the  trespass,  by  stating  that  he  brought  his  action  for  depasturing  the 
common  with  other  cattle,  and  not  traverse  the  levancy  and  couchancy. 
For  in  trespass  it  is  sufficient  for  the  defendant  to  show  anything  which 
excuses  the  trespass,  and  the  number  mentioned  in  the  declaration  is 
not   material.     Willes's  Rep.  638,  Ellis  v.  Rowles.'*     It  is  true  that 
Ellis  V.  RotoleSj  Willes,  688,  turned  on  other  points ;  but  the  dictum  in 
the  note  does  not  rest  on  this  authority;  for,  in  Serjt.  Williams's  first 
edition,  which  was  published  a  few  motiths  before  the  report  of  Ellis  v. 
RowleSj  the  dictum  appears,  though  the  case  is  not  mentioned.     The 
case  was  merely  noted  down  that  it  might  be  properly  incorporated 
afterwards,  which  the  editor  never  found  time  to  do,  as  appears  by 
another  case  from  Willes,  Bennet  v.  Reeve^  Willes,  227,  not  having 
been  incorporated  with  note  (4)  to  Earl  of  Manchester  v.  Vale^  1  Wms. 
Saund.  28  b.     The  dictum  therefore  has  the  authority  of  Mr.  Serjt. 
Williams's,  who  had  discussed  the  law  of  new  assignments  minutely  in 
note  (6)  to  Greene  v.  Jones^  1  Wms.  Saund.  299,  and  in  note  (3)  to 
Mellor  V.  Walker^  2  Wms.  Saund.  5.     Independently  of  this  authority, 
the  doctrine  is  correct ;  and  it  is  true  of  actions  on  the  case,  as  well  as 
actions  of  trespass.     The  gist  is  the  disturbance.     In  this  the  action 
differs  from  trover  or  replevin,  where  the  cattle  taken  form  the  gist  of 
the  action,  and  the  omission  to  describe  is  fatal  in  arrest  of  judgment. 
Here  the  mode  of  disturbance  is  immaterial ;  and  before  the  new  rules 
it  was  usual  to  insert  a  general  count  for  disturbance,  without  stating 
the  mode.    The  plea  prima  facie  answers  the  whole  complaint.    "  Where 
the  plea  covers  the  whole  trespass,**  "  but  mistakes  it,  that  is,  does  not 
hity  if  I  may  so,  either  wilfully  or  ignorantly,  the  whole  or  some  part 
of  the  trespass  which  the  plaintiff  intended  in  his  declaration,  the  plain- 
tiff must  new  assign  to  explain:'*  note  (6)  to  Oreen  v.  Jones,  1  Wms. 
Saund.  299    b.     The  common  bar  is  an  instance,  and  (though  it  is 
anomalous  in  not  directly  denying  the  plaintiff  *s  possession,)  if  truly 
pleaded  of  any  land  answering  to  the  description  in  the  declaration,  it 
always  drove  the  plaintiff  to  a  new  assignment ;  for  the  defendant  is 
entitled  to  know  that  the  complaint  does  not  relate  to  his  own  land. 
The  same  note  adds,  **  So  where  in  trespass  a  grant  of  a  way,  common, 
&c.,  is  pleaded,  if  the  defendant  has  used  .the  way,  &c.,  in  a  different 
manner  from  what  he  is  entitled  to  do  under  the  grant,  the  plaintiff 
must   new  assign. *'(a)     In  Monprivatt  v.  Smithy  2  Campb.  17^,  the 
declaration  was  for  trespass  for  breaking  and  entering  the  plaintiff  s 
house,  and  staying  there  three  weeks ;  and  it  was  held  that  a  justifica- 
tion, expressly  pleaded  only  to  the  breaking  and  entering,  and  staying 
"twenty- four  hours,  part  of  the  said  time  in  the  said  declaration  men- 
tioned," covered  the  whole  declaration.     That  case  goes  further  than  is 
necessary  for  the  defendant  here.     In  Barnes  v.  Hunt,  11  East,  451, 
(a)  P.  800  c. ;  citing  Senhouse  t.  Chriitian,  1  T.  B.  660. 
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the  declaration  had  two  counts  relating  respectively  to  two  closes,  each 
count  for  several  trespasses  on  divers  days  and  times :  the  plea  averred 
identity  of  the  closes,  and  justified  under  a  license :  and,  on  a  replication 
de  injuria,  it  was  held  that  the  defendant  must  show  a  license,  coexten- 
sive with  all  the  trespasses  proved.  But,  in  the  present  case,  it  is 
admitted  on  the  record  that  the  plea  answers  the  complaint  as  to  some 
of  the  cattle  which  are  the  subject  of  the  only  disturbance :  it  is  as  if, 
in  Barnes  v.  ffunt^  the  license  had  covered  all  the  trespasses,  but  the 
plaintiff  had  relied  on  an  abuse;  in  which  case  he  must  have  new 
assigned.  This  appears  from  Lambert  v.  HodgsoUy  1  Bing.  317,  (8  E. 
C.  L.  R.,)  where  the  plea,  on  the  face  of  it,  justified  the  detention  com- 
plained of  in  the  declaration ;  and  it  was  held  that,  on  a  replication  de 
injuria,  an  abuse  committed  during  the  same  continued  detention  could 
not  be  shown.  Assuming,  therefore,  the  general  rule  to  be  as  laid  down 
in  the  notes  to  Saunders,  is  there  any  peculiarity  taking  the  present 
case  out  of  the  rule?  It  is  true  that  the  cases  referred  to  have  arisen 
on  replications  de  injuria.  Here,  however,  omitting  for  the  present  the 
consideration  of  the  effect  of  the  word  "  all,"  the  traverse  is  less  general 
than  that  in  the  replication  de  injuria,  which  puts  in  issue  every  material 
allegation ;  and  the  rule  applies  here  a  fortiori.  The  replication  admits 
the  quce  est  eadem.  If  its  meaning  be  that  the  plaintiff  does  not  com- 
plain of  that  which  is  justified,  it  should  have  complained  of  something 
not  justified :  that  is,  it  should  have  new  assigned.  Then,  as  to  the 
word  "  all,*'  that  is  no  more  than  is  understood  in  every  replication. 
But  supposing  it  to  have  a  peculiar  effect  here,  it  means,  either  that 
the  allegation  of  levancy  and  couchancy  is  false  of  all  the  cattle  men- 
tioned in  the  declaration,  or  that  it  is  true  of  some  but  not  of  all.  On 
the  first  interpretation,  the  verdict  is  right,  for  the  issue  is  not  supported 
in  fact.  An  allegation  of  levancy  and  couchancy  does  not  require  the 
same  proof  in  all  cases.  In  a  question  of  distress  for  rent,  it  must  be 
proved  that  the  cattle  have  spent  a  night  on  the  premises  where  they 
are  taken.  In  a  question  of  common,  it  must  be  proved  that  the  cattle 
are  not  only  proportioned  to  the  land  in  respect  of  which  the  common 
is  claimed,  but  also  such  as  belong  to  the  owner  of  the  land,  and  have 
been  actually  on  the  land :  (a)  therefore,  if  defendant  in  replevin  avow 
for  damage  feasant,  and  the  plaintiff  plead  a  seisin  of  land,  and  common 
for  beasts  levant  and  couchant  there,  the  defendant  may  traverse  that 
they  were  the  proper  cattle  of  the  plaintiff  levant  and  couchant  on  those 
^is  lands ;  Manneton  v.  Trevilian,  2  Show.  328.  The  traverse  in  this 
case,  on  the  first  interpretation  of  the  word  "all,"  puts  in  issue  that 
which  the  plaintiff's  case  admits.  On  the  second  interpretation,  the 
replication  is  contradictory ;  and  this  shows  the  propriety  of  the  rule  as 
to  new  assigning.  For  the  replication  professes  to  maintain  the  decla- 
ration, yet  admits  that  as  to  a  part  it  is  answered,  inasmuch  as  it  admits 
the  qu8B  est  eadem.  There  should  have  been  a  formal  abandonment  of 
the  complaint  which  is  answered.  It  is  true  that  in  some  instances  a  repli- 
cation has  the  effect  of  a  new  assignment,  without  being  in  the  usual 
form  of  one ;  but  then  it  must  contain  an  abandonment  of  the  complaint, 
80  far  as  it  is  answered  by  the  plea.  An  abuse  may  be  replied  where 
that  which  was  at  some  stage  legal  has  become  illegal  ab  initio  by  a 
subsequent  act.     Here  that  is  not  alleged.     Ullis  v.  Bowles^  Willes, 

(a)  See  note  (4)  to  Barl  of  Manehater  v.  VaU,  1  Wms.  Sauod.  28  b ;  and  note  (2)  tc 
Mcllor  V.  Spateman,  1  Wins.  Saund.  846  o. 
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638,  may  be  considered  applicable  to  this  point ;  for  the  rejoinder  of 
surcharge  was  held  to  be  a  departure,  not  an  allegation  showing  a 
trespass  ab  initio.  [Lord  Denman,  C.  J.,  referred  to  Sloper  v.  Alen, 
Brownl.  &  Gold.  171,  2  Rol.  Abr.  706,  pi.  41,  21  Vin.  Abr.  422,  Trial 
(C.  g),  pi.  41.]  That  case  falls  within  the  distinction  originally  pointed 
out:  the  action  was  replevin,  where  the  gist  of  the  complaint  is   the 

.  taking;  and  the  avowant  must  show  his  right  to  take  all  the  cattle. 
Lastly,  there  is  in  this  respect  no  distinction  between  case  by  a  com- 
moner and  trespass  by  the  lord  of  the  soil.  The  principle  is  the  same 
in  each  instance ;  and,  in  the  new  rules,  no  distinction  will  be  found 
between  case  by  a  reversioner  and  trespass  by  a  party  in  possession. 

Evans  and  Nicholl,  contra.  It  is  conceded,  on  the  otiier  side,  that 
Ei/is  V.  Bowies,  Willes,  638,  does  not  support  the  dictum  in  note  (2)  to 
Mellor  V.  Spateman,  1  Wms.  Saund.  346,  e,  and  the  dictum  is  staled 
doubtfully.  The  complaint  here  substantially  is  that  the  defendant  has 
put  on  more  cattle  than  he  has  a  right  to  put  on  :  and  that  sufficiently 
appears  on  the  record.     In  Jitkinson  v.  Teasdale,  2  W.  Bl.  817,  it  was 

/held  that,  upon  a  declaration  for  disturbance  of  common,  the  plaintiff 
might  show  that  the  defendant  had  surcharged.  On  this  plea,  the  levancy 
and  couchancy  was  material  as  to  all  the  cattle:  as  the  case  now  stands,  it 
must  be  assumed  that  the  levancy  and  couchancy  was  true  as  to  a  part 
only.     Therefore  the  defendant,  in  order  to  be  consistent  with  the  fact, 
should  have  confined  his  plea  to  a  part,  as  in  Mellor  v.  Spaleman,     As 
it  is,  the  plea  alleges  that  which  is  not  true,  and  is  properly  traversed. 
On  action  upon  a  bond  conditioned  to  perform  covenants,  one  of  which 
is  not  to  cut  down  trees  so  as  to  commit  waste,  if  the  plaintiff  assign  a 
breach  by  cutting  down  twenty  oaks,  and  defendant  deny  that  he  cut 
down  the  said  twenty  oaks,  the  plaintiff  shall  have  judgment  if  he  prove 
the  cutting  down  of  ten ;  2  Rol.  Abr.  706,  pi.  39,  40.  Barnes  v.  Hiint, 
11  East,  451,  shows  that  the  plea  undertakes  to  prove  the  justification 
as  to  all  that  can  be  shown  under  the  declaration;  and  the  decision 
there  was  acted  upon  in  Hay  ward  v.  Grant,  1  C.  &  P.  448,  (11  E.  C.  L. 
R.  446.)     [LiTTLEDALE,  J.     I  cousidcr  Barnes  v.  Hunt  an  authority 
merely  for  cases  of  leave  and  license.     A  plea  of  leave  and  license  re- 
quires a  proof  coextensive  with  the  trespass.]     By  R.  Hil.  4  W.  4, 
Pleadings  in  particular  •Actions,  V.  In  Trespass,  6,  5  B.  &  Ad.  x., 
"in  all  actions  in  which  such  right  of  way  or  common  as  aforesaid,  or 
other  similar  right  is  so  pleaded,  that  the  allegations  as  to  the  extent  of 
the  right  are  capable  of  being  construed  distributively,  they  shall  be 
taken  distributively."  [Littledale,  J.  That  rule  was  intended  to  give 
a  plea  the  effect  which  previously  was  obtained  by  several  pleas.]  The 
verdict  on  this  plea  should  be  confined  to  such  cattle  as  are  proved  to  be 
levant  and  couchant;  and  the  rule  preceding  (rule  5)  is  analogous  in  its 
effect.     Instances  of  a  divisible  justification  may  be  found  in  Knight  v. 
Woore,  3  New  Ca.  3,  (32  E.  C.  L.  R.  11;)  and  (before  the  new  rules) 
in  Tapley  v.  Wainwright,  5  B.  &  Ad.  395,  (27  E.  C.  L.  R.  99.)     [Cole- 
ridge, J.     In  those  cases  the  right  was  not  proved  as  to  all  the  matters 
claimed.]     Phythian  v.  White,  1  M.  &  W.  216.  S.  C.  Tyrwh.  &  Gr.  515, 
is  another  instance  of  an  issue  being  taken  distributively.  Sloper  v.  •^llen, 
Brownl.  &  Gold.  171 ;  2  Rol.  Abr.  706,  pi.  41 ;  21  Vin.  Abr.  422,  Trial, 
(C.  g,)  pi.  41,  is  in  favour  of  the  plaintiff.    [Williams,  J.    Mr.  Serjeant 
Williams  cites  it  immediately  before  the  dictum  in  note  (2)  to  Melhrx* 
Spateman,  1  Wms.  Saund.  346,  e,  and  clearly  did  not  consider  the  two 
inconsistent.]     This  is  not  trespass,  but  case  by  a  commoner  for  dis- 
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turbance.  The  ruling  in  Sloper  v.  Mltn^  seems  applicable  rather  than 
the  dictum.  In  trespass,  the  plea  of  common  negatives  the  trespass 
prima  facie ;  but  the  gist  of  the  disturbance  of  common  is  the  excess. 
Further,  the  parties  are  bound  by  the  form  of  the  traverse  in  the  replica- 
tion ;  if  it  be  too  large,  the  parties  take  the  risk  by  tendering  and  accept- 
ing the  issue.  If  the  traverse  make  that  material  which  was  immaterial 
by  the  plea,  the  defendant  si  ould  demur,  as  in  Goram  v.  Siveetingy  2 
Saund.  800,  and  Colborne  v.  Stockdale\  1  Str.  493.  By  R.  Hil.  4  W.  4, 
Pleadings  in  particular  Jictions,  CasCy  IV.  1,  5  B.  &  Ad.  ix.,  the  plea 
in  case  must  take  issue  on  some  particular  fact  alleged  in  the  declaration; 
the  replication  treats  the  plea  as  a  traverse  with  respect  to  all  thecattle, 
and  the  defendant,  by  joining,  admits  it  to  be  so.  Again,  the  replication 
in  effect  is  tantamount  to  a  new  assignment;  it  shows  a  complaint,  which 
the  plea  does  not  justify.  It  is  not  necessary  to  abandon  the  complaint 
formally  as  to  the  part  justified. 

Citr.  adv.  vtilt. 

Lord  Denman,  C.  J.,  in  this  term  (May  31st)  delivered  the  judgment 
of  the  Court. 

This  was  an  action  on  the  case  for  disturbing  the  plaintiff's  right  of 
common  by  turning  on  cattle  on  divers  days  and  times.  The  defendant 
pleaded  a  right  of  common  in  himself,  and  justified  turning  on  the  cat- 
tle mentioned  in  the  declaration,  being  his  own  commonable  cattle  levant 
and  couchant  on  his  land,  which  are  the  same  supposed  trespasses  in 
the  declaration  mentioned.  The  plaintiff  replied  that  all  the  cattle  men- 
tioned in  the  declaration  were  not  the  defendant's  cattle  levant  and 
couchant,  modo  et  forma. 

Upon  the  plaintiff's  opening,  it  was  admitted  by  his  counsel  that,  on 
all  the  days  and  times,  some  of  the  cattle  turned  on  were  levant  and 
couchant,  and  that  the  action  was  for  surcharging.  The  learned  judge 
thought  that  the  surcharging  ought  to  have  been  newly  assigned,  and 
refused  to  receive  any  evidence  respecting  it,  directing  the  jury,  upon 
the  admitted  facts,  to  find  a  verdict  for  the  defendant. 

We  are  of  opinion  that  he  was  right  in  so  doing,  and  that  this  rule  fbi 
a  new  trial  must  be  discharged. 

The  case  of  Ellis  v.  RowleSj  Willes,  638,  was  cited  and  relied  on  at 
the  trial,  but  appears  not  to  be  in  point.  It  is  quoted  in  a  note  of  Mr. 
Serjt.  Williams  to  Mellor  v.  ^pattman^  1  Wms.  Saund.  346,  e,  note 
(2),  as  if  it  were  an  authority  for  a  position  there  laid  down,  viz.  [His 
lordship  here  read  the  passage  cited,  beginning  with,  "Indeed  if 
the  lord  should  bring  an  action,"  and  ending  with  **not  material."] 
But  the  passage  stood  in  the  first  edition  without  any  authority  cited 
to  support  it,  as  an  observation  of  the  editor  himself;  and  the  case 
was  added  in  a  subsequent  edition,  as  bearing  upon,  though  not  ex- 
pressly involving,  the  point.  If  the  position  be  good  law,  it  applies 
equally  to  a  plea  in  an  action  on  the  case  by  a  commoner,  in  which, 
though  for  some  time  before  the  new  rules  such  defence  would  have 
been  given  in  evidence  under  the  plea  of  Not  Guilty,  yet  formerly  it 
used  to  be  pleaded  specially.     (See  the  former  part  of  the  note.) 

Now,  the  precise  number  mentioned  in  the  declaration  being  imma- 
terial, the  defendant  was  at  liberty  to  apply  his  justification  of  right  of 
common  to  any  number  of  cattle  that  he  pleased,  and  to  aver  that  those 
cattle  were  levant  and  couchant,  and  that  the  supposed  grievances  with 
them  were  the  grievances  alleged  in  the  declaration.    The  plaintiff,  by 
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his  replication,  admits  the  right  of  common  set  up  by  the  defendant,  and 
that  the  cattle  in  the  plea  are  the  same  as  those  in  the  declaration,  but 
traverses  that  all  the  cattle  in  the  declaration  were  levant  and  couchant. 

This  does  not  make  the  precise  number  material;  and,  as  it  was  con- 
ceded that  on  every  occasion  some  of  the  cattle  were  levant  and  couch- 
ant, the  defendant  is  entitled  to  apply  his  plea  to  them,  both  by  way  of 
allegation  and  of  proof  at  the  trial,  since  he  has  asserted  by  his  plea  that 
those  are  the  cattle  mentioned  in  the  declaration,  and  that  assertion  has 
not  been  denied.  If  the  plaintiff  had  stated  in  his  declaration  (as  he 
might  have  done,  though  he  was  not  bound  to  do)  that  the  defendant, 
being  a  commoner,  had  put  on  cattle  which  were  not  levant  and  couch- 
ant, and  the  defendant  had  asserted  in  his  plea  that  they  were  levant 
and  couchant,  doubtless  he  must  fail,  unless  he  could  prove,  by  his  evi- 
dence, that  all  the  cattle  which  the  plaintiff  proved  to  have  been  put  on 
the  common  by  him  were  levant  and  couchant  This  also  shows  that 
the  case  of  Barnes  v.  Hunt,  11  East,  451,  does  not  apply ;  for  there  the 
license  pleaded  was  wholly  inapplicable  to  all  the  trespasses  proved  on 
one  particular  day. 

Such  would  have  been  the  state  of  things,  if  the  replication  had  merely 
traversed  that  "  the  cattle  in  the  plea  mentioned,"  or  "the  said  cattle," 
were  levant  and  couchant;  but  the  language  of  it  is,  that  all  the  cattle 
in  the  declaration  mentioned  were  not  the  defendant's  own  commonable 
cattle  levant  and  couchant  on  his  land. 

On  this  replication,  a  question  arises  whether  the  word  "all"  alters 
the  meaning  of  the  issue  tendered.     The  replication  either  means  that 
none  of  the  cattle  mentioned  in  the  declaration  were  levant  and  couch- 
ant, or  it  means  that  some  were  and  some  were  not.     Now,  if  it  means 
the  former,  it  is  properly  taken  as  an  issue  concluding  to  the  country, 
for  such  is  unquestionably  the  meaning  of  the  plea;   and  the  issue  can 
only  be  properly  taken  by  pursuing  the  meaning  of  ihe  plea.     Again, 
this  would  cause  no  inconsistency  in  the  plaintiff's  pleadings,  because 
he  would  only  then  be  averring  that  defendant  had  no  cattle  levant  and 
cottchaut,  which  is  the  apparent  meaning  of  the  declaration:  but  then, 
by  the  opening,  the  plaintiff  was  out  of  court  upon  the  facts.     But,  if 
the  replication  have  the  latter  meaning,  then  it  is  faulty  in  two  respects: 
first,  that  it  traverses  the  plea  in  a  sense  manifestly  not  intended  by  the 
plea;  and,  secondly,  that  it  asserts  that  some  of  the  cattle  in  the  decla- 
ration mentioned  were  levant  and  couchant  on  the  defendant's  premises, 
who  had  a  right  of  common,  and  so  shows  that  the  action  is  brought  in 
respect  of  cattle  for  which  it  will  not  lie,  and  that  the  defendant  is  enti- 
tled to  a  verdict  pro  tanto;  and  yet  not  showing  for  how  much.    This 
is  absurd;  and,  therefore,  the  plaintiff  is  driven  to  say  that  the  word 
"all"  is  equivalent  to  a  new  assignment,  and  amounts  to  the  same 
thing  as  if  the  replication  had  averred  expressly  that  the  action  was 
brought,  not  in  respect  of  the  cattle  levant  and  couchant,  but  in  respect 
of  others  that  were  not  levant  and  couchant.     We  think  that  the  word 
"all,"  being  in  this  replication  quite  ambiguous,  must  be  taken  most 
strongly  against  the  party  pleading;  and  that  it  must  be  taken  that  the 
traverse  concluding  to  the  country  takes  issue  only  on  the  allegations 
of  the  plea  according  to  the  meaning  of  that  plea. 

Consequently,  it  does  not  amount  to  a  new  assignment,  but  is  only  a 
denial  that  any  cattle  of  the  defendant  were  levant  and  couchant;  and 
the  learned  judge  was  right  in  telling  the  jury  that,  as  it  was  dAwxiiea 
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chat  in  all  the  instances  some  of  the  cattle  were  levant  and  couchant, 
the  verdict  must  be  for  the  defendant:  and  the  present  rule  must  be 
discharged. 

Rule  discharged. 


The  EARL  of  EGREMONT  against  SAUL.— p.  924. 

The  grant  of  a  fair  **  cam  omnibus  libertatibus  et  liberie  eoruuetudinibus  ad  hujusmodi  feriam 
pertinendbns/*  does  not  give  a  right  to  take  tolU 

In  an  action  for  tolls  at  a  fair,  plaintiff  gave  evidence  of  immemorial  usage.  Defendant,  in  an- 
awer,  produced  a  grant  of  the  fair  by  Henry  3,  with  the  above  words.  The  judge  told  the 
jury  that  "consuetudines"  generally  meant  tolls,  but  that,  if  the  context  raised  a  doubt,  the 
expression  might  be  interpreted  by  usage.  It  was  also  a  question  at  the  trial  whetlier  the 
charter  was  the  original  grant,  or  only  a  confirmation,  of  which  some  probability  appeared.  A 
verdict  being  given  for  the  plaintiff,  this  Court  granted  a  new  trial,  on  the  ground  that  the  jury 
if  they  believed  the  charter  to  be  the  original  grant,  would  have  been  misled  as  to  its  effect  by 
the  above  direction. 

Debt  for  tolls,  payable  to  the  plaintiff  as  owner  and  proprietor  of 
Wigton  fair,  in  Cumberland,  in  respect  of  defendant  having  bought 
divers  live  cattle,  to  wit,  ten  bullocks,  &c.,  exposed  to  sale  in  the  fair. 
Plea,  Nunquam  indebitatus.    Issue  thereon. 

On  the  trial  before  Lord  Abinger,«C.  B.,  at  the  Carlisle  Summer 
assizes,  1835,  the  plaintiff  proved  the  sale  of  the  cattle  in  the  fair,  and 
that,  in  fact,  a  payment  of  Id.  for  every  beast  sold  in  the  fair  had  been 
immemorially  made  to  the  owner  of  the  fair,  (which  owner  the  plaintiff 
was  shown  to  be,)  with  some  recent  instances  of  resistance  to  the  claim. 
In  answer,  the  defendant's  counsel  contended  that  the  exaction  of  tolls 
was  an  usurpation,  and  that  the  original  grant  of  the  fair  contained  no 
grant  of  tolls ;  and  he  put  in  a  charter  of  3d  February,  46  H.  3, 
whereby  the  King  granted  and  confirmed(a)  to  Walter  de  Wigton  a 
weekly  market  and  an  annual  fair,  "  cum  omnibus  libertatibus  et  liberis 
consuetudinibus  ad  hujusmodi  mercatum  et  feriam  pertinentibus,"  unless 
the  same  should  be  a  nuisance  to  markets  and  fairs  in  the  vicinage.  The 
proceedings  in  a  quo  warranto  were  also  put  in  by  the  defendant,  for 
the  purpose  of  showing  that  the  fair  had  originated  in  this  grant.  The 
quo  warranto  was  of  20  Edw.  1,  and  was  against  John  de  Wygeton,  to 
answer  by  what  warrant  he  claimed  to  have  a  market  and  fair,  and  a 
gallows  (furcas)  and  infangthef.  John  de  Wygeton  made  claim  to  the 
market  and  fair  through  the  charter,  which  he  set  out,  and  the  gallows 
and  infangthef  as  used  by  himself  and  his  ancestors  from  time  immemo- 
rial. The  jurv  found  that  John  de  Wygeton  and  his  ancestors  had  used 
the  liberties  aforesaid  as  claimed  from  time  immemorial ;  and  the  judg- 
ment was  that  he  should  go  without  day.  Lord  Abinger,  C.  B.,  in  his 
charge  to  the  jury,  said  that  "  consuetudines"  was  generally  used  as 
signifying  tolls ;  but  that,  if,  by  the  context  in  the  charter,  any  doubt 
were  thrown  on  the  meaning,  the  expression  might  be  interpreted  by 
usage.  He  further  pointed  out  that,  on  the  quo  warranto,  it  had  been 
found  that  the  party  had  the  rights  from  time  immemorial ;  he  sug- 
gested that  it  was  therefore  probable  that  the  charter  was  merely  a  con- 

(aj  Sciatis  no8  conoessisse  et  hao  carta  mea  oonfirmasse. 
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firmation  ;(a)  and  he  told  the  jury  that,  if  they  thought  the  evidence 
sufficient  to  show  a  right  antecedent  to  the  charter,  the  charter  itself 
was  not  conclusive  against  the  claim.  Verdict  for  the  plaintiff.  In  Mich- 
aelmas term,  1835,  Cfresswell  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection. 

Ahzander^  Armstrong^  and  W.  H.  Watson  showed  cause  in  Hilary 
term  last.(6)  The  learned  Judge  merely,  in  substance,  told  the  jury 
that  the  expression  constietudinesj  in  this  charter,  did  not  necessarily 
invalidate  the  evidence  of  usage.  Unless,  therefore,  it  be  impossible 
that  the  word  can  ever  mean  tolls,  the  direction  must  be  supported.  If 
the  jury  had  thought  that  the  evidence  of  payment  was  insufficient 
proof  of  the  right  antecedently  to  the  charter,  and  that  the  charter  was 
the  origin  of  the  right  to  the  fair,  they  would  not  have  been  bound  by 
the  direction  to  find  in  favour  of  the  right  to  the  tolls  on  the  construc- 
tion of  the  charter.  But  they  were  entitled  to  infer  a  right  by  earlier 
grant,  and  to  take  the  charter  to  be,  as  its  language  warrants,  a  mere 
confirmation.  Then,  as  to  the  meaning  of  the  word  "  consuetudines." 
In  Eeddy  v.  Wheelhouse,  Cro.  Eliz.  658,  591,  S.  C.  Moore,  474,  the 
defendant,  in  trespass  for  taking  a  cow,  justified  under  a  charter  of  H. 
7,  granting  an  annual  fair  ^'  cum  omnibus  libertatibus,  et  liberis  consue- 
tudinibus,  ad  hujusmodi  feriam  spectantibus,  vel  pertinentibus,"  alleging 
that  he  had  distrained  for  one  p^nny  toll ;  and,  on  demurrer,  the  plain- 
tiff had  judgment,  on  the  ground  that  the  words  gave  no  toll.  But  there 
the  charter  was  not  one  of  confirmation  but  of  original  grant ;  and,  un- 
less the  words  themselves  necessarily  carried  toll,  the  defendant  had  no 
title  to  it,  since  his  right  depended  upon  the  charter  alone.  Here  the 
charter  is,  not  one  of  original  grant,  but  of  confirmation ;  and  the  im- 
memorial payment  is  strong  evidence  that  the  original  grant  (which  may 
be  presumed  to  have  been  lost)  passed  a  right  to  tolls,  although  the  sub- 
sequent charter  of  confirmation  (which  was  produced  at  the  trial)  did  not 
specifically  notice  them.  Had  there  been  no  evidence  of  immemorial 
payment,  or  had  the  word  "  confirmasse"  not  appeared  in  the  charter, 
the  cited  case  would  have  been  in  point ;  but  those  two  circumstances 
form  a  distinction.  Holloway  v.  Smithy  2  Str.  1171,  which  decided 
that  "  free  customs"  did  not,  in  a  grant  of  a  new  fair,  imply  tolls,  is  dis- 
tinguishable on  the  same  grounds.  The  question  arose  on  demurrer ; 
the  claim  rested  on  the  words  of  an  original  grant,  and  was  unsupported 
by  any  usage.  In  Brett  v.  Beales,  Moo.  &  M.  426,  (22  E.  C.  L.  R.,) 
nothing  was  decided  upon  the  interpretation  of  "  consuetudines,"  though 
there  was  some  discussion  on  the  point ;  and  in  Corporation  of  Stamford 
V.  Pawlett,  1  Cr.  &  J.  71,(tf)  the  point  conceded  by  the  counsel  for  the 
plaintiffs,  and  adopted  by  the  Chief  Baron  in  giving  judgment,  carries 
the  law  of  present  case  no  further  than  has  been  already  admitted.  But, 
independently  of  the  effect  of  usage  as  evidence  of  an  earlier  grant  of 
toll  eo  nomine,  it  is  sufficient  to  maintain  this  verdict  if  the  expression 
used  in  the  charter  may  mean  tolls ;  for,  if  it  may,  the  immemorial  pay- 
ment affords  abundant  evidence  that  such  is  its  meaning. 

In  Co.  Lit.  58  b,  it  is  said,  *^  This  word  consuetudo  being  derived  a 
consueto,  properly  signifieth  a  custom  ;*'  "  but  in  legal  understanding  it 

(a)  It  was  suggested,  on  behalf  of  the  defendant,  that  the  Uberties  referred  to  hj  the 
rerdict  on  the  quo  warranto,  meant  only  those  not  comprised  in  the  charter. 
(5)  May  2d,  1837.     Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Jb. 
(c)  S.  C.  affirmed  on  error  in  Dom.  Pr.  1  Cr.  &  J.  400.     1  Tyrwh.  291. 
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Bignifieth  also  tolls,  murage,  pontage,  paviage,  and  such  like  newly 
granted  by  the  King ;  and  therefore  when  the  King  grants  such  things, 
the  words  be,  ConcessimtMj  ^c,  in  auxilium  vilUe  proedicf  paviand\  ^c, 
eonmetudines  BubBcriptaSj  viz.,  de  quolihet  sunnagioy  ^c.  And  it  was 
an  article  of  the  justices  in  eyre  to  inquire  de  novis  con8uetudtntbu$ 
levatis  in  regno^  sive  in  terrd,  sive  in  aqud^  et  quis  eas  levavU  et  ubi; 
where  consuetude  is  taken  for  tolls  and  such  like  taxes  or  charges  upon 
the  subject.*'  The  ambiguity,  if  there  be  one,  is  to  be  interpreted,  as 
the  Lord  Chief  Baron  directed,  by  usage.  Thus,  in  2  Inst.  282,  it  is 
said,  "  And  when  any  claimed  before  the  justices  in  eyre  any  franchises 
by  an  ancient  charter,  though  it  had  express  words  for  the  franchises 
claimed;  or  if  the  words  were  general,  and  a  continual  possession 
pleaded  of  the  franchises  claimed,  or  if  the  claim  was  by  old  and  obscure 
words,  and  the  party  in  pleading,  expounding  them  to  the  Court,  and 
averring  continual  possession  according  to  that  exposition;  the  entry 
was  ever  Inmiiratur  super  possessionem  et  usum,  ^c,  which  I  have 
observed  in  divers  records  of  those  eyres,  agreeable  to  that  old  rule, 
optimus  interpres  rerum  usiia.''  In  The  Mayor  of  Truro  v.  Reynalds^ 
8  Bing.  276,  (21  E.  C.  L.  R.,)  where,  the  corporation  having  proved  a 
prescriptive  right  to  tolls,  a  charter  was  relied  upon  which  granted  that 
the  burgesses  and  inhabitants  should  be  free  from  tollnet,  &c.,  the  Court 
held  that,  if  such  a  charter  were  ambiguous,  contemporary  usage  ought 
to  have  Treat  weight  in  the  exposition  of  it.  The  claim  here  made  by 
John  de  Wjgeton  through  the  charter  may  be  understood  as  a  claim  of 
confirmation  by  the  charter  ;  he  set  it  out,  and  left  it  to  its  legal  effect, 
either  as  confirmation  or  grant. 

CressweU  and  Wightmany  contra.  It  is  conceded  on  the  other  side, 
upon  the  authority  of  the  cases,  that  the  word  *'  consuetudines"  would 
not,  of  itself,  give  the  toll.  But  the  Lord  Chief  Baron  threw  the  weight 
of  the  evidence  arising  upon  the  charter  only  against  the  defendant :  for 
he  stated  that  the  word  was  generally  used  for  tolls,  but  that,  if  doubt 
arose  on  the  context,  usage  might  explain  the  meaning.  The  jury, 
therefore,  could  not  but  understand  that  the  charter,  in  itself,  assisted 
the  plaintiff's  case,  and  that  it  lay  upon  the  defendant  to  meet  this. 
But  the  word,  at  the  most,  proves  nothing  for  the  plaintiff:  it  is  often 
found  joined  with  such  words  as  '^  custumagia"  and  ^^  theolonia,"  as  in 
the  charter  in  Eolcroft  v.  Eeely  1  B.  &  P.  402.  [Lord  Dbnman,  C.  J. 
It  is  not  to  be  assumed  that,  in  such  instances,  there  is  no  repetition.] 
In  the  passage  cited  from  Coke  upon  Littleton,  consuetudines  is  joinea 
with  the  participle  subscriptaSy  which  may  justify  interpreting  the  word 
to  mean  tolls.  It  is  said  that  the  words  ^' concessisse  et  confirm&sse" 
show  that  the  charter  was  one  of  confirmation,  not  of  grant ;  but  such 
language  is  not  unusual  in  instruments  of  original  grant ;  and  the  words 
making  void  the  grant  in  case  the  fair,  &c.,  should  be  a  nuisance  to  the 
vicinage  would  scarcely  have  occurred  if  the  fair  had  existed  immemo- 
rially :  and,  again,  the  grant  is  not  of  the  consuetudines  belonging  to 
this  fair,  but  to  fairs  "hujusmodi."  The  charter  shows  the  origin  of 
what  might  otherwise  have  been  claimed  as  immemorial.  It  is  clear 
that  John  de  Wygeton  rested  his  right  to  the  fair  exclusively  on  the 
charter;  the  other  liberties  were  defended  upon  immemorial  usage. 
rCoLERiDOE,  J.  The  charter  is  nearer,  in  point  of  date,  to  the  time  of 
Magna  Charta  than  to  that  of  the  charter  which  was  under  discussion 
in  Heddi/  v.  Wheelhouse^  Cro.  Eliz.  558,  691,  S.  C.  Moore,  474.     What 
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is  the  meaning  of  the  words  ^^  per  antiquas  et  rectas  consuetudines"  in 
Magna  Charta  ?(a)  ]  It  there  occurs  in  opposition  to  the  words  "  toltis 
malis."  [Coleridge,  J.  There  seems  to  be  no  distinction  between 
'^  consuetudines"  and  "  liberae  consuetudines. "(i)  Lord  Denman,  C.  J. 
In  the  passage  cited  from  Go.  Lit.  58  b,  it  is  said  that  the  justices  in 
eyre  are  to  inquire  "  de  novia  consuetudinibus  levatis."  If  "  consue- 
tudines" meant  only  tolls  customarily  taken,  would  not  that  be  a  con- 
tradiction ?]  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (June  3d)  delivered  the  judgment 
of  the  Court. 

In  this  case  a  charter  was  put  in  containing  a  grant  of  the  fair,  by 
the  words  "  Sciatis  nos  concessisse  et"  "  confirmasse ;"  and  the  fair  was 
granted  "  cum  omnibus  libertatibus  et  liberis  consuetudinibus  ad  hujus- 
modi  mercatum  et  feriam  pertinentibus."  The  jury  were  told  by  the 
learned  Judge  who  tried  the  cause  that  these  words  generally  signified 
tolls ;  and,  upon  that  direction,  a  new  trial  was  moved  for.  On  the 
other  hand,  it  was  said  that  the  words  might  mean  tolls  in  a  charter  of 
confirmation,  if  tolls  had  existed  before ;  and  that  the  charter  would 
not  destroy  the  evidence  of  immemorial  usage.  Certainly  there  was 
much  probability  that  the  charter  might  have  been  one  of  confirmation. 
But  the  eflfect  of  the  charge  seems  to  have  been  that,  even  if  the  charter 
were  one  simply  of  grant,  the  words  might  signify  tolls.  The  jury 
therefore  may,  upon  that  charge,  have  felt  themselves  bound  -to  find  as 
they  did,  though  they  were  of  opinion  that  it  was  an  original  grant,  and 
not  a  confirmation.  From  the  high  respect  which  we  feel  for  the  learned 
Judge,  and  for  his  great  familiarity  with  questions  of  this  sort,  we  thought 
it  right  to  pause.  But  we  can  find  no  such  use  of  the  word.  In  one 
passage  in  Coke  {e)  those  words  appear  to  be  considered  as  signifying 
toll  created  newly:  but  we  cannot. find  any  instance  in  which  it  has 
been  held  that,  of  themselves,  they  conferred  toll.  On  the  other  hand, 
in  a  case  in  Cro.  Eliz.,(d)  and  another  in  Strange,(e)  it  is  expressly  laid 
down  that  tolls  cannot  be  so  described  in  an  original  grant.  The  rule 
must  therefore  be  made  absolute.  ,  Rule  absolute. 

(a)  Stat.  9  H.  8  0.  80. 

(b)  Mag.  Chart.  9  H.  8,  o.  9.  "  Civitaa  London*  habeat  omnes  libertates  saas  antfqoas 
et  consuetudines  suas.  Pneterea,  volumus  et  concedimus  quod  omnes  civitates  alias  et 
burgi  et  yillsB  et  barones  de  quinque  portubus  et  omnes  portus  habeant  omnes  libertates 
et  liberas  consuetudines  suas." 

(c)  Co.  Lit.  68  b.  (d)  Heddy  ▼.  Wheelhouae,  Cro.  EUa.  668,  691.     Moore  474. 
(c)noUoway  ▼.  Smith,  2  Str.  1171. 
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Stat  58  G.  3,  c.  93,  exempts  a  bill  or  note  from  the  operation  of  the  usury  laws,  in  the  hands 
of  an  endorsee  who  has  discounte<l  or  paid  value  for  it -without  having  notice  of  the  mMry  at 
the  time  when  he  dif^counted  or  made  the  payment ;  but  not  in  the  hands  of  a  party  who  has 
taken  it  (though  innocently)  in  payment  of  an  antecedent  debt. 

Stat.  3  &  4  W.  4,  c.  98,  s.  7,  which  enacts  that  no  bill  or  note  made  payable  at  or  within  three 
months  afterdate,  or  not  having  more  than  three  months  to  run,  shall  be  void  by  reason  of  any 
interest  taken  thereon,  &c.,  applies  to  a  note  payable  to  A.  or  order  on  demand^  and  given  for 
money  lent  on  an  agreement  to  pay  6/.  over  and  above  ail  lawful  interest  for  the  loan  during 
such  time  as  A.  should  forbear  and  give  day  of  payment  for  the  same. 

In  the  following  clause  of  stat  3  &  4  W.  4,  c.  98,  s.  7,  «  Nor  shall  the  liability  of'any  party  to 
any  bill  of  exchange  or  promissory  note  be  affected  by  reason  of  any  statute  or  law  in  force 
for  the  prevention  of  usury." — Qusere,  whether  the  words  "  any  bill  of  exchange"  are  to  be 
construed  as  "  any  such  bill  of  exchange  1" 

QuflBTo,  whether  stat  5  &  6  W.  c  41,  s.  1,  operates  retrospectively  in  &your  of  securities  aflbcted 
with  usury  1 
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Declaration  (October  24th,  1835)  in  assumpsit,  on  a  promissory  note 
made  by  defendant,  22d  October,  1833,  for  the  payment  of  50Z.  and 
interest  to  Ward  or  order  on  demand,  endorsed  by  Ward  to  Broomhead, 
and  by  Broomhead  to  the  plaintiff. 

Plea  that,  before  the  making  of  the  said  promissory  note,  viz.,  22d  of 
October,  1833,  it  was  corruptly  and  against  the  form  of  the  statute,  &c., 
agreed,  between  defendant  and  Ward,  that  Ward  should  lend  and  advance 
to  defendant  a  certain  sum,  viz.,  45Z.,  and  that  defendant  should  give 
and  pay  to  Ward  a  certain  large  sum,  viz.,  6Z.,  over  and  above  all  lawful 
interest  for  the  loan  of  money  for  such  time  as  Ward  should  forbear 
and  give  day  of  payment  for  the  same ;  and  that  for  securing  repayment 
of  the  said  452.,  so  to  be  lent  and  advanced  as  aforesaid,  together  with 
the  said  further  sum  of  52.,  defendant  should  make  the  said  promissory 
note.  Averment,  that,  in  pursuance  and  part  performance  of  the  said 
corrupt  and  unlawful  agreement,  defendant  afterwards,  to  wit  on  the  day 
and  year  last  aforesaid,  made  the  said  promissory  note  in  the  declaration 
mentioned,  and  delivered  the  same  to  Ward  on  the  terms  aforesaid ;  and 
that,  in  part  further  pursuance  of  the  said  corrupt  and  unlawful  agree- 
ment, Ward  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  did 
lend  and  advance  to  defendant  a  certain  sum  of  money,  to  wit,  342. 11«. 
Id.,  parcel  of  the  said  sum  of  452.  Averment,  that  the  52.  so  agreed 
to  be  paid  by  defendant  over  and  above,  &c.,  exceeded  52.  per  cent,  per 
annum,  contrary  to  the  statute,  &c.     Verification. 

Replication,  that  the  plaintiff,  before  the  payment  of  the  sura  of  mo- 
ney specified  in  the  promissory  note  in  the  above  plea  mentioned  had 
been  or  was  demanded  of  the  defendant,  according  to  the  tenor  and 
effect  thereof,  viz.,  20th  May,  1835,  became  and  was  the  endorsee  of 
the  said  H.  Broomhead  thereof,  as  in  the  declaration  was  alleged :  and 
the  said  H.  Broomhead  then  delivered  the  said  promissory  note  so  en- 
dorsed as  aforesaid  to  the  plaintiff,  who  then  accepted  and  received  the 
same  for  valuable  consideration,  that  is  to  say,  in  part  payment  of  a 
large  sum  of  money  exceeding  the  sum  then  due  and  payable  on  the 
last-mentioned  promissory  note,  viz.,  the  sum  of  1002.  before  then  and 
there  due  from  the  said  H.  B.  to  the  plaintiff  for  work  and  labour  before 
then  done  by  the  plaintiff  for  the  use  of  the  said  H.  B.  at  his  request, 
and  for  moneys  before  then  paid  by  the  plaintiff  for  the  use  of  the  said 
n.  B.  at  his  request,  without  his  the  said  plaintiff's  having,  and  that  he 
the  said  plaintiff  had  not,  at  the  time  of  doing  the  said  work  and  labour, 
or  paying  the  said  moneys,  as  aforesaid,  or  at  the  time  of  the  said  H. 
B.'s  endorsing  or  delivering  the  said  promissory  note  to  the  plaintiff, 
or  at  the  time  of  the  plaintiff's  accepting  and  receiving  the  same,  or  at 
any  other  time  before  the  commencement  of  this  suit,  actual  jiotice,  or 
any  notice  whatever,  that  such  note  had  been  originally  given  upon  the 
said  supposed  usurious  contract  in  the  said  plea  in  that  hehalf  alleged, 
or  for  an  usurious  consideration,  or  upon  an  usurious  contract.  Verifi- 
cation. 

Demurrer,  assigning  for  causes  that  the  replication  does  not  traverse, 
or  confess  and  avoid,  the  usurious  contract ;  and  that  it  does  not  con- 
tain any  legal  answer  to  the  plea,  or  show  that  the  note  (admitting,  as 
the  replication  does,  the  usurious  contract)  could  have  been  a  valid  or 
available  security  in  the  hands  of  the  plaintiff  or  any  other  holder,  or 
that  it  could  have  been  transferred  or  negotiated  so  as  to  confer  a  right 
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of  action,  or  how  the  plaintiff  was  entitled  to  sue  thereon.   Joinder.  The 
demurrer  was  argued  in  last  Easter  term,  (a) 

CresBwell^  for  the  defendant.  The  defence  of  usury  is  not  answered 
by  this  replication.  Stat.  58  G.  3,  c.  93,(6)  will  be  relied  upon  for  the 
plaintiff;  but  the  words  of  that  act  relate  only  to  transactions  where 
the  endorsee  takes  the  security  for  money  advanced,  or  value  actually 

S'ven,  at  the  time ;  as  where  he  discounts  it,  or  receives  it  as  currency. 
0  such  fact  is  shown  by  the  present  replication.     It  appears  that  the 
plaintiff  took  this  note  for  an  antecedent  debt,  and  not  that  he  either 
gave  any  new  credit  in  consideration  of  it,  or  was  otherwise  in  a  worse 
situation  after  receiving  it  than  if  he  had  not  taken  it.  If  he  had  parted 
with  anything  in  consideration  of  receiving  it,  the  case  would  have  been 
different.    A  similar  distinction  is  recognised  by  the  Factors'  Act,  6  G. 
4,  c.  94,  which  (by  sect.  2)  enables  persons  intrusted  with  bills  of  lad- 
ing, &c.,  to  pledge  the  goods  as  a  security  for  any  money  or  negotiable 
instrument  advanced,  without  notice  of  the  real  ownership,  upon  the 
faith  of  such  documents ;  but  (by  sect.  3)  restricts  that  power  where  the 
pledge  is  taken  as  security  for  an  antecedent  debt.     [Littledale,  J. 
Stat.  58  G.  3,  c.  93,  seems  meant,  in  one  part,  to  protect  negotiable 
securities  generally ;  but,  in  others,  it  appears  to  contemplate  only  those 
taken  under  particular  circumstances.     In  three  different  parts,  different 
things  seem  to  be  intended.]     The  latter  part  part  of  the  preamble,  and 
the  words  following  "unless,"  point  to  the  restriction  relied  upon  by 
the  defendant.     Secondly,  stat.  3  &  4  W.  4,  c.  98,  s.  7,(<?)  which  will 
also  be  relied   upon  for  the  plaintiff,  exempts   from  the  laws    against 
usury,  notes  "  made  payable  at  or  within  three  months  after  the  date 
thereof,  or  not  having  more  than  three  months  to  run."     That  applies 
to  cases  where  there  is  an  ascertained  time  of  forbearance ;  not,  there- 
fore, where  the  note  is  payable  on  demand.     If  there  is  a  fixed  time  of 
payment,  however  hard  tne  terms  may  be,  the  giver  of  the  note  pur- 
chases something ;  but  in  this  case  he  gains  no  benefit ;  for  payment  may 
be  required  whenever  the  holder  pleases.     Forbearance  for  an  uncer- 

!aS  April  25th.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
h)  Stat.  68  G.  8,  c.  93,  is  as  follows : — *'  Whereas,  by  the  laws  now  in  force,  all  con- 
tracts and  assurances  whatsoever,  for  payment  of  money,  made  for  a  usurious  considera- 
tion, are  utterly  void :  And  whereas  in  the  course  of  mercantile  transactions,  negotiable 
securities  often  pass  into  the  hands  of  persons  who  have  discounted  the  same  without  any 
knowledge  of  the  original  considerations  for  which  the  same  were  given ;  and  the  avoid- 
ance of  such  securities  in  the  hands  of  such  bona  fide  endorsees  without  notice  is  attended 
with  great  hardship  and  injustice;  for  remedy  thereof,  be  it  enacted,"  "That  no  bill  of 
exchange  or  promissory  note,  that  shall  be  drawn  or  made  after  the  passing  of  this  act 
shall,  though  it  may  have  been  given  for  a  usurious  consideration,  or  upon  a  usurious 
contract,  be  void  in  the  hands  of  an  endorsee  for  valuable  consideration,  unless  such  en- 
dorsee had,  at  the  time  of  discounting  or  paying  such  consideration  for  the  same,  actual 
notice  that  such  bill  of  exchange  or  promissory  note  had  been  originally  given  for  a 
usurious  consideration,  or  upon  a  usurious  contract." 

(c)  Stat.  8  &  4  W.  4,  c.  98,  (for  giving  certain  privileges  to  the  Bank  of  England,)  enacts, 
by  sect.  7,  '*  That  no  bill  of  exchange  or  promissory  note  made  payable  at  or  within  three 
months  after  the  date  thereof,  or  not  having  more  than  three  months  to  run,  shall  by 
reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or  receive 
or  allow  interest  in  discounting,  negotiating,  or  transferring  the  same,  be  void,  nor  shall 
the  liability  of  any  party  to  any  bill  of  exchange  or  promissory  note  be  affected  by  reason 
of  any  statute  or  law  in  force  for  the  prevention  of  usury,  nor  shall  any  person  or  persons 
drawing,  accepting,  endorsing,  or  signing  any  such  bill  or  note,  or  lending  or  advancing 
any  money,  or  taking  more  than  the  present  rate  of  legal  interest  in  Great  Britain  and 
Ireland  respectively  for  the  loan  of  money  on  any  such  bill  or  note,  be  subject  to  any 
penalties  under  any  statute  or  law  relating  to  usury,  or  any  other  penalty  or  forfeiture; 
anything  in  any  law  or  statute  relating  to  usury  in  any  part  of  the  United  Kingdom  to  the 
contrary  notwithstanding." 
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tain  time  is  no  consideration  for  a  promise.  [Coleridge,  J.  How 
could  there  be  usury,  if  there  were  no  forbearance  ?]  There  must  of 
course  be  some  interval,  and,  if  the  interest  is  taken  for  only  a  moment's 
forbearance  it  is  sufScient.  The  defendant  was  at  all  events  to  pay 
Ward  51.  above  all  lawful  interest,  and  Ward,  might  present  the  note 
for  payment  at  any  time. 

Thirdly,  the  plaintiflF  will  rely  on  stat.  5  &  6  W.  4,  c.  41,  s.  1.  The 
effect  of  this  statute  is  under  the  consideration  of  the  Court  in  another 
case  :(a)  sect.  2  is  clearly  prospective  only,  and  it  is  reasonable  to  con- 
clude that  both  are  so.  Retrospective  statutes  are  unusual ;  and  con- 
structions giving  a  retrospective  operation  will  not  be  encouraged.  The 
writ  in  this  case  {supposing  that  the  fact  were  material)  was  sued  out 
before  stat.  5  &  6  W.  4,  c.  41,  passed. 

G.  T.  Whitej  contra.  The  argument  founded  on  sect.  2  of  stat.  5  & 
6  W.  4,  c.  41,  does  not  apply  here ;  for  that  section  takes  no  notice  of 
the  statutes  of  usury.  The  language  of  sect.  1  is  retrospective ;  for  it 
enacts  that  every  note,  &c.,  which,  if  this  act  had  not  passed,  would,  by 
the  former  acts,  have  been  void,  shall  be  deemed  to  have  been  made,  &c., 
for  an  illegal  consideration.  Stat.  8  &  4  W.  4,  c.  98,  s.  7,  includes 
every  note  "  payable  at  or  within  three  months  after  the  date  thereof, 
or  not  having  more  than  three  months  to  run,'*  The  latter  words  show 
that  an  ascertained  period  of  forbearance  is  not  necessary.  [Coleridge, 
J.  Those  words  seem  to  mean  notes  which  have  been  out  some  time ; 
as  a  note  drawn  at  six  months,  but  having  only  three  to  run.]  At  all 
events  the  words  cannot  be  confined  to  that  case.  The  present  note  is, 
strictly,  one  ^^  not  having  more  than  three  months  to  run."  Under  the 
Stamp  Act,  55  0.  3,  c.  184,  sched.  Part  1,  a  bill  of  exchange  payable 
on  demand  is  charged  with  the  lowest  duty,  in  proportion  to  its  amount. 
The  words  in  stat.  8  &  4  W.  4,  c.  98,  s.  7,  "  nor  shall  the  liability  of 
any  partv  to  any  bill  of  exchange  or  promissory  note  be  affected  by 
reason  of  any  statute  or  law  in  force  for  the  prevention  of  usury,"  are 
decisive  in  favour  of  the  plaintiff,  unless  the  Court  will  construe  "  any" 
.  as  meaning  "any  such."  [Pattbson,  J.  Perhaps  the  statute  is  mis- 
printed.] In  Ex  parte  Knight^  1  Deac.  Rep.  459,  (88  E.  C.  L.  R.,)  in 
the  Court  of  Review,  Erskine,  C.  J.,  seems  to  give  the  full  effect  to 
this  clause.  It  is  said  that  notes  payable  on  demand  are  not  contempla- 
ted by  the  statute,  because  no  advantage  is  purchased  by  such  notes ; 
but  still  they  are  within  the  express  words  of  the  act ;  and,  although 
the  party  giving  such  a  note  does  it  at  his  peril,  it  may  be  that  he  ob- 
tains better  terms  in  some  respects  by  so  doing.  As  to  stat.  58  G.  8, 
c.  93,  its  language  is  perplexed,  but  the  enacting  words  which  follow  the 
preamble  are  quite  general :  the  plaintiff  is,  according  to  those  words, 
**an  endorsee  for  valuable  consideration,"  and  the  note  is,  therefore,  not 
void  in  his  hands.  The  words  in  the  concluding  part  of  the  section, 
"  unless  such  endorsee  had,  at  the  time  of  discounting  or  paying  such 
consideration  for  the  same,  actual  notice"  of  usury  do  not  affect  the 
plaintiff.  The  replication  does  not  allege  that  he  took  the  note  as  a 
security,  but  that  he  took  it  in  part  payment  of  a  sum  due  to  him  for 
work  and  labour.  The  paying  of  the  consideration  by  him  took  place 
when  he  did  the  work.  [CfoLERlDGE,  J.  Then  you  would  say  that,  if 
he  had  had  notice  of  the  usury  between  that  time  and  the  time  of  tak- 

{b)  Hitchcock  ▼.  TTay,  argued  on  the  preoeding  day.    See  post,  p.  948 ;  and  note  (c) 
Uiid,  for  sects.  1  &  2. 
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ing  the  note,  he  would  still  be  protected.]  There  was  also  a  consideration 
given  when  he  took  the  note,  by  his  allowing  farther  credit.  Wr^ht  t. 
Nuttall,  10  B.  &  C.  492,  (21  E.  C.  L.  R.,)  shows  that,  in  statutes,  a 
limited  preamble  does  not  restrain  a  general  enacting  clause.  The  rea- 
sonable construction  of  -the  present  statute  is  that  it  protects  any  holder, 
for  value,  of  a  bill  or  note  endorsed  to  him  without  notice  received  by 
him  of  its  being  affected  with  usury. 

Oresswell  in  reply.  Sect.  2  of  stat.  5  &  6  W.  4,  c.  41,  though  it  re- 
fers only  to  the  statutes  of  gaming,  throws  light  upon  the  meaning  of 
sect.  1,  as  to  all  the  statutes  there  mentioned.  Under  the  acts  there 
partly  repealed,  the  securities  given  contrary  to  their  provisions  were 
void  immediately.  The  words  of  sect.  1  are  prospective.  It  says  "  every 
note,"  &c.,  which  "would"  "have  been  absolutely  void,"  not  "  which  has 
become  so,"  and  "shall  be  deemed"  to  have  been  made,  &c.,  referring 
to  the  construction  to  be  given  in  future.  The  enactment  in  8  &  4  W. 
4,  c.  98,  s.  7,  that  the  liability  of  any  party  to  "  any  bill  of  exchange 
or  promissory  note,"  shall  not  be  affected  by  any  law  in  force  against 
usury,  will  perhaps  be  found,  on  inspection  of  the  parliament  roll,  to 
have  been  misprinted.  It  came  under  discussion  in  Connops  v.  Meak%^ 
2  A.  &  E.  326,  (29  E.  C.  L.  R. ;)  and  it  was  there  suggested,  in  argu- 
ment, that  "any"  must  be  construed  "any  such."  The  construction 
of  these  words  was  not  material  in  Ex  parte  Knight^  for  the  bills  there 
were  payable  at  or  within  three  months.  The  manner  in  which  duties 
are  imposed  by  the  stamp  acts,  for  fiscal  purposes,  cannot  guide  the 
Court  in  construing  the  present  statute,  which  must  be  interpreted  with 
reference  to  the  mischief  contemplated  in  framing  it.  It  would  have 
been  easy  to  make  express  mention  of  notes  payable  on  demand.  The 
words  "not  having  more  than  three  months  to  run"  probably  refer  to 
bills  drawn  at  a  longer  period,  which  has  partly  expired.  [Lord  Dkn- 
MAN,  C.  J.,  mentioned  Moyser  v.  Whitaker,  9  B.  &  C.  409,  (17  E.  C. 
L.  R.)  ]  It  is  true  that,  in  that  case,  and  in  Cheetham  v.  Butler ^  5  B. 
&  Ad.  837,  (7  E.  C.  L.  R.,)  a  note  payable  to  M.  S.  or  orfler  on  de- 
mand, and  a  notift-  payable  to  M.  M.  generally,  have  been  held  to  fall 
within  the  second  class  of  promissory  notes  in  stat.  55  G.  3,  c.  184, 
sched.  Part  1,  as  notes  for  payment  "  in  any  other  manner  than  to  the 
bearer  on  demand,  but  not  exceeding  two  months  after  date."  But  the 
words  of  the  two  acts  are  very  different.  Under  stat.  3  &  4  W.  4,  c. 
98,  s.  7,  it  must  appear  that  the  note  is  payable  at  a  time  not  more  dis- 
tant than  three  months ;  as,  in  the  case  of  an  agreement  not  to  be  per- 
formed within  one  year,  under  the  Statute  of  Frauds,  it  must  be  shown 
by  the  agreement  itself  that  the  performance  must  necessarily  be  after 
the  year.  As  to  stat.  68  G.  3,  c.  93,  it  has  not  been  proved  that,  when 
the  note  in  question  was  given,  Broomhead  was  discharged,  or  any  ad- 
ditional credit  granted,  or  any  advantage  given  up  by  the  plaintiff. 

Cur.  adv.  vult 

Lord  Denman,  C.  J.,  in  this  term  (June  12th)  delivered  the  judgment 
of  the  Court.  After  mentioning  the  state  of  the  pleadings,  his  Lord- 
ship said : 

The  question  is,  first :  Is  this  replication  good,  and  is  the  note  avail- 
able in  the  plaintiffs  hands,  by  virtue  of  stat.  58  G.  3,  c.  93,  an  act 
clearly  intended  to  repeal  that  provision  of  12  Ann.  stat.  2,  c.  16,  which 
rendered  bill&  and  notes  given  for  usurious  consideration  void  in  the 
hands  cf  a  bona  fide  endorsee  for  valuable  consideration  who  had  no  no- 
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tice  of  the  usury  ?  The  58  G.  8,  however,  does  not  repeal  the  statute 
of  Anne,  or  any  one  of  its  provisions ;  nor  indeed  does  it  make  any 
reference  to  that  statute.  Does  it  then  by  its  direct  operation  give  va- 
lidity to  bills  and  notes  in  this  condition  ?  It  recites  that,  "  in  the 
course  of  mercantile  transactions,  negotiable  securities  often  pass  into 
the  hands  of  persons  who  have  discounted  the  same  without  any  know- 
ledge of  the  original  considerations  for  which  the  same  were  given ;  and 
the  avoidance  of  such**  i.  e.  usurious  "securities  in  the  hands  of  8uch 
bona  fide  endorsees  without  notice  is  attended  with  great  hardship  and 
injustice.*'  It  is  difficult  to  say  that  the  bona  fide  endorsees  protected 
by  this  preamble  are  other  than  "  persons  who  have  discounted"  the  ne- 
gotiable security.  The  enacting  part,  however,  goes  somewhat  farther. 
"  No  bill  of  exchange  or  promissory  note,  that  shall  be  drawn  or  made 
after  the  passing  of  this  act  shall,  though  it  may  have  been  given  for  a 
usurious  consideration,  or  upon  a  usurious  contract,  be  void  in  the  hands 
of  an  endorsee  for  valuable  consideration,  unless  such  endorsee  had,  at 
the  time  of  discounting  or  paying  such  consideration  for  the  same,  ac- 
tual notice  that  such  bill  of  exchange  or  promissory  note  had  been  ori- 
ginally given  for  a  usurious  consideration,  or  upon  a  usurious  contract.'* 
The  enactment  is,  not  that  the  security  shall  not  be  void  in  the  hands 
of  any  endorsee  for  valuable  consideration,  who  was  ignorant  of  the 
original  vice,  but  only  in  the  hands  of  some  endorsee  who  had  not  actual 
notice  on  the  occasion  described  in  the  same  act,  i.  e.  the  occasion  of  his 
discounting  the  same,  or  of  his  paying  a  valuable  consideration  for  it. 
Now  the  bill  declared  upon  was  not  discounted,  nor  was  a  valuable  con- 
sideration paid  for  it ;  the  words  of  this  statute,  therefore,  do  npt  appear 
to  embrace  it. 

Is  it  then  set  up  by  the  seventh  section  of  the  act  for  renewing  the 
privileges  of  the  Bank  of  England,  3  &  4  W.  4,  c.  98  ?  The  provision 
is,  "  that  no  bill  of  exchange  or  promissory  note  made  payable  at  or 
within  three  months  after  the  date  thereof,  or  not  having  more  than 
three  months  to  run,  shall,  by  reason  of  any  interest  taken  thereon  or 
.  secured  thereby,  or  any  agreement  to  pay  or  receive  or  allow  interest 
in  discounting,  negotiating,  or  transferring  the  same,  be  void."  The 
argument  was  that  this  enactment  applied  to  such  bill  only  as  were' 
drawn  for  a  time  certain.  But,  though  this  transaction  is  wonderfully 
improvident  on  the  defendant's  part,  as  he  may  give  51.  for  the  loan  of 
money  during  a  single  hour,  a  bill  payable  on  demand,  and  which 
may  be  enforced  instantly,  is  undoubtedly  payable  within  three  months. 

We  are,  therefore,  not  compelled  to  consider  another  argument  raised 
by  Mr.  White  on  the  same  clause,  which,  after  specifically  enacting  as 
aforesaid,  proceeds  to  say,  "  Nor  shall  the  liability  of  any  party  to  any 
bill  of  exchange  or  promissory  note  be  affected  by  reason  of  any  statute 
or  law  in  force  for  the  prevention  of  usury."  These  words  are  accu- 
rately copied  in  the  printed  edition  of  the  statutes  from  the  parliament 
roll,  which  I  have  inspected :  probably  some  restriction  will  be  found 
inevitable  when  they  require  to  be  applied  in  a  court  of  justice. 

Nor  is  it  necessary  to  consider  the  efiect  of  the  more  recent  act  of  5 
k  6  W.  4,  c.  41,(a)  the  plaintifi"  being  entitled  to  our  judgment  for  the 
reason  above  assigned.  Judgment  for  the  plaintifiF, 

(a)  See  the  next  case. 
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HITCHCOCK  against  WAY.— p.  943. 

In  in  action  against  the  acsoeptor  of  a  bill  of  exchange  by  a  bona  fide  holder,  bioogfat  to  wmam 
before  the  passing  of  stat  5  &  6  W.  4,  c  41,  but  tried  after,  the  defendant  may  avail  himself 
of  Stat  9  Ann.  c  14,  and  is  entitled  to  nonsait  if  he  prove  the  bill  to  have  been  given  for  m 
gaming  consideration. 

Where  the  law  is  altered  by  statute,  pending  an  action,  the  law  as  it  existed  when  the  action 
was  commenced  must  decide  the  rights  of  the  parties,  unless  the  legislature,  by  the  langoag* 
used,  show  a  clear  intention  to  vary  the  mutual  relation  of  such  parties. 

Assumpsit  by  endorsee  against  acceptor  of  a  bill  of  exchange  for  250/. 
Plea,  noil  assumpsit.  Issue  was  joined  in  1831.  On  the  trial  before 
CoLERiDOE,  J.,  at  the  sittings  in  Middlesex  in  Trinity  term,  1836,  it 
appeared  that  the  bill  was  drawn  by  Thomas  Hopkinson  on  the  defend- 
ant, September  25th,  1830,  payable  to  Hopkinson  at  three  months,  and 
was  accepted  by  the  defendant  in  part  payment  of  a  wager  on  a  horse- 
race; and  that  Hopkinson  endorsed  it  in  payment  of  a  debt,  to  a  party 
who  endorsed  it  to  the  plaintiff  also  in  discharge  of  a  debt,  September, 
1830.  It  was  urged,  fol*  the  defendant,  that  the  bill  was  void  by  stat.  9 
Ann.  c.  14,  s.  1.  For  the  plaintiff,  stat.  5  &  6  W.  4,  c.  41,  (a),  sects.  1, 
2.)  was  relied  upon.  The  learned  judge  left  the  case  to  the  jury,  who 
found  that  the  bill  was  accepted  for  a  gambling  transaction,  but  that 
both  the  first  endorsee  and  the  plaintiff  took  it  innocently,  and  were 
bona  fide  holders  for  valuable  consideration.  A  verdict  was  taken  for 
the  plaintiff  for  the  amount  of  the  bill  and  interest,  and  leave  given  to 
move  to  enter  a  nonsuit.     In  last  Easter  term,  (6) 

Maule  and  Humfrey  showed  cause.  The  plaintiff's  claim  is  pro- 
tected by  stat.  5  &  6  W.  4,  c.  41,  s.  1.  (f)  That  section  applies  to  all 
bills  which  were  unpaid  when  the  act  passed.  The  statute  of  Anne,  so 
far  as  it  renders  certain  bills  void,  is  as  if  it  had  never  existed,  at  least 

(a)  Passed  August  Slst,  1835. 

\h)  April  24th.    Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 

(c)  Stat.  5  &  6  W.  4,  c.  41,  s.  I,  after  reciting  several  statutes  relating  to  gambling  and  usury, 
among  which  is  stat.  9  Anne,  c.  14,  proceeds: — "And  whereas  securities  and  instruments  made 
void  by  virtue  of  the  several  herein-before  recited  acts  of,"  dtc,  "  are  sometimes  endorsed,  trans- 
ferred, assigned,  or  conveyed  to  purchasers  or  other  persons  for  a  valuable  consideration,  without 
notice  of  the  original  consideration  for  which  such  securities  or  instruments  were  given;  and  the 
avoidance  of  such  securities  or  instruments  in  the  hands  of  such  purchasers  or  other  persons  is 
often  attended  with  great  hardship  and  injustice :  for  remedy  thereof  be  it  enacted,'*  dec  The 
section  then  enacts,  that  (among  other  things)  so  much  of  the  recited  acts  "  as  enacts  that  any 
note,  bill,  or  mortgage  shall  be  absolutely  void  shall  be  and  the  same  is  hereby  repealed ;  but 
nevertheless  every  note,  bill,  or  mortgage  which  if  this  act  had  not  passed  would,  by  virtue  of  the 
said  several  lastly  herein-before  mentioned  acts  or  any  of  them,  have  been  absolutely  void,  shall 
be  deemed  and  taken  to  have  been  made,  drawn,  accepted,  given,  or  executed  for  an  illegal  con- 
sideration,  and  the  said  several  acts  shall  have  the  same  force  and  eflect  which  they  would 
respectively  have  had  if  instead  of  enacting  that  any  such  note,  bill,  or  mortgage  should  be 
absolutely  void,  such  acts  had  respectively  provided  that  every  such  note,  bill,  or  mortgage  should 
be  deemed  and  taken  to  have  been  made,  drawn,  accepted,  given,  or  executed  for  an  illegal  con* 
sideration :  provided  always,  that  nothing  herein  contained  shall  prejudice  or  aflect  any  note,  bill, 
or  mortgage  which  would  have  been  good  and  valid  if  this  act  had  not  been  passed." 

Sect  2  enacts,  **  That  in  case  any  person  shall,  after  the  passing  of  this  act,  make,  draw,  give, 
or  execute  any  note,  bill,  or  mortgage  for  any  consideration  on  account  of  which  the  same  is  by 
the  herein-before  recited  acts,"  (including  stat.  9  Ann.  c.  14,  and  other  statutes  relating  to  gam- 
bling,) '*  or  by  any  one  or  more  of  such  acts,  declared  to  be  void,  and  such  person  shall  actually 
pay  to  any  endorsee,  holder,  or  assignee  of  such  note,  bill,  or  mortgage  the  amount  of  the  money 
thereby  secured,  or  any  part  thereof,  such  money  so  paid  shall  be  deemed  and  taken  to  have  been 
paid  for  and  on  account  of  the  person  to  whom  such  note,  bill,  or  mortgage  was  originally  given 
upon  such  illegal  consideration  as  aforesaid,  and  shall  be  deemed  and  taken  to  be  a  debt  due  and 
owing  from  such  last-named  person  to  the  person  who  shall  so  have  paid  such  money,  and  ahaH 
■coonliiigly  be  recoverable  by  action  at  law  in  any  of  his  Majesty's  courts  of  record. 
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with  respect  to  transactions  not  yet  closed.  The  language  of  Lord 
Tenterden,  on  the  subject  of  the  bankrupt  laws,  in  Surtees  v  Ellison^ 
9  B.  &  C.  752,  (17  E.  C.  L.  R.  491,)  applies  here.  "  It  has  been  long 
established,  that,  when  an  act  of  parliament  is  repealed,  it  must  be 
considered  (except  as  to  transactions  past  and  closed)  as  if  it  had  never 
existed.  That  is  the  general  rule;  and  we  must  not  destroy  that,  by 
indulging  in  conjectures  as  to  the  intention  of  the  legislature.  We  are, 
therefore,  to  look  at  the  statute  6  G.  4,  c.  16,  as  if  it  were  the  first  that 
had  ever  been  passed  on  the  subject  of  bankruptcy."  Here,  the  new 
act  not  only  abolishes  provisions  of  the  old,  but  substitutes  a  new  state 
of  things,  namely,  that  the  securities  which  would  have  been  void  under 
the  former  act  shall  now  be  deemed  to  have  been  given  for  an  illegal 
consideration,  and  the  former  act  shall  have  the  same  effect  as  if  it  had 
so  provided.  [Coleridge  J.  Suppose  the  defence  of  gaming  had  been 
specially  pleaded  under  the  new  rules,  before  the  statute  5  &  6  W.  c. 
41,  and  the  cause  had  been  tried  afterwards.]  If  the  defendant  had 
had  a  verdict,  there  would  have  been  judgment  non  obstante  veredicto. 
[Patteson,  J.  That  could  not  have  been,  because  the  plaintiff,  to  raise 
the  point,  must  have  gone  on  to  show  that  he  was  an  innocent  holder, 
which  he  could  not  have  done  before  the  statute.]  If  the  facts  esta 
blishing  that  point  had  been  specially  found,  he  would  have  been  en- 
titled to  judgment  on  such  a  verdict.  The  intention  of  the  new  act  was 
to  remedy  an  injustice  which  had  existed  under  the  statute  of  Anne, 
and  to  remedy  it  in  every  case  where  it  was  not  yet  consummated.  It 
is  true  that  the  enactment  in  sect.  2  begins,  "  If  any  person  shall,  after 
the  passing  of  this  act,  make,  draw,"  &c.;  and  it  may  be  inferred  that 
where  the  clauses  are  meant  to  be  prospective,  express  terms  are  used 
to  that  effect,  and  that  where  such  terms  are  wanting  the  intention  can- 
not be  presumed.  But  the  policy  of  the  act  is,  on  the  one  hand,  to 
provide  against  the  injustice  hitherto  done  to  innocent  persons,  but,  on 
the  other,  to  continue  the  check  upon  gaming.  For  the  first  purpose  it 
IS  enacted,  by  sect.  1,  that,  from  the  passing  of  the  act;  an  innocent 
holder  shall  be  enabled  to  recover  upon  the  faulty  security;  for  the 
other  purpose,  as  between  the  primary  parties  to  such  security,  that, 
from  the  time  when  the  former  provision  takes  effect,  the  giver  of  such 
security,  if  compelled  (as  he  may  now  be)  to  pay  the  holder,  shall  be 
entitled  to  recover  against  the  party  to  whom  such  security  was  ori- 
ginally given.  The  first  section,  therefore,  may  be  reasonably  construed 
as  embracing  bygone  transactions;  the  second  as  confined  to  future 
ones.  There  are  several  authorities  for  extending  remedial  enactments 
to  inchoate  transactions:  as  Hilliard  v.  Lenard,  M.  &  M.  297,  (22  E. 
C.  L.  R.  313;)  Towkr  v.  Chatter  ton  j  6  Bing.  258,  (19  E.  C.  L.  R.  75,) 
and  Kirkhaugh  v.  Herbert,  c\\eA  in  Towler  v.  Chatterton,  6  Bing.  2^5, 
(19  £.  C.  L.  R.  75,)  under  Lord  Tenterden's  Act,  9  G.  4,  c.  14;  Grant 
V.  Kemp,  2  Cro.  &  M.  636,  and  Freeman  v.  Moyes,  1  A.  &  E.  338,  (29 
E.  C.  L.  R.  103,)  under  stat.  3  &  4  W.  4,  c.  42,  s.  31,  subjecting  execu- 
tors to  costs;  Charrington  v.  Meatheringham,  2  Mee  &  W.  228,  (a) 
under  stat.  5  &  6  W.  4,  c.  50,  s.  1,  repealing  stat.  13  6.  3,  c.  78.     Here 

(a)  See  Regina  ▼.  Mawgan,  poet,  Jane  4th,  1838. 
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llie  subject-matter  of  the  enactment  in  sect.  1  of  stat.  5  &  6  W.  4,  c.  41, 
could  not  conje  in  question  till  the  time  of  trial.  At  that  time  it  is  sug- 
gested that  the  bill  is  void.  But  it  was  rendered  void  by  a  statute 
which  no  longer  exists  when  the  objection  is  taken.  The  law  in  force 
at  that  time  must  be  looked  to.  [Coleridge,  J.  In  Jaqiies  v.  Withy ^ 
1  H.  Bl.  65,  a  contract  for  insuring  tickets  in  the  lottery,  which  was  void 
by  statute  when  made,  was  held  not  to  be  set  up  again  by  a  repeal  of 
the  statute  between  the  time  of  contracting  and  the  commencement  of 
the  suit.  The  distinction  there  taken  in  argument  was,  "  If  it  had  been 
originally  a  good  contract,  and  a  statute  had  passed  to  make  it  void, 
and  then  that  statute  had  been  repealed,  the  contract  would  have  been 
set  up  again.  But  here  there  was  originally  a  void  contract^  being 
entered  into  while  the  statute  was  in  full  force,  and  therefore  cannot  be 
made  valid  by  the  repeal.'*]  The  present  statute  not  only  repeals  the 
enactments  in  the  statute  of  Anne  as  to  securities  given  in  gaming,  but 
places  them  on  a  certain  footing,  namely,  that  of  securities  which  are 
illegal  as  between  the  original  parties.  The  act  (22  G.  3,  c.  47)  relied 
upon  in  Jaques  v.  Withy ^  1  H.  Bl.  Q5^  had  no  such  provision. 

Sir  J.  Campbell,  Attorney  General,  Sir  W.  W.  Follett^  and  Martin^ 
contra.     The  plaintiff's  demand  is  founded  on  a  transaction  which  was 
complete  in  1830,  the  bill  being  drawn  September  25lh,  payable  at 
three  months.     The  right  of  action  on  the  bill  existed,  if  ever,  in  that 
year.     But  the  bill  was  then  void  by  stat.  9  Ann.  c.  14  :  and  the  new 
act  does  not  render  the  original  contract  valid.     The  dictum  of  Lord 
Tenterden,  in  Stir  tees  v.  Ellison,  9  B.  &  C.  752,  (17  E.  C.  L.  R.  491,) 
tnat  a  repealed  act  must  be  considered,  "except  as  to  transactions  past 
and  closed,"  as  if  it  had  never  existed,  may  be  applied  here  on  the  part 
of  the  defendant.     If  the  bill  had  been  endorsed  after  the  passing  of 
stat.  5  &  6  W.  4,  c.  41,  no  right  could  have  accrued  to  the  endorsee. 
The  act  could  not  alter  the  situation  in  which  the  parties  stood  when 
the  bill  was  accepted  ;  the  acceptor  for  money  lost  by  gaming  was  not 
liable  to  pay,  and  could  not  become  so.  The  argument  of  Jldair,  Sergt., 
in  Jaques  v.  Withy ^  1  H.  Bl.  Q5,  (which  has  been  cited  on  the  Bench,) 
seems  to  have  been  adopted  by  the  Court  of  Common  Pleas  in  that 
case.     The  construction  given  on  the  other  side  to  stat.  5  &  6  W.  4,  c. 
41, s.  I,  would  have  the  effect  of  incorporating  a  part  of  that  section 
with  stat.  9  Ann.  c.  14,  and  thereby  giving  validity,  so  far  as  the  sec- 
tion operates,  to  all  gaming  contracts  since  the  statute  of  Anne.      [Lit- 
TLEDALE,  J.  lu  19  Viu.  Abr.  532,  Statutes,  (E.  9,)  pi.  3,  it  is  laid  down, 
(citing  Jenk.  Cent.  233,  ca.  6,)  that,  "  Where  one  statute  is  repealed  by 
another,  acts  done  in  the  mean  time  shall  stand,  but  not  if  a  statute  be 
declared  null."     Lord  Denman,  C.  J.     In  this  statute,  independently 
of  the  repealing  clause,  sect.  2  would  have  an  incidental  effect  on  the 
statute  of  Anne.     The  question  therefore  must  turn  partly  on  the  con- 
struction of  that.]     The  two  sections  contemplate  the  establishment  of 
one  system  in  future,  for  the  protection  of  bona  fide  holders  of  securi- 
ties, while  gaming  is  still  to  be  discouraged.     The  innocent  holder  is  to 
have  his  remedy  against  the  party  who  gave  the  security  for  a  gaming 
debt ;  and  that  party,  being  now  subjected  to  an  action  which  did  not 
lie  before,  is  enabled,  in  turn,  to  recover  against  the  \^^inner  who  first 
took  such  security.     If  the  first  section  be  retrospective,  and  the  second, 
Cas  is  admitted)  prospective  only,  the  party  who  has  given  a  security 
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before  the  act  passed  is  liable  to  the  bona  fide  holder,  but  cannot  reco- 
ver against  the  winner.  There  is  no  ground  for  supposing  such  a  dis- 
tinction intended  between  gaming  contracts  made  before  and  after  the 
statute.  No  expression  in  the  act  supports  it.  The  recital  in  the  pre- 
amble, of  hardships  to  be  remedied,  is  in  the  present  tense,  making  no 
apparent  reference  to  bygone  transactions.  [Patteson,  J.  On  your 
construction  of  the  two  sections  no  one  would  ultimately  be  the  loser  5 
it  would  be  the  same  as  if  there  had  been  no  gambling  transaction, 
which  could  not  be  so,  if  the  first  section  were  retrospective  and  the 
second  prospective  only.  The  legislature  does  not  seem  to  have  in- 
tended to  alter  the  situation  of  parties.  Taking  both  sections  as  pro- 
spective only,  if  all  parties  are  solvent,  every  one  who  has  given  value 
for  the  security  will  recover  back  his  money,  and  the  winner  repay  his 
winnings.]  No  sufficient  answer  has  been  given  to  the  question,  what 
advantage  could  have  been  taken  of  the  statute,  if  the  defence  of  gam- 
ing had  been  specially  pleaded  before  the  passing  of  stat.  5  &  6  W.  4,  c. 
41,  in  a  cause  which  remained  undetermined  when  the  act  passed. 
Nor  can  it.be  shown  how  the  act,  as  construed  on  the  other  side,  could 
be  taken  advantage  of  in  such  a  case.  As  to  the  authorities  on  stat.  9 
G.  4,  c.  14,  that  was  not  a  repealing  statute ;  and  (so  far  as  it  is  referred 
in  the  cases  cited)  it  was  passed,  not  to  affect  contracts  and  causes  of 
action,  but  to  regulate  the  future  reception  of  evidence.  The  cases  are 
distinguished  from  the  present  by  the  observations  of  Lord  Tenterdbn 
in  Ansell  v.  Ansell,  M.  &  M.  299 ;  and  the  judgment  of  the  Court  of 
Common  Pleas  in  Toioler  v.  Chatterton^  6  Bing.  258,  (19  E.  C.  L.  R.  75,) 
where  it  is  pointed  out  that,  by  stat.  9  G.  4,  c.  14,  time  was  given  for 
parties  to  bring  actions  upon  bygone  promises  before  the  act  came 
into  operation.  The  comments  of  Tindal,  C.  J.,  and  Lord  Abinger 
upon  the  last-mentioned  case,  in  Paddon  v.  Bartleit,  3  A.  &  E.  893,  (30 
E.  C.  L.  R.  252,)  also  enforce  the  distinction.    As  to  Freeman  v.  Moyes, 

1  A.  &  E.  388,  {2S  E.  C.  L.  R.  103,)  the  enactment,  3  &  4  W.  4,c.  42,  s.  31, 
upon  which  it  turned,  was  not  a  repealing  clause  :  the  case  was  decided 
by  the  Court  without  any  reasons  given  ;  and  the  judgment  was  not 
unanimous.  But  the  clause  there  in  question  was  very  different  from 
that  now  before  the  Court ;  and  must  have  been  held  to  have  a  retros- 
pective effect  only  because  the  words  were  too  strong  to  be  got  over. 
The  same  observation  applies  to  Paddon  v.  Bartlett^  3  A.  &  E.  884, 
(30E.  C.L.  R.  252,)  decided  on  stat.  3  &4  W.  4,  c.  27,  s.  42,)  where 
Tisdal,  C.  J,  observes  (p.  895)  upon  the  caution  to  be  used  in  con- 
struing a  statute  retrospectively.     In  Charrington  v.  Meat  her  inghamy 

2  M.  &  W.  228,  the  Court  was  desired  to  award  costs  under  a  repealed 
statute,  which  it  clearly  could  not  do.  It  is  stated,  in  7  Bac.  Abr.  439, 
Statute,  (C,)  7th  ed.,  to  be  "  in  the  general  true,  that  no  statute  is  to 
have  a  retrospect  beyond  the  time  of  its  commencement ;  for  the  rule 
and  law  of  parliament  is  that  nova  const itutio  fuluria  formara  debet 
imponere  iion  prasteritis.^^  The  principle,  as  to  contracts,  is,  that  a 
new  law,  introducing  new  requisites,  will  not  avoid  a  contract  which 
was  valid  before  the  law  passed ;  and  a  repealing  law  will  not  set  up  a 
contract  which  was  previously  void.  Oillmore  v.  Executor  ofShooter^ 
2  Mod.  310;  S.*C.  1.  Ventr.  330 ;  2  Lev.  227 ;  2  Show.  16,  (as  Helrnore 
V.  Shuter,)  proves  the  first  proposition,  and  Jaquesv,  Withy,  1  H.  Bl. 
*65,  the  second.  Acts  may  be  drawn  so  as  to  cut  ofi"  subsisting  rights, 
as  was  done,  by  oversight,  in  stat.  6  G.  4,  c.  16,  in  the  instance  which 
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came  before  this  Court  in  Surtees  v.  Ellison^  9  B.  &  C.  759,  (17  E.  C. 
L.  R.  491  ;)  but  that  effect  can  be  given  to  them  only  where  the  words 
are  quite  clear. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (June  12th)  delivered  the  jlidg- 
ment  of  the  Court.  After  stating  the  outline  of  the  case,  his  lordship 
proceeded  :  On  these  facts  the  defendant  obtained  a  rule  for  entering  a 
nonsuit  under  stat.  9  Ann.  c.  14.  The  plaintiff  set  up  stat.  5  &  6  W.  4, 
c.  41,  s.  1,  as  an  answer. 

The  action  had  been  brought  long  before  the  latter  act  passed :  the 
plea  of  non  assumpsit,  pleaded  before  the  new  rules,  entitled  the  de- 
fendant to  make  his  present  defence.  After  issue  joined  the  act  was 
passed,  repealing  that  part  of  the  said  statute  which  makes  the  bill 
void,  and  enacting  that  any  bill  which,  if  this  act  had  not  passed,  would 
have  been  void,  ^^  shall  be  deemed  and  taken  to  have  been  made,  drawn," 
&c.,  "for  an  illegal  consideration,"  and  the  same  consequences  shall 
ensue.  The  plaintiff  argued  that  this  enactment  could  only  receive 
effect  at  the  time  of  trial,  and  the  Court  was  bound  to  act  upon  it  at 
that  period.  And  many  cases  were  cited  in  which  acts  of  parliament 
repealing  and  altering  the  law  had  been  so  construed.  But  they  all 
tnrned  on  the  peculiar  wording  of  those  acts,  which  appeared  to  the 
Court  to  compel  them  to  give  the  law  an  ex  post  facto  operation.  It 
is  enough  to  say  that  we  find  no  such  words  in  the  5  &  6  W.  4,  c.  41, 
and  are  of  opinion  in  general  that  the  law  as  it  existed  when  the  action 
was  commenced  must  decide  the  rights  of  the  parties  in  the  suit,  unless 
the  legislature  express  a. clear  intention  to  vary  the  relation  of  litigant 
parties  to  each  other. 

In  the  present  case  we  should  have  been  glad  to  come  to  a  different 
conclusion,  but  we  think  we  ^re  not  warranted  in  doing  so,  but  that  the 
rule  for  a  nonsuit  must  be  absolute. 

Rule  absolute,  {a) 

(a)  See  Rex  r.  Wiz,  2  B.  dc  Ad.  203,  (22  E.  0.  L.  R.  60 ;)  Rex  ▼.  Hungerford  Market 
Companyy  2  B.  &  Ad.  204,  nole  (a)»  and  348,  note  (a)  ;  Bum  y.  Cairalho,  1  A.  &  £.  S95. 
(28  £.  O.  L.  R.  226.) 


The  KING  against  The  Trustees  and  Managers  of  the  MILDENHALL 
Savings  Bank. — ^p.  952. 

If  a  depositor  in  a  savings  bank  calls  upon  the  trustees  for  his  deposit,  which  is  not  paid,  in  con- 
sequence of  an  embezzlement  committed  by  the  derk,  and,  on  the  same  account,  none  of  the 
other  deposits  are  forthcoming,  such  single  depositor  may,  under  staL  9  G.  4,  c.  92,  s.  45,  call 
upon  the  trustees  of  the  bank  to  appoint  an  arbitrator  on  their  part  for  the  purpose  of  adjudi- 
cating on  the  dispute  touching  such  depositor's  claim. 

And  the  Court  will  issue  a  mandamus  to  the  trustees,  if  they  refuse. 

Quere,  whether,  on  such  arbitration,  the  trustees  would  be  exempted  from  personal  liability,  by 
stot  9  G.  4,  c  92,  a.  9,  in  a  case  where  the  default  took  place  before  the  statute.  Or  gene* 
nlly. 
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A  RULB  nisi  was  obtained,  in  Easter  term,  1835,  for  a  mandamus  to 
the  trustees  and  managers  of  the  savings  bank  at  Mildenhall,  in  Suffolk, 
to  appoint  an  arbitrator  on  their  part,  to  whom,  together  with  an  arbi- 
trator named  by  John  Brett,  the  matters  in  dispute  between  the  said 
John  Brett  and  the  trustees,  touching  his  claims  upon  the  funds,  might 
be  referred. 

By  the  affidavit  of  Brett,  it  appeared  that  the  bank  was  established 
in  1818,  under  stat.  67  G.  8,  c.  130.  The  seventeenth  rule  (a)  provided 
for  a  reference  to  arbitration  in  case  of  dispute  between  the  institution 
and  any  person  acting  under  the  same,  and  any  depositor,  or  executor 
of  a  depositor,  therein.  Brett,  who  was  a  depositor,  and  executor  of 
his  father,  who  had  also  been  a  depositor,  went  in  January,  1835,  to  the 
office  of  the  bank  for  the  purpose  of  obtaining  payment  of  the  deposits, 
amounting  to  360Z. ;  but  there  was  no  attendance  at  the  office,  and  no 
payment  was  made.  The  office  had,  as  the  deponent  was  informed  and 
believed,  been  shut  up  in  1825,  by  reason  of  William  Gill,  the  clerk  or 
agent  of  the  institution,  having  absconded  after  embezzling  part  of  the 
funds,  for  which  he  was  prosecuted  by  the  trustees  in  the  same  year, 
and  convicted.  The  deponent  would  have  urged  his  claim  earlier,  but 
that  it  was  determined  among  the  depositors  who  were  aggrieved  that, 
to  save  unnecessary  litigation,  proceedings  should  be  taken  bv  one  only. 
Accordingly,  Amos  Crisp,  a  depositor,  after  calling  upon  the  trustees 
(who  were  also  part  of  the  body  of  managers)  to  proceed  by  way  of 
arbitration,  which  they  would  not  do,  brought  an  action  against  them 
(under  the  advice  of  counsel  (i))  in  the  Court  of  Common  Pleas,  for  the 
amount  of  his  deposit.  A  special  case  was  stated,  and,  in  Easter  term, 
1832,  that  Court  gave  judgment  for  the  defendants,  holding  that  no 
action  lay,  but  that  the  proper  remedy  was  by  arbitration.(tf)  The 
deponent  also  stated  reasons  for  his  not  having  proceeded  between 
1832  and  the  time  of  moving  for  this  rule.  The  Court,  in  granting  the 
present  rule  nisi,  directed  that  it  should  be  served  on  the  trustees  and 
some  of  the  principal  managers.     In  Hilary  term,  1836,(c{) 

B.  Andrews  showed  cause.  First,  the  trustees  are  exempted  from 
liability  by  sect.  9  of  stat.  9  G.  4,  c.  92,  which  enacts  ^'that  no  trustee 
or  manager  shall  be  personally  liable,  except  for  his  own  acts  and  deeds, 
nor  for  anything  done  by  him  in  virtue  of  his  office  in  the  execution  of  this 
act,  except  in  cases  where  he  shall  be  guilty  of  wilful  neglect  or  default." 
The  Court  will  not  grant  a  mandamus  which  could  have  no  result.  Se- 
condly, the  arbitration  clause,  sect.  45,  relates  to  disputes  between  the 
'*  institution,"  or  persons  acting  under  them,  and  ^'any  individual  deposi- 
tor.'* The  ^'  institution,"  there  means  the  whole  body  of  the  depositors,  and 

(a)  See  stat  57  G.  8,  e.  180,  8.  27.  Stat  9  G.  4,  o.  92,  ("  to  eonsolidate  and  amend  the 
IftWB  relating  to  eaYuigs  banks")  enacts,  bj  s.  46,  "  That  if  any  dispute  shall  ari^o  between 
any  such  institution,  or  any  person  or  persons  acting  under  them,  and  any  indiyidoal 
depositor  therein,  or  any  executor,  administrator,  next  of  kin,  or  creditor  of  any  deceased 
depositor,  or  any  person  claiming  to  be  such  executor,"  &c.,  "thematter  so  in  dispute  shall 
be  referred  to  the  arbitration  of  two  indifferent  persons,  one  to  be  chosen  and  appointed 
by  the  trustees  or  managers  of  such  institution,  and  the  other  by  the  party  with  whom 
the  dispute  arose ;"  and  if  they  shall  not  agree,  then  **  such  matter  in  dispute  shall  be 
referred  in  writing"  to  the  barrister  to  be  appointed  by  the  commissioners  of  the  national 
debt,  as  stated  in  sect  4,  who  shall  receite  a  fee  of  not  more  than  one  guinea,  and  whose 
award  shall  be  final. 

(6)  See  the  judgment,  p.  958,  post. 

(c)  Criap  ▼.  Bunbury,  8  Bing.  89,  (21  E.  C.  L.  R.) 

Id)  January  29th.     Before  Lord  Denman,  C.  J.,  Littledale  and  Williams,  Js. 
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the  disputes  are  such  as  an  individual  might  have  with  the  depositors  at 
large.  The  act  did  not  contemplate  questions  like  the  present,  which 
is,  virtually,  between  the  body  of  the  depositors  and  their  trustees,  for 
Brett  is  not  asserting  an  interest  adverse  to  that  of  the  other  depositors. 
The  matter^  intended  by  the  statute  to  be  the  subject  of  arbitration  were 
probably  claims  of  inconsiderable  amount,  and  for  adjusting  which  a  small 
fee  to  the  barrister  was  considered  sufficient.  Here  many  thousands  of 
pounds  may  be  in  question ;  and,  if  the  section  apply,  the  barrister  may 
be  called  upon  to  decide  on  the  mere  written  statements  of  the  two  arbi- 
trators. Sects.  2  and  8  of  stat.  9  G.  4,  c.  92,  show  what  the  "  institu- 
tion" is,  and  what  relation  the  trustees  bear  to  it.  The  moneys  and 
goods  of  the  bank  are  vested  in  them,  by  sect.  8,  "for  the  use  and 
benefit  of  such  institution  and  the  depositors  therein."  They  in  fact 
exist  before  the  institution,  for  it  is  not  formed  till  there  are  depositors, 
and  there  can  be  no  deposits  till  there  are  trustees  and  managers.  The 
trustees  are  agents  of  the  institution,  but  not  "persons  acting  under"  it 
If  they  be  considered  as  forming  part  of  it,  together  with  the  depositors, 
the  arbitration  clause  is  still  not  applicable  to  the  present  case.  The 
direction  in  sect.  45,  in  case  of  a  dispute  between  the  "institution"  and 
an  individual,  is,  that  the  trustees  or  managers  shall  appoint  the  arbi- 
trator on  one  side,  and  the  party  with  whom  the  dispute  arose  shall  name 
the  other ;  so  that  the  act  appears  to  contemplate  only  cases  where  the 
trustees  or  managers  may  be  acting  on  behalf  of  the  institution ;  not 
where  the  contest  shall  be  between  the  depositors  generally  and  the 
body  of  trustees.  The  point  now  raised  does  not  appear  to  have  been 
discussed  in  Oriap  v.  Bunburt/y  8  Bing.  399,  (21  E.  G.  L.  R.,)  but  it 
fieems  to  have  been  taken  for  granted  that  sect.  45  was  applicable. 

Storks,  Serjt.,  and  Moody,  contra.     The  argument  that  the  trustees 
are  not  liable  because  the  loss  arose  from  Gill's  embezzlement,  rests  on 
mere  assumption,  for  it  does  not  appear  what  the  amount  embezzled 
(was.(a)     In  Ex  parte  Jones  in  the  matter  of  Jones,  2  Mont.  &  Ayr.  193, 
where  the  trustees  of  a  savings  bank  were  allowed  to  prove  for  sums 
embezzled  by  the  cashier,  two  of  the  learned  Judges  of  the  Court  of 
Bevfew  intimated  strong  opinions  as  to  the  liability  of  trustees  in  such 
A  case.     The  applicant  here  desires  only  to  have  the  matter  put  into  a 
•course  of  inquiry.     [Littledalb,  J.     If  you  seek  to  charge  parties  who, 
by  sect.  9  of  the  statute,  are  liable  only  for  •their  own  default,  you  must 
lay  a  probable  ground.]     The  act,  if  retrospective  for  some  purposes,  is 
not  so  for  the  purpose  of  destroying  claims  which  had  vested  before  it 
passed.     The  first  section,  indeed,  contains  an  express  saving  clause, 
which  may  reasonably  be  extended  to  the  rights  of  Brett  and  his  father 
in  respect  of  former  payments  into  the  bank.     [Lord  Denman,  C.  J. 
The  clause  speaks  only  of  not  invalidating  or  annulling.]     As  to  the 
eflFect  of  sect.  45,  Tindal,  C.  J.,  certainly  said,  in  Crisp  v.  Bunhury,  8 
Bing.  399,  (21  E.  C.  L.  R.,)  "  It  is  not  denied,  on  the  part  of  the  plain- 
tiff, that  the  present  case  falls  within  the  description  of  those  contained 
in  the  forty-fifth  section ;"  but  he  added,  "  indeed,  it  would  be  impossible 
to  argue  that  the  present  is  not  a  dispute  between  persons  acting  under 
the  institution  and  an  individual  depositor."     The  argument  on  the  other 
aide  would  leave  the  depositors  without  any  legal  remedy  against  the 
(a)  In  an  affidarit  made  in  opposition  to  the  rule,  GiU  was  stated  to  have  embeuled  iht 
whole  funds  of  the  bank,  except  104/.  16«.  2d,,  or  thereabouts. 
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trustees,  even  in  the  case  of  the  greatest  miscondact.  The  point  now 
taken  on  the  forty-fifth  section  was  not  adverted  to  in  Rex  v.  The  Witham 
Savings  Bank,  1  A.  &  E.  821,  (28  E.  C.  L.  R.,)  and  Rex  v.  The  Cheadle 
Savings  Bank,  1  A.  &  E.  328,  note  (a).  The  direction  that,  in  case  of 
any  dispute,  the  trustees  or  managers  shall  name  one  arbitrator,  will 
apply  equally  whether  the  "  institution**  or  the  "  trustees  and  managers** 
be  the  party  contesting  with  the  individual  depositor.  But,  if  the 
trustees  and  managers  are  not  the  institution  for  the  present  purpose,  it 
would  be  difficult  to  say  who  stand  in  that  situation,  or  to  whom  a  man- 
damus could  go.  In  bankruptcy,  where  a  debt  is  due  to  the  savings 
bank,  the  trustees  are  admitted  as  creditors.  [Littledale,  J.  They 
must  be,  because  the  statute  vests  the  funds  in  them.]  Here  the  dispute 
is  really  between  the  depositor  and  the  trustees,  into  whose  hands  he 
has  paid  his  money.  After  the  decision  in  Oriap  v.  Bunbury  it  would 
be  very  hard  if  the  depositors  were  to  be  again  defeated,  because,  as  it 
is  said,  a  particular  line  of  argument  was  not  pursued  in  that  case. 

Our.  adv.  vult 

Lord  Denmak,  C.  J.,  in  this  term  (June  12th)  delivered  the  judgment 
of  the  Court. 

This  case  was  argued  several  terms  ago,  under  very  peculiar  circum- 
stances, which  have  led  to  much  doubt  and  delay.  It  was  a  rule  for  a 
mandamus  to  the  trustees  of  a  savings  bank  to  appoint  an  arbitrator, 
for  the  purpose  of  deciding  a  claim  preferred  against  them  by  a  depositor, 
who  had  sustained  a  loss  by  the  default  of  one  of  the  officers.  A  de- 
positor in  the  same  bank  had  brought  an  action  against  the  trustees  for 
the  consequences  of  the  same  default,  which  was  tried  some  time  ago  in 
the  Common  Pleas,(a)  where,  however,  after  argument  and  time  taken 
for  consideration,  that  Court  directed  a  nonsuit  to  be  entered  on  the 
ground  that  no  action  would  lie,  but  that  the  remedy,  must  be  sought 
under  the  arbitration  clause.  The  reasoning  of  the  Court  to  this  effect 
is  strong,  and  we  cannot  say  that  they  were  mistaken,  though  a  high 
legal  authority  then  at  the  bar  (6)  had  given  an  opinion  that  the  party 
ought  to  proceed  by  action. 

This  circumstance  has  induced  us  to  pause  upon  the  case :  but  we  can- 
not see  any  ground  for  reversing  the  judgment  of  the  Common  Pleas  on 
this  point,  which  is  moreover  one  of  great  practical  importance  to  the 
whole  body  of  depositors  in  savings  banks  throughout  the  country,  little 
able  as  they  may  be  supposed  to  be  to  bear  the  expense  of  legal  pro- 
ceedings, and  invited  by  the  act  to  invest  their  property  where  it  would 
be  placed  under  a  domestic  jurisdiction. 

Some  doubts  also  occurred  to  us,  whether,  under  the  ninth  section  of 
the  9  G.  4,  c.  92,  the  trustees  could  be  personally  liable  to  the  depositors, 
and,  if  not,  whether  we  ought  to  order  them  to  refer  to  arbitration  a 
question  which  it  would  be  illegal  to  decide  against  them.  But  we  think 
that  this  consideration  ought  not  to  prevent  our  placing  the  claimant  in  a 
position  which  the  act  has  provided  for  him.  There  may  be  particular 
facts  in  his  case  which  might  prevent  that  clause  from  attaching ;  and 
the  result  may  be  that  the  bank  may  be  made  liable,  not  the  trustees 
personally.     The  rule  must  be  absolute.  Rule  absolute. 

(a)  8  Bing.  894. 

(6)  The  opinion  was  understood  to  have  been  given  bj  Parke,  B. 
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ARCHER  and  others,  Executors  of  THOMAS  ARCHER,  against 
ISAAC  MARSH.— p,  959. 

M.  executed  a  deed  feciting  that  he  had  entered  into  treaty  with  A.  for  the  dispoMl  of  the  b«i- 
ne»  of  a  carrier  from  London  to  certain  places  in  Norfolk  and  Sufiblk,  and  fvom  those  places 
to  London,  which  M.  carried  on  and  intended  relinquishing  to  A.:  that  it  was  thereupon  sti- 
pulated that  M.,  his  heirs,  executors,  and  administrators,  should  not  at  any  time  thereafter 
exercise  the  trade  of  a  common  carrier  from,  dtc.,  to,  Slc,  (as  abo¥e«)  and  that  A.  dioQfcl  p^ 
M.  a  certain  sura  for  the  good-will.  After  reciting  further  the  actual  resignation  of  the  busi- 
ness by  M.,  and  payment  of  the  sum  stipulated,  M.,  in  ctwsideration  of  such  payment,  coTfr. 
nanted  to  A.,  his  executors,  administrators,  and  assigns,  that  M.,  hit  heirs,  exeeuttjn,  adminit- 

-  traiors,  should  not  take  in  or  convey  any  goods  or  articles  whatever  from  Londoo  to  the  other 
places  above  mentioned,  or  from  them  to  LontJon,  which  places  were  formerly  connected  with 
the  said  carrying  concern,  and  for  the  relinquishment  of  the  carriage  to  which  M.  had  rcoeiTed 
the  above  consideration. 

A.'s  executors  brought  covenant  on  the  deed,  and  alleged  as  a  hreacb  that  M.  had  taken  in  and 
conveyed  divers  goods  and  articles  from  London  toother  places  above  mentioned,  which  weie 
before  the  making  of  the  deed  connected,  dcc^  and  from  those  places  to  London,  contrary  to 
the  tenor  of  the  deed  and  of  his  covenant  therein.  Held,  (on  objection  taken  to  the  declara- 
tion upon  demurrer  to  the  plea,) 

1.  That  the  breach  was  assigiied  with  soffieient  particularity,  though  it  did  notdkge  that  M. 
eonveyed  the  goods  as  a  common  carrier. 

2.  That,  where  a  party  has  agreed  to  forego  a  business  for  a  consideration,  the  Court  cannot 
enter  into  the  reasonableness  of  the  restraint  as  compared  with  the  consideration ;  and,  therefore, 
tiiat,  although  the  restriction  here  was  unlimited  as  to  time,  the  covenant  could  not  be  pro- 
nounced void  as  operating  in  undue  restraint  of  tredn. 

Covenant  on  a  deed  poll.  The  declaration  recited  a  deed,  which' 
was  aAerwards  set  out  on  an  oyer,  and  the  material  parts  of  which  were 
as  follows. 

The  deed,  dated  January  17th,  1814,  was  executed  by  Robert  Marsh, 
the  defendant  Isaac  Marsh,  and  others,  and  recited  that  the  said  Robert 
Marsh  and  the  other  parties  to  the  deed,  (naming  them,)  did  some  time 
since  carry  on  the  trade  or  business  of  carriers  from  London  to  Cam- 
bridge, Norwich,  Brandon,  Swaffham,  Dereham,  and  various  other 
parts  of  Norfolk  and  elsewhere,  under  the  firm,  &c.,and  being  desirous 
of  disposing  of  part  of  such  concern,  they  did,  in  April,  1812,  enter  into 
a  treaiy  with  Thomas  Archer  of,  &c.,  common  carrier,  (the  testator,)  for 
the  disposal  of  such  branch  or  part  of  their  said  business  as  extended 
to  or  from  Swaffham,  Mundford,  Mildenhall,  and  the  several  other 
narishes  or  places  contiguous  or  near  thereto,  or  to  either  of  them,  to 
London,  or  from  London  to  any  or  either  of  such  towns  or  parishes  as 
were  above  specified,  or  any  other  parish  or  place  contiguous  or  near 
to  either  of  them,  and  which  said  towns,  &c.,  and  the  towns  and  places 
Inttnulod  to  be  included  as  contiguous,  &c.,  were  considered  as  belongiog 
to  tht^ir  trade  carried  on  by  them  to  Swaffham,  and  known  and  distin- 
guished by  the  "Swaffham  wagon  concern,"  which  wagon  concern 
it  waa  their  intention  to  give  up  and  reUnquish  to  the  said  Thomas 
Aivhnr;  and  upon  such  treaty  it  was  stipulated  that  the  said  Robert 
MMmh  and  others  should  not,  or  should  any  or  either  of  them,  their, 
uny  or  either  of  their  heirs,  executors,  or  administrators  at  any  time  or 
liinoii  thereafter  exercise  the  trade  or  business  of  a  common  carrier  or 
t^uinnon  carriers  from  any  or  either  of  such  parishes  or  places,  or  parts 
Mt^jacent  thereto,  to  London,  or  from  London  to  any  or  either  of  such 
pni  iHhna  or  places,  or  parts  adjacent  thereto,  and  as  were  formerly  con- 
iiuitMYd  as  belonging  to  their  Swaffham  concern;  and  that,  as  an  equi- 
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valent  for  the  good  will  or  profit  likely  to  be  derived  to  the  said  Tho- 
mas Archer  from  taking  such  part  of  their  concern  or  business,  the  said 
Thomas  Archer  should  pay  unto  the  said  Robert  Marsh  and  others  Is, 
for  every  firkin  of  butter  to  be  carried  by  the  wagon  of  the  said  Tho- 
mas Archer  from  S  waff  ham  to  London,  as  would  have  been  convoyed 
by  them  had  they  continued  to  conduct  and  carry  on  such  branch  or 
part  of  their  said  business  or  concern  from  that  time  to  the  5th  day  of 
April  now  last  past,  being  one-third  part  of  the  carriage  of  such  butter ; 
to  which  terms  the  said  Thomas  Archer  consented:  the  deed  then  stated 
that  the  said  Robert  Marsh  and  others  had  resigned  the  said  part  of  the 
business  to  Thomas  Archer,  who  had  from  that  time  carried  it,  and  still 
did  carry  it,  on  upon  his  own  account:  and  that  an  account  had  been 
taken  of  the  said  third  part  of  the  carriage  of  butter  from  Swaffham  to 
London,  which  amounted  to  308/.  9s,;  and  it  then  proceeded:  now, 
therefore,  know  ye  that,  in  consideration,  &c.,  (of  308/.  9«.,  the  full  pay- 
ment of  which  was  acknowledged,)  they  the  said  Robert  Marsh,  &c., 
do  hereby,  for  themselves,  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree  to  and  with  the  said  Thomas  Archer,  his  executors, 
administrators,  and  assigns,  by  these  presents,  in  manner  following : 
Chat  is  to  say,  that  they  the  said  Robert  Marsh,  Isaac  Marsh,  &c.,  (nam- 
ing the  other  parties,)  their  heirs,  executors,  and  administrators,  shall 
not,  or  will  any  or  either  of  them,  by  themselves,  or  any  of  themselves, 
er  any  of  themselves  jointly  or  separately,  or  in  partnership  with  any  other 
person  or  persons  whomsoever,  or  by  their,  any  or  either  of  their  partners, 
servants,  or  agents,  take  in  or  convey  any  goods  or  articles  of  any  de- 
scription whatsoever  from  London  to  any  or  either  of  such  parishes  or 
places  whatsoever,  or  any  other  parish  or  place  contiguous  or  near 
thereto,  and  as  were  formerly  connected  with  the  said  Swaffham  wa- 
gon, and  usually  carried  thereby,  or  take  in  or  convey  any  butter, 
goods,  or  other  articles  of  any  description  whatsoever  from  Swaffham, 
Mundford,  or  any  or  either  of  such  other  parishes  or  places,  or  any 
other  parish  or  place  contiguous  or  near  thereto,  to  London,  upon  any 
account  or  pretext  whatsoever,  which  said  places  were  formerly  con- 
nected with  their  said  Swaffham  concern,  and  for  the  relinquishment 
of  the  carriage  to  which  they  have  received  the  consideration  before 
mentioned.     In  witness,  &c. 

The  breach  assigned  in  the  declaration  was,  that  defendant,  after  the 
making  of  the  deed,  viz.  on,  Ilc,  and  on  divers  other  days,  &c.,  hath 
taken  in  and  conveyed,  and  still  continues  to  take  in  and  convey,  divers 
goods  and  articles  from  London  to  Swaffham,  Mundford,  and  Milden- 
faall,  and  to  divers  other  parishes  and  places  contiguous  and  near  thereto, 
which  were,  before  the  making  of  the  said  deed,  connected  with  the 
said  Swaffham  wagon,  and  usually  carried  thereby,  to  wit,  &c.,  (men- 
tioning a  number  of  places  in  Norfolk  and  Suffolk,  among  which  was 
Beachamwell,)  and  hath  taken  in  and  coiiveyed,  and  still  continues, 
tic,  divers  goods  and  articles  from  Swaffham,  &c.,  and  divers  other 
parishes  and  places  contiguous  and  near  thereto,  which  were,  before  the 
making  of  the  said  deed,  connected,  &c.,  viz.  &c.,  to  London,  contrary 
to  the  tenor  and  effect  of  the  said  deed  poll,  and  of  the  covenant  of  the 
said  defendant  in  that  behalf  made  as  aforesakl. 

Sixth  plea.  As  to  the  carrying,  &c.,  goods  from  Beachamwell  to 
London,  that  defendant  did  not  at  any  time,  &c.,  take  in  or  convey  or 
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continue  to  take  in  or  convey  from  Beachamwell  to  London  any  other 
goods  or  articles  than  rabbits,  and  that  rabbits  were  not,  at  atty  time 
before  the  making  of  the  deed,  usually  carried  by  the  said  Swatfham 
wagon,  or  connected  with  the  said  Swaffham  concern;  and  that  the 
carriage  of  rabbits  was  not  any  part  of  the  branch  of  the  said  business 
mentioned  in  the  deed  to  have  been  resigned  to,  and,  at  the  time  of  the 
making  of  the  said  deed,  carried  on  by,  Thomas  Archer,  or  for  the  re- 
linquishment of  which  Robert  Marsh,  &c.,  had  received  the  considera- 
tion, &c.     Verification. 

General  demurrer  and  joinder.  The  groimd  of  demurrer  stated  in  the 
margin  was,  that  the  defendant  was  precluded  by  his  covenant  from 
carrying  rabbits  as  well  as  other  things.  The  defendant  stated,  as  the 
points  to  be  argued  on  his  side,  that  the  deed  precluded  him  only  from 
carrying  such  articles  as  were  theretofore  usually  carried  by  the  Swaff- 
ham wagon  and  connected  therewith,  and  that  rabbits  were  admitted  by 
the  demurrer  not  to  be  such  articles,  &c. ;  that  the  pleadings  disclosed 
no  consideration  for  giving  up  the  branch  of  business  mentioned  in  the 
sixth  plea,  and  that  the  absence  of  such  consideration  was  admitted  by 
the  demurrer:  Also,  that  the  declaration  showed  no  cause  of  action,  the 
deed  being  an  agreement  in  undue  restraint  of  trade ;  nor  did  the  de- 
claration show  that  the  defendant  had  conveyed  any  goods  as  a  com- 
mon carrier.     The  demurrer  was  argued  in  last  Michaelmas  term,  (a) 

Wlghtman  for  the  plaintiff.     First,  as  to  the  plea.     (The  argument 
oii  this  point,  turning  wholly  on  the  tenns  of  the  particular  deed,  is 
omitted.)     Secondly,  the  breach  is  properly  assigned.     At  least  no  ob- 
jection can  be  taken  which  would  not  be  good  on  general  demurrer. 
The  breach  is  stated  in  the  very  words  of  the  covenant  alleged  to  have 
been  broken.     The  whole  context  of  the  deed  shows  that  the  covenant 
IS  against  carrying  as  common  carriers,  and  as  the  defendant  and  the 
other  parties  to  the  deed  had  formerly  done ;  and  the  breach  is  alleged 
to  have  been  committed  "contrary  to  the  tenor  and  effect  of  the  said 
deed  poll,  and  of  the  covenant  of  the  said  defendant  in  that  behalf  made 
as  aforesaid.^'     According  to  the  defendant's  construction  of  the  breach, 
the  covenant  as  well  as  the  breach  would  relate  to  carrying  and  convey- 
ing, not  as  common  carriers,  but  in  any  manner  whatever.     Thirdly,  as 
to  the  alleged  restmint  of  trade.     An  agreement  simply  in  restraint  of 
trade  may  be  bad  ;  but  this  is  a  restriction  within  reasonable  limits, and 
for  a  consideration  which  the  Court  cannot,  on  demurrer,  pronounce  to 
be  insufficient.     Such  restrictions  have  been  held  good  in  many  cases; 
Mitchel  V.  Reynolds,  1  P.  Wms.  181 ;  Chesman  v.  Nainby,  2  Str.  739; 
S.  C.  2  Ld.  Raym.  1456 ;  S.  C.  in  error,  in  Proc,  1  Bro.  P.  C.  234,  (2d 
ed.;)  Davis  v.  Mason,  5  T.  R.  118 ;  Bnnn  v.  Gi/y,  4  East,  190;  Morris 
v.  Colemany  18  Ves.  438 ;  Homer  v.  Jlshford,  3  Bin?.  322,  (1 1  E.  C.  L. 
R.  12 1 ;)  Leigh  v.  Hind,  9  B.  &  C.  774,  (17  E.  C.  L.  R.  495.)     The  con- 
tract  has,  indeed,  been  held  unlawful  in  an  extreme  case,  as  Horner  v. 
Graves,  7  Bing.  735,  (20  E.  C.  L.  R.  310  ;)  where  the  limit  marked  out 
by  the  agreement  was  of  such  extent  that  the  plaintiff  could  not  have 
earned  his  own  business  so  far,  and  the  restraint  was  therefore  wholly 
disproportioned  to  any  benefit  which  he  could  derive  from  it.     In  Gak 
V.  Reed,  8  East,  80,  where  the  restraint  was  not  more  than  coextensive 
with  the  benefit  to  be  derived,  the  agreement  was  held  good. 

(a)  November  Iftth  1836.  Before  Lord  Deuman,  C.  J.,  Patteaon,  Willianu,  and  Goleridgek  J^ 
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Wallingerj  contra.  As  to  the  last  point ;  the  business  is  transferred 
by  this  deed  for  a  shilling  per  firkin  on  the  batter  carried  by  Thomas 
Archer,  and  which  but  for  the  agreement  would  have  been  carried  by 
the  former  wagon  concern  (rom  SwafFhamto  London  during  one  year: 
and  in  consideration  of  this  the  defendant  and  the  other  late  proprietors 
covenant  to  Thomas  Archer,  his  executors,  administrators,  and  assigns, 
that  they,  the  defendant  and  the  other  parties  to  the  deed,  their  heirs, 
executors,  and  administrators,  shall  hot  nor  will  take  or  convey  goods 
as  is  therein  specified.  This  binds  the  parties  to  an  indefinite  time,  and 
although  the  plaintiff  may  have  given  up  the  business.  No  consideration 
can  be  adequate  to  such  a  promise.  [Lord  Denman,  C.  J.  In  Hitch- 
cock V.  Cokevy  ante,  p.  98 ;  the  executors  were  not  restrained,  though 
named  in  the  agreemenX.  We  have  lately  decided  that  case  on  great 
consideration,  and  it  is  now  before  a  Court  of  Error.  We  had  better  hear 
what  that  Court  decides,  before  we  dispose  of  the  present  question.] 
Then,  as  to  the  declaration:  the  breach  follows  the  covenant  in  words, 
but  not  in  effect.  The  recital  of  the  deed  is,  that  the  defendant  and 
others  carried  on  the  business  of  carriers,  and  made  a  treaty  with  Thomas 
Archer  for  "  the  disposal  of  such  branch  or  part  of  their  said  business  as 
extended,"  &c.  Their  covenant  therefore  was,  not  to  take  or  convey 
goods  as  carriers.  Consistently  with  the  allegation,  here,  of  a  breach 
of  covenant,  the  defendant  might  have  conveyed  the  goods  in  a  private 
carriage.  The  words  "  contrary  to  the  tenor  and  effect  of  the  said  deed 
poll,  and  of  the  covenant,"  do  not  cure  this  inaccuracy.  In  an  Anony- 
mous CcLsey2  (Thomas).  Jones,  125;  in  Sir  T,Jones^  it  appears  that  the 
defendant,  if  he  had  demurred,  would  have  had  judgment  for  want  of 
particularity  in  the  breach,  though  it  concluded  "  contra  formam  con ven- 
tionis."  In  Clayton  v.  Kynaston,  2  Salk.  573 ;  S.  C.  (not  S.  P.)  I  Ld. 
Ray.  419 ;  Holt,  C.  J.,  said,  that  ^^ secundum  formam  et  effectum  artU 
culorum  is  only  matter  of  conclusion,  which  cannot  serve  without  pre- 
mises." [Coleridge,  J.  There  the  plea  objected  to  did  not  follow  the 
language  of  the  covenant  to  which  it  referred.  Your  objection  here  is, 
in  effect,  that  you  have  allowed  words  to  be  used  in  the  covenant  which 
do  not  convey  the  full  sense  of  the  deed.  If  they  do,  why  are  not  the 
words  used  in  the  covenant  sufficient  in  the  breach  ?  It  is  enough,  at 
any  rate,  if  tjie  breach  and  the  covenant  are  coextensive.  Lord  Den- 
man, C.  J.  Why  might  not  the  defendant  covenant  not  to  carry  at  all?] 
In  Warn  v.  Bickfordj  7  Price,  550,^a)  the  breach,  though  assigned  in  the 
language  of  the  covenant,  was  hela  too  general. 

fVightmany  in  reply,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  I  think  there  is  no  doubt  on  any  point  but  the 
restraint  of  trade.     We  will  wait  the  decision  of  Hitchcock  v.  Coker. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (June  12th)  delivered  the  judgment 
of  the  Court. 

This  case  arose  on  a  covenant  entered  into  between  the  plaintiffs  and 
the  defendant  and  others,  that  the  latter,  for  considerations  specified, 
should  relinquish  to  the  former  a  certain  portion  of  their  carrying  trade, 
and  abstain  from  exercising  it  within  certain  limits.  The  breach  alleged 
was,  that  the  defendant  had  still  continued  it ;  and,  as  the  defence  rested 
on  the  supposedillegality  of  the  agreement  as  in  restraint  of  trade.,  which 
nearly  resembled  the  case  oi  Hitchcock  v,  Coker ^  ante,  p.  98;  decided 
in  this  Court  in  last  Easter  term,  and  pending  in  the  Court  of  Error  at 

(a)  See  Earl  of  FahnotUh  ▼.  Thomas,  1  Cro.  d&  M.  89 ;  8.  C.  3  Tyr  26. 
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the  time  of  the  argument,  it  was  determined  to  postpone  oar  judgment 
till  that  case  should  be  finally  decided. 

The  particular  objection  to  the  agreement,  which  was  common  to  the 
present  case  and  that  above  mentioned,  was,  that  the  restraint  was 
much  more  extensive  than  was  necessary  for  the  full  protection  of  the 
plaintiff,  the  purchaser  of  the  good-will  of  the  business. 

The  Court  of  Error  has  reversed  our  judgment,  on  the  principle  that 
the  restraint  of  trade  in  that  case  could  not  be  really  injurious  to  the 
public,  and  that  the  parties  must  acton  their  view  of  what  restraint  may 
be  adequate  to  the  protection  of  the  one,  and  what  advantage  a  fail 
compensation  for  the  sacrifice  made  by  the  other. 

We  may  observe  that  our  own  opinion,  when  Hitchcock  v.  Coker  was 
under  discussion,  leant  much  the  same  way;  but  we  thought  ourselves 
bound  by  the  authority  of  Horner  v.  Graves,  7  Bing.  735,  (20  E.  C.  L. 
R.  310,)  where  the  Court  of  Common  Pleas  entered  into  an  inquiry  into 
the  terms  of  the  contract  between  the  parties.  That  case  appears  to  be 
overruled  by  the  late  decision  in  error.  We  not  only  bow  to  its  authority, 
but  think  that  in  this  respect  it  establishes  a  more  correct  and  mudi 
more  convenient  rule  of  law.    Our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Note  to  Sefc  t.  Parryt  ftnte,  p.  810. 

By  Stat  7  W.  4  &  1  Vict.  o.  78,  8.  4,  the  choice  of  reTising  assessors  for  the  fatnre  ii 
protided  for,  and  no  burgess  list  revised  before  this  act  passed,  by  the  mayor,  alone  or 
assisted  by  any  other  person  or  persons,  shall  be  taken  to  have  been  ill  revised  by  reason 
of  the  mayor  not  haying  been  assisted  by  the  assessors  of  the  mayor's  ward. 


The  remaining  cases  of  Trinity  term,  1887,  will  be  found  in  the  next  Tolume. 
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THE  PRINCIPAL  MATTERS. 


ABATEMENT. 

I.  Setting  aside  plea  or  amending  after,  to  mto 
the  SUtate  of  Limitations. 

Where  parties  have  pleaded  in  abatement 
for  noD .joinder  of  a  defendant,  this  Gonrt 
will  not  set  aside  the  plea,  or  allow  the  writ 
to  be  amended,  on  the  ground  that  the 
plaintiff  is  barred  by  the  Statute  of  Limita- 
tions from  bringing  a  fresh  aetion. 

And,  on  motion  for  such  amendment,  the 
Court  refused  to  enter  upon  the  consideration 
of  facts  stated  on  affidavit  to  show  an  equi- 
table claim  to  the  indnlgenoe.  Rohtrf  r. 
BaU,  in 

TL  Abatement  or  bar.    Jurisdictioh,  L 

ABSTRACT. 
Of  ooantj  accounts.    Inspkctigh,  L  1.    Trba- 

SURBlty  L 

ACCEPTANCE. 
1  Of  Bill. 
Express  promise  to  pay  by,  effect  of  declaring 
upon.    Ybkdor  and  Pvrchabkr,  IV.  1. 
n.  Of  assigned  apprentice.    Pooh,  XIL  1. 

ACCOUNTS. 
L  County.    Ihspkctioit,  L  1.    Tbbabvrkb,  L 
n.  Parish.    AvDiTOB,  L 
HL  Mandamoi  to  depoiit    Tbbaivbbb,  L 

ACQUIESCENCE. 
Of  lord  in  an  enclosure  from  the  waste,  how 
detormined.    Maxob,  L 

ACQUITTAL. 

At  what  period  of  the  trial  a  oo-defend«ni  is 
•ntitlad  to.    Attobhst,  IIL 

ACQUITTANCE. 

DltOHARai. 

ACT,  LOCAL. 
STATun,  XLVL  to  LV. 

ACTION. 
L  By  baron  and  feme.    Baroit  ahd  Fsxi,  L 
n.  By  enrate  for  stipend.    Jubismctiov,  L 
IIL  Notice  of.    Notior,  IV.  L 
IV.  now  affected  by  alteration  of  law  during 
its  pendencT.    Biu*8  of  ExcHARas,  L  2. 


ACTIONEM  NON. 

When  not  required  at  commencement  of  pleiw 
Lardlord  ard  Trrart,  I.  2. 

ADDING  COUNTS. 
Effect  as  to  bail.    Bail,  II. 


ADDITION. 

Of  deponent  in  affidarit  to  hold  to  bail. 
DAvrr,  IIL  3. 


Am- 


ADJOURNMENT. 
L  Power  incident  to  court.    Poor,  XIX. 
IL  Of  appeal,  effect  of.     Poor,  XVIL  5,  XIX. 
m.  Of  arbitration,  effect  on  party's  priYilege 
from  arrest.    Arrrst,  L 

ADMISSIBILITY. 
Stidrrcr. 

ADMISSION. 
L  Of  attorneys.    Attornrt,  I. 
IL  Tacit    Eyidrrcr,  IV.  3.    Ikfart. 
IIL  Of  doooments,  notioe  for.    Docukrrtb,  I. 

ADVERSE  POSSESSION. 

LiMITATIORB,  IL  I. 

AFFIDAVIT. 

I.  1.  Effect  of  scandal  and  impertinence  in. 
Trrasurrr,  I. 

2.  Effect  of  wilftil  omissions.    Trraburrr,  L 

3.  Omission  not  supplied  by  the  party's  own 
assertions,  whilst  arguing  in  person.    Pri- 

BOHRR,  III. 

4.  When  it  most  not  be  of  hearsay.    Livr, 
IV. 

6.  PresiunptioBs  in  absence  of.    Mardavdb, 
LI. 

IL  1.  On  drawing  up  rule.    Arritratior,  L  1. 
2.  Not  used  on  motion  to  quash  return  to 
Mandamus.    Trbaburbr,  L 
IIL  Of  Debt 

1.  To  banking  company.    Prisorbr,  IIL 

2.  When  irregular  and  not  a  nullity.    Pri- 
BOlfBR,  III. 

8.  Addition  of  deponent 

In  an  affidavit  of  debt,  deponent  described 
himself  only  as  ''  acting  as  managing  clerk" 
to  plaintiff's  attorney,  whose  place  of  bust. 
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HMs  WM  named :  held,  inraffieirat     Oravet 
T.  Browning,  805 

lY.  To  take  advantage  of  irregularity,  what  it 
must  state.    Pbisohsr,  IIL 

V.  Of  grand  jaror. 

When  not  idmissible.    Qrahv  Jubt,  1. 

VI.  For  Quo  Warranto. 

1.  What  it  moat  show.   Quo  Wariiahto,  V.  3. 

2.  Of  persons  not  qualified  to  be  relators 
may  be  used.     Qco  Warbakto,  VL  2. 

VII.  Perjury  in.    Evidsncb,  XIV.  1. 

VIII.  When  the  court  will  not  enter  upon 
claim  to  indnlgenee  on.    Abatbhut,  L 

AGE. 
Of  party  executing  a  deed.    Poob,  XXL  8. 

AGENT. 
L  Responsibility  to  purchaser. 

L.  and  Co.,  brokers  at  Liverpool,  sold  hemp 
by  auction  at  their  rooms,  and  gare  an 
inroice,  describing  the  goods  as  **  bought  of 
L.  and  Co./'  and  received  part  of  the  price, 
but  failed  to  deliver  the  goods.  An  action 
being  brought  against  them  by  the  purchaser 
for  the  non-delivery,  and  for  money  had  and 
received. 

Held,  that  L.  and  Co.  had  made  themselves 
responsible  as  sellers,  by  the  invoice ;  and 
could  not  defend  themselves  by  evidence 
tending  to  show  that  they  sold  as  agents,  and 
.had  intimated  that  fact  before  and  at  the 
time  of  the  sale,  and  that,  the  principals 
being  indebted  to  L.  and  Co.,  the  invoice  had 
been  made  out  in  their  names,  according  to 
a  custom  of  brokers  in*  Liverpool,  to  secure 
the  passing  of  the  purchase-money  through 
their  hands,    /ones  v.  LittiedaU,  480 

IL  Dealing  with  goods  after  bankruptcy  of 
principal.     Bakkrupt,  II. 

III.  Copy  by  public  notary,  when  not  a  copy 
by  agent  of  both  parties.   Eyidbmcb,  XIIL  1. 

rV.  Plea,  to  debt  for  rent,  that  plaintiff  de- 
mised  by  the  authority  of  A.,  when  it  does 
not  amount  to  a  plea  that  he  demised  as 
agent  of  A.    Landord  and  Tbraxt,  IIL  2. 

V.  Agency  of  special  bailiff  when  not  deter- 
mined by  constructive  arrest    Sebbiff,  IIL 

AGREEMENT. 
L  Or  lease.    Lahdlord  aito  Tbrabt,  L  1. 

II.  For  demise  of  hereditaments  partly  incor- 
poreal.   Larolord  ard  Tbrart,  L  2. 

IIL  To  convey,  followed  by  usage  in  confor- 
mity, when  not  evidence  of  a  subsequent 
eonveyance.    Hiobwat,  L 

IV.  In  restraint  of  trade.    Rrstbairt,  1. 1. 

V.  Parol,  by  corporation  aggregate.  Cobpo- 
BATIOR,  I.  IL 

AIDER  BT  VERDICT. 
PlbAdiro»  XXV. 

ALDERMEN. 
ObBrt  of,  London.    Niw«atb. 


ALL. 
Interpretation  of  the  word  in  a  trarone.  Cob- 

MOR,  L 

ALL  MATTERS  IN  DIFFERENCE. 
Reference  of.    ABBrraATiOR,  L 

ALLEGATION. 
L  Mixed  of  law  and  fact    Plbadiro,  X. 
IL  Not  required  of  fact  rendered  immaterial 
by  the  course  of  the  pleading.    Rbplbtir,  L 

ALLOCATUR. 
When  evidence.    Maucioub  Abbbst,  L 


L  Of  risk. 


ALTERATION. 
Irburarcb,  IIL  1,  rV. 


IL  Of  law  pendente  lite.  Bills  op  ExcHARai, 
L2. 

AMBIGUITY. 

L  In  charter.    Qoo  Wabbarto,  V.  3. 

IL  In  pleading.    Cobmor,  I. 

AMENDMENT. 

L  To  save  Statute  of  Limitations,  when  refused. 
Abatrmbrt,  L 

IL  Of  Nisi  Print  record. 

In  an  action  for  trespasses,  laid  on  a  day 
named  and  on  divers  days  between  that  day 
and  the  commencement  of  the  action,  the  Niii 
Prius  record  omitted  the  date  of  the  writ 
It  did  not  appear  whether  the  omission 
occurred  also  in  the  issue  delivered.  The 
Judge  at  Nisi  Prius,  on  the  ground  that  it 
was  necessary  that  the  commencement  of  the 
action  should  appear,  inserted  the  date  from 
the  original  writ ;  which  was  produced.  Thia 
Court  refused  a  rule  for  a  nonsuit  or  new 
trial. 

1.  Because  the  commencement  of  the  action 
sufficiently  appeared  from  the  writ  pro- 
duced, without  inserting  the  date  in  the 
Nisi  Prius  record. 

2.  Because  the  amendment  might  be  made 
at  Nisi  Prius,  under  the  Rules,  HiL  4  W.  4 
Coxy,  Fainter,  491 

IIL  Effect  as  to  balL    Bail,  IL 

IV.  Of  grounda  of  appeaL    PooB,  XVIL  6, 
XIX. 

V.  Of  caption  of  indictment,  when  revised. 
-Gbakd  Jubt. 

ANSWER. 

To  part,  when  it  operates  as  an  answer  to  the 
whole.    Vbrdob  ard  Pdbcbabbb,  IV.  1. 

ANTECEDENT  DEBT. 
Payment  of  when  not  protected.     Bou  or 

EXCBAROB,  L  1. 

ANT. 

Whether  it  may  be  construed 
Bills  or  Excbarob,  L  I. 


'any 


APPARENT  DEFECT. 
In  order  of  removal.    Poob,  XVIII.  2. 
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APPEAL. 

I.  Againsi  Poor-rate.    Poor,  VII. 

n.  A;cnin>t  order  of  removal.     Poor,  XVI.  to 
XXII. 

III.  Against  boroaghrate.    BoRonaHRATX. 

IV.  EnteriD^  and  respiting.     Boroughratx. 
Poor,  XIX. 

APPLICATION. 

L  To  set  aside  award,  tithe  for.    ARSiTRATioir, 
I.  1. 

II.  For  deUj,  when  no  waiyer  of  an  objection. 
Arbitration,  I.  1. 

m.  To  take  advantage  of  irregularity  in  afB- 
dftrit  of  debt,  time  for.     Prisorkr,  IIL 

APPOINTMENT. 
L  Of  chaplain,  under  a  charter.  Ihhabitant,  L 

II.  Of  curate  on  non-residence.    .  Jurisdio- 

TlOff,  I. 

III.  Of  gamekeeper,  effect  in  evidence.    Man- 
or, I. 

rV.  Of    special    bailiff,     what    amounts    to. 
Shcripf,  IIL 

APPRENTICE. 
L  Bound  in  foreign  country.    Poor,  XIL  3. 
IL  Assignment  of  parish.    Peon,  XIL  1. 
IIL  SetUement    Poor,  XIL 

APPURTENANT. 
To  a  fair,  what  not    Tolls. 

ARBITRATION. 
L  Authority  of  arbitrator. 

Declaration  in  covenant  upon  an  indenture, 
alleged  one  breach  by  nonpayment  of  rent, 
and  three  by  not  repairing,  Ac.  Pleas ;  first, 
that  the  indenture  was  obtained  by  fraud; 
and  next,  performance  as  to  the  several 
breaches.  The  plaintiff  traversed  the  fraud, 
and  joined  issue  on  the  pleas  of  performance, 
except  that  there  was  an  omission  to  perfect 
tho  issue  on  the  fourth  plea.  By  order  of 
Kisi  Prius,  it  was  directed,  that  the  jury 
should  give  a  verdict  for  the  plaintiff  on  the 
first  issue,  and  damages  assessed  on  the  first 
breach  at  10/.,  and  costs  40*.,  subject  to  the 
award  of  an  arbitrator,  to  whom  the  cause 
and  all  matters  in  difference  were  referred,  to 
order  and  determine  what  he  should  think  fit 
to  be  done  by  the  parties,  respecting  the 
matters  in  dispute,  with  liberty  for  him  to 
amend  the  record,  and  to  direct  what  should 
be  done  between  the  parties :  the  costs  of  the 
cause  to  abide  the  event  of  the  award,  and 
the  costs  of  the  reference  and  award  to  be  in 
the  arbitrator's  discretion.  The  award  recited 
that  the  only  matter  in  difference,  besides  the 
cause,  was  a  claim  of  20/.  rent;  and  the 
arbitrator  awarded  that  the  verdict  on  the 
first  issue,  and  the  assessment  of  10/.  on  the 
first  breach,  should  stand,  and  found  for  the 
plaintiff  on  the  three  other  issues,  and  assessed 
damages  upon  each,  directing  the  verdict  to 
be  Mtered  for  the  aggregate  of  the  damages 
on  the  four  breaches ;  he  also  directed  that 
the  defendant  should  pay  20/.  for  rent,  and 
that  the  plaintiff  should  expend  193/.  fie.  in 


repairs,  for  which  purpose  he  should  have 
power  to  enter  on  the  premises;   and  that' 
the  defendant  should  pay  the  cosU  of  the 
reference  and  award. 

Held,  that  the  award  was  entirely  bad,  the 
arbitrator  having  no  power  to  increase  the 
verdict,  and,  therefore,  not  having  determined 
the  matter  in  dispute. 

The  award  was  published  more  than  four 
days  before  the  end  of  Hilary  term.  The 
motion  to  set  aside  the  award,  made  in  Easter 
term  following,  after  execution  issued,  was 
held  in  time ;  and  the  award  was  set  aside  for 
the  above  defect 

Held,  also,  that  the  defendant  did  not 
waive  the  objection  to  the  award,  by  permit- 
ting tho  plaintiff  to  enter  and  to  perform  the 
repairs. 

Nor  by  attending  the  taxation  of  ooste  in 
Hilary  vacation. 

Nor  by  applying  to  the  plaintiff  in  Hilary 
vacation  for  delay  of  execution,  which  appli- 
cation was  acceded  to  by  the  plaintiff  on 
terms  which  the  defendant  did  not  accept 

The  rule  to  set  aside  the  award  was  drawn 
up  on  reading  **  the  aflidavit  of  the  defend- 
ant and  the  paper  writing  thereto  annexed ;" 
and  tho  affidavit  in  support  of  the  rule  stated 
facts  to  show  that  the  paper  writing  was  a 
copy  of  the  award.  Held  sufficient  Say- 
ward  V.  Phillip$f  119 

IL  In  disputes  between  depositors  and  trustees 
of  savings'  banks.    Satlngb'  Bank. 

III.  Privilege  of  party  from  arrest  Arrsbt,  1. 

rV.  Award. 

1.  Between  lessor  and  encumbrancers  by  title 
paramount,  effect  of  notice  to  lessee. 
Landlorot  and  Tbvant,  II. 

2.  Practice  on  setting  aside.    Ante,  I.  1. 

3.  Waiver  of  objections.    Ante,  L  1. 

ARGUMENT. 

Assertion  in,  does  not  supply  an  omission  in 
the  affidavit  of  the  party  arguing  in  person. 
Prisohbr,  III. 

ARGUMENTATIVENESS. 
Plradiro,  IL 

ARREST. 
L  Privilege  fVom. 

Party  to  reference:  expected  motions: 
extensions  by  sickness. 

A  cause  being  referred  to  arbitration,  the 
plaintiff  in  that  cause,  who  was  the  defend- 
ant in  this,  came  from  Yorkshire  to  London 
to  attend  the  reference.  The  defendant  in 
the  reference  steted  that  the  order  of  reference 
had  been  surreptitiously  obtained,  and  that 
he  should  move  the  Court  of  Exchequer,  in 
term,  to  set  it  aside.  The  arbitrator  adjourned 
the  reference,  to  await  the  result  of  such 
motion,  on  Saturday,  January  7th;  terra 
began  on  the  1 1th ;  and  the  plaintiff  remained 
in  London,  awaiting  the  motion  till  Monday, 
January  16th,  when,  no  motion  having  been 
made,  he  was  about  to  leave  London,  but  was 
arrested.  Held,  that  he  was  not  privileged 
from  arrest  by  reason  of  his  attendance  on 
the  arbitration,  or  on  account  of  the  expected 
motion. 

The  arbitrator  having  appointed  a  day  for 
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holding  tbe  reference,  plaintifF,  having  at- 
>4einpted  witbout  sacceee  to  obtain  a  poetpone- 
menl,  came  to  London,  without  saffioient 
money  t«)  pay  his  expenses.  He  remained 
in  London  several  days  after  the  reference 
had  been  adjourned,  for  want  of  money  to 
carry  him  home,  and,  having  at  length 
obtained  money,  was  about  to  leave  London 
immediately,  when  he  was  arrested.  Held, 
that  his  previous  inability  to  leave  London 
was  no  ground  for  prolonging  his  privilege 
from  arrest  as  apar^  attending  the  reference. 
Quare,.  whether  the  privilege  would  have 
been  extended  if  the  detention  had  been 
caused  by  illness  ?    iS^eneer  v.  iVewton,    623 

n.  What  constitutes. 

1.  Constructive   by  delivery  of  capias    to 
sheriff.     Shkriff,  IIL 

2.  By  special  bailiff,  when  not  such  as  to  de- 
termine his  agency.    Shkriff,  IIL 

IIL  Remedy  for. 

1.  Case.  Malicious  Arrkst,  L 

2.  Trespass.    Notice,  III.  1. 

3.  Irregularity  in  affidavit  to  hold  to  ball  how 
taken  advantage  of.    Prisokcr,  IIL 

AS. 

<' Acting  as  managing  clerk,"  is  not  equivalent 
to  **  managing  clerk."    Affidayit,  IIL  3. 

ASSAULT. 
Nones,  IV.  1. 

ASSESSMENT. 
Of  oompensation.    Mahbaxub,  L  L 

ASSENT. 
Of  inhabitants  under  charter.  IirHABrrAKT,  1. 1. 

ASSESSORS. 

Who  ought  to  be  present  at  the  revision  of  Ihe 
burgess  list    Quo  Warranto,  VL  2. 
See  also  note,  p.  068. 

ASSETS. 

A  pledge  in  the  hands  of  the  executor,  how  far 
it  is.    EzccuTOR,  IL 

ASSIGNEE. 

L  Of  insolvent  debtor,  his  remedy  against  a 
lessee.    Landlord  and  Tenant,  IIL  2. 

n.  Effec.t  of  his  permitting  insolvent  to  demise. 
Landlord  and  Tenant,  IIL  2. 

IIL  Of  bankrupt    Bankrupt. 

ASSIGNMENT. 
L  Of  parish  apprentice.    Poor,  XIL  L 
IL  Of  curate's  stipend  by  bishop,  under  non- 
residence  act    Jurisdiction,  I. 
HL  Under  insolvent  acts,  how  proved.    En- 
9SN0E,  XIL  I,  2. 

ASSISTANT  OVERSEER. 
Poor,  IL  (a),  2. 


ASSUMPSIT. 

I. 'On  agreement  in  restraint  of  trade.  Bi« 
8TRAINT,  I.  1. 

IL  Effect  of  nolle  prosequi  as  to  part  Plead- 
ing, XXV.  1. 

III.  By  corporation  aggregate,  on  an  exeentoiy 
contract    Corporation,  IL 

IV.  Indebitatus,  against  corporation  aggregate. 
Corporation,  I. 

V.  For  goods  taken  subject  to  approvaL  Cob- 
toration,  L 

ASSURANCE. 
Insurance. 

ATTENDING  TAXATION. 
Arbitration  L 


ATTORNEY. 

I.  Right  to  practise. 

An  attorney  who  practises  in  the  county 
court,  after  having  omitted  for  a  year  to  take 
out  his  certificate,  is  not  liable  to  penalties 
under  stat  12  G.  2,  c.  13,  s.  7,  as  a  person 
practising  in  the  county  court  without  having 
been  legally  admitted  according  to  stat  3  0. 
2,  c.  23.     Hodkimon  v.  Mayer,  194 

II.  Employment 

For  prisoner,  effect  of.    Prisoner,  IIL 
IIL  Liability;  on  levy  by  bailiff  out  of  the 
jurisdiction. 

In  trespass  for  taking  goods  under  process 
upon  a  regular  judgment,  but  in  a  place  to 
which  the  process  did  not  run,  the  plaintiff 
may  recover  the  whole  value  of  the  goods, 
and  not  merely  the  amount  of  damage  which 
he  has  sustained  by  their  being  taken  in  s 
wrong  place. 

The  Court  refused  to  grant  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence,  where  the  damages 
fell  below  20/.,  though  the  case  was  stated  to 
be  of  general  importance  as  relating  to  the 
boundaries  of  a  jurisdiction. 

Attorneys  (partners)  delivered  to  a  bailiff, 
for  the  purpose  of  being  executed,  a  precept, 
issued  from  a  local  court  endorsed  with  the 
attorneys'  names,  and  directing  a  levy  upon 
goods  within  the  jurisdiction.  The  attorneys 
carried  on  business  at  Falmouth;  and  the 
party  to  be  levied  upon  had  had,  for  msnj 
years,  a  house  and  goods  at  Penryn,  and  was 
not  known  to  have  a  residence  or  property 
elsewhere.  The  levy  was  made  in  that 
house.  The  attorneys  had  sent  a  messsge  to 
the  debtor,  as  to  the  time  at  which  the  bailiff 
would  levy ;  and  the  bailiff  while  levying, 
said  that  he  was  employed  by  those  sitor- 
neys.  In  an  action  against  them  end  the 
bailiff  for  unlawfully  levying,  the  sttornejs 
pleaded.  1.  Not  guUty:  2.  A  jusUfieauon 
under  the  process:  the  bailiff  pJ**'^**,"'^ 
justificadon  only :  the  plaintiff  replied,  thai 
the  house  was  not  within  the  jurisdiction; 
and  issues  were  joined  thereon. 

Held.  1.  That  the  attorneys  *««  ■" 
enUUed  to  an  acquittal  at  the  dose  of  tue 
plaintiff's  case,  in  which  the  facts  had  *p- 
peared  as  above  stated. 

2.  That»  on  the  dose  of  the  whole  csi^ 
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nothing  mateml  hftying  been  added  except 
that  the  defendants  (though  they  prored  a 
regular  judgment)  failed  to  bring  thcmselvep 
within  the  jurisdiction,  the  Judge  ought  to 
have  told  the  jurj  that  there  ir^  no  evidence 
to  implicate  the  attorneys.  And  this,  oven 
assuming  them  to  have  known  that  the  bailiff 
intended  levying  itt  the  house  in  question ; 
although,  if  they  had  known  also  that  the 
house  was  beyond  the  jurisdiction,  they 
might  possibly  have  been  considered  joint 
trespassers  with  the  bailiff.  Sowell  r.  Cham- 
piou,  407 

rv.  Service  on. 

1.  Declaration  against  prisoner.  pBisonR, 
III. 

2.  Grounds  of  appeal  against  order  of  remo- 
val.    PooB,  XIX. 

y.  His  bill,  as  against  the  opposite  party. 

1.  When  not  allowed  in  oosts  under  compen- 
sation clauses.     Compensation,  II.  4. 

2.  Promise  to  pay  adversary's,  when  it  is 
within  the  Statute  of  Frmuds.  Statutb, 
IX.  1. 

YI.  His  lien  for  oosts. 

How  affected  by  his  being  substantially  the 
party.    Costs,  IV. 


ATTORNMENT. 

Bj  sub-lessee  to  prior  enonmbrancer  with  powers 
of  diatre  s,  when  it  constitutes  a  tenancy 
Arom  year  to  year.  Landlord  and  Tenant, 
XL 

AUDITOR. 

L  Under  vestry  act. 
Notwithstanding  an  audit  under  loeal  act 

Trustees  appointed  under  a  local  act  for 
building  a  now  parish  ohureh,  with  power  to 
make  rates  for  that  purpose  and  for  dis- 
charging debts  to  be  incurred  under  the  act, 
are  liable  to  account  before  parochial  auditors 
appointed  under  the  vestry  act  1  A  2  W.  4, 
o.  60,  as  a  board  having  control  over  part  of 
the  parochial  expenditure ;  though  the  local 
act  requires  such  trustees  to  keep  an  account 
of  the  assessments,  receipts  and  payments 
B^der  the  act,  to  be  examined  and  allowed 
once  A  year  at  quarter  sessions;  and  though, 
by  the  same  act,  their  accounts  are  open  to 
inspection  (on  payment  of  It.)  by  any  person 
liable  to  the  above  rates. 

A  mandamus  calling  on  such  trustees  to 
produce  before  the  auditors  "  the  accounts'' 
(without  limit  as  to  time)  kept  by  them 
under  the  local  act,  and  requiring  the  clerk 
to  the  trustees  to  produce  the  books  of  ac- 
count which  may  concern  the  above  accounts, 
is  bad,  as  exceeding  the  authority  given  by 
Stat.  1  A  2  W.  4,  c.  60,  ss.  34,  35,  although 
such  mandamus  begin  by  reciting  a  demand 
made  by  the  auditors  upon  the  trustees  in 
terms  conformable  to  the  act,  and  a  refusal 
to  comply  with  such  demand. 

When  the  validity  of  a  return  to  a  manda- 
mus is  argued  on  a  concilium,  the  party  im- 
pugning the  return  must  begin,  although  the 
opposite  party  states  that  he  shall  object  to 
the  form  of  the  mandamus.  Sex  v.  Church 
Tnuteet  of  St,  Panerat,  814 

U.  County.    Tbbabubbb,  L 


AUTHENTICATION. 
Of  copy.    Evidbncb,  XIII.  1,  XIV.  1. 

AUTHORITY. 

I.  What  should  appear  on  the  face  of  a  writ 

CONTUMACB  CaPIBNDO,  I. 

II.  Excess  of,  in  the  mandatory  part  of  a  writ 
Auditor,  I. 

IIL  Of  lords  of  the  treasury  under  the  munici- 
pal reform  act     Statutb,  XLV.  5. 

IV.  Of  arbitrator.    Arbitration,  I. 

V.  Of  auditors  under  vestry  aet    Aitditob,  I. 

VI.  From  plaintiff  to  part  with  goods  when 
inferable.    Evidence,  IV.  3. 

VII.  From  father  to  supply  his  child  with 
clothes,  evidence  of.    Infant. 

AWARD. 
L  Entirely  bad.    Arbitration,  I. 

II.  Motion  to  set  aside.    Abbitration,  L 

III.  Attornment  under.    Landlord  and  Xvf- 

ANT,  IL 

BAIL. 

I.  Affidavit  to  hold  to.    AmDATir,  in.  8. 
Prisoner,  IIL 

II.  Liability  of. 

How  affected  by  amendment  of  declaration. 

Plaintiff  held  defendant  to  bail  on  an 
original  writ;  aAer  declaring,  he  amended 
the  declaration,  adding  fresh  counts.  He 
recovered  a  verdict  on  all  the  counts  in  the 
declaration,  with  damages  assessed  severally 
on  each.  He  then  taxed  the  oosts,  without 
separating  those  incident  to  the  new  counts 
from  the  others. 

Held,  that  the  bail  (though  liaUe  to  the 
damages  recovered  on  the  causes  of  aotion 
mentioned  in  the  recognisanee)  were  not 
liable  for  the  costs  incident  to  the  new 
counts;  and  that  the  plaintiff,  not  having 
separated  the  two  classes  of  costs,  could  not 
recover  any  from  the  ball.  Taylor  v.  WiU  • 
kintou,  '  533 

III.  Discharge,  on. 

When  it  does  not  amount  to  an  escape  though 
a  writ  has  been  delivered  to  the  sheriff  at 
the  suit  of  another  party.    SHBBivr,  UI. 

BAILIFF. 
Special. 
L  What  a  lafiloient  appointment  of.   Sbbbifp, 

IIL 
IL  Sheriff,  how  far  exonerated.  Sheriff,  IIL 

BANK  FOR  SAVINGS. 
SATnr«B'  Bank. 

BANK  OF  ENGLAND.    * 

Breach  of  its  privileges.    Pleadino,  X. 

BANKING  COMPANY. 

I.  Affidavit  of  debt  being  due  to.    "PmoxMR, 

IIL 
IL  Illegality  of,  pleading.    Plbadino,  X. 
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BANKRUPT. 

L  Redemption  of  mortgage  by  Miignees  post 
diem. 

Stat.  6  G.  4,  c  10,  s.  70,  does  not  enable 
the  assignees  of  a  bankrupt  mortgagor  to 
revest  tlie  legal  estate  in  themselres  by  ten- 
der or  payment  to  the  mortgagee  after  tbe 
day  on  which,  by  the  deed,  the  mortgage 
becomes  absolute  in  default  of  payment; 
though  a  tender  or  payment  before  the  day 
will,  under  that  section,  vest  the  legal  estate 
in  them.     Dunn  v.  Mattey,  479 

II.  Protection  of  transactions  more  than  two 
months  before  the  commission  issued. 

Defendant,  being  in  the  employment  of  J. 
in  his  trade,  sold,  bona  fide,  some  goods  be- 
longing to  J.,  after  J.  had  committed  an  act 
of  bankruptcy,  of  which  defendant  was  igno- 
rant. The  sale  was  more  than  two  months 
before  the  commission  issued.  Defendant 
acted  under  a  general  authority.  The  as- 
signee brought  trover.     Held, 

1.  On  a  plea  of  not  guilty,  that  defendant, 
having  sold  under  a  general  authority  only, 
l^ad  been  guilty  of  a  eonversion ;  and  that^ 
if  he  had  any  justification,  he  should  have 
pleaded  it  specially. 

2.  On  issue  joined  on  a  traverse  of  the  as- 
signee's possession,  that  the  plaintiff  must 
recover;  no  evidence  being  given  that  the 
purchaser  was  ignorant  of  the  bankruptcy ; 
sects.  81  and  82  of  stat  6  0.  4,  c  16,  protect- 
ing the  transfer  only  where  the  party  dealing 
with  the  bankrupt  is  without  notice;  and  the 
burthen  of  proof  being  here  on  the  defendant 
who  affirmed  the  sale.    Pearton  y,  Oraham, 

899 

III.  Pleading.    Ante,  IL 


Or  abatement 


BAR. 

JuBIBDICTIOlf,  L 


BARON  AND  FEMB. 
L  Joinder,  in  trover  for  inventory  of  goods 
mortgaged  to  feme  when  sole. 

Goods  were  mortgaged  to  a  feme  sole  by 
deed,  with  a  proviso  Ihat,  if  interest  and- 
principal  should  be  paid  at  stated  times,  the 
deed  should  be  void^  The  goods  were  de- 
scribed in  an  inventory  annexed  to  the  deed. 
The  mortgagee  married,  and  she  and  her 
husband  declared  in  trover  for  the  inventory, 
alleging,  arter  recital  of  the  deed,  that  they 
bad  not,  nor  had  either  of  them,  received 
possession  of  the  goods;  that  they  were 
lawfully  possessed  of  the  indenture  and 
inventory;  and  that,  being  so  possessed, 
they  lost  the  inventory,  which  defendant 
found,  and  converted  to  their  damage.  The 
declaration  did  not  allege  any  default  of  the 
payments  mentioned  in  the  proviso. 

Held,  on  demurrer,  that  the  wife  might 
properly  be  joined  as  a  plaintilf.  AylUg  v. 
Whicker,  259 

IL   Settlement  of  children  of  wife's  former 
marriage.    Poob,  X. 

BARRISTER. 

COUJfSSL. 

BASTARDT. 
Poob,  II,  (a),  2. 


BBNEPICIAL  OCCUPATION. 
Poob,  VL  2,  8. 

BEVERLEY. 
Loesl  acts.     Poob,  YI.  3. 

BILL. 
Ihdictmbiit. 

BILLS    OF    EXCHANGE    AND    PROMIS- 
SORY NOTES. 

L  Consideration. 
1.  When    not    exempted    ft-om   the  conse- 
quences   of   usury   by   payment  without 
notice,  but  protected  as  drawn  at  three 
months. 

Stat  68  G.  3,  o.  93,  exempts  a  bill  or  not* 
from  the  operation  of  the  nsnry  laws,  in  th« 
hands  of  an  endorsee  who  has  discounted  or . 
taken  it  in  payment  without  Having  notic* 
of  the  usury  at  the  time  when  he  discounted 
or  made  the  payment;  but  not  in  the  handi 
of  a  party  who  has  innocently  taken  it  is 
payment  of  an  antecedent  debt 

SUt  3  ft  4  W.  4,  c.  98,  s.  7,  which  eosets 
tiiat  no  bill  or  note  made  payable  at  or  wiUiis 
three  months  after  date,  or  not  having  mors 
than  three  months  to  run,  shall  be  void  bj 
reason  of  any  interest  taken  thereon,  Ac, 
applies  to  a  note  payable  to  A.  or  order  on 
demand,  and  given  for  money  lent  on  an 
agreement  to  pay  bL  over  and  above  all  law- 
ful interest  for  the  loan  during  such  time  ss 
the  lender  should  forbear,  and  give  dsj  fif 
payment  for  the  same. 

In  the  following  clause  of  stat  3  A  4  W. 
4,  o.  98,  s.  7,  **  Nor  shall  the  liability  of  sny 
party  to  any  bill  of  exchange  or  promissory 
note  be  affected  by  reason  of  any  statute  or 
law  in  force  for  the  prevention  of  usury,"— 
Quartt  whether  tbe  .words  "  any  bill  of  ex- 
change" are  to  be  oonstrued  as  "anysncb 
bill  of  exchange  ?" 

QuKBtty  whether  stat  5  A  6  W.  4,  c  41,  a 

1,  operates  retrospectively  in  favour  of 
securities  affected  with  usury  ?  VaUance  v. 
Siddel,  93) 

2.  Gaming  consideration. 

In  an  action  against  the  aoeeptor  of  a  bill 
of  exchange,  brought  by  a  bona  fine  holder 
before  the  passing  of  stat  5  A  6  W.  4,  c  41, 
but  tried  after,  the  defendant  mayavsil  him- 
self of  sUt  9  Ann.  o.  14,  and  is  enUtled  to 
nonsuit  if  he  prove  the  bill  to  hare  been 
given  for  a  gaming  consideration. 

Where  the  law  is  altered  by  sUUte*, pending 
an  action,  the  law  as  it  existed  when  tb« 
action  was  commenced,  must  decide  tbe 
rights  of  the  parties,  unless  the  legisUtore, 
by  the  language  used,  show  a  dear  intention 
to  vary  the  mutual  relation  of  such  pAfl^ 
Hitekcoeky.  Way,  ^ 
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IL  How  drawn  payable. 
On    demand,    to    seenre    repayment  witb 
usurious  interest    Ante,  L  1. 
IIL  Presentment  for  payment 
Where  drawer  had  no  effects  nor  exp««*** 
Uons  of  its  being  paid. 
If  the  drawer  of  a  bill  of  exchange  bare 
no  effecU  in  the  hands  of  the  drawee  at  to« 
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time  of  drawing  the  bill,  m<S  of  iU  matarity, 
aod  hare  no  ground  to  expect  that  it  will  be 
paid,  it  is  not  necessary  to  present  the  bill  at 
maturity ;  and,  if  it  be  presented  two  days 
after,  and  payment  be  refased,  the  drawer  is 
liable.      Terry  t.  Parker,  502 

IV.  Notice  of  dishonour. 
'What  sufficient 

In  an  action  by  endorsee  of  a  bill  of  ez- 
ehange  against  drawer,  the  following  notice 
of  dishonour  was  held  sufficient  "  Bill/'  Ac, 
"  drawn  by  you,  is  this  day  returned,  with 
charges,  to  which  your  immediate  attention 
is  requested."  Signed  by  the  endorsee.  Oru- 
gton  y.  Smith,  i99 

V.  Endorsee. 

1.  Innocent    Ante,  L  1,  2. 

2.  '*  Discounting    or    taking  in  paymeoty" 
what  is  not    Ante,  I.  1. 

BINDING. 
Appbbhticb. 

BIRMINGHAM. 
lioeal  acts.    Poob,  VL  (1.) 

BISHOP. 

Appointment  of  curate  by,  on  non-resldenee  of 
rector.    JoBiBDicnoM,  L 

BOARD. 

POOB,  L  IL     AUDITOB,  L 

BONA  FIDE. 

L  As  distinguished  from  colourable.    Manda- 
mus, IL  1. 
II.  As  distinguished  from  reasonable.  Noticb, 

IV.  2. 
IIL  1.  Supposition  of  right    Noticb,  TV.  1. 
2.  Acting  as  justice.    Notice,  IV.  2. 
8.  Holder.    Bills  of  Ezchangb,  L  1, 2. 

BOND. 

Xntorest  after  judgment,  when  not  a  condition 
of  rerersing  oudawry.    Ihtbbbst,  II.  I. 

BOOKS. 

I.  Of  county  acoounts  to  be  deposited  with  the 
derk  of  the  peace,  though  they  contain 
private  discharges.    Trbasubbb,  L 

IL  Of  public  company  under  local  acts,  speoi- 
fleations  in.    Mabdamus,  L 

BOROUGH. 

Exemption  from  county  rat«.  Covhtt,  I.  1. 
See  also  Mubicipal  Corpobatiom. 

BOROUGH.RATE. 
Notice  of  appeal  against 

Notice  of  an  appeal  against  a  borough- 
rate,  under  stat  5  A  6  W.  4,  c.  76,  s.  92,  must 
state  directly  that  the  party  appealing  is  sg- 
grieved,  or  must  show  facts  from  which  it  can 
be  collected. 

It  is  not  sufficient  that  the  notice  describes 
the  appellant  as  a  burgess  of  the  borough, 
called  upon  to  pay  the  rate. 

On  appeal  against  a  borough-rate,  no  notice 


being  prored,  except  as  sbove  mentioned, 
the  recorder  refused  to  hear  the  appeal,  or  to 
enter  and  respite :  This  court  refused  a  man- 
damns  to  compel  him  to  bear  it;  though  it 
was  sUted  on  affidavit  that  the  appellant  was 
a  party  aggrieved,  and  that  the  omission  in 
the  notice  aro^  from  oversight  Rtx  v. 
Bond,  906 

BOUNDARY. 

Evidence  by  reputation. 

On  a  question  of  boundary  between  two 
estates,  if  evidence  has  been  given  that  tha 
boundary  of  the  estates  is  the  same  as  that 
between  two  hamlets,  evidence  of  reputation 
as  to  the  boundary  of  the  hamlets  may  be 
adduced  for  the  purpose  of  proving  that  of 
the  estates ;  and  the  jury  may  be  desired  to 
take  into  consideration  the  latter  evidence  if 
they  are  satisfied  with  the  first  TkomoM  v. 
JenktM,  525 

BREACH. 

I.  Of  condition  of  policy  of  insurance  against 

fire.     Insubabcb,  III.  1. 
IL  Of   covenant    for    continuance    of    term. 

COYBNABT,  L  1. 

III.  Of  covenant  to  prove  continuance  of  life. 
Life,  IV. 

IV.  Of  terms  of  warrant  of  attorney.  Mali- 
cious Arrbst,  I. 

V.  Of  warranty.  Ibsubabcb,  IV.  Vbbdob 
AifD  Pdrcbasbr,  IV.  1.    Wabbabtt. 

VI.  Non-compliance  as  to  part,  when  not  a 
breach  of  warranty  as  to  the  whole.  Ib- 
subabcb,  IV.  1. 

VIL  Of  covenant  in  restraint  of  trade.    Rb- 

straint,  I.  3. 
VIII.  When  sufficiently  assigned  in  the  words 

of  the  covenant    Rbstraiht,  L  3. 

BRIDGEWATER. 
Corporation.    Statute,  XLV.  5. 

BRIEF. 

When  not  allowed  in  costs.  •  Cobpbbsatiob,   * 
IL4. 

BROKER. 

When  responsible  as  seller.    Agbbt,  L 

BUILDING. 
What  is  a  separate  and  distinct  Poob,  XIIL  1. 

BURGESS. 

I.  Relator  need  not  be.  Quo  Wabbanto, 
VI.  2. 

il.  Not  necessarily  a  party  grieved  by  borough- 
rate.     BOBOUOB-BATB. 


BURGESS-LIST. 
Mabdaxus,  II.  1.    Qtfo  Wabbabto,  VL  2. 

BURNING. 

Of  will,  what  a 'sufficient  revoeatioE.    Will, 
II.  1. 

CANCELLATION. 
Of  will.    WimlLl. 


CIO 
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CAPTION. 
Of  an  indietmont    Grakd  Jubt,  L 

CARRIER. 
CoTeniuit  in  restraint  of  trade.  RBSTRAorr,  1. 8. 

CASE. 
I.  Action  on  the. 

For  malicious  arrest  Malicious  Arrbst, 
I.  1. 
XL  Oranted  by  sessions.    Poor,  XXIL 

CERTAINTY. 

I.  In  pleading.  Plbadino,  VL  RsBTRAiirr,  L  3. 

II.  In  statement  of  grounds  of  appeaL  Poor, 
XVII.  1. 

CERTIFICATE. 

I.  Omission  to  take  oat.     Attoritbt,  L 

II.  Of  life  of  cestui  que  vie,  what  satisfies  a 
ooTenant  to  produce.     Lifb,  IV. 

III.  Of  proof  of  documents,  how  to  be  signed 
to  entitle  party  to  costs  absolntely.  Doctr- 
XXHTB,  I. 

CHANCERY. 
Dbcrrb. 

CHAPEL. 

I.  Nomination  to.    Inhabitant,  L 
XL  Chapel- warden.    Poor,  IL  (a)  2. 

CHARACTER. 

L  In  which  receipt  is  signed  ander  protsst, 
whether  it  alters  rights  as  against  a  third 
party.    Executor,  II. 

II.  In  which  an  act  is  done  when  not  necessary 
to  be  alleged.    Rxbtraint,  L  3. 

CHARGE. 

I.  Recital  in  a  will  that  the  estate  devised  is 
charged  with  a  gross  sum  and  provisions  for 
keeping  down  the  interAt,  effect  of  in  evi- 
dence as  to  the  legal  estate  being  outstand- 
ing.   Manor,  I. 

IL  Of  debts,  fto.,  on  real  estate,  eifeot  of  in  a 
wilL     Deyibb,  L  2. 

CHARTER. 

I.  Want  of  non-intromittani  daase.  Courtt, 
L  1. 

IL  Ambiguity  in.  Inhabitant,  L  Quo  War- 
ranty, V.  3. 

III.  Concessisse  et  conflrmasse;  constmotion 
of  the  words.     Tollb. 


CHARTER-PARTY. 
Copy  when  not  eyidenoe.    Evidhvcb,  XIIL  1. 

CHILDREN. 

L  Of  wife's  first  marriage,  settlement  of.  Poor, 

X. 
IL  Order  of  removal  of.    Poor,  XVIIL  2. 
III.  See  also  Infant. 


CHURCH  BUILDING  ACT& 
Poor,  I.  {b)  2.    TrrHRB,  L 

CHURCH-RATE. 
Under  local  act,  enforcement  of  by  mandamnSy 

TiTHEB,  L 

CHURCHWARDBlf. 

When  not  an  overseer  of  the   poor.    Poor, 
IL  (a)  2. 

CLAIM. 
Of  depositor  in  savings'  bank.    Sativob  Bank. 

CLEAR. 

Maadaaiis  to  jvstiees  to  issue  distreis  wanan^ 
where  point  clear.    Trms,  L 

CLERK. 

L   Common.     Qm  Warranto,  VL  3.    Sta- 
tute, XLV.  5. 

II.  To  justices.    Statutb,  XLV.  5. 

III.  Of  the  peace.    Statute,  XLY.  5.    Tria- 

SURER,  I. 

rv.    To  attorneys,  affidavit  by.     Affidavit, 
IIL8. 

CO-DEFENDANT. 
Acquittal  of  in  the  course  of  the  ease,  not  a 
matter  of  right    Attornbt,  IIL 

COGNISANCE. 

Of  replevins,  how  sheriff  is  to  proceed  in  libeiiy 
with.    Replevin,  I. 

COLONIES. 

I.  Binding  apprentice  !n.    Poor,  XIL  S. 

IL  Law  of,  evidenoe  of,  when  not  necessary. 
Poor,  XIL  3. 

COLOURABLE. 

As  distinguished   from   bona  fide.    Manda- 
mus, IL  1. 

COMMENCEMENT. 

L  Of  action,  amendment  of  N.  P.  record  Vy 
inserting.    Amendment,  2. 

II.  Of  plea  under  rule  H.  4  W.  4^    Landlord 
AND  Tenant,  I.  2. 

COMMISSION. 
Of  Judges  delegate.    Contuxach  Capiendo,  L 

COMMISSIONERS. 
I.  Ofsewera.    Sewerb. 
IL  Poor  law.    Poor,  L 

COMMON. 
I.  How  a  surcharge  is  to  be  replied. 

Case  by  commoner  for  disturi>iQg  bis  coo- 
mon  by  putting  on  eattle.  Plea,  a  right  of 
common  appurtenant  for  eattle  levant  and 
couchant,  that  the  eatUe  in  the  declaraUos 
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nentioDed  were  defendant's  own  eommonable 
«sttle  levant  and  coachnnt,  and  that  he  put 
them  on  to  ase  the  oommon,  which  is  the 
same,  ftc.  Replication,  that  "all  the  said 
cattle  in  the  said  declaration   mentioned" 

ere  not  defendant's  own  commonable  cattle 
ATant  and  eoaohant,  in  manner,  Ac.  Con- 
eloition  to  the  country. 

Held,  that  defendant  maintained  his  issne 
by  showing  that,  on  the  occasion  of  every 
alleged  disturbance,  some  of  the  cattle  put 
on  were  levant  and  conchant;  and  that 
plaintiff  could  not  insist  on  a  surcharge.  The 
word  "  all"  was  interpreted  to  mean  that  the 
levancy  and  couchancy  was  untruly  alleged 
ms  to  all  the  eattle;  not  that  it  was  truly 
alleged  of  some,  and  falsely  of  others.  Bowen 
T.  JenkiM,  911 

II.  Of  pasture.     Pbbscriptioh. 
IIL  Lands  in  lieu  of,  allotted  in  trust  for  (Vee- 
men,  how  rated.    Poob,  VI.  2. 

COMMON  CARRIER. 
Rbstbaint,  I.  3. 

COMPANY. 
BABKnra  CoxpAirr.    Public  Coxpant. 

COMPENSATION. 

I.  Under  municipal  reform  act     Quo  War- 
ranto, VL  3.    Statutb,  XLV.  6. 

II.  Under  local  acts. 

1.  Mandamus    to  issue  warrant  for  jury. 
Mandamus,  I.  1. 

2.  Effect  of  verdict    Mahoamus,  I.  1. 

3.  Mandamus  to  enforce  payment    Makda- 
MUS,  I.  1. 

4.  What  included  as  costs  of  summoning  jury 
aad  expenses  of  witnesses. 

A  railway  act,  4  A  5  W.  4,  o.  xzv.,  made 
provision  for  summoning  a  jury  to  assess 
eompensation  in  case  of  disagreement  respect- 
ing the  purchase  of  lands;  and  it  enacted 
thAt,  if  the  jury  should  award  a  higher  sum 
than  had  been  offered  by  the  railway  com- 
pany, "  all  the  C09U  of  tummoning  tuck  Jury, 
and  the  expentM  of  witnette*,"  should  be  paid 
by  the  company;  if  for  a  lower  sum,  then 
one  moiety  of  such  costs  by  each  of  the  litigant 
parties.  The  next  section  provided  that  all 
parties  disputing  wjth  the  company,  and  de- 
manding to  have  compensation  assessed  by  a 
jury,  should  oblige  themselves  by  bond  to 
bear  their  proportion  (if  any)  "of  the  eoatt 
and  expen»e»  of  »ummoning  and  returning  euch 
fury  and  taking  $ueh  verdict,  and  of  the  eum- 
wuming  and  attendance  ofwitueeeee" 

Held,  that  these  clauses  did  not  entitle  the 
fuccessful  party  to  general  costs  of  the 
inquiry,  such  as  might  be  recovered  in  an 
aetion  by  the  party  gaining  a  verdict;  not, 
therefore,  to  costs  of  drawing  brief,  counsers 
fee,  solicitor's  charges  for  attending  the  in- 
quiry, or  surveyor's  charges  (except  an 
allowance  for  time  and  travelling  expenses) 
for  viewiiig  and  valuing. 

Although,  by  the  clause  giving  the  jury 
process,  and  regulating  the  inquiry,  it  was 
enacted  tbatf  in  such  inquiry,  the  party 
claiming  compensation  should  "  be  deemed 
to  be  plaintiff,  and  entitled  to  the  same  rights 
VOL.  XXXIII. — 83 


and  privileges  as  plaintiffs  in  actions  at  law. 
Bex  V.  Gardner,  112 

6.  Costs  on,  how  recovered.   Makdakus,  1. 1. 

COMPLIANCE. 

With  judge's  order  for  particular  of  escape, 
what  required.     Particular,  IV. 

CONCESSISSB  ET  CONFIRMASSE. 
Interpretation  of  in  a  charter.    Tolls. 

CONCILIUM. 
Practice  on.    Auditor,  I. 

CONCURRENT. 

I.  Audit    Auditor,  I. 

II.  Jurisdiction  of  county  and  borough  justices. 
Statute,  XLV.  8. 


CONDITION. 


Iirsu«- 


I.  In  policy  of  insurance  against  fire. 
ANCB,  IIL  1. 

II.  What  may  be  imposed  in  an  order  for 
reversal  of  an  outlawry.    Ibtbrbst,  IL  1. 

CONFIRMATION. 
Charter  of.    Tolls. 

CONSENT. 

L  Of  existing  guardians  when  required  to 
formation  of  union  by  poor-law  oommis- 
sioners.     Poor,  I.  (6),  2. 

II.  Of  board  of  guardians  when  sufficient 
against  a  dissentient  parish.    Poor,  L  (e),  1. 

III.  Of  apprentice's  first  master  to  service  with 
second.     Poor,  XII.  2. 

IV.  To  reversal  of  outlawry  on  summons  raises 
a  presumption  of  error.    Intbrbst,  IL  1. 

CONSEQUENCES. 

How  far  taken  intowconsideratioii  on  a  motion 
for  a  quo  warranto  information.  Quo  War- 
ranto, VI.  2. 

CONSIDERATION. 

L  For  agreement  in  restraint  of  trade.  Rb* 
8TRAI1IT,  I.  1. 

II.  Legal,  whether  it  is  also  equivalenti  a 
question  for  the  jury.    Rbstraiiit,  L  1. 

IIL  Void  in  part,  when  void  altogether.  Vbh- 
dob  and  Purchasbr,  IV.  1. 

IV.  Non-performance  of  executory.  Vbndor 
AND  Purchaser,  IV.  1. 

V.  What  sufficient  to  raise  an  implied  promise 
by  or  to  a  corporation  aggregate.  Corpora- 
tion, L,  II. 

VL  Illegality  of.    Bill  or  Exohanob,  I.  1,  2. 

CONSTABLE,  HIGH. 
High  Constable. 

CONSUETUDINBS. 
Tolls. 
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CONSTRUCTION. 

LOfaUtate. 

I.  Restrained,  Poor,  I,  (a)  1,  VII.  X.  1. 
Limitations,  IL  1.     Mastbb  and   Sbb- 

VAKT,  2. 

5.  Not  restrained.  EriDBircB,  XII.  3.  Poob, 
XI.  1,  2.  XIII.  2.  XIII.  (•)  XIX.  8a V. 
iNos'  Bank.  Bill  op  Exchamob,  L  1. 
Statutb,  XLV.  8.     TiTHBs,  L 

8.  Enlarged.  Statute,  XLV.  6.  Poob,XVIL 

4.  Not  enlarged.    Bankbvpt,  I.    Compen- 

8ATI0K,  II.  4.    EviDBirCB,  XII.  1.    BiLL  OF 

ExcHAifOB,  I.  1,  2.   Poor,  IIL  1.  XIIL  1. 
Will,  II.  1.    Rbplbvin,  L 

6.  Directory.    Poob,  III.  1. 

6.  Probably  eontnry  to  intention.  looR, 
XIV. 

7.  Of  desoriptire  expression  in.  Poor,  I. 
(A)  2. 

8.  When  retrospeotire.  LnrrrATioirs.  II.  1. 
Bill  of  Exchangb,  L  2.    Sayiaos'  Bank. 

9.  When  not  inferential.    Poor,  IIL  1. 

10.  Not  unless  intention  clearly  shown. 
Bills  of  Exchangb,  L  2. 

II.  "  Other,"  when  confined  to  objects  ejus- 
dem  generis.     Mabtbr  and  Sbrtant,  II. 

12.  <<l^Iaerint"  and  "pvt  defaltam."  Re- 
plbyin,  L 

IL  Of  rules. 

1.  Of  rule  and  affidarit     ABBiTRAnoir,  L 
IIL  Of  writs. 
1.  Of  mandamus.    Auditor,  L 

IV.  Of  charters.  iNttABiTANT,  L  Quo  War* 
ranto,  V.  8. 

V.  Of  deeds. 

1.  Of  a  misnomer.    Poor,  XII.  1. 

2.  Of  a  restricted  eoTenant  Coybnant,  I.  1. 
8.  Of  grant  of  exelttsire  pasture  for  sheep^ 

Prbbcription. 

4.  Of  grant  of  a  fair.     Tolls. 

6.  Of  powers  of  distress  and  entry.  Land- 
lord AND  Tenant,  II. 

VI.  Of  agreements. 

1.  For  lease.    Landlord  and  Tenant,  L  1. 

VIL  Of  wiUs. 

1.  Devise. 

2.  Of  charge  in  a  doYiso.    Manor,  L 
VIIL  or  pleadings. 

Plbadin«,  VL     Common,  L 
IX.  Of  affidants.    Affidayit,  IIL  8. 

CONTEMPORANEOUS. 
Copy.    Byidbncb,  XIIL  1. 

ONTBMPT. 

Prisoner  for,  when  allowed  the  rules.  Priso- 
ner, I.  1. 

CONTINUANCE. 

I.  Of  life.    Life,  IV. 

II.  Of  term.    Coybnant,  1. 1. 

IIL  Of  possession  at  the  time  the  act  passed 
essential  to  title  conferred  on  tenant  at  will 
by  the  Statute  of  Limitations,  8  ft  4  W.  4,  o. 
27,  s.  7.    Limitations,  II.  1. 

IV.  Of  notice  of  trial,  when  it  cannot  be 
treated  as  an  original.     Notice,  V. 


CONTRACT. 
L  Made  abroad.     Poor,  XIL  S. 
IL  Coupling.    Poob,  XL  1,  2. 
IIL  Void  in  part,  when  roid  altogether.    Ven- 
DOB  and  Porchasbr,  IV.  1. 

IV.  When  conclusive  as  to  who  are  the  parties. 
Vendor  and  Purchaser,  L 

V.  Executory,  when  it  may  be  sued  on  as 
executed  against  oorporation  aggregate.  Cor- 
poration, I. 

VL  Executory  when  oorporation  aggregate 
may  sue  npon.    Corporation,  IL 

CONTUMACE  CAPIENDO. 
I.  Apparent  direction  to  wrong  sheriff; 

1.  A  writ  de  contnmaoe  capiendo  is  bad,  and 
will  be  set  aside,  if  it  be  directed  to  the 
sheriff  of  one  oounty,  and  it  appear  by  the 
writ  that  the  defendant  is  resident  in  an- 
other. 

And  that  sufficiently  appean  if  he  be 
described  as  A.  B.,  of  Ac.,  in  the  latter 
county. 

If  such  writ  recite  a  signifleaYit  that  the 
defendant  is  contumacious  in  not  obeying  the 
lawful  commands  (to  pay  J.  B.  the  sum  of, 
Ac,  costs  duly  taxed,  pursuant  to  a  monition 
duly  issued  and  served,  and  returned,  kt.) 
of  A.,  B.,  and  C,  doctors  of  laws,  Judges  dele- 
gate, appointed  uudcr  a  commission  under 
the  great  seal,  bearing  date,  Ac,  and  law- 
fully  authorised,  by  not  paying  to  J.  B.  the 
said  sum  according  to  the  said  monition  in 
an  appeal  from  the  arches  court,  Ac,  (stating 
the  subject-matter  of  the  cause,  and  names 
of  the  parties) :  SembU,  that  the  jrrit  is  bad, 
as  not  sufficiently  showing  that  a  commiscion 
of  delegates  was  issued  in  the  partiealar 
cause.    But, 

Held,  that  such  writ  is  at  all  events  bad, 
if  it  purport  to  issue  on  the  significavit  of  A. 
and  B.  only,  it  not  appearing  that  they  were 
authorised,  by  a  quorum  clause  in  the  coffl- 
mission,  or  otherwise,  to  act  without  C. 

And,  $emble,  that  a  quorum  clause  in  the 
commission  would  not  make  such  a  writ  good. 
Hex  Y.  Riekttf$,  MT 

2.  A  writ  de  contnmacs  capiendo,  directed  to 
the  sheriff  of  Notta,  reciting  a  signiilcsvit 
acainst  "  J.  H.,  now  or  heretofore  of  C,  is 
Kent,"  and  describing  the  party  afterwards, 
throughout  the  writ,  as  '*the  said  J.  H.,"!! 
bad;  and  the  court,  on  motion,  will  qossh 
such  writ  after  the  party  is  in  custody,  and 
before  the  return,  without  bringing  him  up 
by  habeas  corpus.    B^x  y.  Bemtt,  647,  n. 

IL  Insufficient  recital  of  significavit.  Ante,  L  L 

III.  Belief  on  motion.    Ante,  I.  2. 

C0NVBB8I0N. 
Bankrupt,  IL 

CONVICTION. 

Indictment  when  not  quashed  after.    Oban* 
Jury. 

COPY. 
L  Proceedings  under  insolvent  debtors'  set 
Byidbncb,  XIL  I,  2. 
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n.  Of  charter-party  made  aoeording  to  the  lex 
lo«L    Etidbncb,  XIII.  1. 

HL  Printed^  of  rulei  of  ooart»  how  to  be 
authenticated.    Byidbmcb,  XIV.  1. 

CORPORATION. 

I.  When  it  may  be  e«ed  in  aaaampsit  on  eon- 
tract  not  under  seal. 

A  corporation  aggregate  may  be  ened  in 
indebitauu  assaoiiwit  for  goods  sold  and 
delirered,  though  the  eontraot  be  not  under 
■eaL 

The  eontraot  may  be  implied  or  express, 
as  in  cases  of  assumpsit  against  an  indi- 
TidnaL 

The  implication  may  arise  from  the  olv^ect 
of  the  incorporation!  as  compared  with  the 
subject-matter  of  the  contract 

As  in  assumpsit  against  an  incorporated 
gas  company  for  the  price  of  gas  meters  sold 
and  delivered  to  the  amount  of  liL 

In  the  case  of  corporatione  aggregate,  as  in 
that  of  individualsi  if  goods  be  taken  on  the 
terms  of  their  being  returned  if  not  approved 
of,  and  they  be  retained  an  unreasonable 
time,  the  party  so  taking  and  retaining  may 
be  sued  for  goods  sold  and  delivered.  Beoer- 
Ug  Y.  Lineoln  Oat  Light  Company,  829 

II.  When  it  may  sue  in  assumpsit  on  contraet 
act  under  seaL 

A  corporation,  created  for  the  purpose  of 
supplying  gas,  may  maintain  assumpsit  for 
breach  of  a  contract  by  the  defendant  to 
accept  gas  from  year  to  year,  at  12/.  1A«.  per 
annum,  the  consideration  being  alleged  to 
ba  the  promise  of  the  plaintiffs  to  supply  it 
on  those  terms.  Such  promise  by  the  com- 
pany, though  not  under  seal,  is  valid,  and  a 
good  consideration. 

It  makes  no  difference  as  to  the  right  of  a 
eorporation  to  sue  on  a  contract  entered  into 
by  them  without  seal,  whether  the  contract 
be  executed  or  executory. 

Nor  whether  the  promises  be  express  or 
implied.  Church  v.  Imperial  Oat  Light  Com- 
pang,  846 

m.  When  rateaUo  to  the  poor  for  lands  of 
which  they  are  seised  in  trust  fhr  a  part  of 
the  freemen.        Poor,  VL  2. 

IV.  Probable  dissolution  of,  how  far  a  giound 
for  refusing  qno  warranto  information.  Quo 
WARBAirro,  VL  2. 

V.  MnnicipaL    Muhioipal  CoiiPOiu.no*. 

COSTS. 
L  Of  particular  prooeedingi,  Ac 

1.  Of  rule  moved  with  costs.   Trbasurbr,  L 

2.  Of  rule  to  quash  return  to  mandamus. 
Tbbaburbr,  L   . 

Z,  Of  assessing  eonpeosation.    Coxpbhsa- 

noK,  II.  4.    Mabdamus,  1. 1. 
4.  Liability  of  baiL    Bail,  II. 
6.  Of  documentary  proof.    Doccxbhts,  L 

IL  Security  for. 

A  foreign  piinoe  resldoot  abroad,  beiag 
plaintiff  in  an  action  upon  a  charter-party 
in  this  courL  was  directed  to  give  security 
for  costs.     Empnwr  of  Brant  v.  Bobinmnif 

801 


IIL  Taxation. 

1.  Ex  parte.    Malicioub  Arrbst,  I. 

2.  Attending,  when  no  waiver  of  an  objec- 
tion to  an  award.    Arbitbatioh,  L 

3.  Against  bail.    Bail,  II. 

4.  When  to  be  distinguished  on  taxation. 
Bail,  IL 

6.  Effect  of  allocatur  in  evidence.  Mali- 
cious Abrbst,  I. 

6.  Setting  aside  taxation,  effect  of.  Mali- 
cious Arrbst,  I. 

rV.  Setting  off: 
After  failore  against  one  of  two  defendants 

where  the    attorney  is   substantially  the 

plaintiff. 

Where  plaintiff  has  failed  against  one  of 
two  defendants,  and  succeeded  against  the 
other,  the  successful  defendant's  costs  will  be 
set  off  against  the  costs  of  the  plaintiff  with- 
out regard  to  the  alleged  lien  of  such  plain- 
tiff's attorney,  under  Reg.  Gen.  Hil.  2  W.  4, 
L  93,  if  it  be  shown  that  the  attorney  is,  sub- 
stantially,  the  plaintiff  in  the  cause.  Pococh 
V.  0^Shaum€a9y,  807 

V.  Remedy  for. 

1.  When  mandamus  will  not  lie.  MavdaxuBj 
LI. 

2.  Promise  to  pay,  when  within  the  statute 
of  frauds.    Statutb,  IX.  1. 

8.  When  recoverable  from  the  bail.  Bail,  II. 

COUNCILLOR. 

Under  municipal  reform  act  Mabdaiivs,  IL  L 
Quo  Wabranto,  VL  2. 

COUNSEL. 

L  Right  to  begin.    Auditor,  L 

IL  Fees  to,  when  not  alloWOd  in  costs.    Com- 

PBKSATION,  IL  4. 

COUNTY. 
L  Rate. 

1.  Borough  when  not  exempted  from. 
Under  stat  66  0.  3,  c  61,  s.  1,  a  boronglv 

cannot  claim  exemption  from  county  rate  as 
situate  within  a  franchise  '*  having  a  separate 
Jurisdiction,"  on  the  ground  that  suoh 
borough  has,  by  charter,  justices  of  the  peace, 
coroners,  a  court  of  record  for  civil  causes, 
and  a  prison  of  its  own ;  the  justices  not 
having  power  to  hold  sessions  or  try  felonies, 
and  the  charter  containing  no  non-intromit- 
tant  clause ;  and  the  county  juetices  having, 
in  fact,  often  committed  prisoners  to  the 
county  gaol  for  offences  done  within  the 
borough;  and  the  maintenance  of  such 
prisoners^  and  the  expenses  of  the  prosecu- 
tions (exoept  in  one  instance)  having  been 
borne  by  the  eounty. 

The  court  will  not  presume  an  exemption 
of  such  borough  from  county  rale  by  imme- 
morial prescription,  or  a  lost  grant,  on  the 
ground  that  the  borough  has  never  yet  paid 
county  rate,  and  has  always  maintained  its 
own  bridges  and  gaol,  and  borne  the  ex- 
penses of  inquisitions  held  l>y  its  coroners. 
Box  Y.  Hagward,  690 

2.  Bxpenditnre  of.    Ikspbotiob,  L  1. 
IL  Accounts.    Ibspbotiob,  L  L 


514 


Index. 


in.  Juatiees. 
Jurisdiction    of,    in     boroogh.      Statutk, 
XLV.  3. 

rv.  Officers.    Trbasurxr,  L 

Y.    Oaol.      NCWGATK. 

VL  Court. 
Attomej  practising  in.    Attorkst,  L 

COUPLING. 
I.  Of  statutes.     EYiOBifCB,  XIL  1,  2. 
IL  Of  eoDtraets.    Poor,  XI.  1,  2. 
IIL  Rule  and  afBdArit.    ARSiTRATioir,  L 

COURT. 
I.  Common  law. 

Jurisdiction,  bow  ousted.    Jubisdictiok,  I. 
IL  Ecclesiastical. 

1.  Of  arches.    Contvm acb  Capirkik),  I. 

2.  Of  delegates.  Contvm acb  Capibndo,  L 

III.  Powers  and  praotioe. 

1.  Adjournment^    Poor,    XIX     Borough- 

RATB. 

2.  Practice,  bow  proved.   EviDBifCB,  XIV.  1. 
8.  What  is  not  a  question  on  the  face  of  tiie 

record  inqnirable  by.    Rbstraint,  L  1. 
4.  King's  Bench.    Eufo's  Bbrch. 

IV.  ManoriaL 

Holding,  effect  in  eyidenoo.    Manor,  I. 

COVENANT. 
L  Express. 
Covenant  for  title  against  the  acts  of  the 
covenantor,  and  those  claiming  under  him, 
not  broken  by  the  circumstance  of  the 
previous  death  of  covenantor's  cestui  que 
vie. 

Declaration,  in  covenant,  stated  that  C,  by 
indenture,  demised  premises  to  L.,  for  the 
t«rm  of  eleven  years  if  C.  tkotdd  to  long  live, 
at  a  rent  payable  to  C,  which  L.  covenanted 
to  pay ;  that  L.  entered,  and  was  possessed 
for  the  term ;  that  afterwards  L.,  by  inden 
tnre  between  himself  and  plaintiff,  reciting 
that  C.  had  demised  to  him  L.  for  eleven 
years,  (not  stating  it  to  be  determinable  on 
C.'s  death,)  did  grant,  bargain,  sell,  assign, 
transfer,  and  set  over  to  plaintiff,  habendum 
for  the  residue  of  the  said  term  of  eleven 
years,  subject  to  L.'s  covenants  in  the 
indenture  between  C.  and  L. ;  and  that  L, 
covenanted  to  plaintiff  that,  notvoithttanding 
any  act  bg  him  done  or  knowingly  aufftrtd  or 
omitted,  the  recited  lease  was,  at  the  time  of 
sealing,  ftc,  the  indenture  between  plaintiff 
and  L. ;  a  good,  vali^,  and  effectual  lease, 
and  that  theeame,  and  the  term  of  eleven  yeare 
therein  expreeeed,  teere  reepeetively  in  full 
•  effect,  and  in  no  wiee  forfeited,  ettrrendered, 
aeeigned,  determined,  or  otherwise  become  void 
or  voidable,  or  prejudicially  affected,  in  any 
manner  howeoever,  than  by  effluxion  of  time, 
and  that  the  rents,  Ac,  had  been  paid,  and 
the  tenant's  covenants  performed,  and  also 
that, /or  and  notwithttanding  any  eueh  act, 
Ac,  L.  had  in  himself  full  power  to  bargain, 
Ac,  for  the  residue  unexpired  by  eflSuxion  of 
time  in  the  said  term  of  eleven  yenrs ;  with 
covenants  for  qniet  enjoyment  during  the 
residue  of  the  said  term  without  disturbance. 


Ac,  by  L.,  or  any  oiu>  rightfully  claiming 
through  him,  and  that  indemnified  by  L. 
against  all  assignments,  charges,  Ac,  by  L., 
except  the  rent  reserved,  and  the  tenant*s 
covenants  contained  in  the  indenture  between 
C.  and  L. ;  and  with  a  covenant  for  further 
assurance  by  L.,  and  alt  lawfully  claiming 
under  him.  The  declaration  then  alleged 
that  plaintiff  afterwards  (during  the  residue 
of  the  eleven  yearv)  assigned  to  J.,  and  cove- 
nanted that  the  indenture  between  C.  and  L. 
then  was  and  continued  a  good  and  subsisting 
lease,  and  not  surrendered,  forfeited,  or 
become  void  or  voidable,  in  any  manner  how- 
soever, and  that  plaintiff  then  had  good  right 
to  grant,  Ae.  Averment  that,  before  the 
making  of  the  indenture  between  L.  and 
plaintiff,  C.  died,  whereby  the  lease  to  L. 
ceased,  and  that  G.,  who  became  thereon 
entitled,  evicted  J.,  whereon  J.  sued  plain- 
tiff in  covenant,  and  recovered  damages  and 
costs.  Averment,  that  L.,  before  making  the 
indenture  between  L.  and  plaintiff,  bad, 
and  the  plaintiff  had  not  before  then,  know- 
ledge of  C.'s  death.  Breach,  that  the  inden- 
ture between  C.  and  L.  was  not,  at  the  time 
of  the  sealing,  Ac,  the  indenture  between  L. 
and  plaintiff,  good  and  valid,  and  that  the 
eame  and  the  eaid  term  therein  were  not  iu 
full  effect  and  in  no  wiee  forfeited,  Ac,  and 
'that  L.  had  not  in  himself  full  power,  Ac, 
and  that  plaintiff  did  not,  nor  could,  eqjuy, 
Ac 

Issues  being  joined  on  the  breaches,  the 
above  facts  were  ^proved ;  and  it  appeared 
that,  after  C.'s  death,  L.  had  paid  rent  to  G. 

Held,  that  plaintiff  could  not  recover;  for 
that, 

1.  L.'s  express  covenants  for  title  wers 
only  against  the  acts,  Ac,  of  himself  and 
those  claiming  under  him,  and  that  therefore 
the  determination  of  the  term  by  the  death 
of  C.  was  not  a  breach  of  the  covenants. 

2.  Nor  the  payment  of  rent  by  L.  to  G., 
L.'s  title  having  previously  expired,  and 
therefore  no  prejudice  thereto  arising  from 
such  payment 

3.  That  no  absolute  covenant  for  title 
could  be  implied  from  the  words  of  grant, 
there  being  an  express  qualified  title.  Stau' 
nard  v.  Forbee,  572 

II.  Absolute,  when  not  implied.  Ante,  L 
IIL  Breach.  Ante,  I.  Rbstraibt,  L  S. 
IV.  Particular. 

1.  For  continuance  of  term.    Ante,  L 

2.  For  continuance  of  life.    Lipb,  IV. 

3.  In  restraint  of  trade.    Rbstrairt,  L  3. 

COVERTURE. 
Baror  and  Fbkb. 

CRIMINAL  PRACTICE. 
Grand  Jury. 


CRIMINAL  RESPONSIBILITT. 

To  what  eoDsequenees  it  does   not   extend. 
Nuisancb,  I. 

CURATE. 

Under  non -residence  act,  his  remedy  for  bia 
stipend.    Jurisdiction,  I. 


Ikdex. 
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CUSTOBT. 
I.  Of  conntj  aecoants.    Trbasurkr,  L 
ZI.  Diatingnishable  from  arrest    SHSRirF,  IIL 

CUSTOM. 
I.  To  erect  booths  on  waste  daring  fair. 

In  trespass,  for  breaking  and  entering 
plaintiff's  dose,  and  erecting  stalls,  posts, 
«ooths,  and  tables  there,  defendant  justified 
under  a  custom  that,  at  fairs  holden  at  cer- 
tain times  of  the  year,  on  some  part  of  the 
commons  and  waste  oT  a  manor,  to  'be  named 
by  the  lord  of  the  manor,  (the  locus  in  quo 
being  parcel  of  such  commons  and  waste,  and 
named  by  the  lord,)  every  liege  subject  exer- 
cising the  trade  of  a  victualler  might  enter 
at  the  time  of  the  fairs,  and  erect  a  booth, 
Ac,  and  continue  the  same  for  a  reasonable 
tim«  after  the  fairs,  for  the  more  conveniently 
carrying  on  his  calling,  paying  2d.  to  the 
lord: 

Held,  that  the  custom  was  reasonable,  and 
the  plea  good.     Tyton  v.  Smith,  745 

H.  What  included  in  the  word  "consuetudi- 
nes."    Tolls. 

HL  Of  Liverpool.    Aobnt,  I. 

IV.  For  agent  to  sell  as  principal.    Aobht,  I. 

DAMAGES. 
I.  Atsessment  by  arbitrator.    Arbitratioit,  I. 
XL   Assessment  by  jury  under  compensation 

clauses.    Mavdamob,  L  1. 
ni.  Liability  of  bail.     Bar.,  n. 
lY.  Measure.    Attornrt,  IIL    WARRAirrr. 

V.  Under  20/.,  effect  on  motion  for  new  trial. 
Attorrbt,  IIL 

DATS. 

L  Of  original  writ,  amendment  of  "S,  P.  record 
by  inserting.     Axbndxbnt,  II. 

IL  Wh^n  to  be  specified  in  statement  of  grounds 
ofappeaL    Poor,  XVIL  h 

DAY  RULE. 
Pribonbr,  L  1. 

DE  FACTO. 

Remedy  agaSnst  Quo  Warraitto,  YL  3. 
Mahdamus,  II.  1. 

DB  JURE. 
Remedy  agaiott  d«  facto.    Mahdakos,  IL  1. 

DEBT. 

L  For  rent,  broaght  by  An  insolvent  debtor  on 
a  demise  after  the  assignment  LAiroLORD 
AVD  TsRAirr,  IIL  1. 

IL  Affidavit  of,  description  of  deponent  Af- 
nDAVTT,  III.  8. 

IIL  Payment  of  antecedent,  when  It  does  not 
protect  a  bill  in  the  hands  of  an  innocent 
endorsee.    Bills  ov  Ezchaxob,  L  1. 

DEBTS. 
L  Charged  on  Uad,  in  a  wilL    Dbvibb,  I.  2. 


n.  Parochial,  when  not  extinguished  by  non- 
payment within  time  limited  by  statute. 
Poor,  IIL  1. 

DECLARATION. 
L  In  pleading. 

1.  Against  prisoner,  service  of.  Prisovbr, 
IIL 

2.  Sufficient  in  part,  plaintiff  sometimes 
unable  to  recover  on  the  part  which  is  suffi- 
cient   Vrndor  and  Purchasbr,  IV.  I. 

3.  Adding  counts,  effect  of,  as  to  bait 
Bail,  II. 

4.  On  a  horse- warranty.     Warraitty. 

5.  In  case  for  malicious  arrest.  Malicious 
Arrbst,  I.  1. 

6.  On  a  demise  of  hereditam«nt8  partly  in- 
corporeal.   Landlord  and  Tenant,  I.  2. 

7.  For  distraining  and  selling  after  replevin. 
Rbplbvin,  I. 

8.  For  nuisance  in  ebstmcting  use  of  oistem. 
Plbadino,  VI. 

IL  Required  by  statute. 
1.  From  officer  under  9  G.  4,  o.  17.    Quo 
Warranto,  VI.  3. 

DECLARATIONS. 

What,  evidence  oC  revocation  of  will.  Will, 
ILL 

DECREE. 

In  chancery,  how  £ar  evidence  of  usage.    In- 

■ABITANT,  L 

DEED. 
I.  When  not  presumed.    Hiohwat,  L 
IL  Executed  abroad.     Poor,  XII.  8. 
IIL  Misnomer  in.     Poor,  XII.  1. 
rV.  When  corporation  aggregate  may  contract 
without    Corporation,  L,  IL 

V.  When  demise  must  be  by.  Landlord  and 
Tenant,  I.  2. 

YL   When  it  must  be  alleged  in  pleading. 

Landlord  ajid  Tbnant,  I.  2. 
YIL  In  restraint  of  trade.    Rbstraint,  L  3. 

DEFACINO. 

Of  will,  what  a  sufficient  revocation.  Will, 
U.  L 

DEFAULT. 

I.  In  redemption  ad  diem,  effect  of  after  bank- 
ruptcy of  mortgagor.    Bankrupt,  I. 

II.  Of  lord  of  liberty  with  respect  to  replevins. 
Replevin,  I. 

III.  Declaration  for  obstruction  bad  after  judg- 
ment by.    Plxading,  YL 

IV.  Li  savings'  bank.    Sayincm*  Bank. 

DEFECT. 
L  In  writ  de  contumaoe  capiendo,  how  avail- 
able.   CoNTUMACB  Capiendo,  IL 
IL  Apparent,  in  order  of  removaL  Poor,  XIX. 

DEFENCE. 

What  must  be  specially  pleaded,  in  trover 
Bankrupt,  IL 
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DELAT. 

I.  In  takinj^  adrantage  of  imgnlaiity.  Pri- 
son b  a,  III. 

II.  From  eonrt  to  eoort  (held  arery  three 
weeks)  whether  a  default  in  the  lord  of  the 
liberty  with  reapeet  to  repleyina.  Rsplk- 
TIN,  I. 

Ill  Applications  for  when  not  a  wairer  of 
objeotion.    Aabitratiok,  I. 

DSLEQATBEL 
Their  signifieavit    Comtum aob  CAnnrDO,  L 

DKLIVBRY. 

YllTDOR  AHD  PUBCRASBB,  L 

DEMAND. 

On  lord  of  liberty  with  eognisanee  of  replerina, 
neeessary  before  sheriff  can  replery.    Re- 

PLBYIH^  L 

DEMISE. 

L  What  eonatitatea  a  present  Lardlobb  and 
Tbnaitt,  1. 1. 

II.  Occopation  of  whole  snbjeet  ot  Poor, 
XIII.  2,  XIV. 

III.  When  it  most  be  by  deed.  Landlord 
AKD  Truaht,  L  2. 

DEMURRER. 

I.  To  conni  on  a  writ  of  right,  Jadgment  for 
tenant  not  final.    Judoiibvt,  IL 

II.  Declaration  for  an  obstmotion  htA  on 
generaL    Plrammg,  VI. 

DEPOSIT. 

L  Of  public  documenta  not  ezensed  beeanae 
they  contain    private   discharges.      Trra- 

8DBER,  L 

II.  Of  eoanty  treaenrer'a  aceoants  with  the 
elerlK  of  the  peace.    Trraburbr,  L 

DEPOSITOR. 
SATuroa'  Bark. 

DESCRIPTION. 

I.  Statntory,  elTeet  of.  Poor,  I.  (ft)  2.  Sta- 
tute, XLV.  9.  ^ 

II.  Of  party's  residence  in  a  writ  Cmitvmacb 
Capiendo^  L  1,  2. 

III.  Of  document  on  whieh  mle  is  drawn  up. 
Arbitration,  I. 

rV.  Of  premises  in  policy  of  inraraiMe  against 
fire.    Insurance,  III.  1. 

v.  Of  deponent  in  affidarit  of  debt     Affi- 

RAYIT,  IIL  3. 

DETAINER. 

By  special  bailiff  without  warrant,  omission  of, 
does  not  make  the  sheriff  reeponsible  for  mu 
esoape.    Shbripf,  IIL 

DETERMINATION. 
L  Of  license  by  entry.    Manor,  L 


IL  Of  landlord's  right  to  rent  by  hia  assignee 
under  the  iosolt'cnt  debtors'  act  Lahdi«rr 
AMD  Tenant,  III.  2. 

ni.  Of  special  bailiff  "Ib  agency  by  arrest 
Shbripf,  III. 

DEVUTION. 
AlteratioB  of  riak  nnder  ftre  inaRraaee.    Ir- 

■URARCR,  IL  L 

DEVISE. 
L  Whmt  worda  give  the  fee. 

1.  By  »  will,  apparently  drawn  by  an 
illiterate  person,  testator  bequeathed  to  his 
wife,  her  heirs  and  aasigna  for  ever,  all  the 
residae  of  his  goods,  chattels,  and  personal 
estate ;  and  likewise  made  her  fail  and  sole 
ezecntrix  of  the  freehold  bonae,  situate  in, 
Ac.  No  other  person  or  property  was  speci- 
fied in  the  will,  nor  an  executor  appointed, 
except  as  above. 

Held,  that  the  wife  took  a  fee  in  the  house. 
Doe  (Urn.  Hickman  v.  B—Uwoad,  U7 

2.  P.  by  his  will  directed  that  hie  debts 
and  funeral  expenses  should  be  paid  by  bis 
executor  thereinafter  named,  and,  after  giving 
two  life  annuities  of  21,  10«.  each,  and  a 
beqneet  of  5«.  to  J.  P.,  hia  heir  at  law,  he 
appointed  W.  P.  his  sole  executor  of  bit 
houses  and  lan^  aituate  at  F. 

Held  that  the  iiouses  and  land  at  F.  passed 
to  W.  P.,  and  that  he  toak  an  eataU  in  fee. 
J>oe  dem,  Pratt  t.  Pratt,  IM 

IL  What  words  create  an  ealate  for  life. 

Testator,  after  beqoeata  of  peraonaltj, 
devised  as  follows : — *'  I  give  and  devise  to 
W.,  and  A.  his  wife,  for  their  lives  all  my 
messuages,  lands,  tenements,  and  heredita- 
ments, in  Great  Britain ;  and  from  and  after 
the  decease  of  W.  and  A.^  my  will  is,  that 
the  aaid  meesuagea,  Ao.,  shall  be  eqasily 
divided  among  such  of  their  children  as  shall 
be  then  living,  share  and  share  alike."  Tbea 
followed  a  bequest  of  the  personal  property 
of  the  testator  not  before  diapoeed  ef. 

Held,  (the  will  being  made  before  stat  T 
W.  and  1  V.  o.  26,)  that  the  ehUdrea  of  W. 
and  A.  took  a  life  esUte  only  in  the  premises 
to  be  divided  among  them.  Silvtjf  v.  Hovardf 

IIL  Legal  estate  where  vested. 

1.  Devisor,  being  seised  in  fee  of  land, 
devised  it  **to  the  uaee  hereinafter  deelared; 
that  is  to  say,  to  the  uae  and  intent  that  D. 
shall  receive  and  take  the  rents,  Ac.,  and 
pay  the  same  to  J.  for  the  term  of  his  oatorsl 
life ;  and  after  J.'s  decease,  I  give  and  deriae 
the  aame  premises  to  the  heirs  ef  the  body 
of  J. ;  and  in  default  of  auoh  issue,  I  p^* 
and  devise  the  same  premises  to  C.  and  the 
heirs  of  her  body ;  and  in  default  ef  saeh 
heirs,  I  give  and  devise  the  aame"  te  K-  in 
fee. 

Held,  that  a  legal  eetate  paaaed  to  P^.  the 
trustee,  though  there  waa  bo  direct  devise  to 
him,  and  though  there  were  no  trustees  to 
preserve  contingent  remaiRders.  Do*  </•"• 
Grutrex  v.  Bompkray,  "•7 

2.  Devise  to  trustees  till  nMgority  of  cm^* 
que  trust,  aoaoag  other  purposes  to  k«^P 
down  the  interest  of  a  recited  cbsrge,  eff<" 
of  in  evidence  as  to  the  legal  eiute  beiag 
outstanding.    Maho%  L 
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XT.  Constnietiv*.    Ante,  I.  IIL 
V.  TniBta. 

Tnitt  to  pay  nnts,  effMi  of.    Anto,  IIL 

DIRSCTIOSr. 

I.  Of  writ  CoHTinf  ACS  Capibvdo,  I 

II.  Of  jndgo.    liisDiBBonoH. 

DIRBCT0R8  OF  THB  POOR. 

POOB,  IL 

DI8CHAR0B. 

X.  Private  in  a  pnblie  doenmenti  does  not  ezeme 
Its  deposit  in  public  custody.  Treabubeb,  I. 
XL  Out  of  custody. 

1.  For  irregularity  in  affidavit  to  hold  to 
UiL    Pbisokkr,  III. 

2,  On  mo^on.   Cohtum acb  Capibhbo,  L  2. 

DI8C0UNTINQ. 
What    Bill  ov  Bxobabob,  L  1. 

DI8CRBTI0N. 

I.  Of  poor  law  eommissioners,  when  not  inter- 
fered with.    PooB,  I.  (e). 

IL  Of  the  court  to  grant  or  withhold  a  quo 
warranto  information.  Quo  Wabbanto, 
VL2. 

m.  Of  quarter  sessions  as  to  entering  and 
respiting  appeals.    Bobovoh.batb.   .Poob, 

DISHONOUR. 
Of  bill,  what  sntteient  notioe  of.    Bills  ov 

EXCHAHOB,  IV. 


DISPUTE. 

Between  depositor  and  tmstees    of 
bank.    SATiiros'  Babk. 


Brings' 


DISSOLUTION. 

Of  corporation,  how  far  a  ground  for  reAuing  a 
quo  warranto  information.  Quo  Wabbahto, 
VL2. 

DISTANOB. 

Illegality  ot,  when  it  mnst  be  proved.  Plbad- 
no,  X. 

DISTRESS. 
L  For  rent    Lardlobd  ahd  Tbbabt,  L  1. 
IL  For  rate  under  local  act,  when  compelled 
by  mandamus.     Titbb,  L 

IIL  Powers  of:  effect  of  attornment  under. 
Labblobd  ahd  Tbbaxt,  IL 

DISTURBANO& 
L  Of  right  of  passage.    Plbadibo,  VL 
XL  Of  common.     Commob,  I. 


DIVISION. 

L  "Equally  divided  share  and  shara  alike," 
eff'eot  in  will  of  freehold.    Dbyisb,  IL  1. 


n.  Of  parishes. 

1.  For  the  relief  of  the  poor.    Poob,  I.  (5)  2. 

2.  For  ecclesiastical  purposes.  Poob,  L  (6)  2. 

DOCUMENTS. 

L  Judge's  order  for  costs,  and  certificate,  after 
notioe  to  admit 

Where  notice  to  admit  documents  on  a 
trial  has  been  given,  pursuant  to  Reg.  Gen. 
Hil.  4  W.  4,  20,  and  admission  refused,  and  a 
judge's  order  thereupon  made,  acoordiog  to 
the  same  rule,  for  oosts,  in  case  the  docu« 
moots  are  proved  to  the  satisfaction  of  the 
judge  at  tne  trial,  certified  by  bis  endorse- 
ment, the  party  adducing  them  is  entitled  to 
bis  costs  of  the  proof,  although,  after  trial, 
the  verdict  is  set  aside  and  a  new  trial 
granted  without  costs,  and  before  the  second 
trial,  the  documents  are  admitted.  The  cer- 
tifioate,  in  such  case,  is  to  be  given  by  the 
judge  who  presided  at  the  first  triaL  Lewi» 
V.  HoweU,  709 

II.  Referred  to  in  drawing  up  rule.    Abbitba- 
noN,  L 

IIL  Publie.    PvBuc  Documbbts. 


DRAWING  UP  RULE. 

RULB. 

DURATION. 

Of  enonmbrmneer's  interest  under  powers  of 
distress  and  entry.    Laxdlobd  abj>  Tbbami^ 

n. 

DUTCH  LAW. 

EVIDBBCB,  XIIL  1. 

EASEMENT. 
Obstmction  of  use  of  otstem.    Plba]>iho»  VL 

ECCLESDISTICAL  PURPOSES. 
Division  of  parish  for.        Poob,  L  (b)  2. 

EJECTMENT. 

I.  What  does  not  show  the  legal  estate  oat  of 
the  lessor  of  the  plaintiff.    Mabob,  L 

IL  By  prior  encumbrancer  against  lessee. 
Landlobd  akd  Tbkakt,  II. 

IIL  I'arty  claiming  under  an  imperfect  title  by 
the  statute  of  limitations,  when  he  cannot 
recover  even  against  a  stranger.  Limita- 
TIOHS,  II.  I. 

EJUSDEM  GENERIS. 

When  a  rule  of  construction.  Mabtbb  and 
Sbbyabt,  IL 

ELECTION. 
L  1.  Colourable  or  bona  fide.  Mabdam us,  II.  L 
2.  Of  chaplain,  under  charter.  Ibbabitabt,  L 

IL  1.  As  to  joinder  of  parties.  Babob  abd 
Fbbb,  L 

ENFORCEMENT. 
Of  verdict  of  compensation  jury.    Mabdaxus* 
LL 
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EKTERma  AND  RBSPITIKQ. 
Borough  Ratk. 

ENTRIBS.     . 
Of  eonnty  ftcoonnta.    Trbabubbr,  L 


no  I  VII.  Bj  form  of  receipt  giren  to  aaotber  paitf, 
when  not.    Exbcctob,  IL 


EVASION. 
On  return  to  mandamns.    Trbabitrbb,  L 


ENTRY. 
L  Revocation  of  lioenne  by.     Manor,  L 
IL  Powera  of. 

1.  Effect  of  attornment  under.    Landlord 
AND  Tbnant,  IL 

2.  EiTeot  of  on  estate  of  sub-lessee.    Land- 
lord AND  Tbnant,  II. 

8.  Duration  of  interest  after  entry.    Land- 
lord AND  Tbnant,  II. 

EQUALITY. 
I.  Of  consideration.    Rrstraint,  L  1. 
IL  Of  rate.    Poor,  VL  1. 

EQUITABLE. 
I.  Lien,  retainer  of.    Exbcutor,  IL 
IL  Claim  to  indulgence,  not  entered  into  on 
affidavit,  on  motion  to  set  aside  plea  in  abate- 
ment   Abatbmbnt,  IL 

EQUIVALENT. 

Court  in  error  cannot  inquire  whether  the  con- 
sideration is.    Rbstraint,  I.  1. 

ERROR. 
I.  In  judgment  on  a  writ  of  right    Judombnt, 

IL  What  cannot  be  inquired  into.    Rbstraint, 
LI. 

m.  Partial  rerersaL    Judqxbnt,  IL 
IV.  Presumed  from  consent  to  reversal  of  out- 
lawry.    iNTBRBgT,  II,  1. 

ESCAPE. 

I.  Sheriff  when  not  liable  after  a  oonstmotire 
arrest  by  special  bailift    Shbripp,  IIL 

IL  Judge's  order  for  particnlars  of.    Particu- 
lar, IV. 

ESTATE. 

I.  What  created  under  a  wlU.  Dbyibb,  L,  II., 

IIL 
n.  Of  encumbrancer  after  entry  under  power. 

Landlord  and  Tbnant,  IL 

m.  Legal.    Lboal  Ebtatb. 


ESTOPPEL. 

I.  Description  in  statute  when  not    Poor,  I. 
(6)  2.     Statutb,  XLV.  9. 

II.  By  former  argument    Mandamus,  I.  1. 
IIL  On  second  mandamus.    Mandamus,  I.  1. 

IV.  By  conduct    Eyidbncb,  IV.  3. 

V.  Of  vendor  by  sale  and  transfer.    Vendor 
AND  Porch ASRR,  I.  1. 

VL  By  contents  of  invoice.    Aqent,  I. 


EVICTION. 

Plea  of  notice  to  pay  rents  to  person  claiming 
by  title  paramount,  when  it  does  not  amount 
to  a  plea  of  eviction.  Landlord  and  Tbn- 
ant, IIL  2. 

EVIDENCE. 
L  When  required,  and  from  whom. 

1.  Onus  probandi.     Onus,  I. 

2.  Of  matter  not  alleged,  when  required. 
Plbadino,  X. 

8.  Of  foreign  law,  when  not  required.  Poob, 
XIL3. 

4.  Extrinsic  evidence  in  explanation  of  char- 
ter, when  required.   Quo  Warranto,  V.  S. 

II.  When  excluded  or  rejected. 

1.  Exclusion  of,  by  poor  law  amendment  act 
Poor,  XVIL  1,  XVIIL  L 

2.  Under  useless  plea,  when  rejected.  Ven- 
dor AND  PCRCHABBR,  L  I. 

IIL  In  particular  proceedings. 

1.  On  rules.  Inhabitant,  L  Statutb, 
XLV.  9. 

2.  Explanatory  when  required  on  motion  for 
quo  warranto.    Quo  Warranto,  V.  S. 

3.  On  motion  for  quo  warranto,  not  confined 
to  the  affidavits  of  persons  qualified  to  be 
relators.     Quo  Warranto,  VI.  2. 

rV.  With  reference  to  the  state  of  the  plead- 
ings. 

1.  Nullity  given  in  evidence  though  not 
replied.  Malicious  Arrbst,  I. 

2.  Where  the  circumstances,  in  trover,  amount 
to  a  conversion,  a  justification  cannot  be 
given  in  evidence  under  the  general  issue. 
Bankrupt,  II. 

3.  Under  plea  denying  plaintiff's  possession 
of  goods. 

In  an  action  of  trover,  it  appeared  that, 
piaintifT  being  the  legal  owner  of  the  goods 
in  question,  they  were  seised  while  in  the 
actual  possession  of  a  third  party,  under  an 
execution  against  such  third  party,  and  sold 
to  defendant  Held  that,  under  a  plea  deny- 
ing plaintiff's  possession,  defendant  might 
show  that  plaintiff  authorized  the  sale ;  and 
that  a  jury  might  infer  such  authority  from 
the  plaintiff  consulting  with  the  execution 
creditor  as  to  the  disposal  of  the  property, 
without  mentioning  his  own  claim,  after  he 
knew  of  the  seisure  and  of  the  intention  to 
sell.     Piekard  v.  Stan,  469 

4.  On  a  plea  that  the  arrest  complained  of 
was  for  a  sum  found  due  fh>m  plaintiff  to 
defendant  on  taxation  of  costs.  MALiaocs 
Arrbst,  L 

6.  On  plea  of  plene  administravit,  retaioer 
under  an  equitable  lien.    Exbcutor,  IL 

6.  On  a  replication  traversing  that  all  ^*- 
fendant's  cattle  mentioned  in  the  decl  ira- 
tion  were  commonable  cattle  levant,  Ae. 
Common,  L 


Index. 


519 


Bj  paHicalar  soIb. 

User. 

1.  By  holding  oourts.    MahoRi  I. 

3.  By  appointing  gamekeepera.    Mahor,  I. 

VI.  PtesompUons. 

1.  From  which  to  presame  a  conveyance. 

HlOHWAT,  I. 

3.  From  which  to  infer  an  aathority  to  lelL 

Ante,  IV.  3. 
3.  From  which  to  infer  an  aathority  to  mpply 

child  with  clothes.     Inpaitt. 

VII.  Docnmentary. 

1.  Notice  to  admit  documents.  Documbittb,  I. 

2.  Contents  of  statute.     Post»  IX.  1,  2. 

3.  Decree  in  chancery.     iNHABiTAifTi  L 

4.  Master's  allocator.  MALicioug  Arrkbt,  I. 
Vni.  Indirect 

1.  Mediately  by  eridence  that  would  in  itself 
have  been  inadmissible.    Bound  art. 

2.  By  extrinsic  evidence  in  explanation  of  a 
charter.    Qno  Warranto,  V.  3. 

8.  By  copies.     Post,  XII.  to  XIV. 
4.  By  declarations,  Ao,    Will,  II.  1. 
6.  By  reputation.    Bound  art. 

IX.  In  the  nature  of  an  estoppel. 

1  Effect  of  descriptive  expressions  in  a  sta- 
tute.   Poor,  L  (b)  2. 

2.  Allegations  in  schedule  to  statute,  when 
not  conclusive.    Statute,  XLV.  9. 

3.  When  evidence  not  admissible  to  show 
that  the  seller,  as  per  invoice,  was  only  an 
agent    Agrht,  L 

X.  Admissions. 

1.  Tacit  admission.    Ante,  IV.  3.    Infant. 

2.  Declarations.    Will,  IL  1. 

8.  Receipt  given  to  a  third  party.  Bxbcu- 
TOB,  II. 

4.  Notice  to  admit  documents.  Documbntb,  L 
XL  Parol. 

When  not  admissible  to  show  that  the  seller 
as  per  invoice  was  only  an  agent  Aqbnt,  I. 

Xn.  Copies  made  evidence  by  statute:  pro. 
eeedings  under  the  Insolvent  Debtors'  Acts. 

1.  The  clause  in  sect  76  of  the  Insolvent 
Debtors'  Act,  7  O.  4,  c.  67,  by  which  copies 
of  the  assignments  to  and  from  the  provi- 
sional  assignee,  purporting  to  be  duly  certified 
and  sesJed,  are  made  sufficient  evidence  of 
such  assignments,  does  not  apply  where  the 
insolvent  has  petitioned,  and  his  effects  have 
been  assigned  under  stat  53  G.  3,  e.  102. 
Doe  dem.  Tkrel/all  v.  SelUn,  328 

2.  A  prisoner  petitioned  the  Insolvent  Debt- 
ort'  Court  for  bis  discbarge,  and  assigned  to 
the  provisional  assignee,  under  stat  1  O.  4, 
e.  110.  Held  that  the  petition,  schedule,  and 
provisional  assignment  might  be  proved,  after 
the  passing  of  stat  7  O.  4,  c.  57,  according 
to  the  directions  of  sect  76  of  that  act, 
though  it  did  not  appear  that  the  prisoner 
had  been  adjudged  to  be  entitled  to  his  dis- 
charge.    Doe  dem,  EUie  v.  Bardy,  335 

Xni.  Official  copies. 
1.  Under  foreign  law. 

In  Batavia,  charter-parties  are  entered 
into  by  the  instrument  being  written  in  the 
book  of  a  notary  (be  being  a  public  officer 
according  to  the  Dutch  law,  which  prevails 


in  Hatavia)  and  there  signed  by  the  parties. 
The  notary  makes  copies,  which  be  signs, 
and  seals,  and  which  the  principal  officer  of 
the  government  of  Java  signs,  upon  proof 
of  their  being  executed  by  the  notary.  Then 
one  copy  is  delivered  to  each  party.  In  the 
courts  of  Java,  in  order  to  provo  the  charter- 
party,  it  is  requisite  to  produce  the  notary's 
book ;  but  this  book  is  never  allowed  to  be 
taken  out  of  Java;  and,  in  Dutch  courts  out 
of  Java,  faith  is  given  to  the  above  copies, 
as  to  nn  original. 

Held,  that,  in  English  courts,  such  copies 
are  not  receivable,  either  as  originals  or  as 
secondary  evidence  of  the  charter-party. 
At  all  events,  not  without  proof  that  they 
were  made  at  the  time  of  entering  into  the  j 
original  charter-party,  and  in  the  presence 
of  the  parties.     Brown  v.  Thornton,  185 

2.  By  notary  public.    Ante,  1. 

XIV.  Other  copies. 

1.  Of  rules  of  court 

Peijury  cannot  be  assigned  upon  an  affida- 
vit sworn  in  the  Insolvent  Debtors'  Court, 
by  an  insolvent,  respecting  the  state  of  his 
property  and  his  expenditure,  for  the  purr 
pose  of  obtaining  an  extended  time  to  peti- 
tion under  sect  10  of  7  Q.  4,  c.  57,  without 
proving  that  the  Court,  by  its  practice,  re- 
quires such  an  affidavit 

Such  proof  is  not  given  by  an  officer  of  the 
Court  producing  printed  rules  purporting  to 
be  rules  of  the  Court,  which  he  has  obtained 
from  the  clerk  of  the  rules,  and  is  in  the  habit 
of  delivering  out  as  rules  of  the  Court,  but 
which  are  not  otherwise  shown  to  be  sanc- 
tioned by  the  Court;  the  officer  professing 
to  have  no  knowledge  of  the  practice  except 
from  such  printed  rules.     Bex  v.  Koope,  198 

2.  Contemporaneous.    Ante,  XIII.  1. 

3.  Made  in  the  presence  of  the  parties.  Ante, 
XIII.  1. 

4.  Printed  copy  in  ordinary  use.    Ante,  1. 

XV.  Hearsay. 

Certificate  by  hearsay,  when  it  does  not  satisfy 
a  covenant  to  certify  a  fact    Lifb,  IV. 

XVI.  Evidence  of  particular  facts. 

1.  Authority  from  plaintiff.    Ante,  IV.  3. 

2.  Boundary.    Bound  art. 

3.  Legal  estate  outstanding.    Manor,  L 

4.  Liability  to  repair  ratione  tenurss.    High- 
wat,  I. 

5.  Life  of  cestui  que  vie.    Lifb,  IV. 

6.  Existence  of  a  manor.    Manor,  I. 

7.  That^A.  is  lord  of  the  manor.    Manor,  I. 

8.  Of  municipal  corporation.   Statutb,  XLV. 
9. 

9.  Practice.    Ante,  XIV.  1. 

10.  Revocation  of  license.    Manor,  I. 

11.  Revocation  of  will.    Will,  IL  1. 

12.  Rules  of  court    Ante,  XIV.  I. 

13.  Time  of  action  commenced.     Ahbnd- 
MBNT,  IL 

14.  Appointment  of  special  bailiff.    Shbripf, 
IIL 

15.  Of  the  eharaeter  in  which  a  sum  waf 
received.    Exbcutor,  IL 

16.  Implied  authority  from  father  to  fumlili 
child  with  clothes.    Infant.    . 
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17.  Tbftt  patentee  vaa  not  the   inventor. 
Patbht,  L 

18.  On  plea  denying  earignee's  poaaeision  of 
goods.    Bamkbupt,  IX. 

XVII.  How  left  to  the  jury. 

1.  Contingontlj.     Boundart. 

2.  JBo  that  they  might  be  milled.    Tolls. 

XVIII.  DefecUve. 
Acquittal  for  want  of  enffloient    Attouist, 

IIL 

XIX.  Verdict  againit 
Where  damagee  under  202.    Anowxr,  III. 

EXAMINATION. 
Of  pauper.    Poor,  XVIIL  1. 

EXCEPTION. 

To  general  rule,  when  not  justified  by  import- 
ance of  ease.    ArroRNar,  III. 

EXCESS. 
L  Of  authority  by  arbitrator.  Arsitratioii,  L 
II.  Of  authority  in  mandatory  part  ol  writ 
Auditor,  L 

EXCLUSION. 
Of  town  oonnoillor.    Mahdamvb,  II.  1. 

EXCUSE. 
Of  presentment  of  bill  of  exchange.    Bills  of 

EXGflAR«II,  IIL 

EXECUTION. 

Irregular,  of  regular  process,  remedy  for,   At- 
TORNRT,  III. 

EXECUTOR. 

I.  Of  freehold.    DiYigE,  L  1,  2. 

II.  What  ere  asseta. 
Testetor,  being  indebted  to  R.,  deposited 

with  him  a  policy  of  insurance  on  testator's 
life,  as  security  for  the  debt,  and  for  a  further 
advance  than  made  by  R. ;  and  died,  leaving 
R.  and  M.  his  executors.  R.,  still  holding 
the  policy,  applied  to  the  insurers  for  the 
amount  due  on  it,  (2002.,)  which  they  refused 
to  pay  unless  R.  and  M.  gave  a  receipt  for  it 
as  executors.  They  did  so,  R.  making  pro- 
tost  that  he  signed  as  executor,  merely  to 
satisfy  the  insurers.  In  an  action  by  a  judg- 
ment  creditor,  to  which  the  executors  pleaded, 
plene  administraverunt  except  as  to  4/.  (the 
surplus  out  of  the  2002.,  aftorpaymont  to  R.) : 
Held,  that  the  executors  were  not  charge- 
able with  the  2002.,  as  assets,  but  only  with 
the  surplus  after  payment  to  B.  Olaholm  v. 
Rowntree,  7|0 

III.  Retainer  by.    Ante,  IL 

IV.  Pledgee,  his  righto.    Anto,  TL 


V.  Signing    a    receipt   in  special    charactor, 
effect  of.    Anto,  II. 

EXECUTORY  CONTRACT. 
I.  By  corporation  aggregato.    Corporatioh, 


II.  And  executod,  what  dastiieiim  botweea. 

CORPORATIOH,  L,  II. 

EXEMPTION. 
Of  borough  ftx>m  county  rate.    Couhtt,  L  t 

EXONERATION. 
Of  parish  turn  liabUity  to  repair  a  ro«d.  Hish- 

WAT,  L 

EX  PARTE. 
Taxation  of  oosts.    IfALicions  Arrbst,  L  L 

EXPENDITURE. 
L  Connty.    iNSPBonoir,  L  I. 
II.  Parish.    AuoiTox,  1. 1. 

EXPENSEa 
Of  assessing  eempensation.     Compbitsatios, 

EXPLANATION. 

L  Of  rule  by  the  sfBdarit  in  support  of  the 

rule.    Arbitratiox,  L 
IL  Of  charter,  incumbent  on  the  relator.   Quo 

Warranto,  V.  3. 
ni.  Of  pauper's  examination,  when  precluded. 

Poor,  XVIIL  1. 
IV.  Of  gran^  by  immemorial  usage.    Tolls. 

EXTENSION. 
Of  privilege  from  arrest  by  sidKneas  ?     Ab- 

RBST,  I. 

EXTINGUISHMENT. 
Of  debt,  by  non-paysaent  witliin  time  limited 
bysUtuto.    Poor,  IIL  L 

EXTREME  CASES. 
Parties  when  not  criminally  responsible  in. 

NUIBAKOB,  L 

FACE. 

I.  Of  order,  defects  on.    Poor,  XTIII.  2. 

II.  Of   return,  argument  when  confined  to. 
Trbasurbr,  L 

FACT. 
L  Mixed  allegation  of  law  and  faet    Plbad- 

XNQ,  X. 

II.  Not  alleged,  how  dealt  with  on  demurrer. 
Baron  ano  Fbmb,  1. 

IIL  Found  by  sesaiona.    Poob,  XIIL  i. 

FAIR. 
Grant  of,  how  eonatmed.    Tolls. 


FALSE  IMPRISONMENT. 
Notioe  of  action.    Noticb,  IV.  1. 

FALSEHOOD. 
In  aflidavita  for  mandamus.    Tbbasubbb,  L 

FATHER. 
Infant. 


InD£X. 
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FEB. 

I.  What  words  in  a  will  paas.    Dbyibv,  I. 

II.  What  woidf  in  a  will  do  not  pass.  J>mviME,  II. 

FEES. 

CoUKSCIi. 

FELONY. 
Bona  fide  loipioion  ot    Kotiob,  IV.  1. 

FEME. 
Babok  akd  Fxmb. 

FILE. 
Motion  to  talie  return  to  mandamat  off.  Tbba- 

FILIATION. 
Poor,  n.  (a  J  2. 

FINAL  JUDOMENT. 

«     JvHQMMKTf  II. 

FINDING. 
L  Of  bin  by  the  grand  jury.    Grahd  Jubt,  I. 
XL  Of  seteions,  when  finaL    Poob,  XIIX.  4. 

FIRE. 

IVSITBAKOB. 

FIRST  FOUR  DAYS. 
Abbitratioh,  L 

FIXTURES. 
BateabiUtj  of.    Poob,  VL  I. 


FORBEARANCE. 

Time  of,  on  short  bill  at  osurions  interest 
Bills  or  BxdfcuioB,  L  ,1. 

FOREIGN. 

L  Coantry,  apprentieeship  in.    Poor,  XII.  A. 

IL  Law.    EviDBHCB,  XITL  1.    Poor,  XIL  8. 

UL  Prince,  when  required  to  give  security  for 

costs.    Costs,  IL 

FORFEITURE. 
By  breach  of  oovenant  to  produce  a  certificate. 

IjIFB,  IV. 

FORM. 
L  Formal    preliminaries,    when     presumed. 

Mandamus,  1. 1. 
IL  Or  substance.    Plbadiho,  TI. 

FRANCHISE. 
Ambiguous,  who  bound  to  explain.   Qvo  Wab- 
babto,  V.  8. 

FRAUD. 
I.  Party  whether  always  prevented  from  taking 
advantage  of  his  own.    Will,  II.  1. 


II.  Non-impntation  of,  when  a  ground  for 
refusing  a  quo  warranto.  Quo  Wabbabto, 
VL3, 

FRAUDS,  STATUTE  OF. 

Statutb,  IX. 

FREEHOLD. 
I.  Ezeentorof.    Dbyisb,,L 
IL  Revocation  of  will  of.    Will,  IL  1. 

FREEMEN. 
Their  oommon  lands,  how  rated.    Poob,  YL  S. 

GAMEKEEPER. 

Appointment  of,  effect  in  evidence.    Mahob,  L 

GAMING. 
Bills  of  ExcHAirftB,  L  2. 

GAOL. 
Nbwoatb. 

GAS  COMPANY. 
L  Rating.    Poob,  VL  1,  2. 
IL  Contracts  by.    Cobpobatxoh,  I.,  IL 

GENERAL  ISSUE. 
Defence  in  trover  not  available  under.    Bark* 

BUPT,  IL 

GENERAL  RULES. 
RuLBS,  Gbhbbal. 

GENERAL  WORDSL 
Restraint  of.    Auditob,  L    Tithbs,  L 

GOODS. 
L  Mortgage  of.    Babob  and  Fbhb,  1. 
IL  Sold  to  oorpojation  aggregate.    Cobpoba- 
noB,  L 

GOVERNMENT. 
I.  Of  gaol.    Nbwgatb* 
IL  Of  poor.    PooB,IL 

GOVERNORS. 
Of  church,  appointment  by.    Ihhabrabt,  L 

GRAND  JURY. 

I.  Number  sworn. 
A  grand  jury  must  not  consist  ef  more  than 

twenty- three. 

If  more  than  twenty-three  have  been  sworn 
and  have  found  a  bill,  the  Court  will  not,  on 
that  account,  quash  the  indictment  after  the 
defendant  hes  removed  it  by  certiorari,  gone 
to  trial,  and  been  convicted. 

The  caption  of  the  indictment  on  which 
the  defendant  had  been  convicted  as  above, 
was  drawn  up  by  the  clerk  of  the  peace  from 
the  minutes  of  sessions,  and  retuined  with 
the  indictment  to  the  Crown  Ofiee.   It  stated 
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the  presentment  to  be  made  bj  the  oaths  of 
A.,  B.,  C.  D.,  Ac,  (naming  twelve  grand 
JororsJ  and  others,  good  and  lawful  men,  Ac, 
A  rule  was  obtained  (with  a  view  to  a  writ  of 
error)  calling  on  the  clerk  of  the  peace  to 
show  cause  why  the  caption  should  not  be 
amended  by  inserting  the  true  names  and 
number  of  the  grand  jury  sworn.  Proof  was 
given  by  affidavit  that  the  real  number 
exceeded  twenty-three.  The  clerk  did  not 
deny  this,  but  stated  that  he  had  no  minute 
or  recollection  of  the  names  or  number. 

Held,  that  the  caption  was  not  incorrect 
in  omitting  to  state  the  number  and  all  the 
names  of  the  grand  jury ;  and  that,  under  the 
drcumstances,  no  alteration  could  be  made 
in  it;  and  the  defendant  received  judgment 

The  Court  refused  to  receive  an  affidavit 
from  a  grand  juryman  as  to  the  number  of 
grand  jurors  who  concurred  in  finding  the 
bill.     Keje  v.  Marth,  236 

IL   Admissibility  of  affidavit  from  a  grand 
juryman.    Ante,  1. 

GRANT. 

I.  When  not  presumed.    Highway,  1. 

II.  Of  exclusive  right  of  pasture  of  sheep. 
Prbscriptioit. 

III.  Of  a  fair.    Tolls. 

ORIEVANCB. 
I.  Time  of.    Poor,  XVL 
IL  Statement  of  in  notice  of  appeaL  Borough- 

RATR. 

GRIEVED. 
Party  gribykd. 

GROUNDS. 
Of  appeal.    Poor,  XVII.,  XVIIL  2,  XIX. 

GUARDIANS. 
Of  the  poor.    Poor,  II.  (e). 

HABEAS  CORPUS. 
Prisoner  wnen  discharged  on  motion  without 

COXTUHACR  CAPIBNDO,  IL 

HARBOUR. 
Noisanoe  to.    Nuibancb,  L 

HEARSAY. 
Not  good  in  an  affidavit  or  certifieate.     Litb, 
IV. 

HIGH  CONSTABLE. 
His  acooants.    Inspbctioh,  L  1. 

HIGHWAY. 

L    Evidence    of  liability    to    repair   ratione 
tenura. 

The  township  of  S.  was  indicted  for  not 
repairing  a  road  in  8.,  on  a  custom  alleged 
and  proved,  that  all  the  townships  in  the 
parish  in  which  S.  was  situate  repaired  their 
own  roads  in  general.  In  answer,  it  was 
ahown  that  the  township  of  N.,  in  another 
parish,  was  acyacent  to  S.;   and  that  an 


-  agreement  had  been  made,  250  years  before, 
between  the  then  owner  of  all  S.  and  the  then 
owner  of  all  N.,  whereby  the  boundary  be- 
tween the  properties  was  marked  out,  and 
the  owner  of  S.  ogreed  to  allow  the  owner 
of  N.,  and  the  rest  of  the  inhabitants  of  N., 
a  road  through  S.,  of  which  S.  was  to  repair 
part,  and  N.  another  part,  being  the  subject 
of  the  indictment ;  and  that  further  assurance 
for  the  performance  of  the  agreement  should 
be  made  by  a  sufficient  lawyer.  It  wa«  also 
shown  that  afterwards  the  owner  of  S.  filed 
a  bill  for  specific  performance  against  the 
owner  of  N.,  the  event  of  which  did  not 
appear;  but  that  the  owners  of  lands  in  N. 
had  ever  since  repaired  in  conformity  with 
the  agreement 

Held,  not  to  be  evidence  for  a  jury  of  an 
instrument  binding  the  owner  of  Nw,  and  all 
claiming  through  him,  to  repair,  aHuming 
that  such  a  conveyance  could  have  been 
made  so  as  to  exonerate  the  inhabitants  of 
S.     Bex  Y.  Searifbriek,  509 

IL  Whether  a  township  can  be  exonerated  by 
conveyance.    Ante,  I. 

HIRING  AND  SERViCK 
Settlement  by.    Poor,  XL 

HOLDER. 
Innocent    Bill  of  Bxchakor,  L  1,  2. 

HOLLAND. 
Law  of,  as  to  copies  of  eharter-pftrtiea.    Evi- 
DBHCB,  XIIL  1. 

HUSBAND  AND  WIFE, 

BAROH  AlTD  FbXR. 

IDENTITY. 
When  intended,  notwithstanding  %  misnomtf; 
Poor,  XIL  1. 

ILLEGALITY. 
Bill  op  ExchanoCl  1,  S. 

ILLEGALLY. 
When  traYenable.    Plbading,  X. 

IMMATERIAL. 

As  to  the  allegation  of  facts  which  the  oonne 
of  the  pleading  renders  immateriaL  Rbpli- 
yir,  L 

IMPERTINENCE. 
In  affidavita  for  mandamoa.    TrrasurbBvI. 

IMPLICATION. 

L  Averment  by,  of  malice,  what  not  suffloieat 

Malicious  Arrrbt,  t, 
II.  Of  authority.    Infamt. 
IIL    Of   promise   by  corporation  aggregate. 

CORPORATIOir,  I. 

IMPORTANCE. 
Of  case,  when  not  a  reason  for  exception  fro* 
rule.    Attorkry,  IIL 
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IMPRISONMENT. 
Prisoreb. 

INCHOATE  ACT. 
L  Cancellation  of  will.     Will,  IL  1. 
XL  Agreement  to  convey,  not  followed  by  oon- 
Tcyance.     Hiohwat,  I. 

III.  Settlement    Poor,  XL  1,  2. 

INCIDENT, 

I.  To  office.     Statutb,  XLV.  6. 

II.  To  a  court    Poor,  XIX. 

INCLOSURB. 

I.  Of  waste  against  lord  of  manor.     Manor,  I. 

IL  Acts. 

Allotments  to  corporation  in  trust  for  part 
of  the  freemen,  how  rateable.     Poor,  VL  2. 

INCORPOREAL  HEREDITAMENTS. 
How  demised.    Landlord  and  Tenant,  L  2. 

'   INCREASE. 
Of  damages  by  arbitrator.    Arbitration,  L 

INCREASE  OF  RISK. 
Inburancb,  hi.  1. 

INCUMBRANCER. 

I.  Rights  nnder  powers  of  distress  and  entiy. 
Landlord  and  Tenant,  IL 

IL  Attornment  to.   Landlord  and  Tenant,  IL 

INDEBITATUS  ASSUMPSIT. 
Corporation,  L,  II. 

INDICTMENT. 
L  Liability  to. 

L  Extreme  oases  when  not  indictable.    Nui- 

SANCB,  I.  ** 

IL  Practice. 

1.  Caption.    Orand  Jury,  L 

2.  Finding.     Grand  Jdrt,  L 

3.  Quashing.    Grand  Jury,  L 

IIL  In  particular  cases. 

1.  Against  gaoler  for  refusing  to  admit  a 
prisoner.     Nbwgatb. 

2.  For  non-repair  of  a  highway.  Hiohwat,  L 

3.  For  nuisance  to  a  harbour.     Nuibancb,  I. 

4.  For  peijury  in  an  affidavit  in  the  Insolvent 
Debtors'  Court    Evidence,  XIV.  1. 

5.  ror  personation.    Grand  Jurt,  L 

INDORSEE. 
Innoeent    Bill  of  Exchange,  L  1,  2. 

INDULGENCE. 

Equitable  claim  to,  refusal  of  the  court  to  enter 
on.    Abatement,  L 

INEQUALITY. 
Bate  when  bad  for.    Poob,  VI.  1. 


INFANT. 

Evidence  ot  authority  from  father  to  furnish 
necesssrles. 

Assumpsit  for  clothes  sold  and  delivered; 
plea,  non  ati»ump8it.  PlniotifT,  a  tailor, 
proved  that  the  clothes  were  furnished  to 
defendant's  son,  a  boy  at  school;  that  the 
boy,  when  sent  to  the  school,  seemed  in 
want  of  clothes ;  that,  when  he  went  home 
for  the  holidsys,  he  took  the  clothes  in  ques- 
tion with  him,  but  wss  not  wearing  them ; 
and  that  he  returned  to  school  with  them. 
Defendant,  an  attorney,  lived  at  a  short  dis- 
tance from  the  place  where  the  school  was. 
It  did  not  appear  that  he  had  given  any 
direction,  or  made  any  provision  for  supply- 
ing his  son  with  clothes. 

Held,  that,  on  this  case,  there  was  tomt 
evidence  to  go  to  the  jury  of  an  implied 
authority  from  the  father  to  furnish  the 
clothes ;  and,  the  plaintiff  having  been  non- 
suited, the  nonsuit  was  set  aside.  Law  r. 
WUkin,  718 

INFORMATION. 
Qco  Warranto. 

INFRINGEMENT. 
Patent. 

INHABITANT. 

I.  Meaning  of  the  word. 

By  charter  of  Edw.  6,  it  was  granted  that 
the  inhabitants  of  the  vill  of  S.,  within  the 
parish  of  C,  should  have  a  chapel  for  all  the 
said  inhabitants,  with  a  chaplain,  to  be  paid 
out  of  the  profits  of  the  vicarage  of  C,  and 
that  they  should  elect  chapel-wardens.  And 
that  certain  governors,  appointed  for  the  said 
vill  pursuant  to  that  charter,  ''  una  ettm  a*- 
senni  majorit  parti*  iuhabitantium  tjuiiem 
villata"  should  nominate  and  appoint  the 
chaplain.  The  charter  also  provided  that  the 
<MnhabitanU"  of  S.  should  not  be  charged 
towards  the  support  of  the  church  of  C. 
otherwise  than  the  other  inhabitants  of  C. 

In  1836,  the  governors  having,  upon  a 
vacancy,  nominated  a  choplain,  gave  notice 
to  the  inhabitants  of  S.  that  such  nomination 
had  been  made,  and  required  them  to  meet 
at  a  time  and  place  named,  for  the  purpose 
of  assenting  or  dissenting.  At  such  meeting, 
the  resident  payers  of  church  and  poor-rates, 
and  no  other  persons,  were  admitted  to  vote. 
Some  persons,  not  rated,  tendered  their  votes. 
The  majority  of  rate-payers  assented  to  the 
nomination.  On  motion  for  a  mandamus  to 
the  governors  to  elect  a  chaplain,  on  the 
ground  that  such  election  was  void,  it  ap- 
peared that  the  two  preceding  nominations 
and  elections,  in  1814  and  1771,  had  been 
conducted  in  the  same  manner;  aged  per* 
sons  deposed  that  they  had  always  under- 
stood that  to  be  the  customary  mode ;  and  a 
decree  of  Lord  Hardwicke,  in  a  suit  relative 
to  the  chaplaincy  of  8.  in  1741,  was  proved, 
in  which  the  same  course  was  prescribed  as 
the  proper  one,  but  it  did  not  appear,  with 
certainty,  by  the  decree,  that  the  decision  on 
this  point  was  a  judgment  on  any  question 
litigated  in  the  suit     Held, 

1.  That  the  nomination  by  the  governors, 
with  a  sabseqvent  reference  to  the  inhabit- 
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•nts  for  their  aiMnt,  wu  a  eomplianee  with 
the  words,  "  ana  cam  aatensa/'  Ac 

2.  Tbat^  referring  to  the  oontezt  of  the 
charter,  and  the  proof  given  as  to  nsage,  the 
word  **  inhabitants/'  in  this  charter,  mtght 
be  construed  as  meanigg  "  inhabitants  pay- 
ing ohareh  and  poor-rates."    Hex  y.  Datit^ 

374. 

IL  Nomination  of  chaplain  by  goremon  with 
consent  of  inhabitants,  as  required  by  charter. 
Ante,  I. 

IIL  Subject  to  the  government  of  eoanoiUors, 
has  a  sufficient  interest  to  be  relator  to  a  quo 
warranto.    Quo  Wabravto,  VL  2. 

INJURY. 

L  To  baron  and  feme.    Baboh  and  Fimk,  I. 

IL  Within  compensation  clauses.  Mahdamub, 
LI. 


Bndorsee. 


INNOCENT. 
Bill  of  Bxchanoi,  L  1,  2. 

INQUIRY. 

Under  compensation  clauses.  MAirDAMus,  1. 1. 
COHPSIfgATION,  II.  4. 

INSERTION. 
Of  date  in  N.  P.  record.    Axbiibmknt,  II. 

INSOLVENT. 
L  Debtor,  peijury  hy.     ErtDBUci,  XIT.  1. 
IL  Court,  practice  of.    Byidenck,  XIV.  1. 
IIL  Act,  evidence  nnder.  Etidbrcb,  XIL  1,  2. 

IV.  Debt  for  rent  by  on  a  demise  after  the 
assignment    Laitdlord  and  TiNAirr,  IIL  2. 

V.  Assignee  of,  his  rights  and  powers  as  to 
land  demised  hy  insolvent  after  the  assign- 
ment    LaHDLORD  and  TllTAVT,  IIL  2. 

VL  Effect  of  notice  to  lessee  that  lessor 
was  an  insolvent  debtor.  Lahdlord  Ain> 
TvMAirr,  IIL  2. 

INSPECTION. 
L  Of  county  aeoonnts. 

1.  Right  of  rate-payers  to  inspect 

To  a  mandamus,  calling  on  the  justices  and 
clerk  of  the  peace  of  a  county  to  allow  rate- 
payers an  inspection  of  certain  orders  of 
sessions,  concerning  the  expenditure  of  the 
county  rate,  and  all  accounts,  Ac,  relating  to 
such  orders,  it  was  returned  that  inspection 
of  the  orders  had  been  given,  but  that  the 
accounts  were  those  of  the  treasurer  and 
high  constable,  which  had  been  passed  at 
sessions,  and  deposited  with  the  clerk  of  the 
peace,  according  to  stat  12  O.  2,  c  29,  s.  8; 
and  that  an  abstract  thereof  had  been  pub- 
lished,  according  to  stat  55  G.  3,  c.  61,  s.  18 ; 
wherefore  the  inspection  of  such  accounts 
had  been  refused.  Held,  a  good  return :  for 
that 

1.  Parties  claiming  merely  as  rate-payers 
have  no  right,  by  the  above  statutes,  to 
inspect  such  accounts  when  passed  and 
deposited. 

2.  Suppofiing  the  accounts,  when  so  passed 
and  deposited,  to  be  public  documents,  the 


rate-payers  hare  not  soch  an  interest  in  the 
contents  as  entitles  them,  independently  of 
the  statutes,  to  demand  an  inspection.  Rtz 
▼.  Staffordshire  Juetieee,  84 

2.  What  documents  ought  to  be  deposited 
with  the  clerk  of  the  peace.  Trbasitbsb,  L 

IL  Of  parish  accounts. 
1.  Right  of,  does  not  dispense  with  aadit» 
nnder  vestry  act    AnniTOBy  I. 

INSTRUMENT. 
Presumption  of.    HiaHWAT,  I. 

INSURANCE. 
I.  Generally. 
Xqvitable  mortgage  of  policy.  Bxbcittob,  II. 

AOAIXST  FtBB. 

IL  The  policy. 

1.  Description  of  premiiBB  insured.     Post,         i 
IIL  1.  I 

2.  Conditions  in.     Post,  III.  1. 

3.  Warranty  in.    Post,  IV.  1. 

IIL  Alterations  in  the  risk.  I 

1.  Plaintiff  insured  premises  against  fire, 
by  the  description  of  a  granary,  Ac,  and  "a 
kiln  for  drying  com  in  use,"  communicatiog 
therewith.  By  the  conditions  of  itasaraace, 
the  policy  was  to  be  forfeited  unless  the 
buildings  were  accurately  described,  and  tbe 
trades  carried  on  therein  specified;  and, if 
any  alteration  were  made  in  the  building, 
or  the  risk  of  fire  increased,  the  alteration, 
Ac,  was  to  be  notified  and  allowed  by  eo- 
dorsement  on  the  policy,  otherwise  the 
insurance  to  be  void.  The  plaintiff  carried 
on  no  trade  in  the  kiln  except  drying  com; 
but,  on  one  occasion,  he  allowed  the  owner 
of  some  bark,  which  had  been  wetted,  to  diy 
it  gratBttously  in  the  kihi,  and  this  occasioned 
a  fire,  by  which  the  premises  were  destroyed 
on  the  third  day  after  the  drying  of  the  bsrk 
commenced.  Drying  bark  was  a  distinct 
trade  from  drying  com,  and  more  hasardoos, 
and  insurers  charged  a  higher  premittia  for 
bark  kilns  than  com  kilns. 

Held,  that  the  assured  was  not  precluded 
from  recovering,  either  on  the  ground  of  sb 
alteration  of  risk,  or  (in  the  absence  of  firaod) 
because  the  fire  aroso  from  his  BOgligeoee. 
Skaw  V.  Robberde,  76 

2.  See  also  post,  IV. 

IV.  Breach  of  warranty. 

Action  against  insurers,  on  a  fire  insnrtiiee 
policy  upon  the  machinery  of  cotton  dUU, 
containing  a  warranty  that  the  mills  shosld 
be  worked  by  day  only.  Plea,  that  a  steam- 
engine  and  horisontal  shafts,  being  parti  of  tie 
mitU,  were,  without  defendants'  eoDseat, 
worked  by  night  and  not  by  day  only. 

Held  bad,  on  motion  for  judgment  noa 
obstante  veredicto,  as  not  showing  a  breaeh 
of  the  warranty.    MapuU  r.  JUtford,      670 

V.  Cause  of  loss. 

Negligence  of   the  party  insured.     Ants, 
IIL  L 

INTENDMENT. 

L  Of  identity,  notwithstanding  a  misnoreer  io 

a  deed.    Poob,  XII.  1. 
IL  In  pleading.    PLSAStHa,  VL 
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INTENTION. 
I.  Dktisb,  I.  1,  2,  II.  1.    Will,  IL  1.  Land- 

LORD  AMD  TbNAXT,  L  1. 

IL  or  relator  to  a  quo  warranto.    Quo  Was- 

BAMTO,  VL  2. 
IIL  Of  Idgitlatore,  when  it  miut  be  dearly  ex- 

pressed.    Bills  of  ExcHAHai,  L  2. 

INTEREST. 
I.  Of  parties. 

L  Of  mte-payere  in  a  eonnty  rate.    IvsPKc- 
noff,  I.  1. 

1.  In  third  party,  when  not  presumed  to 
have  been  overlooked.     HandamuSi  L  1. 

8.  Of  encumbrancer  under  power  of  distress 
and  entry.    Lahdlord  and  Tbhamt,  II. 

4.  What  suflSeient  in  relator  to  a  quo  war- 
ranto.   Qiro  Warbaiito,  VL  2. 

n.  Of  money. 

1.  Payment  of  sinee  judgment,  when  not  a 
oondition  on  reversal  of  outlawry. 

In  an  action  on  a  bond,  the  plaintiffs 
signed  final  judgment,  issued  a  ca.  sa.,  and 
outlawed  the  defendant  The  defendant  took 
out  a  summons  for  reversing  the  outlawry, 
and,  on  attendance  before  a  judge,  an  order 
was  made,  by  consent,  that  on  payment  to  the 
plaintiffs  of  damages  and  costs  as  taxed  on 
final  judgment,  with  the  costs  of  outlawry, 
(without  prejudice  to  the  proeeedings  therein 
being  continued,)  and  on  paying  into  court 
tike  interest  aeemed  due  since  the  judgment, 
to  abide  the  event  of  an  application  to  the 
Court,  (such  interest  to  be  ascertained  by  the 
Master,)  the  outlawry  should  be  reversed. 
The  Court  (aeeuming,  from  the  consent  given 
to  the  above  order,  that  there  wae  error,  on 
which  a  writ  of  error  might  have  been 
brought  to  reverse  the  outlawry)  held. 

That  it  could  not  be  made  a  condition  of 
Ihe  reversal  that  the  defendant  should  pay 
the*  interest  which  had  aconied  after  judg- 
ment.    IbboUon  V.  Fenton,  772 

2.  Usurious,  on  short  bills.    Bills  of  Ex- 
CHAHOR,  L  1. 

INTERNAL  COMMUNICATION. 

Absence  of.  whether  it  makes  a  separate  build- 
ding.    Poor,  XIIL  1. 

INTERPRETATION. 
CoRSTRVonoir.    Bxplaxation. 

INVENTION. 
Patrrt. 

INVENTORY. 
Of  mortgaged  goods,  trover  for.    Baror  ard 

PRMR,  L 

INVOICE. 

When  it   renders  the  broker  responsible  as 
seller.    Aorrt,  L 

IRREQULARITT. 

L  In  execution  of  regular  process,  remedy  for. 
ArroRRET,  III. 

II.  In  affidavit  of  debt,  what  aad  how  waived. 
PRISORRR,  IIL 


nL  Declaration,    Ac,  when    set    aside   for. 

PRISONBR,  III. 

IV.  When  not  presumed.     Mardamub,  L  1. 

V.  Of  bailiff,  attorney  when  not  answerable 
for.   ArroBRRT,  III. 

ISSUE. 
L  No  final  judgment  on  a  writ  of  right  without 

JCOQXRRT,  11^ 

IL  Delivered,  omission  of  date  in.     Axrrd- 
HRNT,  II. 

III.  Raises  no  intendment  on  points  passed 
over  in  the  pleading.     Plradirg,  VL 

ISSUING. 

Of  commission,  how  shown  in  a  writ  issued 
on  the    significavit  of   the  commissioners. 

CORTUXACR  CaPIRRDO,  L 

JEOFAILS. 
Defects  not  cured.    Plradiro,  VL 

JOINDER. 
L  Of  parties.    Baror  ard  Frvr,  L 
II.  When  the  Court  will  not  allow  an  amend- 
ment after  plea  of  non-joinder.  Abatbxrrt,  L 

JOINT  STOCK  COMPANY. 
Affidavit  of  debt,  Ac.    Prisorrr^  IIL 

JUDGE. 
L  His  power  to  amend    Nisi    Prins  record. 

AXRROMBMT,  IL 

II.  His  order  for  particular,  what  it  may  require* 
Particular,  IV. 

III.  His  order  for  costs  of  documents  any  proof. 

DOCURXRTS,  I. 

rV.  Who  is  the  proper  judge  to  certify  for  costs 

of  documentary  proof.    DocomRTS,  I. 
V.  Misdirection.    Tolls. 

JUDGMENT. 

I.  Not  giren  for  a  party  on  a  different  ground 
from  that  on  which  he  relies  in  pleading. 

VrRDOR  ard  PlTRCRABRft,  IV.  1. 

II.  When  not  final. 

If  tenant  in  a  writ  of  right  succeed  on  de. 
murrer  to  the  count,  no  issue  being  joined  oa 
the  mise,  he  cannot  sign  final  judgment 
Such  judgment  having  been  signed  under  the 
above  circumstances,  the  Court,  on  error, 
reversed  so  much  of  it  as  adjudged  that  the 
tenant  should  hold  quit  of  the  demandant 
and  his  heirs  for  ever.    SiaKton  v.  Neabit, 

103 

IIL  Of  sessions  for  compensation,  how  enforced. 
Mardamus,  I.  1. 

rV.  Interest  after,  when  not  imposed  as  a  con- 
dition of  reversing  outlawry.  Irtrrrst,  IL  1. 

V.  Prayer  of  in  plea.  Lardlord  ard  TBRARt, 
L2. 

JURISDICTION. 
I.  Of  superior  courts. 
Ouster  of  in  disputes  touching  curate^'  sti- 
pends. 
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Stat  57  a.  3,  0.  99,  b.  74,  entirely  oasis 
the  common  law  oourte  of  Jurisdiction  in  dis- 
putes touching  any  stipend  appointed  by  the 
bishop  to  a  curate  under  that  act,  or  the  pay- 
ment or  arrears  of  such  salary. 

And,  therefore,  in  assumpsit  by  a  curate 
af^ninst  a  rector  for  such  stipend,  a  plea 
foanded  on  the  statute  is  properly  pleaded  in 
bar,  not  in  abatement 

And  a  special  plea,  foanded  on  the  statute, 
is  snfBcient  if  it  allege  that  disputes  have 
arisen  and  are  depending  touching  the 
stipend,  and  the  payment  thereof,  and  of  the 
irrears  thereof,  and  that  the  action  is  brought 
concerning  the  stipend  and  the  payment 
thereof,  and  of  the  arrears  thereof,  touching 
which  the  disputes  have  arisen,  within  the 
meaning  of  the  statute,  not  further  specify- 
ing the  subjects  of  dispute.     West  r.  Turner, 

614 

II.  Of  sheriff. 

To  replevy  in  liberties  with  cognisance  of 
replevins.     Rbpustin,  I. 

III.  Of  justices  of  the  peace. 

1.  As  to  gaols,  when  not  taken  away.    New- 

OATB. 

2.  Of  county  justices  in  boroughs.  Statute, 
XLV.  3. 

3.  Summary,  between  master  and  servant 
Master  and  Sbrtant,*!!. 

rV.  Excess  of. 
1.   Execution  of  regular   proceii    beyond. 
Attornbt,  IIL 

V.  Plea  to. 

1 .  When  in  bar.     Ante,  I. 

2.  When  sufficiently  certain.    Ante,  I.    Re- 

PLBYIN,  1. 

JURY. 
L   Generally. 

1.  Onus  of  causing  a  question  to  be  pat  to. 
Notice,  IV.  2. 

2.  Presumed  to  have  acted  rightly.  Man- 
damus, I.  1. 

3.  Evidence  left  to  them  contingently. 
Boundary. 

4.  Equivalence  of  consideration,  a  question 
for.     Restraint,  I.  1. 

5.  Bona  fides  of  justice,  so  as  to  entitle  him 
to  notice  of  action,  a  question  for.  Noticb, 
IV.  2. 

6.  Evidence  to  go  to  them.    Infant. 

7.  New  trial  when  they  may  have  been  mis- 
led.   Tolls. 

11.  In  particular  cases. 

1.  To /assess  compensation.  Mandamus,  1. 1. 

2.  Verdict  for  compensation,  how  enforced. 
Mandamus,  I.  1. 

JURY,'  GRAND. 
Grand  Jury. 

JUSTICES. 

L  County  and  boroagh,  cononrrent  jariadiction 
of.     Statute,  XLV.  3. 

II.  Mandamus  to  issue  distress  warrant  where 
point  clear.    Tithes,  I. 

III.  Deposit  of  county  accoants.  Treasurer,  L 

IV.  Notice  o<  action  against    Notice,  IV.  2. 

V.  Clerk.    Statute,  XLV.  6. 


VL     Summary    jurisdiction     orer    servaBt^ 
Master  and  Seryant,  IL 

JUS  TERTIL 

Vendor  when  estopped  from  setting  up.    Ven- 
dor AND  Purchaser,  L 


KING'S  BENCH. 

I.  Ouster  of  jurisdiction.    Jurisdiction,  L 
IL  As  to  granting  liberty  of  rules.    Prisoner, 

III.  Discretion  of  as  to  granting  or  withhold- 
ing quo  warranto  information.  Quo  War- 
ranto, VI.  2. 

KNOWLEDGE. 

Of  irregularity,  time  when  materiaL  Pbi- 
BONER,  III. 

LACHES. 

L  What  amounts  to  waiver  of  irregolarity. 
Prisoner,  III. 

II.  In  presentment  of  bill  of  exchange,  when 
excused.    Bill  of  Exchange,  IIL 

LANDLORD  AND  TENANT. 
L  Tenancy  how  created. 

1.  Lease  or  agreement 

By  agreement  between  P.  and  H.,  P. 
agreed  to  grant  to  H.  a  lease  of  land  and  the 
buildings  then  standing  thereon,  and  othen 
to  be  erected  thereon  under  the  agreement, 
with  the  appurtenances,  as  they  then  were 
and  had  been  in  the  possession  of  H.,  for  a 
term  of  years  to  commence  at  a  day  then 
past,  at  a  specified  rent,  payable  on  days 
then  to  come ;  and  P.  agreed  in  four  months 
to  erect  certain  buildings  on  the  land ;  and 
H.  agpreed  to  take  the  lease  and  execute  a 
counterpart,  and,  in  the  said  four  months,  to 
erect  certain  other  buildinj^  on  the  land: 
and  it  was  agreed  that  the  Uate  thnuld  he 
granted  immediately  after  P.  mhonld  obtain  hie 
leaee  of  the  eaid  premieee  from  M»,  nnder  a 
then  eubeieting  agreement  between  P.  and  M. ; 
and  that  the  lease  from  P.  to  H.  should  con- 
tain like  covenants,  Jkc,  to  those  in  the  lease 
from  M.  to  P.,  and  such  other  covenants  as 
were  nsual  in  such  leases :  and  H.  agreed  to 
pay  the  rent  as  if  the  lease  from  P.  were 
already  executed.  If  H.  failed  to  pay  such 
rent,  or  perform  the  agreement  the  agree- 
ment was  to  be  void  so  far  as  regarded  the 
engagements  of  P. ;  and  P.  might  retain,  or 
re-enter  upon,  and  dispose  of,  the  premises. 
If  P.  failed  to  perform,  Ac,  he  was  to  pay 
500/.  to  H.,  as  liquidated  damages. 

Held,  that  the  instrument  did  not  amount 
to  a  present  demise,  inasmuch  as  P.  appeared 
by  the  agreement  to  have  no  present  power 
to  grant  a  lease ;  and  that  H.  having  entered 
and  made  default  in  payment  of  rent,  P. 
oonld  not  distrain,  ffaittoard  v.  ffaewelt, 
^  265 

2.  Where  the  demise  is  of  herediUoents 
partly  incorporeal. 

Declaration,  in  assumpsit  Rll^g^^^  ^^'^ 
plaintiff  agreed  to  grant  and  let  wd  defend- 
ant to  take,  a  messuage  at  D.,  in  the  parish 
of  M.,  with  exclusive  license  to  shoot  and 
sport  over  the  manor  of  D.,  in  the  parisbos 
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of  M.  and  L.,  Rsd  to  fish  in  the  waten  there- 
of, daring  the  term ;  to  hold  the  mcMuage, 
right,  Hbertiee,  and  premiBes,  for  the  term, 
at  a  rent ;  mutual  promises ;  and  that  plain- 
tiff let  the  messuage,  right,  liberties,  and 
premises  to  defendant,  who  entered  into  and 
upon  the  same,  and  hecame  and  was  pos- 
sessed thereof  for  the  term :  breach,  non-pay- 
ment of  rent  Held  bad,  on  general  demur- 
rer,  inasmuch  as  the  agreement  showed  a 
demise  of  an  incorporeal  hereditament,  which 
could  only  be  by  deed;  and  the  letting  as 
subsequently  alleged,  if  otherwise  available 
to  support  the  action,  shonld  have  appeared 
to  be  by  deed. 

The  rule  of  Hil.  4  W.  4,  that  a  plea  pleaded 
in  bar  of  the  whole  action  generally  need  not 
commence  with  actionem  non,  nor  pray 
judgment,  applies  to  a  plea  answering  the 
whole  of  the  count  to  which  it  is  pleaded, 
iho;igh  there  are  other  counts  which  it  does 
not  answer. 

By  the  Court  of  Exchequer  Chamber,  af- 
firming the  judgment  of  the  Court  of  King's 
Bench.    Bird  v.  BiggtMon,  824 

3.  By  attornment  to  prior  encumbrancer. 
Post,  IL 

4.  Demise  by  authority  of  A.  not  necessarily 
a  demise  as  agent  of  A.    Post,  III.  2, 

5.  Not  necessarily  implied  from  stipulation 
for  notice  to  quit,    rooit,  XIII.  4. 

IL  What  constitutes  a  tenancy  from  year  to 
year.  Attornment  by  lessee  for  years  to  en- 
eombrancer  entering  under  the  usual  powers 
of  entry. 

T.  being  tenant  by  the  courtesy,  in  order 
to  secure  a  redeemable  annuity,  demised  to 
C.  for  ninety-nine  years,  if  he  T.  should  so 
long  live,  at  a  pepper-corn  rent,  to  the  intent 
that  C.  should  re-demiae  as  next  mentioned; 
and,  immediately  after,  C.  re-demised  to  T., 
for  ninety-eight  years  if  T.  should  so  long 
live,  at  a  rent  of  55/.,  with  a  proviso  that,  if 
the  rent  should  be  in  arresr,  C.  might  enter 
on  the  premises,  and  have,  hold,  use,  occupy, 
Ac,  the  messuages,  lands,  Ac,  and  take  the 
rents  and  profits,  until  by  perception  of  the 
rents  and  profits,  or  otherwise,  he  should  be 
satisfied.  Afterwards  T.  demised  to  defend- 
ant for  sixty  years.  Before  the  sixty  years 
expired,  the  65/.  rent  being  in  arrear,  C. 
brought  ejectment,  and  T.  defended  as  land- 
lord. C.  recovered;  and  the  defendant,  to 
prevent  a  writ  of  possession  being  executed, 
attorned  to  C,  and  thenceforward  paid  rent 
to  him. 

Afterwards,  and  during  the  sixty  years' 
term,  defendant  was  served  with  notice  of  an 
awaid,  reciting  a  submission  to  reference  by 
one  H.,  and  by  T.  and  C,  and  that  H.  was 
entitled  to  an  annuity,  charged  on  the  lands, 
with  the  usual  powers  of  distress,  as  trustee 
under  a  grant  by  T.  prior  to  T.'s  demise  to 
C. ;  and  3ie  award  adjudged  that  H.'s  rent 
charge  was  in  arrear,  that  H.  was  entitled  to 
priority  over  C,  and  that  H.  should  receive 
the  rents.  The  defendant  then  signed  a 
memorandum  that  he  attorned  to  and  became 
tenant  of  H. ;  and  afterwards  he  paid  rent  to 
bim. 

Held,  that  defendant,  by  attorning  to  C, 
became  tenant  to  him  from  year  to  year,  C. 
having  a  right  to  enter  and  suspend  his  term 
of  sixty  years  till  O  rent  charge  was  satis- 
fied;   and    that    afterwards  defendant,   by. 

VOL.  XXXUI. — 84 


attorning  to  H.  upon  notice  of  the  award, 
became  tenant  to  H.  from  year  to  year;  and 
that  H.  could  maintain  ejectment  against 
defendant  after  giving  him  six  months' 
notice.     D^  d,  Chatot-r  v.  Boulter,  676 

IIL  Remedy  for  rent 

1.  Distress.     Ante,  I.  1. 

2.  Debt;  plea  of  discharge  under  title  para- 
mount in  assignee  of  plaintiff,  an  insolvent 
debtor. 

Declaration,  in  debt  for  rent,  alleged  a 
demise  by  plaintiff  to  defendant  for  seventy 
years,  by  virtue  of  which  he  entered  and 
held  till,  Ac,  when  the  rent  became  due,  Ac 

Plea,  that,  before  the  demise,  plaintiff  was 
discharged  under  the  Insolvent  Debtors'  Act, 
6.3  G.  3,  c  102,  and  his  estate  in  the  premises 
was  assigned  pursuant  thereto;  and  that, 
after  the  discharge,  and  after  the  making  of 
the  demise,  (plaintiff  having  been  authorised 
by  the  assignee,  after  the  discharge,  to  re- 
main in  possession  of  the  premises,  and  to 
make  the  said  demise  thereef  to  defendant,) 
and  before  the  said  rent  was  due,  or  the 
action  commenced,  defendant  received  notice 
from  the  assignee  to  pay  to  him,  as  such  as- 
signee,  from  thenceforth,  all  the  rent  that 
should  aocruo  from  defendant  /or  the  §aid 
demited  premieee,  and  under  the  eaid  demiee 
in  the  declaration  mentioned,  in  default  of 
which  legal  proceedings  would  be  adopted ; 
and  that,  by  reason  thereof,  defendant  be- 
came liable  to  pay  the  rent  to  the  assignee, 
the  reversion  being  no  longer  in  plaintiff, 
and  his  right  to  the  rent  being  determined. 

On  special  demurrer,  it  was  objected  that 
the  defence  was  ill  pleaded,  the  assignee  not 
being  entitled  to  the  rent  as  under  the  old 
demise,  and  the  plea  not  showing  any  new 
tenancy  commenced  between  the  defendant 
and  the  assignee. 

The  Court  gave  leave  to  amend ;  judgment 
for  the  plaintiff,  nisi.  Partington  v.  Wood- 
cock,  69a 

IV.  The  landlord. 

1.  Who  may  give  notice  to  quit    Ante,  II. 

2.  Demise  by  authority  of  A.,  effect  •f. 
Ante,  III.  2. 

V.  The  tenant 

1.  How  affected  by  notice  of  award  between 
persons  claiming  by  title  paramount  Ante, 

2.  Plea  by,  of  discharge  under  titHf  para- 
mount   Ante,  III.  2. 

3.  Effect  of  attornment  to  prior  anonm- 
brancer.     Ante,  II. 

VI.  Title  paramount. 

Rights  and  powers  of  persons  elaiming  by. 
Ante,  II.,  IIL  2. 

VII.  Duration,  suspension,  and  determination 
of  tenancy. 

L  Suspension  by  entry  of  prior  encum- 
brancer.   Ante,  IL 

2.  Determination  by  claimant  under  title 
paramount     Ante,  IIL  2. 

3.  Notice  to  pay  rents  to  claimant  under 
title  )>aramonnt  when  it  dbes  not  deter- 
mine the  tenancy  as  against  the  lessor. 
Ante,  IIL  2. 

4.  Effect  of  paying  rent  after  the  determina- 
tion of  the  lease.    Coyehast,  L 

VIII.  Notice  to  quit    Ante,  L  6,  IL 
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LARGBNBSS. 

L  Claim  for  compensation  too  large,  onght  to 
be  pointed  out  to  the  jury.  Mandamus,  L  1. 

IL  CoYnpensation  aeseued,  not  presumed  to  be 
too  large.    Mahdamds,  1.  1. 

IIL  Specification  of  patent  must  not  be  too 
large.     Patcmt,  I. 

rV.  Custom  to  erect  booths  at  a  fair,  when  not 
too  large.    Cusroir,  I. 

LATENESS. 

L  In  taking  advantage  of  irregularity.  Prx- 
BONBR,  III. 

IL  In  raising  objections  against  original  man* 
damns.    Mandamus,  I.  1. 

nL  Tender  by  assignee  of  bankrupt  mortgagor 
when  too  lato.    Bankrupt,  L 

LAW. 
L  Mixed  allegation  of  laV  and  fact    Plbad- 

tSQ,  X. 

n.  Alteration  of  pendente  lite.  Bills  of  Ex* 
OHANQB,  I.  3. 

III.  Foreign.  Evidxncb,  XIV.  1.  Poob, 
XIL  3. 

LEASE. 

I.  Or  agreement  Landlord  and  Trnant,  L  1. 

IL  Covenant  by  lessee  for  years,  if  A.  should 
so  long  lire,  to  prove  the  continuance  of  the 
life.     LiFB,  IV. 

III.  Effect  of  attornment  by  lessee  to  prior  en- 
cumbrancer, with  a  limited  interest.    Lajid- 

LU»D  AND  TbNANT,  II. 

rV.  By  insolvent  debtor  after  his  assignment, 
rights  arising  on.  Landlord  and  Tenant, 
IIL  2.  , 

LEGAL  ESTATE. 

I.  Where  vested  under  a  devise  to  uses.  De- 
vise, IIL  1. 

II.  Evidence  of  its  being  outstending. 
Manor,  L 

CII.  On  redemption  of  mortgage  by  assignees 
•of  bankrupt,  post  diem.    Bankrupt,  I. 

LENGTH  OF  TIME. 
Limitations.    Tikb. 

LEVANT  AND  COUCHANT. 
Sffect  of  traversing  the  number.    Common,  I. 

LIABILITY. 
Of  trustees  of  savings'  bank.    Savings'  Bank. 

LIBERTY. 

With  cognisance  of  replevins,  what  default  by 
the  lord  or  his  oflScer  must  be  alleged  to  give 
the  sheriff  jurisdiction  to  replevy.  Re- 
PLBVIN,  I. 

LICENSE. 

I.  Revocation  of,  by  entry.    Manor,  I. 

II.  To  shoot,  how  gran  table.  Landlord  and 
Tenant,  I.  2. 


III.  By  person  jointly  ■  interested  with  pur- 
chaser, when  vendor  estopped  from  setting 
up.    Vendor  and  Purcha»kr,  L 

LIEN. 

I.  Equitable,  held  by  executor,  available  under 
plea  of  plene  admin IstraviL    Executor,  II. 

II.  Of  attorney  for  costs,  how  effected  by  his 
being  substantially  the  party.     Costs,  IL 

LIFE. 

I.  Estate.    Covenant,  I.    Detisb,  II. 

IL  Compensation  to  tenant  for.  Mandamus, 
LI. 

III.  Restraint  of  trade,  during.  Restraint, 
LI. 

IV.  Proof  of,  by  oertifioate. 

A  lease,  for  a  term  of  yean  if  C.  R.  jhoold 
so  long  live,  contained  a  oovenant  that  the 
lessee  should,  within  three  months  after  notice 
from  the  lessor,  produce  C.  R.,  or  othcrwiM 
make  it  appear  to  the  lessor  within  the  tims 
aforesaid,  or  within  a  reasonable  time,  if  C. 
R.  should  be  in  foreign  parts,  by  a  good  and 
sufficient  certificate,  that  he  was  living. 
Proviso  for  re-entry  on  default 

C.  R.  went  to  Brasil.  The  lessee  being 
called  upon  under  the  covenant,  produced  tn 
affidavit,  sworn  in  October,  1834,  stating  that 
the  deponent  had  seen  C.  R.  in  Brasil,  in 
1831,  and  had  often  heard  of  him  from  tbst 
time  till  January,  1834,  as  residing  at  s 
place  in  Brasil  thirty  miles  from  that  in 
which  the  deponent  lived  during  the  same 
period ;  and  that  the  deponent  was  eonrinecd 
that  C.  R.  was  alive  and  well  in  Janoaij, 
1834,  when  deponent  left  Brazil. 

Held,  that  the  facts  subsequent  to  1831 
could  not  be  properly  certified  by  heamj 
evidence ;  and  that  the  statement  of  occur- 
renoes  in  1831,  from  which  C.  R.  might  ha 
presumed  alive  in  1834,  was  not  equivalent 
to  such  a  certificate  as  the  covenant  required 
that  C.  R.  was  then  alive :  And  therefore, 
that  the  affidavit  was  not  a  sufficient  cer- 
tificate, and  a  forfeiture  was  incurred.  Bandit 
V.  Lorjff  218 

LIMITATIONS,  STATUTES  OF. 

I.  Generally. 

1.  Effect  of  in  barring  plaiiitiff's  remed/ 
when  not  a  ground  for  setting  aside  pies 
in  abatement    Abatement,  I. 

2.  Whether  the  statutory  provisions  u  to 
the  time  in  which  parochial  loans  are  to 
be  poid  off,  extinguish  the  debt  after  the 
expiration  of  that  time.    Poor,  IIL  1. 

II.  To  real  actions. 

1.  Accruer  of  title  to  tenant  at  wilL 

Under  stat  S  A  4  W.  4,  c:  27,  s.  2,  (whieh 
limits  the  time  for  recovering  lands  by  action 
to  twenty  years  after  the  right  accrues,)  seet 
34,  (which  extinguishes  the  title  at  the  deter- 
mination of  such  period,)  and  sect,  7,  (**>««{» 
enact*,  that,  in  the  case  of  tenancy  at  will, 
the  right  of  action  shall  be  deemed  to  have 
accrued  at  the  determination,  or  at  the  end 
of  one  year  from  the  commencement,  of  inch 
tenancy.)  no  title  accrues  to  a  party  who 
wns  tenant  at  will,  and  held  without  m^er. 
ruption  for  twenty  years  after  the  expiraUon 
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«r  the  fint  yew,  Vmt  wh*  had  quitted  pones* 

eion  before  the  act  paeeed. 

As  againet  the  original  landlord,  and  those 
obiming  under  hia,  s«oh  party  is  without 
title,  iodepeodentlj  of  sect  16. 

Nor  caa  he,  by  Tirtne  of  the  first  men- 
tioned clauses,  reoo?er  in  ejectment,  even 
•gainst  a  etranger.  Do*  dem,  Tkompwn  ▼. 
Tkomp^oH,  721 

2.  Operation  when  not  retrospective.  Ante,  1. 

LINCOLN. 
Qms  light  and  ooke  oompany.  Cobporatiok,  L 

LINE. 
BMcribed  in  local  act    Mamdamus,  I.  L 

LIVERPOOL. 
Costom  of  broken.    Aomt,  X. 

LOAN. 

To  guardians  of  poor,  time  and  manner  of 
paying.    Poor,  III.  1. 

LOCAL  ACT. 
Staivtb,  XLVL  to  LY. 

LONDON. 
Corporation  of,  authority  over  Newgate.  Niw- 

OATB. 

LORD  OF  LIB^RT7. 
Defhult  by,  under  statute  of  Msrlbridge.    Rs- 

PLBTIlf,  I. 

LORD  OF  THE  MANOR. 

L  Bvidenee  of  being.    Mahob,  L 

XL  Ejectment   by,  for   enclosure   on    waste. 

Mahor,  L 
IIL  How  he  may  revoke  any  presnmed  license 

to  enclose  on  waste.    Mamor,  L 
rV.  Interest  reserved  to,  in  a  presumed  grant 

of   exclusive  right    of   pasture  for  sheep. 

Frbscriptioh. 

LORDS  OF  THE  TREASURE. 
SlAtXJTM,  XLV,  5. 

LOSS. 

L  Of  qualification  by  town  coundUor.    Man- 
dam  ds,  IL  I. 

II.  Of  office,  under  Municipal  Reform  Act 
Statutk,  XhV,  ft. 

MAOHINERT. 
RatMbiUty  oil    Poor,  VL  1. 

MAGISTRATE. 
JvsncR. 

MAJORITY. 
I.  Of  judges  delegate,  and  their  signifieavit. 

CONTUMAOR  CaPI Blf 00,  I. 

IL  Of  inhabitants,  how  ascertained.    Iithabi- 

TAHT,  L 

III.  Of  oflleers,  signature  by.    Poor,  IL  (a)  2, 
XVIL  1,  4. 


MALICE. 

Averment   of,  when    necessaiy.     Mauciods 
Abbbbt,  L 

MALICIOUS  TRESPASS. 
NOTICB,  IV.  1. 

MALICIOUS  ARREST. 
L  Case /or. 

Plaintiff  gave  defendants  •  warrant  of 
attorney  to  enter  up  judgment  if  certain  costs 
should  be  unpaid  within  four  days  after  the 
Master  should  have  taxed  the  same.  Defend, 
ants  procured  a  taxation  ex  parte ;  and,  by 
an  incorrect  representation  to  the  Master,  ob- 
tained  from  him  an  allocatur  for  more  costs 
than  they  were  entitled  to.  By  order  of  a 
Judge,  on  summons,  «  new  taxation  was 
directed,  pending  whieh,  the  defendants  ar- 
rested  the  plaintiflf.  Afterwards  the  Hew 
taxation  was  bad,  and  the  eosts  were  reduced. 
Plaintiff  declared  in  case  for  a  wrongful 
arrest,  and  defendants  pleaded  that  the 
costs  had  been  taxed  and  a  sum  found  due, 
for  whieh  they  arrested.     Held, 

1.  That  plaintiff  might  properly  sue  In  case 
for  a  malicieue  arrest,  and  was  not  bound  to 
deoktre  for  a  deoeit&il  representation  to  the 
master. 

2.  That  the  plea  was  not  supported,  there 
having  been,  in  effect,  no  taxation  when  the 
defendants  arrested :  and  that  the  plaintiff 
was  not  bound  to  reply  the  facts  which  ren- 
dered the  first  taxation  invalid.    But 

3.  Tbsit  judgment  must  be  arrested,  because 
the  declaration  (which  set  out  the  facts  of  the 
case)  alleged  only  that  the  defendants  had 
**  wrongfully  and  injuriously"  delivered  the 
writ  to  the  sheriff,  not  adding  "  maliciously." 
Saxton  V.  OSmI/«,  662 

IL  Trespass  for.    Noticb,  IV.  1. 

MANDAMUS. 
£    When  it  lies. 
1.  To  summon  eompensation  Jury. 

By  an  act  incorporating  a  company  for 
supplying  the  town  of  N.  with  water,  the 
oompany  were  empowered  to  continue,  make, 
Jkc,  water-works,  weirs,  and  other  like  works 
in  the  parish  of  L.,  subject  to  the  restriction 
after  contained,  and  to  enter  upon  all  riverM, 
landM,  dfc,  •peetfied  in  the  plant  and  book§ 
afUr  wunliontd,  and  to  do  all  other  things 
necessary  for  making,  oompleting,  Ac,  the 
water-works.  A  plan,  describing  the  line  of 
intended  works,  and  the  lands  through  which 
they  were  to  be  carried,  and  books  specify- 
ing  the  owners  of  the  lands,  were  to  remain 
with  the  clerk  of  the  peace ;  and  the  company 
were  not  to  deviate  ftrom  the  line  described. 
They  were  empowered  to  agree  for  the  pur- 
chase of  lands,  Ac. ;  and  tenants  for  life,  Ac, 
and  owners  and  occupiers  of  lands  through 
which  the  works  were  to  pass,  were  to  receive 
sattsfaotion  for  the  value  of  the  lands  and  the 
damages  sustained  in  making  the  works ; 
Uie  amount  to  be  settled,  if  necessary,  by 
a  compensation  jury  at  quarter  sessions,  to 
be  summoned  by  the  company's  warrant  to 
the  sheriff  on  certain  notice  to  the  company, 
and  not  without;  and  the  jury  were  to  assess 
purchase-money  or  compensation,  and  to 
settle  what  share  should  be  allowed  to  any 
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teosnt  or  person  Trnving  ft  pftrtievlar  foteml 
The  sesfiiond  were  to  give  judgment  for  the 
tam  awarded ;  and  the  verdict  and  judgment 
were  to  be  registered,  among  the  reeordi  of 
the  quarter  sessions,  and  to  ht  deemed  rteordw 
to  all  intenf  and  purpose*.  If  the  rerdiet 
shonld  exceed  the  amoant  of  the  company's 
offer,  they  were  to  pay  eosts,  which,  if  not 
paid,  might  be  leried  on  their  goods  vnder  a 
jnstice'i  warrant;  the  amount  to  be  ascer- 
tained bj  a  justice.  A  subsequent  section 
directed  the  assessment  of  compensation  for 
antf  dnmngen  not  before  provided  for,  accruing 
hy  reason  of  the  execution  of  any  of  the  powere 
in  the  act ;  the  sums  assessed  to  be  leyied  as 
directed  with  respect  to  damages  before  pro- 
vided for.  The  company,  on  payment,  tender, 
Ac,  of  the  sums  agreed  upon  or  assessed, 
might  enter  on  the  lands,  Ac,  but  not  before. 
Certain  restrictions  were  provided,  in  the  ease 
of  actions  brought  for  anything  done  in  pnr- 
■uance  of  the  statute. 

The  company,  by  alreratione  in  a  weir  in 
L.,  across  a  river,  raised  the  water  so  as  to 
damage  a  mill  in  L.,  of  which  T.  wa«  tenant 
for  life :  neither  the  mill,  nor  the  weir  or  its 
site,  nor  T.'s  name,  was  specified  in  the  books 
or  plan,  nor  was  the  weir  in  the  line  of  works 
there  described ;  but  that  part  of  the  river  in 
which  the  mill  and  weir  respectively  lay  was 
in  the  plan. 

1.  Held,  that  a  mandamus  lay  to  the  com- 
pany, commanding  them  to  issue  their  war^ 
rant  for  a  jury  to  assess  the  damages  Mstained 
by  T. 

2.  The  Jury,  summoned  in  obedience  to  the 
mandamus,  having  assessed  a  compensation, 
and  the  company  refusing  to  pay  the  same, 
or  the  costs,  Held,  that  a  mandamus  lay  to 
enforce  payment  of  the  compensation,  though 
the  statute  made  the  verdict  and  judgment 
records  of  the  quarter  sessions. 

8.  Held,  also,  that  the  company,  in  show- 
ing  cause  against  the  rule  for  a  second  man- 
damns,  were  precluded  from  contending  Chat 
the  injury  sustained  by  T.  was  not  within 
the  act,  or  that  all  preliminaries  neeessary 
to  support  the  first  mandamus  were  not  ful- 
filled. 

4.  That  all  formal  preliminaries,  essential 
to  the  verdict,  must  be  presumed  to  have 
been  fulfilled,  in  default  of  affidavit  to  the 
contrary. 

6.  That  the  jury,  having  assessed  a  com- 
pensation to  T.  without  noticing  the  interest 
of  any  other  person,  it  was  not  to  bo  pre- 
sumed, in  the  absence  of  any  affidavit,  that 
they  bad  given  such  compensation  for  a 
larger  interest  than  T.  really  had,  or  had 
overlooked  any  other  person's  interest. 

6.  That,  if  costs  were  recoverable  at  all  for 
the  inquisition,  Ac,  thcy  must  be  levied  as 
prescribed  by  the  act ;  and  that  no  manda- 
mus would  lie  for  the  payment,  though  appli- 
cation had  been  made  to  a  justice  for  a  distress 
warrant,  which  he  had  refused. 

7.  That  a  mandamus  would  not  lie  for  the 
costs  of  the  former  mandamus.  Rex  v.  Not- 
tingham Old  Water-worhe  Company,  855 

2.  To  enforce  payment  of  compensation  as- 
sessed by  jury.     Ante,  1. 

8.  To  permit  the  exercise  of  an  office.  Post, 
U.  1. 

4.     To    deposit    county    accounts.      Trba- 

SUBKR,  L 


6.  To  produce  parish  aeeovDtf  to  be  sadttfd 
AuniTOR,  I. 

4.  To  issue  distress  warrant,  where  the  point 
is  clear,     Tithrs,  I. 

7.  To  enforce  eompensation  awarded  by  the 
lords  of  the  treasmy  under  the  iMmicipal 
reform  set     Statttb,  XLT.  5. 

8.  To  pay  principal  and  interest  on  •  loan 
to  guardian*  of  poor.    PooK,  III.  1. 

9.  To  trustees  of  savings'  bank  to  appoint  an 
arbitrator.    SArnrss'  Baivk,  I. 

10.  To  enforce  a  previofu  mandamus.  Ante,  1. 

II.  When  it  doe»  not  lie. 

1.  Where  the  proper  remedy  la  quo  war- 
ranto. 

If  a  councillor  of  a  corporation  be  ovsted, 
and  another  elected  in  bis  ttead,  and  such 
election  be  merely  oolourablo,  a  mandanos 
will  go  to  permit  the  onsted  party  to  exer- 
cise his  office,  bat  not  restore  him  to  his 
office. 

If  such  ouster  and  election  be  bona  fide, 
the  court  will  not  grant  a  mandamus  in  favour 
of  the  party  displaced :  the  proper  proceed- 
ing is  by  quo  warranto  against  the  party 
holding  the  office  de  facto. 

Qnsere,  whether,  if  a  party  be  elected  a 
oonncillor,  and  duly  qualified  at  the  time  of 
his  election,  and  his  name  be  afterwards 
improperly  omitted  in  the  bargees-list  before 
his  time  of  service  as  a  oonncillor  is  ex- 
pired, such  omiision  vacate  the  office  of 
councillor. 

If  so,  qnsere,  whether  the  office  be  abso- 
lutely vacant  before  notice  to  that  effect  be 
given  under  sect.  52  of  stat.  5  A  6  W.  4,  c  71 
Rex  V.  Mayor,  d:e.,  of  Oxford,  349 

2.  Not  where  the  sessions  have  granted  a 
case.    Poor,  XXIL 

8.  Not  for  costs  given  by  b  statute  which 

provides  other  means  for  levying  them. 

Ante,  I.  1. 
4.  Not  for  costs  of  a  former  mandamus. 

Ante,  I.  1. 
When  not  to  make  a  rate  for  payment  of  loaa 

to  guardians  of  poor.    Poob,  IIL 

III.  Where  refused. 

1.  To  a  corporation  not  municipal  to  deliver 
up  documents  under  6  A  6  W.  4,  c  76. 
Statutb,  XLV.  9. 

2.  To  justices  to  hear  a  ease,  where  there 
were  other  justices  who  conld  hear  it  with 
greater  propriety.    Statutb,  XLY.  8. 

8.  To  elect  chaplain  where  it  was  not  clear 
that  the  cure  was  not  already  filled.    Iv- 

HABITAHT,  I. 

rV.  What  not  a  sufficient  reason  for  refosing. 
1.  Scandal    and    misrepresentation   in   the 
affidavit    Tbbasvbbb,  I. 

V.  Return  to. 

1.  To  inspect  county  aecoants,  what  a  good 
return.     Inspbction,  I.  1. 

2.  See  also  Tbbasubbb,  I. 

VL  Practice. 

1.  Where  the  mandatory  party  exceeds  the 
authority.    Avditob,  I. 

2.  On  arguing  the  validity  of  the  retars. 
AunrroR,  I. 

8.  What  objections  eannot  be  raised.    Ante. 

1.1. 
4.  Evidence  to  support  rale.  Ivbabitast,  L 
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S.  ETia«iie«  Againtt  rvle.   BrATirra,  XLV.  9. 
4.  Oraated  for  part.    AaU,  L  1. 
ynV  OMta.    Ante,  L  L 

MANO&. 

1.  Ib  e^tment  by  %  party  «Uiiiiiag  to  be 
deTiaee  ef  a  nanor,  the  facte  ef  the  devieor 
having  heMa  court  ikfrij-^ve  yeare  ago,  and 
(he  leeeor  «f  the  plaintiff  on  several  oecaeioas 
ainoe  bu  death,  and  of  appoiotmente  of 
gnmekocpers,  are  ^ima  facie  proof,  both 
thai  a  manor  exiets,  and  that  the  leaeor  of 
the  plaintiff  i«  the  lord,  wtthoat  the  produc- 
tion of  court  rolls  or  any  documentary  e?i- 
dewoe  of  eo«rti  haying  been  held. 

2.  The  will  recited  that  the  devisor  had 
charged  the  lead  with  t900L  on  his  daughter'e 
Bsarriage ;  Uioa  followed  a  devise  to  trustees 
to  koep  down  the  interest  and  apply  the 
avrplus  renU  as  directed,  till  (ho  lossor  of 
plaintiff  should  come  to  the  age  of  twenty, 
throe,  and  then  (o  him,  Aabjeet  to  the  charge. 
Held,  that  this  did  not  obow  a  legal  estate 
«at  of  the  leesor  of  the  plaintiff. 

3.  The  premises  in  dispute  had  been  en- 
closed  from  the  waste,  with  the  knowledge 
«f  the  lord,  ton  years  before  the  action  was 
brought.  Thne  days  before  the  action  was 
brought,  the  lessor  of  the  plaintiff  broke 
down  the  fences.  Held  to  be  a  suflcient 
revocation  of  any  license  which  could  be 
presumed  from  previous  aoquiescenee.  Doe 
dm.  Beek  v.  Heakim,  48i 

IL  Revocation  of  lioense  to   enclose  waste. 
ABte,LL 

MARBIAaS. 
Babor  avd  Fkvb. 

MARSHAL. 

L  His  aathority  to  grant   liber^  of  rules. 
Pbisohir,  L  L 

IL  Particular  of  eaeapei    Piaticui^ar,  IV. 

MASTBa. 
Tnsution  by. 

1.  Misrepresentation   to.     Malicious   Ab- 

BB«T«  L  1. 
jt  Effect  of  has  allocatur.    MALiciouf  Am- 

EBST,  L  L 

MASTER  AND  SERVANT. 
L  Master  and  appimitiea.    Poor,  XIL  2. 
H.  Disputes  betweesL 

A  justice  has  no  summary  Jurisdiction  by 
•tat.  «  a.  S,  o.  2S,  s.  4,  over  n  doaostio  ser- 
vant    JCiukem  V.  Sham,  729 

in.  Liability  of  senrant  dealing  with  property 
«Aor  his  master's  bankruptcy.  Bajulruft,  II. 

MASTERS  IN  DIFFERBNCB. 
AsBrrRAViov,  L 

MEANS  OF  PROOF. 
Will,  IL  1. 


MBMORANDA. 


Goltmau,  J. 


Andrews,  B.,  K.  GL 

Chilton,  G.,  K.  a 

Cooper,  C.  P.,  K.  C. 

Crowder,  R.  B.,  K.  C. 

Evans,  J.,  K.  C. 

Jervis,  J.,  Patent  of  precedence. 

Rogers,  F.  J.  N.,  K.  C. 

Whitmsfsh,  F.,  K.  C 4M. 

MIDDLESEX. 
Magistrates.    Nkwoatb. 

MISCHIEF. 

Absence  ot,  when  a  ground  for  refusing  a  qua 
wanraato.    Quo  Warbaito,  VI.  2. 

MISDESCRIPTION. 
Dbscriptiom. 

MISDIRECTION. 
Whea  the  juiy  stay  have  been  misled.    Tolls. 

MISS. 

JUDOMBVT,  IL 

MISNOMER. 
In  the  body  of  a  deed.    Poor,  XIL  L 

MISREPRESENTATION. 
L  In  affidavits  for  mandamus.   Trkaburrr,  L 
II.  To  master  on  taxation.     Malicious  Ar- 
rest, L 

MIXED. 
Allegation  of  law  and  fact    Pleadivo,  X. 

MORTGAGE. 

L  Payment  or  tender  post  diem,  by  assignea 

of  bankrupt  mortgagor.    Bavkrupt,  L 
IL  Of  goods.    Baror  AMD  Fbms,  L 
IIL  Equitable,  of  policy  of  insurance.    Bxa- 
CUTOR,  II.  • 

IV.  Proviso    for   defeasance.       Baror   ard 
Fbmb,  L 

V.  Relation  of  lessee  of  mortgagor  to  mort- 
gagee   Lamdloro  ard  Trrart,  IL 

MOTION. 
L  To  set  aside  award.    ARRrrRATiOR,  L 

II.  To  take  return  to  osandamns  of  the  ftle. 
Trbasurrr  L 

III.  pisoharge  of  prisoner  on.     Cortumacb 
Capibvdo,  I.  2. 

IV.  Party  attending  upon,  his  privilege  ft'om 
arrest.    Arbbbi^  L 

MOTIVES. 

Of  relator,  when  taken   into   coaslderation. 
Quo  Wabramto,  VI.  2. 

MUNICIPAL  CORPORATION 
L  What  is  not.    Statute,  XLV.  IL 

II.  Revision  of  bargess-roU.  Quo  Wabbarto, 
VL2. 

III.  Election  as  councillor.    Mandamus,  IL2. 

IV.  Assessors     Quo  Wabbaeto,  VL  2. 
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T.  Vacfttion  of  offee  M  doimeillor.  Makba- 
XU8,  IL  1. 

VI.  Justices.    Statute,  XLV.  8. 

VII.  CompensatioB  for  loss  of  offloe.  S^ATUTKy 
XLV.  6. 

VIII.  InbabttAots,  though  not  burgesses,  may 
be  reUtorv  to  quo  wuxanta  Qua  Wabramt^, 
VL2. 

IX.  Boroagb-rate.   Bobo(Voh-Icatb. 

NABIE. 

I.  Clerieal  error  in  Msignment  of  Apprentfco. 

PeoR,  XIL  1. 
IL  Omission  of  child's,  in  •order  of  nmtvwtL 

Poor,  XVIII.  2. 
IIL  When  to  be  specified  in    sUtement  of 

grounds  of  appeal.    Poor,  XVII.  I. 

NECESSARIES. 

L  Liabilit:f  of  fatbes  for  neeessaries  npplied 

to  bis  child.     Infant. 
n.  Evidenoe  of  an  impUed  authority  to  supply. 

Ibtavt. 

NEOLIGENCE. 
Of  party  insuied.    Ijmurancb,  III.  U 

KEW  ASSiaKMBNT. 

Bftect  of  traversing  number  instead  of  new 
assigning.    Common,  L 

NEW  TRIAL. 

I.  Grant  of,  without  costs,  does  not  deprive  a 
party  of  costs  of  proof  of  documents  to 
which  he  is  entitled  absolutely.  Docvhrnts, 
L 

n.  Where  the- jury  nuty  have  been  misled  by  m 
misdirection'.     Tollm. 

III.  Rule  for,  when  refused  beoaaee-  damages 
below  29t,    ATtofmBT,  IIL 

NEWFOUNDLAND. 
Poor,  XIL  S. 

NEWGATE: 

Committals  by  Middlesex  magistrates. 

The  gaol  of  Newgat«^  i^  tooally  situate  in 
the  city  of  Loiidoo,  which  is  a  county  of 
itself.  Previously  to  sUC  4  G.  4,  c.  64, 
(gaol  a«t,)  Newgate  was  the  county  gaol  for 
l^th  Middlesex  and  London,  and  the  magis- 
trates of  Middlesex  hnd  power  to  commit  to 
it,  as  in  the  case  of  other  county  gaols;  but 
it  was,  under  the  government  of  the  corpo- 
ration of  London,  exercised  through  the  court 
of  aldermen ;  and  the  corporation  defrayed 
tbe  expenaes  of  maintaining  the  gaol,  paying 
the  officers,  and  maintiuning  the  prisoners ; 
it  also  appointed  the  officers:  and  the  magis- 
trates of  Middlesex  never  visited  the  gaol,  or 
Interfered  with  the  government 

Held  that,  under  stat.  4  G.  4,  e.  64,  ss.  4i, 
12,  and  13.  the  court  of  aldermen  had  no 
power  to  exclude  from  the  gaol,  prisoners 
committed  by  Middlesex  magistrates,  and 
who  might  have  been  committed  to  the  gaol 
before  the  act  paased.    JiBX  v.  Cope,        226» 


NISI  PitTFS  RBCOB». 
Amendment  of.    Amendment,  IL 

NOLLE  PROSEQUL 

L  To  one  of  several  eounts,  its  effect  on  tbe 
record,    Plradino,  XXV.  1. 

IL  When  coupled  with  vesdiet  it  cures  a  plea 
of  payment  of  a  smaller  sum  in  satisfiMtion 
ef  a  larger.    PLBADuia,  XXV.  I. 

NOLUKRINT. 

In  the  statute  of  Marlebridge,  52  H.  Z,  e.  21, 
what  default  it  means.     Replevin,  L 

NOMINATION. 
Of  chaplain  under  s  charter.    IsniABTrABT,  L 

NON.PERFORMAN  CB. 
L  Of  executory  consideration  pleaded.    Vu- 

DOR  AND  PtJRCBASER,  IV.  I. 

IL  Of  executoty  warrautj  pleaded.  IhsuB' 
Ajrea,IV. 

NON-RBSIDBNCK 

Curate's  remedy  for  his  stipend.  JuRiSDicnox, 
I^ 

NOTARY. 

Copy  of  contract  by,  when  not  evidence.  Evh 
DENCB,  XIII.  1. 

NOTE. 
Bills  op  Excbaitob. 

NOTICE. 

L  Party  having. 

1.  Fact  of,  that  the  actual  eootrad  of  sals 
varied  from  the  invoice  when  not  admissi-  | 
ble  ifu  evidenoe.    Asbnt,  L 

2.  Of  irregularity.     Prisonbr,  IIL 
8.  Endorsee  without    Rials  op  ExcRANeCr 

L  1,  2. 

4.  Of  act  of  bankruptcy.    Bankritpt,  IL 

5.  Of  award  between  lessor  and  encum- 
brancers by  title  paramount,  effect  of  en 
lessee.    Landlord  and  Tenant,  IL 

6.  From  assignee  to  lessee,  that  lessor  wu 
an  insolvent  debtor,,  effect  o£  Lanolobd 
AND  Tenant,  IIL  2. 

7.  To  pay  r«nt  to  astigndet.  Lanblorband 
Tenant,  III.  2. 

II.  When  required,  geaeraUy. 
1.  Of  replevia,  from  sheriff  to  lord  of  libertj. 
Replevin,  L 

IIL  To  quit 

1.  Stipulation  fer,  does  not  Beensartfy  imfij 
a  tenancy.     Poor,  XIII.  4. 

2.  Who  may  deterwinc  tcBiiMy  by.  Lani>- 
LORD  AND  Tenant,  IL 

IV.  Of  action. 
1.  After  anreat  on  a  bona  fide  sappesitiea  of 

malicious  injury  to  proper^. 

A  party  having  apprehended  another  sntf 
proceeded  against  him  before  a  justice.  umJor 
Stat.  7  A  8  G.  4,  c.  36,  s.  24,  for  a  malicious 
injury  to  property,  the  justice  dij»n)is*w  »»» 
eomplainty  being  of  opinion  thai  the  pvif 
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ciharged  had  «oted  -nadw  a  retsoiMble  rappo- 
sitioD  of  right,  aocording  to  the  proviso  of 
Bmct.  24.  An  aotion  of  treapaM  being  brought 
for  the  arrest. 

Held,  that  tbe  defendant,  if  he  aete^  nnder 
a  bona  fide  beUef  that  the  oaee  fell  within 
the  statute,  was  entitled  to  notice  of  action 
Qoder  8.  41 ;  and  that,  in  default  of  notice, 
tbe  jury  on  the  trial  might  properly  be 
directed  to  find  for  the  defendant,  if  they 
thought  that  he  bad  acted  bona  fide.  Beed 
T.  Cowmeadow,  661 

2.  After  detainer  on  bona  fide  suspicion  of 
felony. 

Under  stat  24  O.  2,  c.  44,  s.  1,  a  magis- 
trate, sued  for  detaining  goods  on  a  suspicion 
of  ^lony,  is  entitled  to  notice  of  action,  if  he 
proceeded  nnder  a  bona  fide  belief  that  he 
was  executing  his  duty,  although  it  be 
prored,  that  ha  had  no  reasonable  ground  df 
anspicion. 

The  bona  fides,  as  well  as  tbe  reasonable- 
ness of  the  suspicion,  is  a  question  for  the 
jury. 

And,  if  tbe  plaintiff  seeks  to  maintain  his 
action  without  having  given  notice,  it  lies 
on  him  to  cause  the  question  of  bona  fides 
to  be  put  to  the  jury.     Wedge  v.  Berkeley, 

663 

3.  Onus  where  notice  not  given.    Ante,  2. 

▼.Of  trial. 

Notice  of  trial  cannot  be  continued  more 
than  once  in  a  term :  and,  if  a  good  notice  be 
once  given,  and  then  a  continuance  of  that 
notice,  the  plaintiff  cannot  treat  the  last  as 
sm  original  notice,  and  continue  it  in  the 
aame  term,  though  it  be  given  in  time  sufil- 
cient  to  have  mi^e  it  a  good  original  notice. 
Wyat  V.  Stoeken,  803 

VL  Of  dishonour.    Bills  of  Bxchakos,  IV. 

VII.  Of  appeal. 

1.  Against  order  of  removal     Poob,  XIX. 

2.  Against  Borough-rate.    Borouoh-batk. 

VIII.  Of  binding  parish  apprentice. 
Provision  does  not  extend  to  assignments. 

Poor,  XII.  1. 

IX.  In  bastardy.    Poor,  II.  (a)  2. 
JL  Under  municipal  corporations  act. 

Of  vacation  of  ofilce.    Mandamus,  II.  1. 

XL  To  admit  documents.    Docvmrntb,  L 
XIL  Signature  ot   Poob,  IL  (<i)  2.  XVIL  1,  i. 

XIII.  Serviee  of.    Poor,  XVII.  4,  6. 

XIV.  Inple«»ding. 

1.  Not  presumed  when  necessary  to  make 
defendant  a  wrong-doer.    Rbplbyiji,  L 

2.  From  sheriff  to  lord  of  franchise  before 
replevying,  not  presumed.    Rbplbvib,  L 


Waterworks. 


NOTTINGHAM. 
Mandamus,  1. 1. 


NUISANCE. 
X  Public,  to  harbour. 

Indictment  for  a  nuisance,  by  erecting  and 
continuing  piles  and  planking  in  a  harbour, 
and  thereby  obstructing  it,  and  rendering  it 
insecure.  Special  verdict,  that,  by  the  defend- 
ant's works,  tbe  harbour  is,  in  some  extreme 
eases,  rendered  less  secure. 
Held,  that  the  defendant  was  not  respon- 


sible eriminally  for  consequences  so  sli^bty 
uncertain,  and  rare,  and  that  a  verdict  of 
not  guilty  must  be  entered.     Rex  v.  Tindalf 

UZ 
II.  Private. 
By  obstructing  use  of  cistern.   Plb  adinq,  VL 

NULLITY. 

L  Aflldavii  of  debt,  what  not    Pbisonbr,  IIL 

II.  Taxation  of  costs  when  set  aside  is,    Ma- 
UGI0D8  Abrbst,  I. 

IIL  Need  not  be  replied.  Malicious  Abbbst,  L 

NUMBER. 

I.  Of  grand  jurors.    Obabd  Jubt,  L 

II.  Traverse  of.    Commob,  L 


Grand  Juror's. 


OATH. 
Gband  Jubt,  L 


OBJECT. 

I.  Of  incorporation,  how  it  may  affect  the  con- 
tracts of  the  corporation.    Cobpobation,  L 

II.  Of  relator,  when  taken  into  consideration 
on  motion  for  quo  warranto.  Quo  Wabbax- 
To,  VL  2. 

OBJECTION. 

I.  Available  on  appeal.     Poob,  XVIIL  2. 

II.  When  not  waived.    Abbitratob,  I. 

III.  To  original  mandamus  not  available  on 
second.    Mabdamus,  L  1. 

OBSTRUCTION. 
Of  uses  of  a  cistern.    Plbadinq,  VI. 

OCCUPATION. 

I.  What  rateable.    Poob,  VI.  2. 

II.  Of  whole  subject  of  demise.  Poob,  XIII. 
2.  XIV. 

IIL  As  tenant  or  servant    Poob,  XIII.  4. 

OF. 

When  it  snfliciently  describes  the  residence  of 
a  party.    Contumacb  Capibndo,  L,  II. 

OFFICE. 

I.  During  good  behaviour.     Statutb,  XLV.  6. 

II.  Incidental  to  another  oflice.  Statutb, 
XLV.  5. 

IIL  What  a  subject  of  compensation  under  6 
A  6  W.  4.     Statutb,  XLV.  6. 

IV.  When  quo  warranto  does  not  lie  af^r 
determination  of.     Quo  Wabranto,  VI.  S. 

V.  Qualification,  want  of  how  inquirable.  Quo 
Wabbanto,  VL  3. 

VL  When  mandamus  lies.    Mahdamus,  II.  1. 

OFFICER. 

I.  Remedy  for  do  jure  against  de  facto.  Mab- 
damus, II.  L 

IL  De  facto,  rights  of.    Quo  Wabbanto,  VL  8. 

IIL  His  discretion  when  not  interfered  with. 
Poob,  L  (e)  1. 
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rV.  Mftndiioa0  to,  to  deposit  doenmenti.  Tbba- 

8URBR,  I. 

V.  Who  B  proper  officer  to  giTO  a  eopy.    Sti- 

DKNCB,  XIII.  I.     XIV.  1. 
VL  Of  banking  company,  action  by.     Plbai>- 

INOB,  X.     Pbisoitbr,  III. 

1.  Facta  essential  to  his  authority,  when  to 
be  pleaded.     Rbplbvin,  I. 

3.  Whether  a  notice  must  be  aigned  by  all 
the  officers  authoriEed.  Poob,  IL  (o)  2. 
XVII.  1,  4. 

8.  Service  of  notice  on  one  of  seTeral.  Poob, 
XVII.  4. 

OLD  ARTILLERT  GROUND. 
Loeal  act.    Poob,  L  {b),  1. 

OMISSION. 

I.  In  legal  proceedings. 

].  Of  date  of  writ  in  N.  P.  record,  amended 
at  the  trial.     Ambndvkkt,  II. 

5.  In  rule,  explained  by  the  affidarit  in  nip< 
port  of  the  rule.    Arbitratioit,  I. 

8.  Wilful,  in  affidavits  for  mandamus.   Trba- 

8DRBR,  I. 

4.  Of  children's  names  in  order  of  removal. 
PooB,  XVIII.  f. 

6.  By  eompensatton  Jury  not  presumed. 
Maitdamub,  L  1. 

II.  Of  appellant  parishioner  fh>m  poor-rate. 
PooB,  VII. 

III.  From  burgess  list    Mandamus,  IL  L 

IV.  In  fact. 

By  attorney  to  take  out  eertiiioate.    Attob- 

NBT,  L 

V.  In  pleading. 

To  allege  immaterial  facts.    Rbplbyin,  L 

OlfNIA  RITB  ESSE  ACTA. 
Mandavus,  L  1. 

ONUS. 
L  Of  proof. 
1.  On  plea  of  illegality  of  banking  company. 
Pleading,  X. 

3.  Of  explaining  ambiguity  in  a  charter. 
Quo  Wabbanto,  V.  8. 

8.  On  mandamus  to  enforce  verdict  of  com- 
pensation jury.    Makdamus,  I.  1. 

4.  On  objecting  to  an  order  in  bastardy. 
PooB,  IL  (a)  2. 

6.  On  agent  dealing  with  property  after  the 
bankruptcy  of  the  principal.    Bankbupt, 
IL 
6.  In  affirmation  of  sales  after  act  of  bank- 
ruptcy.   Bankbupt,  IL 
IL  Of  causing  a  question  to  be  put  to  the  jury. 

NOTICK.  IV.  2. 
III.  Of  distinguishing  the  costs  on  taxing  tbem 
as  against  bail.    Bail,  IL 

OPERATION. 
Of  a  continaance  as  an  original  notice.  Noticb, 
V. 

ORDER. 

L  Of  sessions,  inspeeUon  of  by  rate-payers. 

Inspection,  I.  1. 
IL  of  poor-law  commissioners.    Poob,  L 


IIL  Of  ranovaL    Poob,  XVTII.  3. 

IV.  For  parUcnlar  of  escape.  Pabtxcvlab,  IT. 

V.  For  costs  on  proof  of  documents.    Decv- 
MBinv,  L 

VL  For  reversal  of  oBtlawiy  by^nscBt    In- 

TBBBST,  IL  1. 

ORIGINAL. 
I.  Nisi  prins  reeord   amended   by.    Awum- 

ITBNT,  IL 

H.  When  continuance  of  notice  of  trial  caanol         j 
operate  as.    Notice,  V. 

IIL  Charter.    Tolls. 

I 
OTHER. 

When    limited   to    objects   ^^Bsdem   geaeris. 
Mastbb  and  Sbbyant,  IL 

OUSTER. 

I.  Of  jurisdiction  of  common  law  eovrta.  Juiii- 
diction,  I. 

IL  Of  town  ooBDcillor.     Mandaxits,  IL  L 

OUTLAWRY. 

Reversal  of  on  summons,  what  terms  may  bt 
imposed.    Intbbbst,  II.  1. 

OVERSEER. 

P00B,L(a),l,(6),l,IL(a). 

OWN  ACT. 
L  Covenant  restricted  to.    Cotbnant,  L  L 

II.  When    amounting    to  a    tacit   anthoritj* 
Eyidbnce,  IV.  8. 

III.  Own  negligence,  conseqaences  of.     Iv- 
SUBANCE,  III.  1. 

IV.  Own  fraud.    Will,  IL  I. 

PARENT. 

Evidence  of  authority  to  furoish  child  witk 
clothes.    Infant. 

PARISH. 
L  Extent  of. 
1.  Division  of,  for  the  relief  of  the  poor. 

PooB,  L  (A)  3. 
3.  Division  of,  for   ecclesiastical   pnipoiei 

only.    PooB,  I.  (&)  2. 
8.  Words,  "united  parishes,"  and  "nnited 
for  the  relief  of  the  poor,"  effect  of  in  acts 
of  pariiament.    PooB,  L  (6)  3. 

II.  Government  of. 
L  Board.    AvDrroB,  I. 
3.  Auditor.    Auditob,  L 
8.  Accounts.    Auditob,  L 

IIL  Valuation  of.    Poob,  VL  1. 

IV.  Apprentice.    Poob,  XIL  1. 

PARISHIONER. 

His  right  to  be   included  in  the  poer-nte 
Poob,  VIL 
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PAROCHIAL  AUDITOR. 
Auditor. 

PAROL. 

CoEPORATIOir,  L,  IL 

PART. 

I.  Answer  to,  when  it  operates  ae  an  answer  to 
the  whole.    Vxitdob  ahd  Purchabbr,  IV.  1. 

TT-  Non-compliance  as  to,  when  not  a  breach 
of  a  warranty  as  to  the  whole.  Ihsdranck, 
IV. 

PARTICULAR. 

I.  Its  restraining  effect  on  generaL  Mait. 
DAMD8,  L  I. 

H.  In  pleading.  Jubisdictioh,  L  PlxAbing, 
VI.    RBSTRAiirr,  I.  1. 


Poor, 


HI.  Statoment  of  grounds  of  appeaL 
XVIL  1. 

IV.  Of  escape.  . 

In  an  action  against  the  marshal  for  an 
oscape,  the  plaintiff  may  properly  he  ordered 
by  a  jndge  to  giro  a  particular  of  the  alleged 
•scape,  **9peeifying  the  time  and  place;** 
and  he  is  bound  to  specify  them  precisely  if 
he  can ;  if  not,  as  well  as  he  is  able,  subject 
to  an  application  by  the  defendant  for  better 
particulars. 

The  practice  in  this  respect  is  not  altered 
by  the  rule  of  Hil.  4  W.  i,  confining  a  plain- 
tiff to  one  count  for  one  cause  of  action. 
Davtee  y.  Chapman,  767 

PARTIES. 

L  To  arbitration  or  motion,  their  priTilege 

from  arrest    Abrbst,  I. 
IL  Joinder  of.    Baboit  aitd  Fbkb,  L 
in.  Acquittal  of  co-defendant  ATTOBirBT,nL 
rV.  Amendment  by  adding,  not  allowed  after 

plea  in  abatement  for  non-Joinder.    Abatb- 

MBHT,  I. 

V.  Set-off  of  costs  where  the  attorney  on  the 
reeord  is  substantially  the  party.  Costs,  FV. 

VX  To  quo  warranto,  effect  of  Joining  impro- 
per.   Quo  Wabrarto,  VL  2. 

PARTNERSHIP. 
Plea  of  illegality.    Plbadihg,  X. 

PARTT  GRIEVED. 

L  Who  not  so  as  to  appeal  against  poor-rate. 
PooB,  VIL 

H.  Notice   of  appeal   against   borough-rate. 
Bobouor-batb. 

PASSAGE. 
Bight  of.    Plbadiro,  VL 

PASTURE. 

I.  Allotmente  to  freemen  in  lieu  of,  how  rate- 
able.   PooB,  VL  2. 

IL  ExclusiTc    rijcht    of   for   sheep,  to  what 
grantee  is  entitled.    Pbbscbxptior. 


PATENT. 
I.  Specification. 

The  specification  of  apatentdencribed  tho 
invention  to  be  of  "an  improvemcDt  in  the 
construction,  making,  or  manufncturing  of 
chairs,"  and  to  consist  in  the  application  of  a 
self-adjusting  leverage  to  the  back  and  seat 
of  a  chair,  whereby  the  weight  on  the  seat 
acted  as  a  counter-balance  to  the  pressure 
against  the  back,  and  whereby  a  person 
sitting  in  the  chair  might,  by  pressing 
against  the  back,  cause  it  to  take  any  incli- 
nation, and  yet  might  be  supported.  In  an 
action  for  infringing  the  patent  it  was 
pleaded  that  plaintiff  was  not  the  inventor ; 
and  that  the  specification  did  not  describe 
the  invention ;  and  it  was  proved  that  a  chair 
had  previously  been  sold,  to  which  a  similar 
leverage  was  applied,  acting  by  the  pressure 
in  the  same  way,  but  having  also  other 
machinery,  which  prevented  the  inclination 
of  the  back  from  being  shifted  except  when 
a  spring  was  touched  by  the  hand.  The  Jury 
found  that,  without  such  other  machinery, 
the  chair  previously  sold  would  have  pro- 
duced  an  equilibrium  by  the  self-adjusting 
leverage ;  that  the  maker  of  it  was  the  invent- 
or of  the  machine,  and  found  out  the  prin*. 
ciple,  but  not  the  practical  purpose  to  which 
it  was  now  applied ;  and  that  the  plaintiff 
had  discovered  such  purpose. 

The  Court  ordered  a  nonsuit  Minterr. 
Mower,  785 

IL  Earlier  publication.    Ante,  L 

PAYMENT. 

I.  To  mortgagee  post  diem,  effect  of.  Bahk- 
BUPT,  I. 

II.  Of  loans  to  guardians  of  the  poor,  how 
enforced.    Poob,  II  L  1. 

III.  Plea  of  smaller  sum  in  satisfaction  of  a 
larger,  when  cured  after  verdict  Plbadino, 
XXV.  L 

IV.  Taking  in,  when  not  the  same  as  receiving 
in  payment  of  an  anteeedent  debt  Bills  or 
Ebchabqb,  L  1. 

PAYMENT  OF  RATES. 
Settlement  by.    Poob,  XIV. 

PEACE. 
Justice  of  the.    Juitiob. 

PENALTIES. 

On  attorney,  for  practising  without  having 
been  legsJly  admitted.  Attobrbt,  L 

PENDENTE  LITE. 
Alteration  of  law.    Bills  or  EzcHARaB,  L  2. 

PERFORMANCE. 
Rbplbyin,  L 

PERJURY. 

In  an  affidavit  in  the  insolvent  debtorr  Qourt, 
indictment  for.    Evidbrcb,  XIV.  1. 
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PERMISSION. 

I.  What  no  waiver.    Arbitbatiov,  I. 

II.  When  eTidenoe  of  aathoritj.    Ixfaht. 

PERSON. 

CertAintj  of  reqaired  in  statement  of  grounde 
of  appeal    Poor,  XVIL  1. 

PERSONAL  LIABILITY. 
Of  tniBteee  of  eavinga'  bank.  Sayinos'  Baitk,  I. 

PERSONATION. 
Indiotment  for.    260  n. 

PETITION. 

Under  insolront  debtora*  aota,  how  proved. 
EviBSNCSy  XIL  2. 

PLACE. 

L  Of  ezeonting  an  indenture  of  apprentioeehip. 
Poor,  XIL  3. 

II.  Of  impoaoding  dietrees,  need  not  be  alleged 
when  immateriaL     Rrplbyik,  I. 

III.  Of  escape,  judge's  order  for  particular  may 
require  it  to  be  specified.     Particular,  IV. 

PLAINTIFF. 
L  Consequences  of  his  own  negligence.    In- 

BDRAVCB,  III.  1. 

n.  Resident  abroad,  when  required  to  give 
security  for  costs.     Costs,  IL 

PLAN. 
In  local  act    Mandamus,  L  1. 

PLEA. 
I.  Bar  or  abatement.    JuRiSDicnoir,  L 
IL  In  abatement,  when  not  set  aside.    Abate- 
XBNT,  I. 

HI.  When  large  enough. 
If  it  takes  away  the  jurisdiction  relied  on  in 
the  declaration.    Rbplbvik,  L 

IV.  Commencement  and  conclusion. 
Actionem    non    and    prayer   of  judgment, 

when  not  necessary.   LAiroLORB  and  Ten- 
ant, I.  2. 

V.  Non-performance  of  executory  consideration. 
Vendor  and  Purchasbr,  IV.  I. 

VI.  Breach  of  warranty  in  policy  of  insurance. 
Insdrancb,  IV. 

VII.  Denying  plaintiff's  possession  of  goods. 
EviDBNOB,  rV.  3. 

VIII.  Illegality  of  partnership  by  reason  of  the 
number  of  partners.     Pleading,  X, 

IX.  License  by  person  jointly  interested  with 
plaintiff.    Vendor  and  Purohasbr,  L  L 

X.  Statute  of  frauds.  Statute,  IX.  1.  Ven- 
dor AND  Purchaser,  IV.  1. 

XL  Under  non -residence  act,  57  G.  3,  a  99. 
Jurisdiction,  I. 

XII.  Determination  of  plaintiff's  right  to  rent 
by  notice  from  his  assignee  under  the  insol- 
vent debtors'  act  Landlord  and  Tbnant, 
IIL2. 


Xm.  That  sheriff  replevied  impreperly  in  s 
liberty  with  cognisance  of  repIevinSi  Rb' 
plbvin,  L 

XrV.  Satisfaction  by  payment  of  a  smaller  sum, 
when  cured.    Plbadimo,  XXV.  1. 

XV.  That  plaintiff  patentee  was  n9t  the  in- 
ventor.   Patent,  L 

XVI.  That  specification  of  patent  did  not  de- 
scribe the  invention.    Patent,  L 

XVIL  Custom  to  ereot  booths  on  waste  during 
fairs.    Custom,  L 

PLEADING. 

L  Rule  that  the  whole  of  the  opposite  pleading 
must  be  answered. 

1.  Plea  to  a  declaration  found  on  a  replevin 
by  the  sheriff  is  suflicient  if  it  shows  facts 
by  which  the  sheriff  had  no  right  to  reple- 
vy.   Replevin,  I. 

2.  Satisfaction  by  payment  of  a  SBuller  sam, 
when  cured  after  verdict     Post,  XXV.  1. 

3.  When  not  applicable.  Vendor  and  Pce- 
CHASER,  IV.  1. 

IL  Argumentativeness. 
Determination  of  laodlord'a  right  to  rent  by 
notice  from  assignee  with  title  paramoont 
ill  pleaded.    Landlord  abb  Tenant,  IIL 
2. 

III.  P&rticularity. 

L  Particularity  not  required  when  not  neoM- 
sary  for  the  information  of  the  court   Jd- 

RISDICTION,  L 

2.  In  breach  when  snflleient     REsnAiHT, 

L3. 
8.  What  required  in  case  for  obstructing  a 

right  of  passage.     Poet,  VI. 
i.  Immaterial  facts,  when  they  need  not  be 

alleged.    Replevin,  L 

IV.  Notice. 

To  lord  of  liberty  before  replevy  by  sheriff 
when  it  must  be  alleged.     Replevin,  I. 

V.  Performance. 

1.  Performance  of  conditions  imposed  by 
statute  must  be  alleged.     Rbplbvin,  L 

2.  By  officer  of  acts  essential  to  his  authority, 
must  be  pleaded  by  a  party  claiming 
through  that  authority.     Rkplevin,  L 

VI.  Right  of  party  pleading. 

Plaintiff's  right,  in  ease  for  obstruction  of 

passage. 

Declaration,  in  case,  alleged  that  plaintiff 
was  entitled  to  the  use  of  a  cistern,  and  that 
defendant  fastened  up  a  door  and  doorway 
leading  to  that  cistern,  and  thereby  prevented 
plaintiff  from  having  access  to  the  ciftern. 
Defendant  traversed  only  the  right  to  um  tbe 
cistern,  on  which  traverse  issue  was  joined, 
and  found  for  the  plaintiff.     Held, 

(1)  That  the  declaration  would  be  bad  on 
general  demurrer,  or  on  default,  for  not  sbow- 
ing  a  right  to  use  the  door  and  doorirsy; 
and  that  the  declaration  could  not  be  consi- 
dered, either  as  informally  showing  sucb  a 
right,  or  as  a  complaint  merely  of  an  olMtrnc- 
tion  to  the  use  of  the  cistern,  the  gist  of  tbe 
complaint  being  the  fastening  the  door,  and 
the  obstruction  merely  the  mode  in  which 
damage  accrued. 

(2)  That,  on  the  above  issues,  no  neb 
right  could  be  intended  after  verdict 
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(3)  And  that  the  omiMton  to  show  it  wm 
not  cured  hy  the  pleading  over,  or  the 
statutes  of  Jeofails,  the  defect  being  in  sub- 
stance. 

Judgment  arrested.    TehbuU  t.  Selby,  786 

VII.  Deed. 

When  demise  must  he  alleged  to  be  by. 
Landlord  and  Tehaitt,  L  2. 

VIII.  Plaee. 

Of  impounding  distress  need  not  be  alleged 
when  immateriaL    Rvplxvin,  I. 

IX.  Namber. 

Traverse  of  when  immateriaL    Commoh,  L 

X.  Traversable  allegation. 
Compounded  of  law  and  fact 

In  assumpsit  by  the  public  officer  of  a 
company,  described  in  the  declaration  as 
carrying  on  the  business  of  bankers  in  Bog- 
land,  according  to  stat  7  0.  4,  c.  48,  the 
defendant  pleaded  that  the  company  carry- 
ing on  business,  as  in  the  declaration  men- 
tioned, consisted  of  more  than  six  persons, 
and  that  they  were  illegally  associated  toge- 
ther and  carried  on  such  business  for  the 
purpose  of  borrowing  and  taking  up  in 
Bngland  money  on  their  bills  and  notes, 
payable  on  demand  or  at  less  than  six 
months  from  the  borrowing,  during  the  con- 
tinuance of  the  privileges  granted  to  the 
Bank  of  Bngland  by  stat  3  A  4  W.  4,  c.  98. 
Replication!  that  the  company  were  not 
illegally  associated  together,  nor  did  they 
earry  on  the  said  business  for  the  purpose  in 
the  plea  mentioned,  in  manner  and  form,  Ac. 
Issue  thereon. 

Held,  that  the  statement  in  the  plea,  of  the 
company  being  illegally  associated,  was  a 
substantive  allegation,  compounded  of  law 
and  fact,  and  traversable.  And,  therefore, 
that  the  defendant  was  bound  to  prove,  not 
only  that  the  company  carried  on  business 
for  the  purpose  of  taking  up  money  on  bills 
or  notes  payable  at  less  than  six  months, 
during  the  conUnuance  of  the  Bank  charter, 
but  aUo  the  fact  which  rendered  such  busi- 
ness illegal,  vis.,  that  it  was  carried  on  with- 
in sixty-five  miles  of  London.  Ranaford  v. 
Copelaud,  463 

XI.  Construction  of.    Ante,  VL    Comoif,  L 

XII.  Intendment. 

When  refused.    Ante,  VL 

XIIL  A  pleading  is  not  supported  on  grounds 
different  from  those  relied  on  by  the  party 
pleading.    Vxudor  Ain>  Pdrchasrb,  IV.  1. 

XIV.  Pleadings  in  particular  cnses. 

1.  On  a  specific  promise.  Vendor  and  Pur- 

CHASBR,  IV.  L 

2.  Usurious  bill.    Bills  of  Exchange,  L  1. 

3.  Od  a  horse- warranty.    Warramtt. 

4.  On  covenant  in  restraint  of  trade.  Re- 
straint, I.  3. 

6.  Debt  for  rent  by  insolvent  on  a  demise 
after  the  assignment.  Landlord  and 
Tenant,  III.  2. 

6.  in  case  for  uialicioas  arrest  Malicious 
Arrest,  I. 

7.  Case  for  obstructing  use  of  a  cistern. 
Ante,  VL 

8.  Case  for  disturbance  of  common.  Com- 
mon, I. 

9   Case  for  ialriDgement  of  patent  Patent, 


Case  for  distress  and  sale  after  replevin. 
Replevin,  I. 

10.  Trover  by  assignees  of  bankrupt  Bark- 
RVPT,  II. 

11.  On  a  writ  of  right    Judgment,  IL 
XV.  Declaration.    Declaration. 

XVL  Particulars  of  demand.  Particular,  IT. 
XVILPlea.    Plea. 
XVIIL  New  assignment 
When  proper  instead  of  a  traverse.    Com- 
mon, I. 
XIX.  ReplieatiMt 

1.  Nullity  need  not  be  replied.  Mauciovs 
Arrest,  L  1. 

2.  When  not  construed  so  as  to  amount  to  a 
new  assignment    Common,  L 

XX  Amendment    Amendment,  IL 

XXI.  Setting  aside.    Abatement,  I. 

XXII.  General  demurrer. 

Pleadings  bad  on,  for  not  showing  the  right 
of  the  party.  '  Ante,  VL 

XXIIL  Judgment  by  default 
The  same  defects  available  as  en  genenl 
demurrer.     VI.  Ante. 

XXIV.  Nolle  prosequt 

Effect  of  as  to  part,  coupled  with  verdict^  as 
to  residue.     Post,  XXV.  1. 

XXV.  Effect  of  verdict 

1.  For  defendant  on  issue  of  payment  of 
smaller  sum  in  satisfaction. 
Declaration  in  assumpsit  stated  that  de- 
fendant WAS  indebted  to  plaintiff  in  101.  for 
work  and  labour,  and  in  10/.  on  an  account 
stated;  and,  in  consideration  thereof,  pro- 
mised to  pay  him  the  said  several  moneys : 
breach  non-payment;  damages,  20f. 

Flea,  among  others,  payment  of  10/.  in  UlU 
satisfaction  and  discharge  of  the  promises  in 
the  declaration  mentioned,  and  of  all  dama- 
ges, which  plaintiff  accepted  in  fnll  satisfao- 
tton  and  discharge  of  the  said  promises  and 
damages. 

Replication,  so  far  as  the  plea  related  to 
the  first  count,  that  the  plaintiff  did  not  pay 
the  moneys  in  the  plea  mentioned  in  full 
satisfaction  and  discharge  of  the  premises  in 
the  first  count  mentioned,  or  any  part  thereof; 
and  nolle  prosequi  as  to  the  second  count 
Verdict  on  this  issue  for  the  defendant 
Held  good,  on  motion  for  Judgment  non 
obstante  veredicto. 

QusBre,  whether  the  plea  would  have  been 
good  after  verdict,  had  there  been  no  nolle 
prosequi  on  the  second  count  Wright  v. 
Aere9,  720 

Defects  not  cured  by  verdict  on  questions 
which  have  been  passed  over  in  the  plead- 
ing.   Ante,  VL 

PLEDGE. 

In  the  hands  df  executor,  to  what  extent  assets^ 
Executor,  IL 

PLENE  ADMINISTRAVIT. 
Executor. 

POLICT. 
Inbvrancb. 
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POOR. 

I.  Poor-lftw  oommiisioDera. 
(a)  Power  to  oniler  gOTerament  by  board  of 

guardiant. 

By  a  local  act,  59  O.  3,  e.  xxxiz.,  the 
powers  of  oventecrs  of  the  poor  were  vested 
in  certain  ex  officio  directors,  sod  forty 
'  others,  aonually  nominated  by  a  vestry  cho- 
sen nnder  the  provisions  of  the  act;  and 
general  powers  for  the  management  of  the 
poor,  with  other  powers  not  relating  to  the 
poor,  were  vested  in  the  directors.  While 
the  parish  was  under  this  act,  (except  that 
they  had  adopted,  as  to  vestries,  the  provi- 
sions of  Stat.  1  A  2  W.  4,  c  60,)  the  poor-law 
commissioners,  nnder  staL  4  A  5  W.  i,  e.  79, 
s.  39,  ordered  that  the  poor-laws  in  the  pa- 
rish shonld  be  administered  by  a  board  of 
guardians  consisting  of  twenty,  to  be  elected 
and  constituted  under  the  last-mentioned 
act: 

Held,  by  Lord  Denman,  C.  J.,  Patteson 
and  Coleridge,  Js.,  dissentiente  Williams,  J., 
that  the  commissioners  bad  no  power  to 
make  the  order  in  such  a  case.  Bex  v.  Poor 
Law  Commiuwnertf  in  re  St,  PoHcrat,         1 

(6)  Power  to  form  unions. 

1.  Under  the  poor  law  amendment  act, 
Stat.  4  A  5  W.  4,  e.  70,  s.  26,  the  commission- 
ers have  bower  to  form  an  union  of  parishes, 
although  one  of  them  has  a  local  act  for  the 
government  of  the  poor,  under  which  there  is 
a  governing  body,  having  power  to  build 
workhouses,  maintain  and  employ  the  poor, 
assess  rates,  in  default  of  assessment  by  the 
overseers  and  inhabitants,  hold  property  for 
the  purposes  of  the  act,  and  make  orders  for 
(he  government  of  the  poor,  not  inconsistent 
with  the  statute  law.  Rex  v.  Poor- Law 
Commieeiomere,  t«  re  Whtteekapel  UiHon,    34 

2.  The  parish  of  St  Andrew,  Holbom,  was 
divided,  under  stat.  13  A  14  Car.  2,  c  12,  s. 
21,  into  three  liberties,  each  maintaining  its 
own  poor;  one  of  which  was  called  the 
Upper  Liberty.  The  commissioners  under 
the  church  building  act,  of  10  Ann.  o.  11, 
made  a  part  of  the  Upper  Liberty,  by  the 
name  of  St.  George  the  Martyr,  a  separate 
parish  for  ecclesiastical  purposes  only,  under 
•ect  8,  not  separating  it  for  other  purposes 
under  seoL  22;  the  residue  of  the  Upper 
Liberty  was  afterwards  called  SL  Andrew, 
Holbom,  above  Bars.  Su  George  the  Mar- 
tyr and  St  Andrew  Holborn  above  Bars 
wqre  never  separated  as  to  the  relief  of  the 
poor ;  but  by  stat  6  G.  4,  c.  dzxv.,  a  board 
of  governors  and  directors  of  the  poor  of  the 
district  comprehending  the  two  was  to  be 
chosen  in  certain  proportions  from  each  of 
the  two. 

Held,  That  St  George  the  Martyr,  and  Si 
Andrew  Holborn  above  Bars,  did  not  consti- 
tute an  union  wilhiu  sect  32  of  the  poor-law 
amendment  act,  4  A  5  W.  4,  c  76 ;  but  tbkt 
the  poor-law  commissioners,  under  sect  26, 
might  form  the  district  comprehending  the 
two  into  an  union  with  other  places,  without 
the  consent  required,  in  the  case  of  an  union, 
by  sect  32. 

Although,  in  the  order  of  the  poor-law 
commissioners,  and  in  several  acts  of  parlia- 
ment St  George  the  Martyr  and  St  Andrew 
Holborn  above  Bars  were  spoken  of,  some- 
times as  ''united  parishes,"  sometimes  as 


"united  for  the  purpose  of  relieving  the 
poor."  Regina  v.  Pttor-Law  CommUuioKen, 
im  re  Holborn  Uniou,  66 

(c)  Power  as  to  workhouses. 

The  poor-law  commissioners,  under  stat  4 
A  5  W.  4,  c  76,  s.  23,  by  consent  of  the 
guardians  of  an  union,  ordered  them  to 
purchase  land  and  build  a  workhouse  thereon 
for  the  union.  On  moiion  for  a  certiorari, 
upon  the  ground  that  one  of  the  parishes  of 
the  union  already  had  a  workhouse,  which 
might  be  altered  to  suit  the  purpose,  the 
Court  refused  the  rule,  and  would  not  inquire 
into  the  soundness  of  the  discretion  exercised 
by  the  commissioners.  Bex  v.  Poor-Law 
Commieeiomere,  in  re  Newport  Union^  64 

XL  Government  and  management  of  the  poor, 
(a)  By  overseers. 

1.  AnU,  L  (a). 

2.  In  a  township  which  is  a  perpetual 
curacy,  having  its  own  church,  where  mar- 
riages  and  burials  are  performed,  and  iu  own 
churchwardens,  raising  its  own  church-rate, 
maintaining  its  own  poor,  and  independent 
of  the  parish  at  large  in  all  respects,  except 
paying  annually  towards  the  repair  of  the 
parish  church,  the  churchwardens  of  the 
township  are  not,  by  virtue  of  their  otBce^ 
overseers  of  the  poor.  And,  therefore,  a 
notice,  under  stat  4  A  5  W.  4,  e.  76,  a  73, 
signed  by  the  overseers  of  the  township 
only,  is  valid. 

If  it  be  objected  that  there  waa  an  assistant 
overseer  of  the  township  who  did  not  sign 
such  notice,  the  party  objecting  must  show 
that,  from  the  nature  of  his  appointment,  it 
was  his  duty  to  sign. 

Qussre,  whether  a  notice  under  stat  4  A  5 
W.  4,  c  76,  s.  73,  must  be  signed  by  all  the 
officers  having  the  management  of  the  poor. 
Rt^  V.  JuHieee  of  N.  R,  of  YorhAire^  863 
(6)  By  tmsteea,  governors,  Ac. 

Ante,  L  (5)  1,  2. 
(e)  By  board  of  guardians. 

L  Ante,  L  (o),  (6)  1,  (c). 

2.  An  information  in  the  nature  of  a  quo 
warranto  does  not  lie  for  exercising  the  office 
of  guardian  of  the  poor  for  an  union  under 
sUt  4  A  6  W.  4,  a  76.  In  the  Matter  of  the 
Aeton  Union,  784 

(d)  Assistant  overseer. 
Ante,  IL  (a)  2. 

(•)  Duties,  Ac,  of  governing  body. 

L  Where  majority  may  act  Ante,  IL  (a) 
1    Post,  XVIL  1,  4. 

2.  Signature  by.  Ante,  IL  (a)  2.  Post, 
XVIL  1,  4. 

3.  Service  on.    Post»  XVIL  4,  XIX.  1. 
(/)  Remedies  against  governing  body. 

BCandamus  to  enforce  payment  of  loans. 
Pest,  IIL 
IIL  Repayment  of  loans. 

1.  SUt  ^  G.  3,  e.  lie,  s.  2,  which  pro- 
vides that  a  twentieth  psirt  at  least  of  the 
sums  borrowed  by  visitors  and  guardians  of 
the  poor,  nnder  stat  22  G.  3,  e.  83,  a  20, 
shall  be  paid  off  or  provided  for  every  year, 
does  not  extinguish  the  debt  in  cases  where 
no  such  payment  or  provision  has  beea  made 
for  twenty  years. 

And,  on  the  application  of  a  party  who 
had  advanced  the  money  aiaoe  the  passing 
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of  aUt  43  0. 8, 0. 110|  and  mora  than  twentj 
years  before  the  application,  where  the 
parish  had  not  paid  or  provided  for  anj  part 
of  the  principal,  and  some  interest  was  due, 
the  Court  granted  a  mandnmufl  to  the 
guardian,  churchwarden,  and  overseer,  to 
pay  the  principal  and  interest.  But  they 
refuned  to  grant  a  mandamus  to  make  a  rate 
for  payment  of  the  principal  and  interest. 
Jiex  V.  Carpenter,  7V4 

2.  Repayment  when  not  enforced  by  man- 
damus.    Mex  T.  Wood  Dolling,  798,  n. 

TV.  Workhouses. 

1.  Power  of  poor-law  commissioners.    Ante, 

I.  (c). 
S.  Loans  for.    Ante,  IIL 

V.  Poor-rate. 

1.  Equality.    Post,  VI.  1. 

2.  Generality.    Post,  VIL 

VL  Persons  and  property  rateable. 

1.  Engines  and  machinery. 

A  local  act  directed  that  the  guardians  of 
tho  poor,  churchwardens,  and  overseers  of 
the  perish  of  B.  should,  from  time  to  time, 
but  not  oftener  than  once  in  seven  years, 
caase  to  be  made  a  survey  and  valuation  of 
the  annual  value  of  all  houses,  lands,  tene- 
ments, and  hereditaments  in  the  parish, 
which  might  be  amended  from  time  to  time 
by  the  concurrence  of  a  majority  of  the  over- 
seers ;  and  the  poor-rates  itvre  to  be  made 
upon  the  annual  value  in  soeh  valuation, 
with  power  of  appeal  to  quarter  sessions 
against  the  survey  and  valuation.  Under 
another  local  act,  a  gas  light  company  laid 
down  pipes  in  the  parish,  the  soil  not  be- 
longing to  the  company,  and  manafaetnred 
the  gas  out  of  the  parish. 

In  the  valuation,  they  were  entered  for 
their  mains,  pipes,  Ac,  for  the  value  at  which 
the  mains  and  pipes  would  let,  and,  for  the 
land  occupied  by  the  mains  and  pipes,  at  the 
Talue  of  the  land  to  let  for  a  pipeway.  In 
certain  houses  in  the  parish,  there  were 
steam-engines  and  other  maohinery  aflSxed 
to  the  houses.  These  booses  wore  valued  at 
what  they  were  worth  to  let,  witbovt  refer- 
once  to  the  value  wbieh  they  deriyed  from 
the  engines,  Ac 

Held,  that  the  valuation  was  bad.  Hex  v. 
Birtningham  and  Staffordekirt  Qae  Light 
Company,  634 

2.  Allotments  in  lien  of  pasturage  ocoapied 
by  corporation  in  trust  for  freemen. 

The  freemen  of  the  corporation  of  York, 
occupiers  of  houses  in  M.,  a  part  and  separate 
ward  of  T.,  immemorially  enjoyed  pasture 
over  the  lands  of  G.  T.  The  freemen,  occn- 
piers  of  houses,  in  other  wards,  had  the  same 
rights  over  other  lands.  The  eorporation 
appointed  pasture  masters,  who  made  regula- 
tions respecting  the  enjoyment  of  the 
pastures,  directed  repairs,  and  appointed  a 
bordsman,  who  watched  the  cattle,  prevented 
their  straying,  Ac.  The  pasture  masters 
were  superintended  by  wardens  of  the  several 
wards,  who  consisted  of  the  mayor  and  alder- 
men of  Y. ;  and,  in  important  oases,  reference 
was  made  to  a  select  body  of  tho  corporation. 
The  freemen  paid,  for  the  cattle  put  on  the 
pastures,  head-money,  fixed  by  and  paid  to 
the  pasture  maiiters,  which  was  applied  to 
the  wages  of  the  herdsman,  and  the  expenses 


of  managing  the  pastures.    These  aeeountf 
were  audited  by  tlie  wardens. 

By  an  enclosure  act,  (57  G.  8,  c.  19,)  lands 
were  allotted  to  the  corporntion  in  fee,  to  be 
exclusively  enjoyed  by  the  freemen,  occupiers 
of  M.,  in  lieu  of  their  right  of  pasture,  which 
was  abolished,  and  with  the  sarao  rights,  and 
under  the  same  regulations.  The  lands  wero 
managed  as  the  common  bad  been  before  the 
act;  except  that  the  herdsman  lived  in  a 
cottage  on  the  new  land,  built  from  the  pro- 
ceeds of  the  head-money,  for  which  the  poor- 
rate  was  paid  ont  of  the  head-money  by  tho 
pasture  masters.  Some  of  the  land  was,  at 
one  time,  leased  by  the  pasture  masten: 
these  leases  expired  some  years  ago.  During 
the  leases  the  leasees  were  rated.  A  surplus, 
arising  from  the  rent  and  the  head-money, 
was  laid  out  in  purchasing  land  which  was 
vested  in  the  then  wardens  and  paeture 
masters  in  fee,  in  trust  for  the  freemen, 
occupiers  of  M.,  to  be  enjoyed  as  the  other 
.  land.  There  was  generally  a  balance  over 
and  above  expenses,  from  the  head-money, 
which  was  carried  to  the  next  year.  The 
corporation  received  no  profit  in  their  cor- 
porate capacity,  except  as  above.  Neither 
they  nor  tho  freemen  bad  ever  been  rated  for 
the  land  or  right  of  pasture. 

Held,  that  the  corporation  were  rateable  to 
the  poor  for  the  land  vested  in  them  under 
the  act,  but  not  for  the  land  purchased  out 
of  the  surplus.     Bex  v.  York,  419 

8.  Gas  works  oeenpted  by  pariah  cemmis- 

sionen. 

By  a  local  act,  commissioners  were 
authorised  to  provide  lamps,  Ae.,  and  cause 
them  to  be  lighted,  for  the  use  of  a  town,  and 
to  levy  rates  on  the  tenants  and  occupiers  of 
houses,  tenements,  Ac,  to  defray  the  ex- 
penses: By  a  Inter  local  act,  they  were 
authorised,  if  they  saw  fit,  to  manufacture 
gas  for  the  purpose,  and,  in  that  case,  to  lei 
out  private  lamps,  Ac,  to  individuals,  and 
supply  them  with  gas;  the  profits  to  be 
applied,  first  to  the  expenses  of  the  gae 
apparatus,  and  then  generally  to  the  pnrposci 
of  that  and  the  former  act. 

The  commissioners  mannfactored  the  gas, 
and  let  lamps  and  supplied  them  with  gas, 
and  applied  all  the  profits 'arising  therefrom 
to  the  purposes  directed  by  the  acts. 

Held,  that  they  were  not  rateable  as  bene- 
ficial occnpien  of  the  gas  works.  Ji^x  v. 
Beverley  (Onnmiseionerw),  846 

VII.  Right  to  be  rated. 

A  parishioner  has  no  right  of  appeal 
against  a  poor-rate,  on  the  ground  that  he 
is  not  rated,  no  particular  grievance  being 
shown,  and  it  appearing  that  no  rate  is  laid 
on  similar  property  in  the  parish.  Bex  v. 
Oeorge,  805 

VIIL  Appeal  against  poor-rate.    Ante,  VIL 

IX.  Laying  of  rate  when  compelled. 

When  not  for  payment  of  a  loan  to  gnardlaat. 
Ante,  IIL  1. 

X.  Settlement  by  parentage. 

On  the  marriage  of  a  widow,  havinc 
children  nnder  the  age  of  sixteen,  snca 
children  do  not  acquire  the  settlement  of  the 
second  husband,  by  stat  4  A  6  W.  4,  c.  76,  a. 
67.    BexY.  WaUkamHov,  301 
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XI.  Settlement  by  hiring  and  service.  » 

1.  Service  completed  linee  the  now  atatnte. 
Pauper  served    for  a  year  conttnuoaely 

under  tvro  suooeMive  contracts,  the  first  a 
hiring  for  less  than  a  year,  the  second  a 
yearly  hiring.  After  she  had  so  served  for 
a  year,  and  bofore  the  term  of  the  yearly 
hiring  h{id  expired,  the  poor-law  amendment 
act.  4  A  6  W.  4,  e.  76,  passed. 

Held,  that  no  settlement  was  gained,  under 
08.  64,  65.    Bex  v.  Rette»don,  296 

2.  Service  under  a  hhring  for  a  year,  daring 
which  Stat  4  A  5  W.  4,  e.  76,  passed,  can- 
not be  united  with  a  previous  service,  for 
the  purpose  of  eonferring  a  settlement; 
though  a  year  of  service  was  completed 
before  the  passing  of  the  act  JUgiHa  v. 
Su  John  the  Ewangelitt,  300  n. 

S.  Restriction  of  respondent  to  that  stated  in 
the  pauper's  examination.    Post,  XVIII.  1. 

4.  Statement  of,  in  grounds  of  appeaL  Post 
XVU.  1. 

XII.  Settlement  by  apprenticeship. 

1.  Assignment  of  parish  apprentiee. 

The  assignment  of  a  parish  apprentice, 
under  stat  32  G.  3,  o.  57,  s.  7,  recited  that 
the  apprentiee,  BliEabeth  Matthews,  was 
bound  to  Thomas  Melhuish,  and  that  Thomas 
Melhuish  assigned  Elisabeth  MaUhews  to  At 
P.,  and  that  M.  P.  did,  by  the  contract  of 
assignment,  agree  to  accept  *'  the  said  Eli- 
sabeth Melhuish"  as  an  apprentice,  Ac  Held, 
(on  a  case  stated  by  the  quarter  sessions,) 
that  the  Court  would  intend  "the  said 
Elisabeth  Melhuish"  to  mean  Elisabeth 
Matthews;  and  that  the  assignment  was  good 
for  the  purpose  of  settlement. 

The  provisions  in  stat  56  G.  3,  a  180, 
a.  2,  which  require  that,  on  the  binding  of  a 
parish  apprentice  into  a  new  parish,  notice 
of  the  indenture  shall  be  given  to  the  ofBcers 
of  such  parish,  do  not  extend  to  an  assign- 
ment    Bex  V.  ExmineUr,  598 

2.  Service  with  second  nuister. 

An  apprentice  may  gain  a  settlement  by 
serving  a  second  maater  with  the  assent  of 
the  first,  although  the  seeond  master  never 
knew  of  the  apprenticeship,  if  the  service  be 
in  other  respects  a  good  service  under  the 
indentures.     Bex  r,  Sandhunt^  130 

8.  Binding  abroad. 

An  indenture  was  made  in  Newfoundland 
between  pauper,  being  an  Englishman  and 
of  age,  and  C.  a  merchant  of  Newfoundland, 
(having  also  an  establishment  in  England,) 
•witnessing  that  the  pauper  bound  himself 
apprentice  as  a  sailor  to  C,  with  covenants 
that  pauper  would  serve  G.  as  an  apprentice, 
and  that  C.  would  take  pauper  as  an  appren- 
tice,  and  maintain  him  during  the  term. 

Held,  that  pauper  gained  a  settlement  in 
an  English  parish  by  residence  and  senriee 
there  under  this  indenture,  and  that  no 
evidence  of  the  law  of  Newfoundland  was 
necessary.    Bex  v.  Cloeworth,  286 

XIII.  Settlement  by  renting  a  tenement 
1.  Nature  of  tenement 

The  renting  and  occupation  of  a  granary, 
lying  over  another  building,  and  under  the 
same  roof  with  it,  but  accessible  only  by*  a 
ladder  from  the  outside,  and  having  no  com- 
munication with  the  building  below,  conferred 


no  settlement  under  stat  69  G.  8,  e.  50.  Re» 
T.  Henl^-vpon-Thametf  294 

2.  Occupation  of  whole  subject  of  demise. 
Under  sUts.  6  G.  4,  c  57,  ami  1  W.  4,  c 

18,  a  settlement  is  not  gained  by  renting  a 
tenement,  unless  the  whole  subject-matter  of 
the  demise  be  occupied  by  the  party  hiring. 
Pauper  hired  two  distinct  cottagef,  at  a 
rent  of  14L  for  the  two,  underlet  one,  and 
occupied  the  other  for  a  year,  paying  the  rent 
for  both.  The  cottage  which  he  occnpied 
was  worth  more  than  10/.  of  the  rent  Held, 
that  he  gained  no  settlement  Bex  v.  Btrkt- 
weU,  283 

3.  Extent  of  occupation.    Post,  XIV. 

4.  Occupation  as  servant 

Pauper  was  hired  by  D.  to  take  care  of  bis 
stock  on  certain  marshes.  It  was  agreed 
that  he  should  have  12«.  a  week  wages,  and 
the  keep  of  a  cow,  and  he  was  to  occupy  s 
house  on  the  marshes,  rent  free.  The  hoitfe 
had  been  hired  by  D.  with  the  marshes,  aix; 
was  always  appropriated  to  the  person  wbu 
looked  after  the  stock  there.  Pauper  was  to 
go  into  the  house,  at  Michaelmas,  and  it  wss 
stipulated,  at  his  desire,  "  that  he  should  oot 
be  obliged  to  leave  the  house  unUee  he  had 
notice  to  quit  at  Miehnelmae."  He  took  charge 
of  the  stock,  entered  on  the  cottage  in  1817,. 
and  resided  there  nine  years,  having  no  other 
employment  than  the  charge  of  D.'s  stock. 

The  sessions,  on  appeal  against  an  order 
of  removal,  found  that  the  pauper  had  oeea- 
pied  the  cottage  as  servant^  not  as  tenant, 
and  had  gained  no  settlement  by  such  oeea- 
pataon ;  and  they  sent  a  caae,  desiring  the 
opinion  of  this  court,  whether  or  not  thej 
bad  not  eome  to  a  proper  decision. 

Held,  that,  on  the  above  facts,  the  flndiog 
of  the  sessions  was  not  necessarily  wrong, 
and  therefore  that  it  ought  not  to  be  disturbed. 
Bex  V.  Snape,  378 

XIV.  Settlement  by  payment  of  rates. 
Effect  of  underletting. 

Since  stat.  1  W.  4,  o.  18,  a  aettlement  may 
still  be  acquired  by  payment  of  rates  in 
respect  of  a  tenement,  part  of  which  is  under- 
let if  the  requisites  of  stat  6  G.  4,  c.  57,  a 
2,  be  fulfilled.     Bex  y.  Stoke  Damerel,     308 

XV.  Order  of  removal. 

Defects  apparent  on  the  face.  Post,  XVIIL 1 

XVI.  Appeal  against  order  of  removal 
To  what  sessions. 

Notice  of  an  order  of  removal  was  served, 
June  8th,  1836 ;  the  next  sessions  began,  Jnoe 
28th.  The  practice  of  the  sessions  required 
fourteen  days'  notice  of  appeal.  No  notiee 
being  given,  the  pauper  was  removed,  June 
20th.  Notice  of  appeal  was  served  for  the 
October  sessions. 

Held,  that  an  appeal  lay  to  those  sessions. 
Bex  V.  Juatieee  of  OomumU,  894 

XVII.  Statement  of  gromd  of  appeal. 
1.  Certainty  required  in. 

Appellants  against  an  order  of  reuoral 
stated,  as  their  grounds  of  appeal,  thst  the 
pauper,  subsequently  to  the  settlement  alleged 
to  have  been  obtained  by  her  in  the  appellaat 
parish,  gained  a  settlement  in  another 
parish  by  hiring  and  service  for  a  year  and 
upwards ;  and  also  that  she  gained  a  settle- 
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ment  snbseqaent  to  that  first  mentioned,  by 
hiring  and  pervice  for  a  year  and  upwards, 
and  by  having  serred  several  years  under  a 
general  hiring,  in  the  respondent  parish. 
The  statement  did  not  specify  dates  or  names : 
Held,  an  insufficient  statement,  under  stat  4 
A  5  W.  4,  0.  7«,  8.  81. 

The  notice  of  appeal  and  statement  of 
grounds  are  sufficiently  signed,  if  tiro  over- 
aeers  sign  them,  though  there  is  also  a 
churchwarden,  who  does  not.  Bex  v.  Juttieet 
of  Derbyhire,  885 

3.  Signature  of.    Ante,  1.    Post»  4. 

3.  Service  on  attorney.     Post,  XIX.  I. 

4.  Service  on  one  of  several  officers. 
Under  staL  4  A  5  W.  4,  c.  76,  s.  81,  notice 

of  grounds  of  appeal  is  sufficiently  given, 
if  served  on  one  of  the  officers  having  the 
management  of  the  poor  of  the  removing 
parish. 

And  such  notice  is  sufficient  if  signed  by  a 
migority  of  such  officers  of  tho  appellant 
parish ;  no  fraud  appearing.  Rex  v.  Jtutieee 
of  Warwiekehiref  873 

6.  Service  of  fresh  statement 

If  appellant  serve  a  statement  of  the 
grounds  of  appeal,  under  stat  4  A  5  W.  4,  c 
76,  s.  81,  fourteen  days  before  the  sessions 
for  which  notice  of  trying  the  appeal  is  given, 
ftnd  the  appeal  be  entered  and  adjourned,  they 
may,  fourteen  days  before  the  sessions  to 
which  the  adjournment  is  made,  serve  another 
statement,  varying  from  the  first,  and  treat 
fuch  new  statement  as  the  only  one.  Regiwa 
T.  Juetieee  of  Dtrbyekire,  612,  n. 

6.  Service  of  fresh  statement    Post,  XIX. 

ZVm.  Grounds  exoluded  beeanse  not  spe- 
cified. 
1.  Hiring  and  service  not  inconsistent  with 

that  stated  in  the  examination. 

The  parish  of  S.  removing  a  pauper  to  M., 
■ent  to  M.  his  examination^  which  stated  that 
the  pauper  was  hired  by  one  D.  P.  of  T.,  to 
■erve  him  for  a  year,  from  May-day,  1829 ; 
that  pauper  went  into  his  service  in  the  parish 
of  T. ;  that  when  he  had  been  there  a  fort- 
night, his  master  said  that  the  servant  of  his 
mother,  Mrs.  P.,  of  M.,  did  not  suit,  and 
proposed  to  pauper  to  go  and  live  with  Mrs. 
P.  instead  of  him;  and  that  pauper  con- 
tented, went  to  M.,  and  served  the  remainder 
of  his  year  with  Mrs.  P.,  without  any  fresh 
agreement 

M.  appealed,  stating,  by  their  notice  of 
gronnds  of  appeal,  that  the  pauper  did  not 
gain  any  settlement  in  M.  by  reason  of  his 
having  been  hired  by  D.  P.  of  T.  to  serve 
him  for  a  year,  and  having  served  D.  P.  for 
a  fortnight  in  T.,  and  D.  P.'s  mother  for  the 
rest  of  the  year  in  M.,  under  the  cireum- 
f tances  stated  in  this  examination ;  and  that 
pauper's  contract  of  service  with  D.  P.  was 
dissolved  on  pauper's  leaving  the  same. 

At  the  sessions,  the  respondents  opened  as 
their  ease,  that  the  pauper  had  been  hired  by 
and  served  D.  P.,  father  of  the  above-men- 
tioned D.  P.,  and  husband  of  Mrs.  P.,  for  a 
year  ending  at  May-day,  1829;  that  the 
hiring  in  1829  was  by  D.  P.  the  younger,  as 
agent  for  his  father,  and  that  the  pauper  in 
fact  served  for  the  whole  year,'  beginning  on 
May-day,  1829,  under  the  original  hiring 
made  on  behalf  of  D.  P.,  the  father.     The 


«  sessions  received  proof  of  this  ease,  and  con- 
firmed the  order,  subject  to  the  opinion  of  the 
Court  of  K.  B<  on  the  admissibility  cf  the 
evidence. 

Held  that,  by  stat  4  A  5  W.  4,  o.  76,  s.  81, 
the  respondents  were  precluded  from  going 
into  such  evidence.  Order  of  sessions 
qdkshed.     Rex  v.  Miei^rUmf  878 

2.  Objections  on  the  face  of  the  order. 

Stat  4  A  5  W.  4,  0.  76,  s.  81,  precluding 
appellants  against  an  order  of  removal  from 
entering,  at  sessions,  into  any  ground  of  ap- 
peal not  specified  in  the  statement  sent  with 
their  notice  of  appeal,  Ac,  extends  to  ob- 
jections apparent  on  the  face  of  the  order. 

Per  Coleridge,  J.,  in  an  order  removing 

parents  and  children,  the  omission  to  state 

the  children's  names  is  not  a  defect  apparent 

on  the  face  of  the  order.    Rex  v.  Withem- 

'  wick,  273 

3.  For  uncertainty  in  the  statement    Ante, 
XVIL  1. 

XIX.  Adjoamment  of  appeaL 

Semble,  that  the  statement  of  the  gronnda 
of  appeal  under  stat  4  A  5  W.  4,  c.  76,  s.  81, 
must  be  sent  or  delivered  to  the  overseers 
themselves;  and  thatservice  on  their  attorney 
is  insufficient 

But,  assuming  that  to  be  so,  the  sessions, 
where  such  statement  has  been  served  on  the 
attorney  only,  may,  if  they  think  fit,  adjourn 
the  appeal,  such  power  being  ineident  gene- 
rally to  them  as  a  court,  except  where  taken 
away  by  statute. 

Qussre,  whether,  there  having  been  time 
to  serve  the  statement  regularly  before  the 
sessions  at  which  the  appeal  is  entered,  and 
a  statement  having  been  served  irregtUarly 
as  above,  the  appellants  can,  upon  the  ses- 
sions adjourning  the  appeal,  serve  a  fresh 
statement 

If  a  sufficient  notice  of  appeal  be  served, 
but  a  defective  statement  of  grounds  of 
appeal,  tho  sessions  are  not  bound  to  adjourn, 
the  appeal ;  the  compulsory  clause  in  9  Q.  1, 
c.  7,  s.  8,  not  extending  to  the  notice  of 
grounds  of  appeal     Rex  v.  JCimbolton,    60S 

XX.  Special  case. 

When  the  proper  mode  of  raising  a  point 
Post»  XXII.  1,  2. 

XXI.  Finding  of  sessions. 

Not  reversed  unless  necessarily  wrong.  Ante, 
XIIL  4. 

XXIL  Mandamus  to  hear  appeal. 
Where  the  sessions  have  granted  a  case.  , 

1.  On  appeal  against  an  order  of  rem  oral, 
the  sessions,  without  going  into  the  appeal, 
quashed  the  order,  subject  to  a  case,  on  a 
point  said  to  turn  upon  the  construction  of 
sUt  4  A  3  W.  4,  e.  76.  The  case  not  being 
brought  up,  this  Court  refused  to  hear  the 
point  discussed  on  an  application  by  the  re- 
spondents for  a  mandamus  to  enter  con- 
tinuances and  hear  the  appeaL  Rex  v.  Juetieee 
of  Suffolk,  109 

2.  An  appeal  against  an  order  of  removal 
coming  on  for  trial,  the  sessions,  on  an 
alleged  defect  in  the  notice  of  appeal,  (that 

^  the  notice  had  been  served  on  one  only  of 

*  several  garish  officers,)  dismisred  the  appeal 

unheard,  confirmed  the  order   and  (at  the 
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instance  of  tbe  appellants)  granted  a  eai|. 
The  appellant!,  without  bringing  np  the  case, 
moved  for  a  mandamne  to  the  juBtices  to 
enter  continuances  and  hear  the  appeal. 
Writ  refused.  Bex  v.  Jtutieet  of  Northamp- 
touwhire,  llln. 

XXIII.  Filiation. 
Notice  of  application.    Ante,  IL  (a)  2. 

POOE  LAW  COMMISSIONERS. 
PooB,  L 

POOR  RATE. 
Pooh,  V.,  VL,  VII.,  VIU. 

PORT. 
Harbovr. 

POSSESSION. 

I.  And  property.    Baron  and  Fkmb,  L 

IL  By  relation  to  act  of  bankruptcy.    Bavk- 

RUPT,  II.  ' 

TIL  Plea   denying   plunUff'e   possession    of 

goods,  how  supported.   Babkrupt,  II.   Eyx- 

DRBCB,  IV.  3. 

IV.  Reduction  into.    Barob  abd  Fbme,  L 

V.  Essential  to  confer  a  title  on  tenant  at  will 
by  the  operation  of  the  statute  of  limitations, 
8  A  i  W.  4,  c.  27,  8.  7.    Limitations,  IL  I. 

POST  DIEM. 
Bankrupt,  I. 

POWER. 

I.  Of  Poor  Law  Commissioners.    Poor,  I. 

II.  Of  anditora  under  vestry  act    Auditor,  L 

III.  To  distrain.   Landlord  abd  Tbbabt,  L  1. 

IV.  Want  of,  effect  on  construction  of  agrae- 
ment.    Landlord  and  Tenant,  1. 1. 

V.  Of  distress  and  entry,  usual.  Landlord 
AND  Tbbant,  IL 

PRACTICE. 
I.  How  proved.     Eyidbncb,  XIV.  1. 
IL  Of  other  courts. 
L  InsoWent    Debtors'    Conri      Etidbncb, 
XIV.  1. 

III.  On  affidavit  of  debt  Pribonbr,  III. 
Affidavit,  III.  3. 

IV.  Privilege  from  arrest    Arrbst,  I. 

V.  As  to  prisoners. 

1.  Liberty  of  the  rules.     Prisonbr,  L  I. 

2.  Declaring  against    Prisonbr,  IIL 

VI.  Proceedings  between  declaration  and  trial. 

1.  On  plea  in  abatement    Abatbmxnt,  L 

2.  Security  for  costs.     Costs,  II. 

3.  Particulara  of  demand.    Particular,  IV. 

4.  Notice    to    admit    documents.      Docu- 
ments, I. 

6.  Notice  of  trial.    Notice,  IV. 

VIL  Trial. 
1.  When  points  ought  to  be  made.    Notice, 
IV.  2. 

VIIL  Judgment 
1.  On  a  writ  of  right    Judoment,  IL 


IX.  On  taxation  of  eoeta. 

L  Against  bail.    Bail,  IL 

2.  As  to  setting  off  eoets.    Costs,  IL 

X.  On  reversal  of  outlawry  by  eonsent  In- 
terest, II.  1. 

XI.  On  mandamus. 

Auditor,  L    Treasitsbr,  L 

XII.  On  writ  of  contnmaoe  capiendo.  CoN- 
tumace  Capiendo,  L,  II. 

XIIL  On  motion  for  quo  warranto  Information. 
Quo  Warranto,  VI.  2. 

PRAYER  OF  JUDGMENT. 
When  not  required  in  plea.    Landlord  akd 
Tenant,  I.  2. 

PRELIMINARIES. 
L  Presumed  to   have    been    eompUed   witL 

Mandamus,  L  1. 
II.  When  too  late  to  allege  non-eompliasee. 

Mandamus,  1. 1. 

PRESCRIPTION. 

For  exclusive  right  of  pasturing  sheep,  how 
construed  as  against  the  lord. 

Tenant  of  B.  prescribed  to  have  for  him- 
self and  his  tenants,  Ac,  occupiers  ^  of  tbe 
farm  of  B.,  the  wU  and  exeinnve  right  of 
patlure  and  feeding  of  theep  and  /a«ift«on  L, 
as  to  the  said  farm  of  B.  belonging  and  ap- 
perUining :  Held,  that  this  did  not  entitle 
him  to  take  in  the  sheep  and  lambs  of  other 
persons  to  pasture  on  L.,  for  that  by  tb« 
terms  of  the  grant,  some  interest  in  th« 
pasture  was  reserved  to  the  lord,  and  the 
above  practice  was  pr^udicial  to  such  io- 
terast    Jonet  v.  Hichard,  WO 

PRESENCE. 

Of  parties  at  the  time  of  a  copy  being  made 
when  necessary  to  make  the  copy  evidence. 
Evidence,  XIII.  1. 

PRESENT  DEMISE. 
Lanldord  and  Tenant,  1. 1* 

PRESENTMENT. 
Of  bill  of  exchange.  Bills  of  Exchabob,  IIL 


Railway. 


PRESTON. 

COMPEBBATIOB,  II.  4. 


PRESUMPTION. 

I.  When  there  is  none  as  to  (acts  not  alleged. 
Barob  abd  Feme,  I. 

IL  Not  of  facts  necessary  to  establish  a  griev- 
ance.   Replevin,  L 

III.  Omnia  rite  esse  acta.     Mabdamus,  L  1. 

IV.  Not  that  sheriff  before  replevying  g»T« 
notice  to  lord  of  liberty  with  cognisance  ot 
replevins.     Replevib,  L 

V.  That  praliminaries  are.  oomplied  with. 
Mandamus,  I.  1. 

VL  Usage  according  to  charter.    Ibbaiitaht, 

I.  1.     Tolls. 
JVII.  Instrument  f^om  nsage.    Hiqhwat,  I 
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VUL  Of  lieente  to  eneloie  wMte,  from  ao- 

«|iiie8eeiice  of  lord.    Manor,  L 
UL  Of  exomption  from  oountj  rate.   Countt, 

Z.  After  Terdicty  ai  to  poinii  not  pat  to  the 

Jury.     Konca,  IV.  t. 
XL  Of  error  from  content  to  rereraal  of  oat- 

lAwry.    iNtaRXSTy  IL  1. 

PRIMA  FACIB  CASB. 

Inenmbent  on  relator  to  make  oat    Quo  Wab^ 
KAHTO,  v.  S. 

PRINGB,  FORBION. 

OOBTS,  IL 

PRINCIPAL  AND  AOBNT. 

AOKHT. 

PRIOR  BNOUMBRANGB. 
Landlord  and  Trnant,  IL 

PRISONBR. 
I.  Liberty  of  the  mlei. 

1.  When  grantable  by  the  marshal  and  when 
by  the  Coart. 

The  marshal  has  no  power  to  grant  the 
rules  to  a  party  in  oontempt,  except  where 
the  contempt  is  merely  in  not  paying  money. 
Application  for  the  indalgenoe  most  be  made 
to  the  Coart. 

Qa»re,  whether,  except  as  abore,  the 
marshal  can  grant  a  day  rale  to  a  party  in 
eontempt  ? 

Where  a  party  was  in  the  enstody  of  the 
marshal  in  a  snit  in  this  Court,  charged  lUso 
f«r  a  contempt  in  not  patting  in  an  answer  to 
»bill  in  equity  in  the  Court  of  Exchequer,  this 
Court,  upon  affldarit  of  ill-health,  directed  the 
marshal  to  allow  him  the  rules  till  a  stated 
time,  when  be  would  ha^e  an  opportunity  of 
M>plying  to  the  Court  of  Exchequer.  Jn  re 
OompertMf  656 

2.  When   the  prisoner  is  also  charged  for 
eontempt  in  another  court    Ants,  1. 

IL  Discharge. 

L  When  on  motion.  Covtumaox  Capirrdo, 

L2. 
2.  For  irregnlarity,  time  of  application  for. 

Post,  IIL 

m.  Proceedings  against 
Berriee  of  declaration. 

A  declaration  against  a  defendant  in  the 
enstody  of  the  marshal  must  be  served  on  the 
prisoner  in  person,  or  on  the  keeper  of  the 
prison ;  and,  in  default  of  this,  the  service 
and  all  subsequent  proceedings  will  be  set 
saide  for  irregularity. 

And  this,  though  the  defendant  has  em- 
ployed an  attorney  in  an  application  to  be 
discharged  oat  of  custody,  and  the  declara- 
tion was  served  on  such  attorney. 

An  affidavit  to  hold  to  bail,  in  an  action 
of  6.  against  N.,  was  as  follows.  H., 
manager  of  the  T.  bank,  maketh  oath  "and 
aaith  that  N.  is  Justly  and  truly  indebted  to 
B.,  as  one  of  the  registered  public  officers 
of  the  T.  bank,  in  the  sum  of  504.,  for  money 
lent  by  this  deponent,  as  such  manager  as 
aforesaid,  to  the  sidd  N.  at  his  request" 

VOL.  xxxm. — 85 


^eld,  to  be  irregular,  under  stat  7  G.  4,  o. 
48,  s.  9,  but  not  a  nullity. 

And,  therefore,  the  defendant  having  ob« 
tained  a  rule  in  this  Court  to  be  discharged 
out  of  custody  upon  another  ground,  which 
rule  was  discharged,  the  Court  refused,  on 
an  application  in  a  subsequent  term,  to 
discharge  the  defendant  out  of  custody  for 
such  defect  in  the  affidavit,  he  not  swearing, 
(though  he  urged  in  argument,)  that  his  at- 
tention had  not  been  drawn  to  the  irregula- 
rity at  or  before  the  time  of  the  previous  ap- 
plication.   iS^peneer  v.  Newton,  630  n. 

IV.  For  contempt   Ante,  L  1. 


From  arrest. 


PRIVILEGE. 
Arrrst,  L 


PROCEEDING. 

What  is  a,  under  Insolvent  Debtors'  Act,  7  G. 
4,  a  57,  s.  70.    Byidrncr,  XII.  2. 

PROCESS. 
Regular,  irregolar  execution  ot  Attorxrt,  IIL 

PROFITS. 
Incidental  to  office.    Statutr,  XLV.  6 

PROMISE. 

L  Implied  not  raised  where  an  express  pro- 
mise is  relied  on.  Vrndor  and  PuROHASRRy 
IV.  1. 

II.  Entire,  what  cannot  be  applied  to  part  of 
the  consideration.  Vrrdor  and  Porcrasrr, 
IV.  L 

III.  To  pay  the  debt  of  another.  BrAirun, 
IX.  1. 

rV.  When  implied  for  or  against  oorporation 
aggregate.    Corporation,  L,  IL 

PROMISSORY  NOTB. 
Bills  or  Bxohanor. 

PROMOTIONS. 
Mrmoranda. 

PROOF. 
Means  of.    Will,  IL  1. 

PROPERTY. 
And  possession.   Baron  and  Fcrr,  I 

PROTEST. 

BiTeet  of,  by  a  party  compelled  to  sign  a  receipt 
in  a  special  character.    Exrcutor,  IL 

PROVISIONAL  ASSIGNMENT. 

AaSIONMRNT. 

PUBLIC  COMPANY. 

L  Mandamus  to,  to  summon  a  compensation 

Jury.    Mandamus,  1. 1. 
n.  Assumpsit  by  and  agidnst    CorporatioVi 
L,IL 


544 


Index. 


PtBLIC  DOCUMENTS. 
L  Deposit  of.    Tbbasurbr,  I. 
n.  Inspection  of.    Irspkction,  L  1. 
HL  Do  not  ceaae  to  be  »o  beeanse  they  oontldn 
priTata  diecharges.    Treasurer,  L 

PUBLICATION. 

Of  an  indention,  what  suiBoient  as  agidnst 
subsequent  patentee.    Patent,  I. 

QUALIFICATION. 

L  Loss  of  by  town  councillor.  Mahdamtts,  IL 

1. 
IL  Want  of,  in  officer  de  facto.  Quo  Warrax- 

TO,  VL  8. 

QUARTER  SESSIONS. 
Sbbbions. 

QUASHINQ. 
X.  ^tam  to  mandamus.    TRflASimnR  ,1. 
XL  Writ  de  contumaoe.  Cohtumace  Capibhdo, 

n. 

HL  Indictment,  on  aooonnt  of  the  number  of 
grand  jurors.    Qrahd  Jurt,  L 

QUO  WARRANTO. 

I.  When  it  lies. 
Against  a  town  councillor.    Post,  VI.'  2. 

n.  When  the  proper  remedy  rather  than  man- 
damus.   Mahdamitb,  IL  1. 

IIL  When  it  does  not  lie. 
Not  for  the  office  of  guardian  of  the  poor, 
under  i  A  5  W.  4,  c  76.    Poor,  11,  (c)  2. 

IV.  Relator. 

1.  What  he  must  show.    Post,  V.  3. 

2.  Who  may  be.     Post,  VL  2. 

8.  Effect  of  Joining  persons  not  qualified. 

Post,  VL  2. 
4.  His  motires  when  taken  into  consideration. 

Post,  VL  2. 

V.  Eyidence. 

1.  What  affidavits  may  be  used.   Post,  VL  2. 

2.  Explanatory  of  eharter,  Vhen  required. 
Post,  3. 

8.  Must  make  out  a  dear  prima  facie  case. 

The  word  "  inhabitants''  in  a  charter  has 
not  in  iUelf  any  definite  legal  meaning,  but 
must  be  explained,  in  each  case,  extrin- 
sically,  as  by  cTidenoe  of  usage,  or  by  refer- 
ence to  the  context  and  objects  of  the  charter. 

Where,  by  charter,  a  justice  of  peace  was 
to  be  elected  by  the  "  tenants  and  inhabit- 
ants" of  a  manor,  and,  on  motion  for  a  quo 
warranto  information  against  a  party  elected 
to  that  office,  the  unsuccessful  candidate 
complained  that  the  votes  of  "  inhabitants," 
**  not  actual  householders,"  had  been  rejected, 
alleging  that  a  sufficient  number  of  such  votes 
had  been  tendered  on  his  side  to  give  him  a 
msjority : 

Held,  that  the  motion  was  not  sustained, 
inasmuch  as  the  relator  did  not  show  what 
class  of  persons  was,  in  this  case,  compre- 
hended under  the  words  <' inhabitants,  not 
householders,"  and  that  votes  were  tendered, 


f^om  that  class,  sufficient  to  eairy  his  eleetioB. 
Eex  V.  MoMkiter,  158 

VL  When  granted  or  withheld. 

1.  Discretionary  with  the  Court.    Post,  2. 

2.  By  what  considerations  the  Court  wOl  be 
influenced. 

On  motion  for  a  quo  warranto  information 
against  a  town  councillor,  founded  on  a 
defect  in  the  burgess  roll,  it  is  not  a  valid 
objection  to  the  relator  that  he  is  not  a  bur- 
gess ;  his  interest  is  sufficient  if  he  be  subject 
to  the  government  of  the  councillors  as  an 
inhabitant 

If  the  motion  be  made  on  the  affidavits  of 
three  persons,  two  of  whom  are  not  qualified 
to  be  relators,  the  information  may  neverthe- 
less be  granted  if  the  third  party  be  unob- 
jectionable as  a  relator,  though  his  affidavit 
alone  does  not  show  sufficient  ground  for  the 
information. 

Leave  to  file  a  quo  warranto  information 
against  an  individual  corporator,  at  the  io- 
stance  of  a  private  person,  will  not  be  refused 
merely  because  the  proceeding  may  or  will 
have  the  effect  of  dissolving  the  corporation. 

SembU,  that,  in  a  borough  divided  into 
wards,  under  sUt.  6  A  6  W.  4,  o.  76,  the 
assessors  to  revise  the  burgess  lists  with  the 
mayor  must  be  the  assessors  chosen  for  the 
mayor's  ward  under  sect  43,  not  assesson  of 
tiie  borough  chosen  under  sect  37. 

It  is  discretionary  in  the  Court  to  grant  or 
withhold  a  quo  warranto  information,  even 
where  a  good  objectien  to  the  title  is  shown. 
And,  therefore,  in  a  case  where  the  assesson 
were  objected  to,  as  having  been  assessorsof 
the  borough  and  not  for  the  mayor's  ward, 
and  no  satisfactory  answer  was  given,  the 
Court  refused  a  rule  for  an  informatiott,  on 
the  grounds  that  no  fraud  was  imputed,  that 
no  mischief  appeared  to  have  been  don^ 
that  the  prosecution,  if  sucoessfhl,  woold 
probably  dissolve  the  corporation,  and  that 
the  prosecutors  appeard  to  have  that  inten- 
tion. Xex  V.  Parry  f  810 
8.  For  office  which  was  determined,  refused. 

A  party  who  had  been  appointed  to,  and 
was  discharging,  the  office  of  town  clerk  of  s 
borough,  when  the  Municipal  Corporation 
Act,  5  A  6  W.  4,  c.  76,  passed,  was  afterwardi 
removed  by  the  town  council,  and  elaimeo 
compensation  und«r  sect  66.  A  motion  wsi 
then  made,  at  the  instance  of  the  corporation, 
for  a  quo  warranto  information  against  hisOf 
for  exercising  the  office  on  the  alleged  grounds 
that  he  was  not  a  burgesss  at  the  time,  wns 
not  sworn  in,  and  did  not  make  the  declara- 
tion required  by  stat  9  O.  4,  c  17. 

Held  that,  under  the  above  circumstances, 
an  information  ought  not  to  be  granted  for 
the  purpose  of  trying  the  title  to  an  office 
which  was  determined.    In  re  Harritt     474 

QUORUM. 
Clause.    CoimniAca  Oafrhdo,  L  1. 

RAILWAY. 
Aet    OoXFoniATioir,  IL  i. 

RATE. 

BOROUaV-RATS.     COUHTT-RATB.   .POOR.     P^^' 

mar  or  Ratbs. 
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RATKABILITY. 
Pooii,  VL 

RATE-PAYJSIL 
I.  RestrieUon  of  the  vord  "inhabitant"  to 

IlTHABITAHT,  L 

H.  Whether  he  hu  a  right  to  inspect  ooonty 
aoeoantB.    Ixspxctxoii,  L  1. 

BATIONB  TBNXnifi. 

HlOHWAT,  L 

REAL  ACTION. 
JvwiUMVt,  IL 

RBCBIPT. 

Bflbot  in  evidenee  for  a  third  party  of  the  spe- 
cial ehaiaeter  in  which  it  is  signed.  Bxxou- 
not,  IL 

RBOITAL 

Jm  a  will,  that  the  estate  derised  is  charged 
with  a  gross  snm,  effect  of  in  evidence. 
MajroB,! 

RECORD. 

IL  Wliat  errors  do  not  arise  on  the.  RBSTftAnr, 

L  L 
IL  How  affected  by  a  NoL  Pros,  as  to  one  of 

sereral  counts.    Pliadiro,  XXV.  1. 
HL  When  the  court  will  not  look  to  the  whole. 

Vbhdob  avd  Pdecbasbr,  IY.  1. 

IV.  Amendment  of  Nisi  Prins  record  by  insert- 
ing the  date  of  the  original  writ  Aund- 
Mtwt,  IL 

V.  Of  finding  by  compensation  Jniy,  effect  of. 
Mahdamus,  L  1. 

REDEMPTION. 

Rights  of  assignees  of  bankrupt  mortgagor. 
Ravkuupt,  L 

REDUCTION  INTO  POSSESSION. 
Babon  abd  Fbvb,  L 

RBQULARITT. 
Of  proceedings  when  presumed.    Mabdavus, 

REFERENCE. 

ABBXTRAnOB. 

RELATION. 
I.  To  teste  of  mandamus.    Tbbasubbb,  I. 
L,  To  act  of  bankruptcy.    Babkbitpt,  IL 

RELATOR. 
Quo  Wabbabto,  IV. 

REMEDY. 

I.  By  mandamus.  Tbbasubbb,  L  Mabda- 
vus,  L  1. 

IL  Of  curate,  under  67  O.  3,  c  99,  tor  his 
stipend.    Jubudigtiob,  L 


IIL  Loss  of,  not  a  ground  for  setting  aside 
plea  in  abatement.    Abatexbbt,  L 

IV.  On  simple  contract,  for  and  against  corpo- 
raUoa  aggregate.    Corpobatiob,  L,  IL 

REMOVAL. 

L  Of  children  of  wife's  first  marriage.  Poob,  X. 
IL  Order  of,  defects  in.    Poob,  XVIIL  2. 

RENT. 

L  What  not  distrainable  for.    Lamdlobd  abd- 

Tbhabt,  L  1. 
II.  Effect  of  paying  after  end  of  term.   Coyb- 

NABT,  L  1. 
IIL  To  whom  payable  after  notice  of  title 

paramount  to  that  of  lessor.    Labdlord  abd 

Tbbabt,  IIL  2. 
IV.  Debt  for.    Labdlobd  abd  Tbbabt,  IIL  2. 

BENT  CHARGE. 

Rights  of  grantee  under  usual  power  of  entiy. 
Labdlord  abd  Tbbabt,  IL 

RENTING  A  TENEMENT. 
Settlement  by.    Poob,  XUL 

RENTS. 
Trust  to  pay,  effect  of  in  a  wilL    Dbtisb,  IIL  1. 

REPAIR. 
Of  highway,  liability  to  ratione  tenursB.  Hiaa- 

WAT,  L 

REPLEVIN. 

L  By  sheriff  in  liberty  with  cognisance  of 
replevins. 

To  a  declaration,  in  case  for  distraining 
plaintiff's  cattle  on  a  farm  for  rent,  due  to 
D.  for  the  farm,  selling  them  after  a  replevin 
was  granted  by  the  sheriff,  and  paying  the 
proceeds  to  D.,  it  is  a  good  plea  that,  from 
time  immemorial,  the  farm  has  been  parcel 
of  the  manor  of  F.,  and  F.  parcel  of  the 
honour  and  lordship  of  C,  of  which  E.  is  the 
lord ;  and  that,  from  time  immemorial,  E., 
and  all  whose  estate,  Ac,  have  bad  cogni- 
sance of  pleas  and  plaints  in  replevin,  in  the 
courts  of  the  manors  to  be  holden  from 
three  weeks  to  three  weeks,  by  plaints  to  be 
there  instituted,  and  have  replevied  and 
granted  deliverance  of  cattle,  Ac,  as  the 
sheriff  might  in  his  county  before  the  statute 
of  Marlebridge,  and  that  no  sheriff,  Ac, 
might  enter  the  honour  except  in  default  of 
the  bailiffs;  that  such  court  baron  of  the 
lord  of  the  manor  of  F.  had  been  ttom  time 
immemorial  holden  from  three  weeks  to 
three  weeks;  that  E.  made  no  default  in 
replevying  or  granting  deliverance  of  the 
cattle;  that  the  sheriff,  before  he  replevied, 
did  not  require  E.  to  replevy  or  grant  de- 
liverance; and  that  none  but  the  sheriff 
replevied  or  granted  deliverance. 

Although  tiie  plea  does  not  allege  that  the 
cattle  were  impounded  within  the  franchise. 

Under  the  statute  of  Marlebridge,  62  H.  3, 
c  21,  the  declaration  ought  to  have  alleged 
notice  to  the  lord  of  the  franchise,  or  bis 
officer,  and  default  made  by  the  ^ord  or 
ofiloer  in  delivering  the  cattle.    And  §embU 
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that  tbe  default  should  be  an  actual  one,  and 
not  merely  the  delaj  arising  from  the  ordi- 
nary course  of  proceeding  in  the  lord's  court 
Monntey  ▼.  Dau>9on,  752 

II.  Sale  after.    Ante,  I. 

REPLICATION. 

KuUity  need  not  be  replied.  Malicxoub 
Arrbst,  L  1. 

REPRESENTATIONS. 
Verba],  rarying  a  written  inyoice.    Aam,  I. 

REPUTATION. 
Evidence  of  boundaries,  when.    Bourdabt. 

RESIDENCE. 
I.  When  included  in  notion  of  Inhabitant. 

IlVHABrrAlTT,  L 

IL  Of  party,  how  shown  by  his  description  in 
a  writ    GoBTUMACB  Capibkdo,  I. 

in.  Under  apprenticeship.    Poob,  XII.  8. 

lY.  Abroad,  when  a  ground  for  requiring  teeu- 
rity  for  costs.    Costs,  IL 

RESPONSIBILITY. 
Cbihikal  Rbsponsibilitt. 

RESTORATION. 
Of  town  oounoillor.    Mandamus,  IL  1. 

RESTRAINED  CONSTRUCTION. 
CoHSTBUcnoN.    Rbstbaiht,  IIL 

RESTRAINT. 
L  Of  trade. 
1.  Of  druggist,  what  not  unreasonable  in  re- 
spect of  its  duration. 

Declaration,  in  assumpsit,  that  before  and 
at  the  time  of  the  promise,  plaintiff  was  a 
druggist,  and  bad  taken  defendant  into  his 
8er?ice  m  assistant,  at  an  annual  salary,  on 
condition,  (among  other  things,)  that  defend- 
ant should  enter  into  and  perform  the  agree- 
ment after-mentioned;  that  defendant,  in 
consideration  of  the  premises  and  in  per- 
formance of  the  condition,  by  an  agreement, 
reciting  as  above,  agreed  with  plaintiff  that, 
if  defendant  should  at  any  time  thereafter 
exercise  the  tnAe  or  business  of  a  chemist 
and  druggist  in  the  town  of  T.,  or  within  three 
miles  thereof,  defendant  should  pay  plaintiff 
500/.  as  liquidated  damages.  Allegation  of 
mutual  promises  to  perform  the  agreement; 
and  that  defendant  exercised  the  trade  within 
T.  Breach,  non-psyment  of  &00{.  Verdict 
for  plaintiff,  or  non  assumpsit 

Held,  by  the  Court  of  Exchequer  Chamber, 
(on  error  from  the  Court  of  E.  B.,  in  which 
Judgment  had  been  arrested,) 

1.  That  there  was  a  legal  consideration  for 
the  contract. 

2.  That  the  court  could  not  enter  Into  the 
question,  whether  the  consideration  was  equal 
in  ralue  to  the  restraint  agreed  to  by  the  de- 
fendant 

8.  That  the  restraint  was  not  shown  to  be 
unreasonable  or  oppressive  by  the  circum- 


stance that  its  duration  was  not  linited  to 
the  life  of  the  plaintiff,  or  to  the  time  daring 
which  he  should  carry  on  the  businena. 

Judgment  for  the  plaintiff!  Hitcheoek  t. 
Coker,  438 

2.  As  to  the  equality  of  consideration.  Ante, 
1. 

3.  As  common  carrier,  what  not  undue. 

M.  executed  a  deed  reciting  that  he  had 
entered  into  treaty  with  A.  for  the  disposal 
of  the  business  of  a  carrier,  from  London  to 
certain  places  in  Norfolk  and  Suffolk,  and 
from  those  places  to  London,  which  M.  car- 
ried on  and  intended  relinquishing  to  A.: 
that  it  was  thereupon  stipulated  that  M.,  bis 
heirs,  executors,  and  administrators,  should 
not,  at  any  time  thereafter,  exercise  Uie  trade 
of  a  common  carrier,  from,  Ac,  to,  Ac,  (as 
above,)  and  that  A.  should  pay  M.  a  certain 
sum  for  the  good-will.  After  reciting  further 
the  actual  resignation  of  the  business  by  M., 
and  payment  of  the  sum  stipulated,  M.,  in 
consideration  of  such  payment,  covenanted 
to  A.,  his  executors,  administrators,  and  as- 
signs, that  M.,  Ats  heir;  exeeuton,  and  ad- 
miiiMfrafors,  should  not  take  in  or  convey 
any  goods  or  articles  whatever,  from  London 
to  the  other  places  above  mentioned,  or  from 
them  to  London,  which  places  were  formerly 
connected  with  the  said  carrying  concera* 
and  for  the  relinquishment  of  the  carriage  to 
which  M.  had  received  the  above  consideia- 
tion. 

A.'s  executors  brought  corenant  on  the 
deed,  and  alleged  as  a  breach  that  H.  had 
taken  in  and  conveyed  divers  goods  sod 
articles  from  London  to  other  places  above 
mentioned,  which  were  before  the  making  of 
the  deed  connected,  Ac,  and  from  those  places 
to  London,  contrary  to  the  tenor  of  the  deed 
and  of  his  covenant  therein.  Held,  (on  ob* 
jection  taken  to  the  declaration  upon  demur- 
rer to  the  plea,) 

1.  That  the  breach  was  assigned  with  suffi- 
cient particularity,  though  it  did  not  allege 
that  M.  conveyed  the  goods  as  a  common 
carrier. 

2.  That  where  a  party  has  ag^reed  to  forego 
a  business  for  a  consideration,  the  court  can- 
not enter  into  the  reasonableness  of  the  re- 
straint as  compared  with  the  consideration : 
And,  therefore,  that  although  the  restriction 
here  was  unlimited  as  to  time,  the  covenant 
could  not  be  pronounced  void  as  operating 
in  undue  restraint  of  trade.  Archer  v.  Marak, 

959 
i.  Breach  when  sufficiently  assigned.    Ante, 
8. 

II.  Of  covenant. 

To  covenantor's  own  acts.    Cotbnart,  L  L 

III.  Of  construction. 

1.  Of  general  words  in  a  writ,  by  previous 
recitoL    Auditob,  1. 

2.  Of  general  words  by  particular.  TrrHKS,l« 

3.  Of  the  word  "  inhabitants"  to  rate-pi^ers. 
Iheabitamt,  I. 

RETAINER. 
Exbcutob,  IL 

RETROSPECTIVE. 

liDirrATIONS,  II.  1.      COHSTBUCnOH,  L  8. 
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RBTURN. 

L  To  maodamiu. 

1.  Practice  on  arguing.  Auditob,  L    Tbba- 

■URRR,  L 

2.  When  not  qoashed  on  motion.     Tbba- 

SUREB,  I. 

8.  Costs  of  motion  to  qnash.   Trbasurbr,  L 
IL   Of  goodi  not  approTod   by  Corporation 
aggregate.    CorporatioHi  L 


REVISION. 
Of  borgen  list    Quo  Warbahto,  VL  2. 

RBVOCATION. 
L  Of  license,  by  entry.    Manor,  L 
IL  Of  will,  by  burning.    Wiu.,  II.  1. 

•  RIGHT. 

I.  Reasonable  supposition  of.    Nonoi,  IV.  1. 
IL  Of  inspection  of  county  aooounts.    Inbpbo- 

nov,  L  1. 
HL  Of  inspeotion  of  parish  aooounts.  Auditor, 

IV.  To  be  included  in  poor-rate.    Poor,  VIL 

V.  To  notice  of  aotion.    Notiob,  IV. 
VL  To  begin.    AunrroR,  I. 

VIL  Writ  of.    JuDavBiiT,  II. 

VnL  How  affected,  by  alteration  of  law  pen- 
dente lite.    Bills  or  Ezobarob,  L  2. 

IX.  How  to  be  alleged  in  case  for  obstruction. 
PLBADuai  VI. 

RISK. 
Irsubaxcb,  IIL  1,  IV. 

RULE. 

L  Importance  of  case  not  k  ground  for  excep- 
tion.   Attorhbt,  IIL 
n.  Practice. 

1.  Drawing  up.    ARB'rrRATiox,  L 

2.  For  second  Mandamus,  practice  on.   Mab- 
DAMU8,  L  1. 

&  Costs  on.    Trbasubbb,  L 


RULBS  OF  COURT  (QBNBRAL). 

L  Copy  of,  how  prored.    Etidbbob,  XIV.  1. 

IL  Hii  4  W.  4,  for  confining  plaintiff  to  one 
eonnt,  Ac,  does  not  alter  the  practice  as  to  a 
Judge's  order  for  particular  of  escape.  Par- 
ticular, IV. 

IIL  Hil.  4  W.  4,  20.  Admission  of  documents. 
DocuBBirrs,  L 

IV.  Hil.  2  W.  4,  L  6.  Addition  of  deponent 
AmnATiT,  III.  S. 

V.  Hit  4  W.  4,  9.  Commencement  of  plea. 
Landlord  avd  Tbbabt,  I.  2. 

VI.  As  to  notice  of  trial.    NoncB,  V. 


RULBS  (LIBERTY  OF  THE.) 
PBISOinBR,  1. 1. 


SAID. 

Effect  of  the  word,  in  curing  a  misnomer  in  the 
body  of  a  deed.    Poor,  All.  1. 

ST.  ANDREW'S  HOLBORN. 
Local  Act    Poor,  L  (6)  2. 

ST.  OEORGB  THE  MARTTR,  HOLBORN. 
Poor,  I.  (6)  1. 

ST.  PANCRAS. 
Auditor,  L    Poor,  I.  (a)  1. 

SALE. 

L  Brokerwbenresponsible  as  vendor.  Aqbiit,L 

IL  ETidence  ftrom  which  jury  may  infer  autho- 
rity to  sell.    Eyidbkce,  IV.  8. 

IIL  Of  goods  replevied  without  jurisdietioii. 
Rbplbtut,  L 

rv.  By  agent  after  bankruptcy  of  principaL 
Babbrupt,  IL 

SAVINGS  BANE. 

L  Settlement  of  disputes  with  depositors. 

If  a  depositor  in  a  savings  bank  calls  upon 
the  trustees  for  his  deposit,  which  is  not 
paid,  in  consequence  of  an  embesElemont 
committed  by  the  clerk,  and,  on  the  same 
account,  none  6t  the  other  deposits  are  forth- 
.  coming,  such  single  depositor  may,  under 
Stat  9  G.  4,  c.  92,  s.  45,  call  upon  the  trustees 
of  the  bank  to  appoint  an  arbitrator  on  their 
part  for  the  purpose  of  acyudicating  on  the 
dispute  touching  such  depositor's  claim. 

And  the  Court  will  issue  a  mandamus  to 
the  trustees,  if  they  refuse. 

Qusere,  whether,  on  such  arbitration,  the 
trustees  would  be  exempted  from  personal 
liability,  by  stat  9  G.  4,  c  92,  s.  9,  in  a  case 
where  the  default  took  place  before  the 
statute.  Or  generally.  Btx  r,  MildtnkaU 
Savingt  Bank,  962 

IL  LUbUity  of  trustees.    Ante,  L 

SATISFACTION. 

By  paymeift  of  a  smaller  sum,  plea  when  cored 
by  verdict    Plbadino,  XXV.  1. 

SCANDAL. 
In  affidavits  for  a  mandamus,  effect  ot    Tbba- 

SURBBy  L 

SCARBOROUGH. 
Harbour.    Nuisabcb,  L 

SCHEDULE. 
L  Insolvent's,  how  proved.   Etidbbcb,  XIL  2. 
II.  To  statute,  effect  of  in  proof.    Statutb, 
XLV.9. 

SCIENTER. 

L  Of  second  master,  not  necessary  to  complete 
settlement  by  apprenticeship.    Poor,  XII.  2. 

n.  Of  purchaser,  that  a  broker  sells  as  agent, 
when  immaterial.    Aobnt,  I. 

IIL  Of  attorney  delivering  regular  pro  *ms  to 
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a  bailiff,  that  th«  latter  «zeeates  it  irregnlarlj. 
Attornbt,  III. 

IV.  That  parties  coald  not  create  a  lease,  effect 
on  agreement   Laicdlord  and  Tknaht,  L  1. 

SECOND  MANDAMUS. 
Mandamus. 

SECONDARY  EVIDENCE. 
Etidkncb. 

SECRECY. 
Of  grand  juror.    Grand  Jury,  L 

SECURITY. 

L  Foroosts,  when  required  from  foreign  prince. 

Costs,  II. 
IL  Arising  ont  of  illegal  transaotionB.    Bills 

OF  EXCHAHGR,  I.  1,  2. 

SEIZURE. 

Irregolar  nnder  regular  prooess,  remedy  for. 
Attornxt,  IIL 

SELECT  VESTRY. 
Vestry. 

SEPARATE  AND  DISTINCT. 
Bnildingwhat    Poor,  XIIL  1. 

SEPARATE  PARISH. 
Parish. 

SERVANT. 
Oeonpation  as.   Poor,  XIII.  4. 

SERVICE. 
L  Of  notice  of  gronnds  of  appeaL  Poor,  XVIL 

4,6. 
n.  Of  declaration  against  prisoner.  Prisonbr, 

IIL 

IIL  Under  indentures.    Poor,  XXL  2,  8. 

SESSIONS. 

I.  Power  of  a4]onmment    Poor,  XIX 

II.  Effect  of  their  granting  a  case.  Poor,  XXII. 
IIL  Finding    by,    not    disturbed    when   not 

necessarily  wrong.    Poor,  XIII.  1. 
rv.  Inquiry  for  compensation  at    Mandamus, 
L  1. 

V.  To  what,  appeal  against  order  of  removal 
Ues.     Poor,  XVL 

SET-OFF. 

Of  costs,  where  the  attorney  is  substantially 
the  party.    Costs,  IL 

SETTING  ASIDE. 

I.  Declaration  and  proceedings  for  irregularity. 

Prisoner,  III. 
n.  Award.    Arbitration,  I. 

III.  Plea  in    abatement  to  sare    statute  of 
limitations.    Abatement,  L 


SETTLEMENT. 
Poor. 

SEWERS. 

Commissioners  of,  situation  in  which  they  stand. 
Poeoek  r,  0*SkauneMy,  808  n. 

SHARE  AND  SHARE  ALIKE. 
Effect  of,  in  a  devise  of  freehold.    Devise,  IL 

SHERIFF. 

I.  What,  writ  is  to  be  delivered  to.  ConuMAoi 
Capiendo,  I. 

II.  What  he  must  do  before  replevying  in  a 
liberty  with  cognisance  of  replevins.  Re- 
plevin, L 

IIL  Suspension  of  his  liability  in  execution 
of  process  by  plaintiff  appointing  a  spodai 
bailiff. 

F.,  commencing  an  action  against  D.,  wrote 
to  the  sheriff,  "  F.  «.  D.,  I  enclose  you  a  writ 
herein,  and  shall  feel  obliged  by  your  grant- 
ing a  warrant  thereon,  directed  to  M.  and  B. 
I  shall  write  to  B.  in  a  day  or  two."  The 
warrant  was  accordingly  made  out,  and  was 
afterwards  delivered  to  B. :  Held,  sufBciest 
evidence  that  B.  was  employed  by  the  plain- 
tiff as  a  special  bailiff. 

After  the  above  letter  was  written,  and  the 
warrant  was  made  out,  but  before  B.  had 
executed  it,  (or,  as  far  as  appeared,  taken  any 
step  for  that  purpose,)  M.,  the  other  baili^ 
arrested  the  defendant  at  the  suit  of  another 
party,  and  discharged  him,  talcing  a  bail- 
bond  in  that  suit :  Held,  that  the  agency  of 
M.  and  B.,  as  special  bailiffs  for  F.,  was  not 
determined  by  this  arrest,  and  oonsequently 
that  the  sheriff  was  not  liable  to  F.  for  an 
escape.    Ford  v.  Leche,  699 

rv.  Record  and  verdict  how  brought  up  after 
trial  before.      WrigJU  v.  Aeret,  728,  n. 

SHOWING  CAUSE. 
Mandamus,  L  1. 

SICKNES& 

I.  Whether  it  enlarges  the  time  of  a  pirty's 
privilege  from  arrest    Arrest,  I. 

n.  When  a  sufflcient  ground  for  allowing 
prisoner  the  rules.    Prisoner,  L  1. 

SIGNATURE. 

L  Of  certificate  of  proof  of  documents.  Docu- 
ments, I. 

n.  Of  notice  in  bastardy.    Poor,  IL  (a)  2. 
m.  Of  notice  of  grounds  of  appeaL     Pooi^ 

XVIL  1,  4. 
IV.  By  minority.    Poor,  II.  (a)  2,  XVIL  1, 4. 

SIQNIFICAVIT. 
Of  Judges  delegate.    Contumace  Capibndoi  L 

SMALLER  SUM. 

Plea  of  payment  in  satisfaction  of  a  larger 
when  cured  after  verdict.  Pleading,  XXV.  1. 

SOLICITOR. 
Attornet. 
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SOVEREIGN. 


Voreign,  seeniity  for  oosti  when  required  from. 

COBTB,  IL 

SPECIFICATION. 

I.  Of  property  to  be  taken,  in  local  aoL   Man- 

DA1CU8,  1. 1. 
IL  Of  patent    Pat«xt,  L 

SPIRITUAL  COURT. 
CoMTUMACE  Capiendo. 

STATUTE. 
First:  Generally. 
I.  Effect  of  alteration  pendente  lite.    Bills  op 

ExcHANon,  L  2. 
n.  Constraotion.    Construction,  L 
IIL  Effect  in  eridence  of  descriptive  ezpres- 

fliona.    Poor,  L  {b)  2.    Post,  XLV.  9. 

Srcondlt:   Decisions  on  pablio  and  eeneral 
statutes. 

IV.  52  H.  3,  0.  21.    (Marlebridge.)    Replevin 
in  liberties.    Rrplxvin,  L 

V.  32  H.  8,  0.  30.    (JeofaUs.)    SUtement  of 
right  in  declaration.    Pleadino,  VL 

VL  18  Eliz.  c.  14.    (Jeofails.)     Statement  of 

right  in  declaration.    Plbaoino,  VL 
▼IL  27  El.  c  6.    (Demurrers.)    Statement  of 

right  in  declaration.    Pleading,  VL 
VIIL  13  A  14  Car.  2,  o.  12.    (Poor.)    Sec  21. 

Division  of  parishes.    Poor,  L  (5),  2. 
DL  29  Car.  2,  o.  3.   (Frauds.) 

1.  Sect.  4.     Promise  to  pay  the  debt  of 
another. 

Declaration  stated  that  B.  had  sued  defend- 
ant in  equity,  and  had  retained  plaintiff  as 
hia  attorney,  and  that  costs,  vis.  30^.,  had 
become  due  to  plaintiff  as  such  attorney  for 
his  costs  in  the  suit ;  and  that  plaintiff  and 
defendant  had  agreed,  with  the  consent  of 
B.,  that  the  suit  should  bo  disconUnued,  and 
defendant  pay  plaintiff  the  costs  which  were 
dne.  It  then  stated  that,  in  consideration  of 
the  premises,  and  that  B.  had  consented  to 
discontinue,  and  plaintiff  to  accept  his  costs 
from  defendant,  the  latter  promised  plaintiff 
to  pay  him  such  costs,  but  did  not  Plea, 
that  the  promise  was  an  undertaking  to  pay 
the  debt  of  another,  and  was  not  in  writing. 
On  demurrer. 

Held  that  such  promise  was  a  promise  to 
pay  the  debt  of  another,  within  the  Statute 
•f  Frauds,  29  Car.  2,  c.  3,  s.  4.  T^mliwon 
T.  Oell,  604 

1.  Sec  6.    Revocation  of  will  of  freehold. 

Will,  IL  1. 
3.  See.  17.    Sale  of  goods.     Vendor  and 

PCRCHABBR,  IV.  1. 

X.  9  Ann.  c  14.    (Gaming.) 
Sec.  1.     What  securities  void.     Bills  op 
Exchange,  I.  2. 

XL  10  Ann.  c  11.     (Church-building.) 

Sees.  8,  22.    Division   of  parishes.    Poor, 
L  b.2. 

XIL  9  G.  1,  c  7.    (Poor.) 
Sec  8.  Adjournment  of  appeal.  Poor,  XIX. 

XIII.  2  G.  2,  c.  23.    Attorneys.    Attorney,  I. 

XIV.  12  G.  2,  c  13.     (Attorneys.) 
Sec.  7.    Penalties.    Attorney,  I. 


XV.  12  G.  2,  c  29.    (County  rates.) 

Sees.  7,  8.    Deposit  with  clerk  of  peace.  In- 
spection, L  1.    Treasurer,  L 
XVL  24  G.  2,  c.  44.    (Justices.) 

Sec  1.    Notice  of  action.    Notice,  IV.  2. 
XVIL  6  G.  3,  c  25.  (RegulaUon  of  apprentices 

and  others.) 

Sec  4.   Summary  jurisdiction.  Master  and 
Servant,  II. 
XVIIL  22  G.  3,  c  83.  (Poor.) 

Sec.  20.    Mode  of  paying  off  loans.    Poor, 

XIX.  32  G.  3,  c  67.    (Parish  apprentioes.) 
Sec.  7.    Assignment    Poor,  XII.  1. 

XX.  42  G.  3,  c  74.  (Debts  for  building  poor- 
houses.)    Mode  of  paying  off.    Poor,  IIL  1. 

XXL  43  G.  3,c  110.  (Debts  for  building  poor- 
houses.) 
Sec  2.    Time  of  paying  off.    Poor,  IIL  1. 

XXIL  53  G.  3,  c  102.  (Insolvent  debtors.) 
Evidence,  XIL  1. 

XXXIL  53  G.  3,  c  127.  (Ecclesiastical  courts.) 
Writ  de  contumace.  Contumace  Capiendo,  I. 

XXIV.  1.  66  G.  3,  c  51.    (County  rates.) 

1.  Sec  1.    Separate  jurisdiction.     County, 

2.  Sec  18.  PublicaUon  of  abstract    Inspec- 
tion, L  1. 

XXV.  55  G.  3,  c  102.  (Insolvent  debtors.) 
Assignee's  remedy  against  lessee.  Landlord 
AND  Tenant,  III.  2. 

XXVL  56  G.  3,  c  139.    (Parish  apprentices.) 
Sec  2.    Notice  to  parish  officers.     Poor. 
XIL  1. 

XXVIL  57  G.  3,  c  99.    (Nonresidence.) 
Sec.  74.  Ouster  of  common  law  jurisdiction. 
Jurisdiction,  L  1. 

XXVIII.  58  G.  3,  c  93.  (Usurious  securities.) 
Relief  of  innocent  endorsee.  Bills  of  Ex- 
change, L  1. 

XXIX.  59  G.  3,  c  60.  (Renting  a  tenement) 
Poor,  XIIL  1. 

XXX.  1  G.  4,  c  119.  (Insolvent  debtors.) 
Evidence,  XIL  1. 

XXXL  4  G.  4,  c  64.    Gaols.) 

Sec  4, 12, 13,  Newgate.    Newgate. 
XXXIL  1.  6  G.  4,  c  16.    (Bankrupts.) 

1.  Sec.  70.    Mortgage,  redemption  by  as- 
signees.   Bankrupt,  I. 

2.  Sees.  81,  82.     Protection  of  purchasers. 
Bankrupt,  II. 

XXXIIL  6  G.  4,  c  57.  (Renting  a  tenement) 
Poor,  XIIL  2,  XIV.  1. 

XXXIV.  7  G.  4,  c  46.  (Partnership  as 
bankers.) 

Plea  of  illegality.    Pleading,  X. 

XXXV.  7  G.  4,  c  57.    (Insolvent  di^btors.) 
Sec  76.  Evidence.    Evidence,  XIL  1,  2. 

XXXVL  7  A  8  G.  4,  c  80.    (Malicious  tree- 

pass.) 

Sec  24.  Supposition  of  right 

Sec.  41.  Notice  of  action.    Notice,  IV.  1. 
XXXVII.    9    G.  4,  c  17.     (Repealing  Test 

Acts.) 

Sec.  2.  Subscribing  declaration.    Quo  War- 
ranto, VL  3. 
XXXVIIL  9  G.  4,  c  92.    (Savings  banks.) 

Sec.  9.    Liability  of  trustees. 

Sec  45.    Arbitration.    Savings  Bank,  I. 
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XL  Settlement  by  hiring  and  eerviee.  • 

1.  Service  completed  since  the  new  statute. 
Pauper  served    for  a  year  contioaously 

under  two  successive  contracts,  the  first  a 
hiring  for  less  than  a  year,  the  second  a 
yearly  hiring.  After  she  had  so  served  for 
a  year,  and  bofore  the  term  of  the  yearly 
hiring  hyd  expired,  the  poor-law  amendment 
act,  4  A  6  W.  4,  c  78,  passed. 

Held,  that  no  settlement  was  gatnedi  under 
88.  64,  85.    Rex  v.  Rettendonf  298 

2.  Service  under  a  hiring  for  a  year,  during 
which  Stat.  4  A  5  W.  4,  c.  78,  passed,  can- 
not be  united  with  a  previous  service,  for 
the  purpose  of  conferring  a  settlement; 
though  a  year  of  service  was  completed 
before  the  passing  of  the  act  JUgina  v. 
St.  John  (A«  Evang^litt,  300  n. 

S.  Restriction  of  respondent  to  that  stated  in 
the  pauper's  examination.   Post,  XVIIL  1. 

4.  Statement  of,  in  grounds  of  appeaL  Post, 
XVII.  1. 

XII.  Settlement  by  apprenticeship, 
i.  Assignment  of  parish  apprentioe. 

The  assignment  of  a  parish  apprentice, 
'  under  stat  32  O.  3,  c.  57,  s.  7,  recited  that 
the  apprentice,  Elisabeth  Matthews,  was 
bound  to  Thomas  Melhuish,  and  that  Thomas 
Melhuish  assigned  Elizabeth  Matthews  to  At 
P.,  and  that  M.  P.  did,  by  the  contract  of 
assignment,  agree  to  accept  "  the  said  Eli- 
sabeth Melhuish"  as  an  apprentioe,  Ac  Held, 
(on  a  case  stated  by  the  quarter  sessions,) 
that  the  Court  would  intend  'Uhe  said 
Elisabeth  Melhuish"  to  mean  Elisabeth 
Matthews;  and  that  the  assignment  was  good 
for  the  purpose  of  settlement. 

The  provisions  in  staL  58  G.  3,  o.  130, 
8.  2,  which  require  that,  on  the  binding  of  a 
parish  apprentice  into  a  new  parish,  notice 
of  the  indenture  shall  be  given  to  the  officers 
of  such  parish,  do  not  extend  to  an  assign- 
ment    Bex  V.  SrmiHsttr,  608 

2.  Service  with  second  nuistBr. 

An  apprentice  may  gain  a  settlement  by 
serving  a  second  master  with  the  assent  of 
the  first,  although  the  second  master  never 
knew  of  the  apprentioeship,  if  the  service  b« 
in  other  respects  a  good  service  under  the 
indentures.     B0X  v.  Saudkunt,  130 

3.  Binding  abroad. 

An  indenture  was  made  in  Newfoundland 
between  pauper,  being  an  Englishman  and 
of  age,  and  G.  a  merchant  of  Newfoundland, 
(having  also  an  establishment  in  England,) 
jiritnessing  that  the  pauper  bound  himself 
apprentice  as  a  sailor  to  C,  with  covenants 
that  pauper  would  serve  C.  as  an  apprentice, 
aad  that  C.  would  take  pauper  as  an  appren- 
tice, and  maintain  him  during  the  term. 

Held,  that  pauper  gained  a  settlement  in 
an  English  parish  by  residence  and  service 
there  under  this  indenture,  and  that  no 
evidence  of  the  law  of  Newfoundland  was 
necessary.     Bex  v.  Cloeworth,  288 

XIII.  Settlement  by  renting  a  tenement 
1.  Nature  of  tenement 

The  renting  and  occupation  of  a  granary, 
lying  over  another  building,  and  under  the 
same  roof  with  it,  but  accessible  only  by*  a 
ladder  from  the  outi>idc,  and  having  no  com- 
munication with  the  building  below,  conferred 


no  settlement  under  stat  50  6.  3,  c  50.  Rem 
V.  Senley.vpon-Tkamegf  204 

2.  Oceapation  of  whole  subject  of  demise. 
Under  stats.  8  G.  4,  c.  57,  and  1  W.  4,  c. 

18,  a  settlement  is  not  gained  by  renting  a 
tenement,  unless  the  whole  subject-matter  of 
the  demise  be  occupied  by  the  party  hiring. 
Pauper  hired  two  distinct  cottages,  at  a 
rent  of  14L  for  the  two,  underlet  one,  and 
occupied  the  other  for  a  year,  paying  the  rent 
for  both.  The  cottage  which  he  occupied 
was  worth  more  than  10/.  of  the  rent  Held, 
that  he  gained  no  settlement  Bex  v.  Berke- 
toell,  282 

3.  Extent  of  occupation.    Post,  XIV. 

4.  Occupation  as  servant 

Pauper  was  hired  by  D.  to  take  care  of  bis 
stock  on  certain  marshes.  It  was  agreed 
that  he  should  have  12«.  a  week  wages,  and 
the  keep  of  a  cow,  and  he  was  to  occupy  a 
house  on  the  marshes,  rent  free.  The  home 
had  been  hired  by  D.  with  the  marshes,  and 
was  always  appropriated  to  the  person  who 
looked  after  the  stock  there.  Pauper  wsi  to 
go  into  the  house,  at  Michaelmas,  and  it  was 
stipulated,  at  his  desire,  "  that  he  should  not 
be  obliged  to  leave  the  house  unUet  he  had 
notice  to  quit  at  Jfickaelmae"  He  took  charge 
of  the  stock,  entered  on  the  cottage  in  1817,. 
and  resided  there  nine  years,  having  no  other 
employment  than  the  charge  of  D.'s  stock. 

The  sessions,  on  appeal  against  an  order 
of  removal,  found  that  the  pauper  had  oeea- 
pied  the  cottage  as  servant,  not  as  tenant, 
and  had  gained  no  settlement  by  such  ocea- 
pation ;  and  they  sent  a  case,  desiring  the 
opinion  of  this  court,  whether  or  not  they 
bad  not  eome  to  a  proper  decision. 

Held,  that,  on  the  above  facts,  the  findiog 
of  the  sessions  was  not  necessarily  wroog, 
and  therefore  that  it  ought  not  to  be  disturbed. 
Bex  V.  Snape,  278 

XrV.  Settlement  by  payment  of  rates. 
Eifect  of  underletting. 

Since  stat.  1  W.  4,  c.  18,  a  settlement  may 
still  be  acquired  by  payment  of  rates  in 
respect  of  a  tenement,  part  of  which  is  under- 
let, if  the  requisites  of  stat  6  G.  4,  c.  57,  a 
2,  be  fulfilled.    Bex  v.  Stoke  Dam^rti,     308 

XV.  Order  of  removal. 

Defects  apparent  on  the  faoe.  Post,  XVIIL  1 

XVI.  Appeal  against  order  of  removal 
To  what  sessions. 

Notice  of  an  order  of  removal  was  served, 
June  8th,  1838 ;  the  next  sessions  began,  Joce 
28th.  The  practice  of  the  sessions  required 
fourteen  days'  notice  of  appeal.  No  notice 
being  given,  the  pauper  was  removed,  June 
20th.  Notice  of  appeal  was  served  for  the 
October  sessions. 

Held,  that  an  appeal  lay  to  those  sessions. 
Bex  V.  Jneticf  of  OomwiU,  ^94 

XVII.  Statement  of  ground  of  appeaL 
1.  Certainty  required  in. 

Appellants  against  an  order  of  removal 
stated,  as  their  grounds  of  appeal,  that  the 
pauper,  subsequently  to  the  settlement  allegea 
to  have  been  obtained  by  her  in  the  appcIUot 
pari«h,  gained  a  settlement  in  another 
parish  by  hiring  and  service  for  a  year  and 
upwards ;  and  also  that  she  gained  a  settle- 


Index. 


641 


Bent  subsequent  to  that  iint  mentioned,  by 
hiring  and  serviee  for  »  year  and  upwards, 
and  by  having  served  several  years  under  a 

fanerai  hiring,  in  the  respondent  parish, 
be  statement  did  not  specify  dates  or  names  : 
Held,  an  insufficient  statement,  under  stat  4 
A  5  W.  4,  c.  7«,  s.  81. 

The  notice  of  appeal  and  statement  of 
grounds  are  suflBciently  signed,  if  two  over- 
seers sign  them,  though  there  is  also  a 
ehurch warden,  who  does  not.  Rex  v.  Jntief 
of  Derbykire,  886 

2.  Signature  of.    Ante,  1.    Post,  4. 
8.  Service  on  attorney.     Post,  XIX.  1. 
4.  Service  on  one  of  several  officers. 

Under  stet  4  A  &  W.  4,  c.  70,  s.  81,  notioe 
of  grounds  of  appeal  is  sufficiently  given, 
if  served  on  one  of  the  officers  having  the 
management  of  the  poor  of  the  removing 
parish. 

And  such  notice  is  sufficient  if  rigned  by  a 
majority  of  such  officers  of  the  appellant 
parish;  no  fraud  appearing.  Rex t.  Juttiete 
o/  Warwiclukire,  873 

6.  Service  of  fresh  statement 

If  appellant  serve  a  statement  of  the 
grounds  of  appeal,  under  stat  4  A  5  W.  4,  c. 
76,  s.  81,  fourteen  days  before  the  sessions 
for  which  notice  of  trying  the  appeal  is  given, 
mod  the  appeal  be  entered  and  adjourned,  they 
nay,  fourteen  days  before  the  sessions  to 
which  the  adjournment  is  made,  serve  another 
statement,  varying  from  the  first,  and  treat 
■ueh  new  statement  as  the  only  one.  Regina 
V.  Jutticee  of  Derbythire,  612,  n. 

6.  Service  of  fresh  statement     Post,  XIX. 

ZVIII.  Grounds  ezoluded  because  not  spe- 
cified. 
1.  Hiring  and  serviee  not  inconsistent  with 

that  suted  in  the  examination. 

Tho  parish  of  S.  removing  a  pauper  to  M., 
■ent  to  M.  his  examination,  which  stated  that 
the  pauper  was  hired  by  one  D.  P.  of  T.,  to 
serve  him  for  a  year,  from  May-day,  1829; 
that  pauper  went  into  bis  service  in  the  parish 
of  T. ;  that  when  he  had  been  there  a  fort- 
night, his  master  said  that  the  servant  of  his 
mother,  Mrs.  P.,  of  M.,  did  not  suit,  and 

¥  reposed  to  pauper  to  go  and  live  with  Mrs. 
\  instead  of  him;  and  that  pauper  con- 
sented, went  to  M.,  and  served  the  remainder 
of  his  year  with  Mrs.  P.,  without  any  fresh 
agreement 

M.  appealed,  stating,  by  their  notice  of 
grounds  of  appeal,  that  the  pauper  did  not 
gain  any  settlement  in  M.  by  reason  of  his 
having  been  hired  by  D.  P.  of  T.  to  serve 
him  for  a  year,  and  having  served  D.  P.  for 
a  fortnight  in  T.,  and  D.  P/s  mother  for  the 
rest  of  the  year  in  M.,  under  the  circum- 
stances stated  in  the  examination ;  and  that 
pauper's  contract  of  service  with  D.  P.  was 
dissolved  on  pauper's  leaving  the  same. 

At  the  sessions,  the  respondents  opened  as 
their  case,  that  the  pauper  had  been  hired  by 
and  served  D.  P.,  father  of  the  above-men- 
tioned  D.  P.,  and  husband  of  Mrs.  P.,  for  a 
year  ending  at  May-day,  1829;  that  the 
hiring  in  1829  was  by  D^  P.  the  younger,  as 
agent  for  his  father,  and  that  the  pauper  in 
fact  served  for  the  whole  year,'  beginning  on 
May- day,  1829,  under  the  original  hiring 
made  on  behalf  of  D.  P.,  the  father.     The 


4  sessions  reeeived  proof  of  this  ease,  and  con- 
firmed the  order,  subject  to  the  opinion  of  the 
Court  of  K.  B.  on  the  admissibility  cf  the 
evidence. 

Held  that,  by  stat  4  A  5  W.  4,  c.  76,  s.  81, 
the  respondents  were  precluded  from  going 
into  such  evidence.  Order  of  sessions 
qdkshed.     Rex  v.  MieUrton,  878 

2.  Objections  on  the  face  of  the  order. 

Stat  4  A  5  W.  4,  c.  76,  s.  81,  precluding 
appellants  against  an  order  of  removal  from 
entering,  at  sessions,  into  any  ground  of  ap- 
peal not  specified  in  the  statement  sent  with 
their  notice  of  appeal,  Ac.,  extends  to  ob- 
jections apparent  on  the  face  of  the  order. 

Per  Coleridge,  J.,  in  an  order  removing 
parents  and  children,  tbe  omission  to  state 
the  children's  names  is  not  a  defect  apparent 
on  the  face  of  the  order.  Rex  v.  YKtfAem. 
toiek,  273 

3.  For  uncertainty  in  the  statement    Ante, 
XVII.  1. 

XIX.  Adjournment  of  appeaL 

Semble,  that  the  statement  of  the  grounds 
of  appeal  under  stat  4  A  5  >?.  4,  c.  76,  s.  81, 
must  be  sent  or  delivered  to  the  overseers 
themselves;  and  thatservice  on  their  attorney 
is  insufficient 

But,  assuming  that  to  be  so,  the  sessions, 
where  such  statement  has  been  served  on  the 
attorney  only,  may,  if  they  think  fit,  adjourn 
the  appeal,  such  power  being  incident  gene- 
rally to  them  as  a  court,  except  where  taken 
away  by  statute. 

QusBre,  whether,  there  having  been  time 
to  serve  tbe  statement  regularly  before  the 
sessions  at  which  the  appeal  is  entered,  and 
a  statement  having  been  served  irregularly 
as  above,  the  appellants  can,  upon  the  ses- 
sions adjourning  the  appeal,  serve  a  fresh 
statement 

If  a  sufficient  notice  of  appeal  be  served, 
but  a  defective  statement  of  grounds  of 
appeal,  tho  sessions  are  not  bound  to  adjourn 
the  appeal ;  the  compulsory  clause  in  9  Q.  1, 
c.  7,  s.  8,  not  extending  to  tho  notice  of 
grounds  of  appeaL    Rex  v.  KimbottoUf    603 

XX.  Special  case. 

When  tbe  proper  mode  of  raising  a  point 
Post,  XXII.  1,  2. 

XXL  Finding  of  sessions. 
Not  reversed  unless  necessarily  wrong.  Ante. 
XIII.  4. 

XXII.  Mandamus  to  hear  appeal. 
Where  the  sessions  hare  granted  a  ease.  , 

1.  On  appeal  against  an  order  of  removal, 
the  sessions,  without  going  into  the  appeal, 
quashed  the  order,  subject  to  a  case,  on  a 
point  said  to  turn  upon  the  construction  of 
sUt  4  A  5  W.  4,  0.  76.  The  case  not  being 
brought  up,  this  Court  refused  to  hear  the 
point  discussed  on  an  application  by  the  re- 
spondents for  a  mandamus  to  enter  con- 
tinuances and  hear  the  appeaL  Rex  v.  Juetices 
of  Suffolk,  109 

2.  An  appeal  against  an  order  of  removal 
coming  on  for  trial,  the  sessions,  on  an 
alleged  defect  in  the  notice  of  appeal,  (that 

^  the  notice  had  been  served  on  one  only  of 

'several  parish  officers,)  dismisfed  the  appeal 

unheard,  confirmed  the  order    and  (at  the 
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ZXXIX.  1  W.  4»e.  18.  (RentiBff  a  tenement) 
Poor,  XIII.  1,  XIV. 

XL.  1  A  2  W.  4,  e.  60.    (Vestriei.) 

1.  Parish  which  had  adopted.  Poor,  I.  (o)  1. 

2.  See.  34,  35.    Prodaetion  of  aecouDti  to 
aaditon.    Auditor,  L 

XLL  8  A  4  W.  4»  e.  98.    (Bank  of  England.) 
/      L  Plea  of  illegality  of  partnership.    Plkad- 

DTO,  X 

2.  See.  7.     Exemption  of  bills  at   three 
months  from  usury  laws.    Bills  of  Ex- 
CHurai,  L  1. 
XUL  3  A  4  W.  4,  c.  27.    (Limitetion  of 

actions  relating  to  real  property.)    Sects.  2, 

7, 15,  34.    Accruer  of  title  to  tenant  at  wiU. 

LiMITATlORB,  IL 1. 

XLIIL  4  A  6  W.  4»  c  76.   (Poor  Law  Amend- 
ment Act) 
L  Sec.  28.  Order  to  build  workhouse.  Poor, 

L(c)L 
2.  Sec  26.    Formation  of  onions.    Poor,  L 

(6)2. 
8.  Sec  82.    Unions.    Poor,  L  (6)  2. 
4.  Sec  38.    Quo  warranto  does  not  lie  for 

the  offlee  of  guardian.    Poor,  IL  (e)  2. 
8.  Sec  39.    Administration  by  guardians. 

Poor,  L  (a)  1,  {b)  1. 

6.  Sec  67.    Settlement  of  wife's  ehUdren  by 
former  marriage    Poor,  X 

7.  Sects.  64,  65.     Settlement  by  hiring  and 
serrice.    Poor,  XL  1,  2. 

8.  Sec  78.    Signature  of  notice  in  bastardy. 
Poor,  IL  (a)  2. 

9.  Sec.  81.    Pauperis  examination.    Poor, 
XVIIL  1. 

10.  Sec.  81.     Grounds  of  ^ipeaL     Poor, 
XVIL  1,  4,  XIX 

XLIV.  6  A  6  W.  4,  c  41.    (SecuriUes  arising 
out  of  illegal  transactions.) 
Sec  1.     Whether  retrospeotlyc    Bills  of 
EXCHAKOR,  L  1,  2. 

XLV.  6  A  6  W.  4,  c  76.    (Municipal  corpora- 
tions.) 

1.  Sects.  37,  48.    Assessors.    ReTision.    Quo 
Warrahto,  VI.  2. 

2.  Sec  62.    Vacation  of  offloc    Mahdaxub, 
ILL 

8.  Sects.  60,  66.     Jurisdiction  of  county 

jusUoes. 

Under  ss.  60  and  65  of  stat  6  A  6  W.  4,  c 
76,  county  magistrates  may  determine  oom- 
plainte  against  corporate  officers  refusing  to 
deliver  up  papers,  though  such  officers  reside 
within  the  precincts  of  the  corporation,  and 
the  corporation  hare  magistrates.  In  re  Jut- 
fieet  of  Oateahead,  660,  n. 

4.  Sec.  66.    Compensation.  Quo  Warrarto, 

VL8. 
6.  Sec.  66.    Compensation  for  plaoe  of  clerk 

to  the  Justices. 

Before  and  until  the  corporation  Act,  (6  A 
6  W.  4,  c.  76,)  T.  was  common  clerk,  protho- 
notory,  and  clerk  of  the  peace  of  the  borough 
•of  B.  during  good  behaviour:  and  acted  as 
•clerk  to  the  justices  of  the  borough,  as  by 
usage  the  common  clerk  bad  always  done, 
either,  as  T.  alleged,  incidentolly  to  the  office 
of  common  clerk,  or,  as  was  alleged  in  an- 
swer, by  appointment  of  the  justices;  the 
office  of  clerk  to  the  justices  not  being  men- 
tioned in  the  charters  or  mnnimenta.  After 
the  act  passed  he  was  appointed  town  clerk ; 


and  afterwards,  upon  a  separate  commistioa 
of  the  peace  being  granted  to  the  borough, 
another  person  was  appointed  clerk  to  the 
justices,  by  the  justices  under  that,  commis- 
sion. 

Held,  that  T.  was  entitled  to  compensation 
under  sect  66,  for  the  loss  of  the  emolument 
derived  from  the  place  of  clerk  to  the  jus- 
tices. 

Although,  after  the  appointment  of  the  new 
derk  to  the  justices,  a  court  of  quarter  ses- 
sions was  granted  to  the  borough,  and  T.  was 
appointed  clerk  of  the  peace. 

Semble,  that,  if  the  Lords  Commissioners 
of  the  Treasury  order  compensation  to  a 
party  not  holding  an  office  which  falls  within 
sec  66,  this  Court  will  not  enforce  the  order 
by  mandamus  to  the  oorporatibn. 

But  they  will  grant  such  mandamus  whers 
the  Lords  Commissioners  have  ordered  com- 
pensation to  a  party  holding  such  an  offiee. 
J?cz  V.  ifajror,  Jtc,  of  BridgtwaUr,  339 

6.  Sec  66.   Compensation. 

Power  of  Lords  of  Treasury.    Ante,  6. 

7.  Sec  66.    Compensation. 
Mandamus  to  enforce.    Ante,  6. 

8.  Sec  92.    Appeal  against  borough-rsts. 

BOROCOH-RATR. 

9.  Schedule. 

Not  conclusive  as  to  the  boroughs  men- 
tioned being  municipal  corporations. 

The  fact  that  G.  is  mentioned  as  a  "Bo- 
ough,"  in  schedule  A.  of  stat  6  A  6  W.  4,  e. 
76,  and  that,  in  the  same  schedule,  '<Tb« 
boroughholders  and  freemen  of  the  boroufh 
of  G."  are  mentioned  in  connexion  with  i^ 
as  the  "corporate  body,"  is  not  conclusive  of 
the  place  having  been  a  borough,  or  ths 
boroughholders  and  freemen  a  munieipsl 
corporation,  before  the  stotvte.  And,  oa 
evidence  to  the  contrary,  the  Court  refused 
to  issue  a  mandamus,  calling  on  the  stewsrdi, 
Ac,  of  such  boroughholden  and  freemen  to 
deliver  up  moneys  and  documents  to  the  cor- 
poration esteblished  in  G.  under  the  statnte. 
MtOB  V.  Grteme,  648 

Thirdlt:  Local  acts. 

XLVL  Beverley  gas  works.    Poor,  VL  1 

XLVIL  Birmingham  gas  and  poor.    Pooa^  VI 

L 
XLVm.  neworth  endosura.    Poor,  VL  1 
XLIX  Great  Marlow  ehuroh.    Titsrb,  L 
L.  Nottingham  waterwoAs.    ICardaxus,  L  1. 
LL  Old  Artillery  Ground,  poor,  Ac    Poor,  I 

(6)L 

LIL  St  Andrew's,  Holbom,  poor.    Poor,  L 

(6)2. 
LIIL  St  Paneras  ohuroh.    Auditor,  L 
LIV.  St  Paneras  seleet  vestry.    Poor,  L  («} 

L 
LV.  Wigan  and  Preston  railway.    CorpxiU- 

noR,  IL  4. 

STATUTE  OF  FRAUDS. 
Statute  IX 

STATUTES  OF  LIMITATIONS. 
LiMiTATioHS,  Statutes  op. 
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STIPEin). 
Conte's  remedy  for,  under  non-reiidenoe  aet 

JUBUpiCTIOH,  I. 

STRANGER. 

I.  Intereit  in,  when  not  presumed.  Maxdaxvb, 
LI. 

IL  When  plaintiff  elalming  through  a  tenancy 
at  will,  eouTerted  into  a  fee  by  uninterrupted 
posseedon,   eannot   recover  eyen   against 

LmiTATIOHS,  IL  1. 

SUBMISSION. 

ASBrrBATIOH. 

SUCH. 

iniaiher  the  word  may  be  applied  in  the 
oonstruotion  of  a  statute.     Bill  of  Ex- 

CBAaQM,  L  1. 

SUIT. 
AonoH. 

SUPPRESSION. 
In  affida?its  for  a  mandamus.    Tbiasubkb,  L 

SURCHARGE. 
Of  oommoBy  how  to  be  replied.    Comx oh,  L 


SURVEYOR. 
Charges  ttft,  when  not  allowed  in 

TEMBATIOM,  IL  4. 


Com- 


SURVIVORSHIP. 
As  between  baron  and   feme.     Baboh  avd 

SUSPENSION.  ^ 

L  Of  term  by  entry  of  prior  encnmbranoer. 

Landlord  axd  Tknaht,  IL 
IL  Of  sheriff's  duty  to  arrest  on  a  ci^ias  by 

plaintiff's  own  aet    Shsbiff,  IIL 

SUSPICION. 

Of  felony,  distinotion  between  reasonable  and 
bona  fide.    Nonci,  IV.  2. 

TAXATION. 
Costs. 

TENANT. 
Labplobd  akd  Tbbamt. 

TENANT  AT  WILL. 

Did  not  acquire  a  title  under  S  i;  4  W.  4,  c.  27, 
s.  7,  if  he  had  quitted  possession  before  the 
aet  passed.    Limitatiors,  IL  1. 

TIJNANT  FOR  LIFE. 
Compensation  to.    Mardamus,  L  1. 


TENDER. 
L  Of  money. 
By    assignees  of  bankrupt   to  mortgagee. 
Bankrupt,  L 
n.  Of  votes. 
Under  charter.    Quo  Wabbaxto,  V.  8. 

TENEMENT. 
I.  When  it  ineludes  tithes.    Tithbs,  L 
IL  Settlement  by  renting.    Poor,  XIIL 

TERM. 
L  Covenant  for  continuance.    Cotxii art,  L  L 
n.  determination  of  by  death  of  cestui  que  vie. 

COYBirAHT,  L  1. 
nL  Determination  of  by  assignee  of  Insolvent 

lessor.   Landlord  and  Tenant,  III.  2. 

IV.  Effect  of  attornment  by  termor  to  a  prior 
encumbrancer  with  a  limited  interest  Land- 
lord AND  Tenant,  II. 

V.  Suspension  of,  by  entry  of  priojr  encum- 
brancer.   Landlord  and  Tbnant,  IL 

TERMS. 

L  Not  accepted,  when  no  waiver  of  an  objec- 
tion.   Arbitration,  L 

n.  Imposed  on  reversal  of  outlawry  by  oonsent 
Intebest,  IL  1. 

TESTATOR. 
Deyibe.   Will. 

TESTE. 
Of  mandamus,  relation  to.    Tbbasubbb,  I. 

THEREBY. 
Construction  of  in  pleading.    Plbaddto,  VL 

THIRD  PARTY. 
L  Interest  in,  when  not  presumed.      IfAH- 

DAMUB,  L  1. 

EL  Title  of,  when  it  cannot  be  set  up.  Vbndob 

AND  Purchaser,  L 
nL  How  affected  by  notice  of  award.    Labb- 

LORD  AND  Tenant,  IL 

TIME. 
L  Of  making  motion  to  set  aside  an  award. 

Arbitration,  L 
IL  Of  serving  grounds  of   appeaL      Poor, 

XVIL  6,  XIX 
IIL  Of   takiuff    advantage   of    irregularity. 

Prisoner,  IIL 
rv.  Of  assent  and  nomination,  under  a  charter. 

iNHABrrANT,  I. 

V.  Of  action  commenced,  proved  by  producing 

the  originaL    Amendment,  II. 
VL  Non-possession  at  the  time  of  the  teste  of 

the  writ,  returned  to  mandamus  to  deposit 

document    Treasurer,  L 

VII.  Certificate  that  A.  is  alive  at  the  time. 
Life,  IV. 

VIII.  Allowance  for.    Compensation,  II.  4. 

IX.  Of  action  commeneed,  amendment  of  N.  P. 
record  by  inserting.    Amendment,  IL 

X.  Of  escape,  judge's  order  for  particular  may 
require.    Particular,  IV. 
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XL  Of  p&3ring  off  loMu  to  gaardiins  of  poor. 
Poor,  III.  1. 

XIL  To  return  goods  not  approved  by  corpo- 
ration aggregate.    Corporation,  I. 

XIII.  Of  appeal  against  order  of  removaL 
Poo>,  XVL 

XIV.  Of  forbearance,  whether  material  on  a 
bill  payable  at  or  within  three  months,  with 
nsurious  interest.    Bills  or  Exchanor,  1. 1. 

XV.  Certainty  of,  in  statemont  of  grounds  of 
appeal.    Poor,  XVIL  1. 

TITHES. 

I.  When  rateable  to  church-rate. 

By  an  act  for  rebuilding  a  parish  church, 
certain  trustees  were  empowered  to  borrow 
money,  and  for  payment  thereof  to  make 
rates  "  on  the  full  annual  rent  or  value  of  the 
houtetf  ioare&ou«e«,  thopt,  buildingtf  landt, 
tmementtf  and  hereditamentt  rated  or  ratetible 
for  the  relief  of  the  poor  of  the  said  parish 
of,"  Ac,  "  on  all  and  every  the  tenants  or 
occupiers  of  the  said  parish."  In  ease  of 
non-payment,  the  act  gave  a  power  of  dis- 
tress, under  warrant,  which  any  justice  of  the 
county  was  authorised  and  required  to  grant, 
on  certain  proof. 

Held  that»  under  the  first-mentioned  danse, 
a  lessee  and  occupier  of  tithes  was  rateable 
in  respect  of  them,  tithes  being  rated  to  the 
poor  within  the  parish. 

And  that  justices  of  the  county,  who  had 
refused  a  warrant  on  the  ground  that  tithes 
were  not  rateable  under  the  act,  ought  to  be 
compelled  by  mandamus  to  grant  it.  Bex  v. 
Barker,  388 

IL  When  included  under  the  words  "tenements 
and  hereditaments."    Ante,  I. 

in.  Mandamus  to  justices  to  issue  distress 
warrant     Ante,  I. 

TITLE. 

L  By  the  operation  of  8  4  4  W.  4,  o.  27,  s.  7, 
(Tenant  at  Will.)    LiinTATioifS,'  IL  1. 

n.  When  not  intended  in  pleading  the  obstrne- 
tion  of  a  right    Plbadiiio,  YL 

III.  Of  person  jointly  interested,  cannot  be  set 
np,  when.    Vrndob  aitd  Pdbohashr,  I.  1. 

rV.  What  insufficient  for  lessor  of  plaintiff  In 
ejectment,  even  against  a  stranger.  ImuTA- 
TIONS,  IL  1. 

TITLE  PARAMOUNT. 

I.  Effect  of  entry  under.  Laudlord  ahd  Tbn- 
▲irr,  IL 

n.  Effect  of  notice  not  to  pay  rent  by.    Laud 

LORD  AND  TkNANT,  IIL  3. 

III.  How  pleaded  by  lessee,  to  debt  for  rent  by 
lessor.    Landlord  and  Trnant,  IIL  2. 

TOLLa 

The  grant  of  a  fair  "  cum  omnibus  libertaUbns 
et  Tiberis  eoneuetudinibue  ad  ht^usmodi  feriam 
pertinentibns"  does  not  give  right  to  take 
tells. 

In  an  action  for  tolls  at  a  fair,  plaintiff 
gave  evidence  of  immemorial  usage.  Defend- 
ant, in  answer,  produced  a  grant  of  the  fair 
by  Henry  IIL,  with  the  above  words.     The 


judge  told  the  jury  that  "eonsuetadioes" 
generally  meant  tolls,  but  that,  if  the  context 
raised  a  doubt,  the  expression  might  be  inter- 
preted by  usage.  It  was  also  a  question 
at  the  trial  whether  the  charter  was  the 
original  grant,  or  only  a  confirmation,  of 
which  some  probability  appeared.  A  verdict 
being  given  for  the  plaintiff^  this  Court 
granted  a  new  trial,  on  the  ground  that  the 
jury,  if  they  believed  the  charter  to  be  the 
original  grant,  would  have  been  misled  as  to 
its  effect  by  the  above  direction.  The  Earl 
ofEgremont  v.  iS^aiil,  924 

TOWN-CLERK. 

His  title  to  compensation  under  the  Municipal 
Reform  Act    Quo  Wabranto,  YL  3. 

TOWNSHIP. 

Who  are  overseers  of  the  poor  Ibr.    Poos, 
IL  (a)  2. 

TRADE. 
L  Restraint  of.    Rbstraint,  I. 
II.  What  does  not  amount  to  exeroising.   Ix- 

8URANCR,  III.  1. 

TRANSFER. 
In  warehouseman's  books,  when  conclusive  ob 
vendor.    Vendor  and  Purchaser,  L  1. 

TRAVBLLIN0  EXPENSES. 

COMPRNSATIQN,  H.  4. 

TRAVERSABLE  ALLEGATION. 
Pleading,  X. 

TRAVERSE. 

I.  Effect  of,  on  points  not  broiight  in  questioiL 

Pleading,  VL 
IL  Of  "  all,"  where  the  munbtr  is  not  materisL 

Common,  L 

TREASURER. 

I.  For  county,  his  accounts. 

By  Stat  12  G.  2,  c.  29,  s.  7,  the  treasurer 
of  every  county  is  to  keep  booke  ofentriee  of 
sums  received  and  paid  by  him ;  and  is  aiao 
to  deliver  in  aceo^mte  to  the  justicee  at  every 
quarter  sessions,  with  vouchers,*  and  by  sec 
8,  the  accounts  and  vonohers,  after  having 
been  passed  by  the  justices,  are  to  be  depoiited 
with  the  clerk  of  the  peace,  who  is  to  keep 
them  among  the  records  of  the  cennty,  to  be 
inspected  by  the  justices. 

A  treasurer  delivered  in  documents,  coo- 
slating  of  separate  papers,  containing  re- 
spectively the  clerk  of  the  peace's  account  of 
the  county  rate,  and  other  charges  to  the 
treasurer's  debit,  and  also  the  bills  which  be 
had  paid,  and  the  vouchers.  At  the  same 
time  he  exhibited  his  >K>ok  of  entries  of  the 
sums  received  and  paid.  The  justices  com- 
pared the  book  with  the  documents,  de- 
posited the  documents  and  vouchers  with 
the  clerk  of  the  peace,  signed  the  treainreri 
discharge,  (under  sect  »,)  in  his  ^^  ^ 
entries,  and  returned  it  to  him  so  signed. 
Held, 

L  That  the  book  of  entries  thereby  becsBS 

the  accounts  passed,  and  therefore  that  auch 
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book  waa  to  be  kept  by  tbe  clerk  of  tbe 
peace,  not  hy  the  treasurer  himself. 

2.  That  a  mandamne  lay  to  the  treaeorer 
to  deposit  it. 

3.  And  this,  althoagh  it  eontained,  beeide 
the  discharges  of  the  treasarer,  those  of  his 
&ther,  who  had  been  treasurer  before  him, 
and  had  paMcd  the  accounts  in  the  tame 
way. 

4.  And  although  the  affidavits  on  which 
the  rule  was  granted  eontained  (besides  the 
above  facts)  charges  of  dishonesty  against 
the  treasurer,  which  the  opposing  affidavits 
alleged  to  be  false  within  the  knowledge  of 
the  applicants,  and  omitted  facts  exculpating 
the  treasurer  from  such  charges,  which  also 
the  opposing  affidavits  alleged  to  bo  within 
the  knowledge  of  the  applicants. 

The  mandamus  issued,  reciting  the  book 
to  be  in  the  defendant's  custody,  power,  and 
control ;  and  was  tested  the  day  on  which  the 
rule  for  the  mandamus  was  made  absolute. 
Return,  that  the  book  was  not  at  the  time 
of  the  t«8te,  nor  since  nor  at  the  time  of 
the  return,  in  the  custody,  Ac.  The  Court 
refused  to  take  the  return  oiT  the  file,  or 
quash  it,  on  motion,  upon  affidavit  of  the 
facts  as  above  stated,  and  of  the  belief  of 
deponents  that  the  defendant's  object  was  to 
evade  the  process  of  the  Court. 

But  the  Court  reftised  the  defendant  the 
costs  of  the  last  motion,  though  moved  with 
eosts.    E«x  V.  Payn,  392 

IL  laspscTiON,  L  1. 

TREASURY,  LORDS  OF. 
Statum,  XLV.  6. 

TRESPASS. 
L  Malicious.    Notice,  IV.  1. 

n.  Irregular  seisure  under  regular  process. 

ArroBUBT,  III. 
TTL  Attorney  when  liable  in,  for  acts  of  bailiff. 

AnOBNBT,  III. 

ly.  Scienter  when  material  in.  Attorhbt,  IIL 

V.  Notice  of  action.    Koticb,  IV. 

YL  Measure  of  damages  in.    Attobkvt,  HL 

TRIAL. 
L  Notice  of  and  continuance.    Notiob,  IV. 
IL  Effect  of  alteration  in  law  before.    Bills 

OF  EXCHANGB,  I.  2. 

m.  Omission  to  make  points  at.  Nones, 
IV.2. 

TROVER. 

L  By  baron  and  feme  for  inventory  of  goods 
mortgaged  to  feme  when  sole.  Baron  ahd 
Fbmb,  I. 

n.  Asainst  agent  dealing  with  property  after 
bankruptcy  of  principal.    Bankrupt,  II. 

in.  Plea  of  license  by  a  person  jointiy  inte- 
rested with  plaintiit  Vbndor  and  Pur- 
CHA8BB,  L  1. 

rV.  Defence  not  available  under  the  general 
issue.    Bankbvpt,  IL 

V.  Evidence  on  plea  denying  plaintiff's  posses- 
rion.    BviDBNCB,  rV.  3.    Bankrupt,  IL 


TRUST. 
To  pay  rents,  effect  of  in  a  will.  Dbtisb,  IIL  L 

TRUSTEE. 
I.  Of  real  property. 

1.  When  a  devisee  to  uses  takes  the  legal 
estate.    Dbvisb,  III.  1. 

2.  To  preserve  contingent  remainders,  ab- 
sence of  in  a  will.    DbVisb,  IIL  1. 

3.  When  rateable  in  respect  of  cestui  que 
trust's  beneficial  occupation.    Poor,  VL  2. 

U.  Parochial,  Ac 

1.  For  government  of  the  poor.    Poob,  L 
(5)  1,  2. 

2.  Under  local  act,  when  liable  to  aoeoont ' 
before  parish  auditors.    Auditor,  I. 

8.  Of  savings  bank.    Savings  Bank. 

UNA  CUM  ASSENSU. 
Differs  from  pari  passu.    Inhabitant,  L 

UNDERLETTING. 

Effect  of,  as  to  gaining  a  settiement.    Poor, 
XIIL  2,  XIV. 

UNINTERRUPTED. 
Possessioii.    LouTATioNg,  n.  I. 

UNION. 

L  Power  to  form  under  new  poor  law.    Poor. 

L  (6)  1,  2. 
n.  Consent  of  guardians  of,  where  sufficient  aa 

against  a  dissentient  parish.    Poor,  I.  (e). 
m.  What  not  an  already  existing.    Poor,  L 

(*)2. 
rV.  "  United  parishes."    Effect  of  the  words 

in  a  statutory  description  of  the  district. 

Poor,  L  (5)  2. 

USAGE. 

L  In  oonstmotion  of  charter.    Inhabitant,  L 

Tolls. 
IL  When  presumed  according  to  charter.    Ih- 

HABrrANT,  L 

m.  When  it  does  not  raise  a  presumption. 

HlOHWAT,  I.     COUNTT,  L  1. 

USES. 
Devise  to.    Dhtibb,  IIL  L 

USURY. 
Bill  of  Exchanoh,  L  1. 

VACANCY. 

In    town    eonncil,   by  loss   of  qualification. 
Mandamus,  IL  1. 

VALUATION. 

Of  parish    vnder  local   ae^  appeal   andnst 
Poor,  VL  1. 

VALUE. 

L  Of   consideration,   how    inquirable.      Rb- 

BTRAINT,  L  1. 

IL  Measure  of. 
I.  On  an  iiregular  seizure.  Attornbt,  ILL 
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2.  On  a  hoTsa  wamotj.    WABmASTT. 
S.  Id  rating  boUdiags  and  maeluAeiy.  Pooa, 
VLl. 

YARIANCK 
la  fetdemant  easaa.    Poor,  XVIIL  L 

VENDOR  AKD  PURCHASBR. 
L  What  oompIetM  a  lala  of  gooda. 

In  trover  for  goods,  defendant  pleaded 
that  the  assignees  of  M.,  a  bankrupt,  were 
interested  in  the  goods  as  tenants  in  eommon 
with  plaintill^  and  that  defendant,  by  the  leave 
and  license  of  the  assignees,  eonverted,  Ae. 
Replieation,  that  the  assignees  were  not  so 
interested;  and  issue  thereon.  Defendant 
had  sold  the  goods  to  plaintiff  as  the  sole 
fmrehaeer,  and  had  ordered  the  warehouse- 
men, in  whose  hands  they  were,  to  weigh 
them  over,  which  had  been  done,  and  the 
goods  transferred  into  plaintiif 's  name  in  the 
warehousemen's  books.  Afterwards  the 
assignees  of  M.  gave  notiee  of  their  eUum  to 
defendant,  and  he  ordered  the  warehoasemen 
to  detain  the  goods,  which  were  still  in  their 


Held  that,  as  between  the  defendant  and 
plaintiff;  the  sale  and  transfer  were  conclusive 
of  the  latter  being  sole  proprietor ;  and,  there- 
fore, that  the  alleged  title  of  the  assignees, 
supposing  evidence  of  it  to  have  been 
receivable  under  the  special  plea  upon  which 
plaintiff'  had  tendered  issue,  would  not  have 
been  an  available  defence.  JTteraa  v.  San- 
dart,  615 

IL  Liabilities  of  the  parties. 
1.  Broker    when    responsible    as   vendor. 

AOBNT,  L 

S.  Of  vendor,  on  bankruptcy  of  a  person 
jointly  interested  with  Uie  purchaser. 
Ante,  L 

'8.  Protection  of  transactions  after  bank- 
ruptcy of  vendor.    Baxkbvpt,  IL 

in.  Form  of  the  contract 
As    to    what   it   is  conclusive.     Ante,  I., 
Agbnt,  I. 

IV.  Pleading. 
L  On  specific  contract  after  failure,  as  to 
part. 

Doclaration  stated  that  defendant,  on  July 
22d,  1834,  was  indebted  to  plaintiff  in  7032. 
for  g^ods  sold,  and  that,  in  consideration 

.  thereof,  and  that  plaintiff  would  buy  wool  of 
him,  to  the  value  of  6312.,  and  would  give 
him  time  for  payment  of  the  7032.  till  Octo- 
ber 25th,  1834,  defendant,  on  July  22d,  pro- 
mised to  pay  plaintiff  for  the  wool  and  for  the 
goods  previously  sold,  by  accepting  a  bill  at 
three  months  from  July  22d,  when  requested ; 
that  plaintiff  sold  defendant  the  wool  on  the 
above  terms,  consented  to  give  time,  Ac,  and 
drew  a  bill  for  the  aggregate  amount  due ; 
tiiat  he  requested  defendant  to  pay  him  the 
said  amount  by  accepting  such  bill,  but  that 
defendant  would  not  pay  the  same  by  ac- 
cepting the  said  bill,  or  otherwise.  Pleas : 
1.  Stating  facts  which  rendered  the  contract 
as  to  the  wool  void  under  sect  17  of  the 
Stetute  of  Frauds.  2.  That  plaintiff  sold  the 
wool  with  a  warranty,  which  he  broke,  and 
defendant  returned  the  wool.  Qeneral  do- 
murror. 
Held :  1.  That  the  special  contract  failing 


as  to  the  5311,  die  whole  fkaed,  aad  eense- 
qnenUy  thai  the  pleas  were  a  eomplcte 
answer  to  the  action.  , 

2.  That  the  Covt  eovld  not  pass  over  the 
speeifie  eontraet  to  pay  by  aceeptiBg  a  bill, 
and  give  judgment,  ex  officio,  on  the  above 
record,  that  the  plaintiff  was  entitled  to 
reeovor  the  7031  Bead  w.  BmUrtw,  459 
2.  Anta,L 

VERDICT. 

L  Against  evidenee,  where  damages  under  20L 

ArroBBBT,  IIL 
IL  Presumption  in  support  ot  Mabbaxts,  L  L 
IIL  Rffect  oi;  as  to  poiatonol  made  at  the  trial 

NoncB,  IV.  2. 
rV.  Of  compensation  jury  how  enforced.  Mai- 

DABU8,  L  L 

V.  Entry  by  arbitrator.    ABBrrBATiOB,  L 
VL  Does  not  cure  defects  on  questions  psmad 

over  in  the  pleading.    Plbadibo,  VL 
VIL  When  it  cures  plea  of  satisfaction  by  pay- 
ment of  a  smaller  sum.    Pi«baj>ib«,  ZXV.  1. 

VESTRY. 
I.  Select    PooB,  L  (a)  1. 
IL  Auditor  nader  vestry  act     Aubitob,  L 

VICTUALLER. 
Custom  to  erect  booths  at  fiur«.    Costob,  L 

VOID. 
In  part    Vbhbob  abb  Pvbchasbb,  IV.  1. 

VOTES. 
>Ci^ori<7  of  under  eharter.     Quo  Wabbavto, 

VOUCHERS. 
Ibspbctiox,  L  1. 

WAIVER. 

L  Of  irregularity  in  affidavit  of  debt,  what 

delay  amounts  to.    Pbisokbb,  IIL 
IL  What  not  a.    Abbxtbatiom,  I. 

WARD. 
Assessors  ofl    Quo  Wabbanto,  VI.  1 

WAREHOUSEMAN. 
Vbbbob  ahd  Pubcbasbb,  1. 1. 

WARRANT. 
L  For  compoBsation  jury,  mandamus  to  itn^ 

Mabdamus,  L  1. 
IL  Of  attorney,  issuing  execution  on,  in  breach 

of  terms.    Malicious  Abbbst,  L 
IIL  To  special  bailiff,  how  far  secesiary  to 

authorise  his  detention  of  one  arrvitsd  b/ 

him  at  the  suit  of  another  party.  Sbbbitp,  IU' 

WARRANTY. 
L  1.  Breach  of,  in  fire  insurance.    iKSirBAifCif 

IV. 
n.  Pleading. 

1.  Declaration.    Post,  IIL 

2.  Breach  of,  pleaded.     Lhburahcb,  Iv. 


Index. 


555 


TTT.  Mearare  of  dunagei. 

•  la  an  aetioa  for  breaoh  of  warranty  of  a 
horse,  the  pUintiif  cannot  recover  as  special 
damage  the  loss  of  a  bargain  for  resale  of  the 
horse,  though  the  contract  of  resale,  at  a 
profit,  had  been  actaally  completed  before  the 
nnsoandness  was  discovered. 

The  plaintiiT  having  boaght  at  451,,  and 
retold  at  55/.,  but  having  been  obliged  to  take 
back  the  horse  in  consequence  of  the  un- 
sonndness,  and  ultimately  to  sell  him  at  17L, 
Quart,  whether  the  measure  of  damages,  in 
an  action  brought  as  above,  be  the  diiferonce 
between  the  pnoe  given  by  the  plaintiff  and 
that  ultimately  obtained  by  him,  or  between 
the  last-mentioned  price  and  the  actual  value 
of  the  horse  if  he  had  been  sound  at  the  time 
of  the  last  resale :  and,  whether  the  advance 
of  price  on  the  first  resale  by  the  plaintiff 
may  be  left  to  the  jury  as  a  measure  of  such 
value. 

QtMT*,  also,  whether  the  plaintiff  may 
recover  in  respect  of  such  advance  of  price, 
as  the  produce  of  his  care  and  expense  be- 
•towed  upon  the  horse  between  times  of  the 
purchase  and  of  the  first  resale.  He  cannot 
■o  recover  on  a.  declaration  alleging  merely 
that  he  bought  the  hone  at  45(.,  sold  him  at 
65L,  and,  by  reason  of  the  unsoundness, 
was  obliged  to  refund  the  bbL  and  resell  the 
horse  at  17L,  whereby  he  lost  the  profit  which 
would  have  accrued  to  him  from  selling  the 
horse  if  sound.    Clare  v.  Maynard,  519 

WASTB. 
^eetment  by  lord  for  enclosure  from.  Mahob,  L 

WATERWORKS. 
Mahoamus,  L  1. 

•  WIDOW. 

Effect  of  a  second  marriage  on  the  settlement 
of  children  by  her  first    Poor,  X. 

'WIPB. 
Babon  axd  Fufs. 

WIQAN. 
Railway.    CoMPXHSATioir,  IL  4. 

WILL. 
L  Testator. 

Of  illiterate  person.    Dbtisb,  L  h 
IL  Revocation. 

1.  What  not  a  snflicient  destruction. 

Under  the  Statute  of  Frauds,  29  Car.  S,  e. 
8,  s.  6,  (see  stat  11  W.  4  and  1  Vict  c  26, 
•acts.  2,  20,)  a  will  of  freehold  is  not  legally 
revoked,  if  the  testator,  intending  to  destroy 


it,  throws  it  on  the  fire,  and  another  person 
snatches  it  off,  a  comer  of  the  envelope  only 
being  burnt;  and  such  person  afterwards, 
being  urged  by  the  testator  to  give  up  the 
will,  promises  to  bum  it,  and  pretends  to  have 
done  so. 

The  cancellation  of  a  will,  under  s.  fi  of 
the  Statute  of  Frauds,  may  be  proved  in  any 
manner  consistent  with  the  general  law  of 
evidence,  the  statute  not  introducing  any  new 
rale  of  proof.  The  defacing  of  it,  therefore, 
may  be  shown  by  proving  the  declaration  of 
any  person  whose  assertion  would  be  evidence 
against  the  party  setting  up  the  will;  and  it 
is  not  necessary  that  the  will,  if  produced, 
should  bear  visible  marks  of  having  been  de- 
faced. J)o€  dtm,  R§td  V.  ffarris,  209 
2.  Evidence  of.    Ante,  1. 

IIL  Recitals  in. 
Effect  of,  in  efidence.    Mahor,  L 

rV.  Constroction.    Dbtisb,  L,  IL,  IIL 

WOMEN. 
Baron  ahd  Fbmb. 

WORKHOUSE. 

L  Order  of  Poor  Law  Commissioners  to  build. 
Poor,  I.  (e). 

IL  Repayment  of  loan.    Poob,  IIL 

WRIT. 
L  Of  right    JuDOMBBT,  n. 
IL  Residence  of  party  how  shown  In.    Com- 

TUMACB  CAPIBNDO,  L 

IIL  Showing  authority  in.    Cobtuxaob  Ca- 
piendo, L  1. 
rV.  Excess  of  authority  in.    AunrroR,  L 
V.  Direction  of.    Cohtumacb  Capixrdo,  L 
VL  Quashing.    Cohtumacb  Capiendo,  IL 
VII.  Liability  of  bail  confined  to  eansee  of 

action  in.    Bail,  IL 
yilL  Original,  evidence  of  time  of  action  com- 
menced.   Amendment,  IL 

IX.  Original,  amendment  of  N.  P.  record  by. 
Amendment,  II. 

X.  Capias,  effect  of  delivery  to  sharifll  SbebOTv 

XL  Execution  by  special  bailiff!  Shebitp,  IIL 
XII.  Suspension    of  execution  by  plaintiff'f 
directions.    Sbbbiff,  IIL 

WRITING. 

Effect  of  verbal   representationj   Taiying  % 
written  invoice.    A«ent,  L 

TORE. 
Freeman.    Poob,  VL  2. 
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IV  TBS 

First  Year  of  the  Reign  of  Victoria. — 1837. 


The  Judges  who  sat  in  Banc  during  this  term  were, 

TiNDAL,  C.  J.  VaUOHAN,  J. 

BoSANQUET^  J.  CoLTMAN^  J. 


MARGARET  STODDART  DOUGLAS  against  CONGREVE  and 

Others. — p.  1. 

Deviie  of  lands  to  M.  8.  for  life;  with  the  use  of  household  goods,  &c ;  remainder  to  J.  8.  for  life ; 
remainder  to  the  nee  of  the  heirs  of  the  body  of  M.  8.  in  tail :  remainder  over  in  succession  to 
dlTers  persons  for  life,  and  to  the  heirs  of  their  bodies  respectively  in  tail ;  the  aforttaid  Hmitcb' 
Umuio  be  in itriel  settlement  f    Held,  that  M.  8.  took  an  estate  taiL 

Bt  order  of  the  Master  of  the  Rolls,  the  following  case  was  submitted 
for  the  opinion  of  this  Court : — 

George  Douglas^  being  seized  in  fee  of  certain  lands  and  tenements 
in  Kent,  by  his  last  will  and  testament  in  writing,  bearing  date  the  12th 
of  March,  1631,  and  properly  executed  and  attested  to  pass  real  estates, 
after  directing  all  his  just  debts  to  be  fully  paid  and  satisfied,  continued 
his  said  will  in  the  words  following: — ''I  give  and  bequeath  unto  Mrs. 
Margaret  Stoddart,  wife  of  James  Douglas  Stoddart,  now  residing  with 
me,  fifty  thousand  pounds,  3  per  cent,  consolidated  annuities,  to  be 
transferred  within  six  months  after  my  decease  to  her,  or  as  she  shall 
direct,  for  her  own  sole  and  separate  use,  independent  of  her  husband : 
and  I  give,  devise,  and  bequeath  all  my  manors,  messuages,  farms, 
lands;  tithes,  tenements,  and  hereditaments,  at  Chilston  and  elsewhere, 
m  the  county  of  Kent,  with  every  of  their  rights,  members,  and  appur- 
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tenances,  together  with  the  use  of  all  my  household  goods,  plate,  linen, 
horses,  and  other  cattle,  and  all  my  farming  and  gardening  live  and  dead 
stock,  implements,  and  utensils,  used  in  and  about  my  said  estates,  unto 
the  said  Margaret  Stoddart,  for  and  during  the  terms  of  her  natural  life, 
for  her  independent  use  and  benefit:  and  from  and  after  her  decease  I 
give,  devise,  and  bequeath  all  and  every  my  said  manors,  messuages, 
farms,  lands,  tithes,  tenements,  hereditaments,  and  premises,  with  the 
goods  and  chattels  therein  and  thereon  as  aforesaid,  unto  and  to  the  nse 
of  the  said  James  Douglas  Stoddart  for  his  natural  life;  with  remainder 
to  the  use  of  the  heirs  of  the  body  of  the  said  Margaret  Stoddart  in  tail; 
with  remainder  to  the  use  of  my  nephew,  the  Rev.  Alexander  Housloun, 
for  his  natural  life;  with  remainder  to  the  use  of  the  heirs  of  his  body 
in  tail ;  with  remainder  to  the  use  of  my  niece,  Elizabeth  Houstoun,  for 
her  natural  life;  with  remainder  to  the  use  of  the  heirs  of  her  body  in 
tail ;  with  remainder  to  the  use  of  my  cousin,  Aretas  Akers,  son  of  the 
late  Aretas  Akers,  Esq.,  for  his  natural  life ;  with  remainder  to  the  use 
of  the  heirs  of  his  body  iu  tail :  and  I  do  hereby  declare,  that  all  the 
aforesaid  limitations  of  my  estate  are  intended  by  me  to  be  in  strict  set- 
tlement, with  remainder  to  my  own  right  heirs  forever."  And  after 
giving  a  plantation  in  the  island  of  Granada,  with  the  negro  slaves, 
cattle,  and  personal  estate  thereon,  to  the  said  James  Douglas  Stoddart, 
his  heirs,  executors,  administrators,  and  assigns  forever  ; .  and  another 
plantation  in  the  island  of  Tobago,  with  the  negro  slaves,  cattle,  and 
personal  estate  thereon,  to  George  Stoddart,  a  brother  of  the  said  J.  D. 
Stoddart,  his  heirs,  executors,  administrators,  and  assigns  forever ;  and 
after  giving  various  specific  and  pecuniary  legacies,  and  directing  that 
the  duty  upon  all  the  said  pecuniary  legacies  should  be  paid  out  of  hi.« 
general  personal  estate,  the  testator  continued  his  will  in  the  words  fol- 
lowing:— "  And  as  to  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects,  whatsoever  and  wheresoever,  real  and  personal,  I  do  hereby 
give,  devise,  and  bequeath  the  same  unto  W.  Congreve,  R.  Dunn,  and 
J.  Morrison,  Esqrs.,their  heirs,  executors,  and  administrators,  according 
to  the  natures  and  qualities  thereof,  upon  trust  to  convert  the  same  into 
government  securities  in  their  own  names,  and  to  pay  to  the  said  Mar- 
garet Stoddart,  or  to  empower  her  to  receive  and  take,  the  interests  and 
dividends  thereof  for  her  natural  life,  for  her  sole,  separate,  and  inde- 
pendent use  and  benefit;  and, from  and  after  her  decease,  to  pay,  assign, 
and  transfer  one  moiety  of  equal  half  part  of  all  such  residue  unto  the 
said  Rev.  Alexander  Houstoun,  for  his  own  absolute  use  and  benefit; 
and  the  other  or  remaining  moiety  or  half  part  thereof  unto  my  relation, 
Aretas  Akers,  son  of  the  late  Aretas  Akers,  Esq.,  for  his  own  absolute 
use  and  benefit."  The  testator  nominated  and  appointed  the  said  W. 
Congreve,  R.  Dunn,  and  J.  Morrison,  executors  of  his  said  will. 

The  testator  died  on  the  15th  of  May,  1833,  without  having  altered 
or  revoked  his  said  will,  and  without  leaving  any  child  or  issue,  or  any 
brother  or  sister,  or  issue  of  any  brother,  him  surviving,  but  leaving  the 
said  Alexander  Houstoun  Douglas,  the  son  of  his  only  sister,  his  nephew 
and  heir  at  law,  him  surviving;  and  also  leaving  the  several  other  per- 
sons in  his  said  will  named  him  surviving.  The  testator's  debts,  funeral 
and  testamentary  expenses,  were  duly  paid  and  satisfied. 

After  the  testator's  death,  the  said  James  Douglas  Stoddart  obtained 
his  majesty's  license  to  assume  the  surname  of  Douglas,  in  addition  to 
his  other  names,  and  assumed  that  name  accordingly. 
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The  question  for  the  opinion  of  the  Court  was,  wnat  interest  did  the 
plaintiff  take  under  the  will  of  the  said  George  Douglas,  the  testator,  in 
the  real  estates  of  the  testator  at  Chilston  and  elsewhere,  in  the  county 
of  Kent  ? 

The  case  was  argued  in  Trinity  term  by 

Spankie,  Serjt.,  for  the  plaintiff. 

According  to  the  rule  in  Shelley^s  CasCj  1  Rep.  94,  Mrs.  Douglas  takes 
an  estate  of  inheritance ;  Butler's  Fearne,  29,  6th  edit,  Papillon  v. 
Voictj  2  P.  Wms.  471.  And  the  testator's  declaration  that  the  limita- 
tions are  intended  to  be  in  strict  settlement  does  not  revoke  or  alter  the 
estate  tail,  expressly  devised.  The  rule  is  inflexible,  and  cannot  be  de- 
feated but  by  express  words;  Legal t  v.  Sewelly  1  P.  Wras.  87 ;  (a)  Good- 
right  V.  Pulletiy  2  Ld.  Raymd.  1437;  Couison  v.  CouUonjH  Atk.  246 ; 
Hayes  v.  Foorde^  2  W.  Bl.  698 ;  Robinson  v.  Robinson^  1  Burr.  38 ; 
Poole  V.  Poole,  3  B.  &  P.  621 ;  Doe  v.  Wood,  1  B.  &  Aid.  518 ;  Doe  v. 
Jesson,  2  Bligh  1 ;  5  M.  &  S.  95 ;  Sayer  v.  Masterman,  Ambl.  344 ; 
Garth  v.  Baldwin,  2  Ves.  646;  Bale  v.  Coleman,  1  P.  Wms.  142; 
Jiustenv.  Taylor,  1  Eden,  361;  Wright  v.  Pearson,  1  Eden,  119; 
King  y.  Burchell,  1  Eden,  424 ;  Jones  v.  Morgan,  1  Bro.  Ch.  Cas.  206. 
Here  an  estate  tail  is  given  by  express  words,  and  it  cannot  be  defeated, 
except  by  words  equally  express.  But  a  Court  of  law  cannot  interpret 
the  words  "  in  strict  settlement :^^  it  is  a  mere  conventional  expression 
among  conveyancers.  If  those  words  had  stood  alone,  without  any  gift 
in  tail,  the  Court  could  not  tell  whether  a  strict  settlement  in  males  or 
in  females  was  intended ;  and  the  heir  would  take,  for  want  of  express 
words  to  disinherit  him.  But,  in  the  sense  in  which  strict  settlement 
IS  used  by  conveyancers,  an  estate  tail  would  more  nearly  effect  the  in- 
tention of  the  testator  than  any  other  construction  that  could  be  put  on 
the  will.  That  intention  being  established,  it  must  prevail  till  another, 
inconsistent  with  it,  can  be  shown  to  exist.  Measure  v.  Gee,  5  B.  & 
Aid.  910,  (7  E.  C.  L.  R.  300.) 

Taddy,  Serjt,  for  Aretas  Akers.  Looking  at  the  whole  will,  there  is 
a  clear  intention  that  the  first  taker  should  have  only  an  estate  for  life, 
and  not  the  power  of  alienating  the  property  by  suffering  a  recovery. 
The  testator  first  gives  the  lands  to  Mrs.  Douglas  expressly  for  life, 
together  with  the  use  of  certain  personal  property  for  life;  he  then  gives 
the  lands  to  the  use  of  the  heirs  of  her  body  in  tail ;  thereby  showing 
that  the  heirs,  that  is,  the  first  and  other  sons,  were  to  take  as  purchasers 
in  succession :  unless  such  be  the  meaning,  the  wdrds  in  tail  are  su« 
perfluous ;  for  the  words  heirs  of  the  body  are  of  themselves  sufficient 
to  pass  an  estate  tail,  where  no  incompatible  intention  appears :  but 
here,  connecting  the  expression  in  strict  settlement  with  the  words  in 
tail,  it  is  plain  that  the  heirs  of  Mrs.  Douglas  were  to  take  as  pur- 
chasers. 

The  rule  in  Shelley^ s  Case  is  a  rule  of  tenure,  not  a  rule  of  construc- 
tion; 1  Rep.  104;  Friar  of  Bromley's  Case,  40  Ed.  3,fo.  9.  Then,  as 
CO  the  intention ;  the  words  in  tail,  superadded  to  the  words  heirs  of 
the  body,  being  useless  to  give  an  estate  tail.  Archer'* s  Case,  1  Rep.  66 ; 
Lisle  v.  Grey,  2  Lev.  223,  must  mean  exactly  the  same  as  first  and 
other  sons  in  tail;  Lowe  v.  Davies,  2  Ld.  Raymd.  1561 ;  Goodtittev. 
Herring,  1  East,  264;   Doe  v.   Laming,  2  Burr.    1100.     In  Doe  v. 

(a)  See  2  Vera.  651. 
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Wood,  1  B.  &  Aid.  51Sy  the  judges,  in  giving  their  judgment,  use  the 
words  strict  settlement  as  a  phrase  familiarly  known. 

Jitcherley^  Serjt.,  for  Houstoun  Douglas  and  Elizabeth  Douglas,  also 
contended  that  Mrs.  Douglas  took  only  an  estate  for  Ufe.  For  the  prin- 
ciple of  construction  he  referred  to  Hodgson  v.  Ambrose,  Dougl.  323 ; 
Lees  V,  Mosley,  1  Young  &  Collier,  589,  and  Doe  d.  Gallini  v.  Gallini, 
3  Adol.  &  Ell.  341,  (30  E.  C.  L.  R.  112.)  And,  for  the  meaning  of  the 
words  in  strict  settlement,  to  the  language  of  Lord  Mansfield  in  Doe 
V.  Cavendish,  4  T.  R.  741,  n,  and  to  Le  Hunte  v.  Hobson,  5  B.  &  C. 
903,(12  E.  C..L.  R.  401.) 

Spankie,  in  reply,  argued  that  the  words  in  tail  were  not  words  of 
superaddition,  or  intended  to  give  a  character  to  the  heirs  in  tail. 

The  following  certificate  was  sent  in  this  term : — 

We  have  heard  this  case  argued ;  and  we  are  of  opinion  that  the 
plaintiff  took  under  the  will  of  George  Douglas,  the  testator,  an  estate 
in  tail  general  in  the  real  estates  of  the  said  testator,  at  Chilston  and 
elsewhere^  in  the  county  of  Kent 

N.   C.   TiNDAL, 

J.  A.  Park, 
J.  Vauohan, 

T.    COLTMAN. 


(IN  THE  HOUSE  OF  LORDS.) 
GARLAND  against  CARLISLE.— p.  7. 

A  sheriff  who  levies  ezecution  on  the  goods  of  a  defendant,  who  beoomea  bankrupt  on  an  act  of 
bankruptcy  commkted  before  the  execution,  is  liable  in  trover  to  the  aasigneea  of  the  bankrupt, 
notwithstanding  he  has  no  notice  of  the  act  of  bankniptqr. 

Upon  error  from  the  Common  Pleas,  the  judgments  of  that  Court  and 
of  the  Exchequer  Chamber,  in  this  cause,  (a)  were  aflSrmed  by  the 
House  of  Lords,  after  argument,  in  conformity  with  the  opinions  of  the 
judges  delivered  in  the  House;  Lord  Denman,  C.  J.,  Bolland, B.,  and 
Vaughan,  J.,  dissetjLtientibus, 

The  opinions  of  the  judges  were  given  at  great  length,  and  would 
occupy  more  than  a  number  of  these  reports;  the  reporter,  therefore, 
has  abstained  from  printing  them,  the  point  decided  being  in  effect  the 
same  as  that  determined  by  Balme  v.  Hutton,  9  Bingh.  471,  (23  E.  C. 
L.  R.  338,)  confirming  the  principle  established  by  Cooper  v.  Chitty,  1 
Burr.  20;  Lazarus  v.  IVaithman,  5  B.  M.  313,  (16  E.  C.  L.  R.  401;) 
Price  v.  Helyar,  4  Bingh.  597,  (15  E.  C.  L.  R.  87;)  Carlisle  v.  Garland, 
7  Bingh.  29S,  (20  E.  C.  L.  R.  136;)  Potter  v.  Starkie,  Selwyn,  N.  P 
1431;  2  M.  &  S.  260;  Wyatt  v.  Blades,  3  Campb.  396;  Lee  v.  Lopez,  15 
East,  239;  and  Dillon  v.  Langley,  2  B.  &  Aid.  131. 

Sir  F.  Pollock  and  Sir  W,  Folht  for  the  plaintiff  in  error. 

Bompas,  Serjt.,  and  Ball  for  the  defendant  in  error. 

<a)  See  7  Bingh.  298,  (20  £.  C.  L.  R.  136,)  and  10  Bingh.  4.52.  (25  E.  C.  L.  R.  198;) 
Seme  caae.  6  M.  &  P.  105;  2  M.  <Sc  Soott,  24;  2  G.  &  M.  31 ;  3  Tyr.  705. 
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DALY  against  MAHON.— p.  8. 

An  applicatioii  to  discharge  a  defendant  from  arrest,  for  a  defect  in  the  affidavit  to  hold  to  bail,  ii 
too  late,  luiiesB  made  within  the  time  for  putting  in  an  appearance  in  ordinary  cases. 

Upon  a  motion  to  discharge  the  defendant  from  arrest,  upon  filing 
common  bail,  on  account  of  a  defect  in  the  affidavit  to  hold  to  bail,  it 
appeared  that  the  arrest  took  place  on  the  25th  of  July,  and  that,  upon 
application  to  a  judge  at 'Chambers,  on  the  25th  of  August,  it  was 
objected  that  the  defendant  came  too  late,  whereupon  the  matter  was 
allowed  to  stand  over  till  term;  and  now 

Hnrlstone^  in  support  of  the  application,  alleged  on  affidavit,  as  an 
excuse  for  the  delay,  that  the  defendant  had  been  seriously  ill,  and 
compelled  to  undergo  an  operation.  In  Rock  v.  Johnson,4  Dowl.  405, 
the  Court  said  the  rule  was  not  so  strict  for  prisoners;  and  in  Primrose 
V.  Baddely^  2  Dowl.  350,  though  Bayley,  B.,  said  that  there  was  no 
difference  as  to  prisoners,  yet  he  agreed  that  the  discharge  might  be 
granted  if  the  delay  were  accounted  for. 

TiNDAL,  C.  J.  In  Fowell  v.  Petre,  5  Dowl.  276,  the  Court  held  that 
an  application  of  this  sort,  made  by  a  prisoner  nineteen  days  after  the 
arrest,  was  too  late.  There  may  be  circumstances  to  take  a  case  out 
of  the  strict  rule,  but,  in  general,  such  an  application  should  be  made 
within  the  time  limited  for  putting  in  an  appearance  in  ordinary  cases. 
Personal  affliction  is  not  a  sufficient  excuse,  as  the  party  is  not  bound 
to  apply  in  person. 

Rule  refused. 


LUMLEY  and  Others,  Executors  of  ROBERT  LUMLEY,  deceased, 
against  MUSGRAVE.— p.  9. 

Pbuntifi'held  a  bill  of  exchange,  accepted  by  defendant;  when  it  became  due  in  March,  defend- 
ant asked  for  time,  and  in  June  gave  plaintiff  another  bill  for  the  same  sum,  plaintiff  telling  him 
at  the  same  time  that  something  was  due  for  interest,  and  continuing  to  hold  the  first  bill; 
the  second  bill  was  paid  after  it  became  due:  Held,  that  the  plaintiff  was  still  entitled  to  sue 
defendant  on  the  first  bill,  for  the  interest  due  on  it  • 

The  first  count  of  the  declaration  stated,  that  Joseph  Hudson,  on  the 
29th  of  October,  1835,  in  the  lifetime  of  Robert  Luniley,  since  deceased, 
made  his  bill  of  exchange  in  writing,  and  thereby  required  the  defend- 
ant to  pay  to  the  order  of  the  said  J.  Hudson  508/.,  four  months  after 
the  date  thereof,  which  four  months  had  elapsed  before  the  commence- 
ment of  this  suit,  and  in  the  lifetime  of  the  said  R.  Lumley;  that  the 
defendant  then  accepted  the  said  bill;  and  the  said  J.  Hudson  then 
endorsed  the  same  to  the  said  R.  Lumley. 

Second  count,  for  interest  on  the  forbearance  of  money  lent  and  due 
in  the  lifetime  of  R.  Lumley.  Third, on  an  account  stated  with  R.  Lumley, 

Plea,  to  the  first  count,  that  after  the  cause  of  action  in  the  first  count 
of  the  declaration  mentioned  had  accrued  to  the  said  R.  Lumley 
deceased,  and  before  the  commencement  of  this  suit,  to  wit,  the  14th  of 
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June,  1836,  the  said  R.  Lumley,  deceased,  made  and  drew,  produced 
and  showed  to  the  defendant  a  certain  paper-writing,  stamped  with  a 
bill  of  exchange  stamp  of  the  value  of  12*.  6d.,  and  purporting  to  be  a 
bill  of  exchange  addressed  to  the  defendant,  whereby  the  defendant 
was  requested  to  pay  to  the  order  of  such  person  as  should  thereafter 
sign  and  place  his  name  thereto  as  the  drawer  thereof,  the  sum  of  508/., 
three  months  after  the  date  thereof,  for  value  received:  And  it  was  then 
agreed,  by  and  between  the  said  R.  Lumley,  deceased,  and  the  defend- 
ant, that  the  defendant  should  write  and  sjgn  his  name  on  the  said 
paper-writing,  so  purporting  as  aforesaid  to  be  a  bill  of  exchange,  as  the 
acceptor  thereof,  and  should  deUver  the  same,  so  signed  with  the 
defendant's  name  as  aforesaid,  to  the  said  R.  Lumley,  deceased;  and 
that  the  said  R.  Lumley,  deceased,  should  forbear  to  sue  the  defendant 
ip  respect  of  the  said  cause  of  action  in  the  first  count  of  the  declaration 
mentioned,  until  the  expiration  of  the  time  in  and  by  the  last  mentioned 
paper-writing  so  purporting  as  aforesaid  to  be  a  bill  of  exchange,  and 
the  custom  and  usage  of  merchants  in  that  behalf  limited  and  appointed, 
for  the  payment  of  the  money  therein  mentioned;   and  also,  that  if  at 
any  time  at  and  after  the  expiration  of  the  said  last  mentioned  period 
of  time,  and  before  any  action  commenced  for  the  cause  of  action  in  the 
said  first  count  of  the  declaration  mentioned,  the  defendant  should  pay 
and  satisfy  to  the  holder  thereof  the  amount  of  the  money  mentioned  in 
the  said  paper-writing,  so  purporting  to  be  a  bill  of  exchange,  and 
satisfy  and  discharge  all  causes  of  action,  and  should  also  pay,  satisfy, 
and  discharge  the  costs  and  charges  of  any  action  or  actions,  which 
might  or  should  arise  or  be  brought  on  the  said  paper-writing,  so  pur- 
porting as  aforesaid,  to  any  person  or  persons  to  whom  such  cause  of 
action  should  or  might  accrue,  that  such  payment,  satisfaction,  and 
discharge  should  be  accepted  in  full  satisfaction  and  discharge  of  the 
said  cause  of  action,  in  the  said  first  count  of  the  declaration  mentioned. 
That,  in  pursuance  of  the  said  agreement,  the  defendant  then  wrote  and 
signed  his  name  on  the  said  paper-writing,  so  purporting  as  aforesaid, 
in  this  plea  mentioned,  as  the  acceptor  thereof,  and  then  delivered  the 
same,  so  signed  with  his  the  defendant's  name,  to  the  said  R.  Lumley, 
deceased:  and  afterwards,  on  the  day  and  year  last  aforesaid,  the  said 
J.  Hudson,  in  the  first  count  of  the  declaration  mentioned,  subscribed 
his  name  to  the  said  paper-writing,  so  purporting  as  aforesaid,  as  the 
drawer  thereof,  and  then  signed  his  name  on  the  back  thereof  as  an 
endorser  thereof  to  the  said  R.  Lumley,  deceased ;  who  then  endorsed 
the  same  to  certain  persons  bearing  the  style,  firm,  and  description  of 
Jordeson  and  Webb;   who  held,  kept,  and  retained  the  same  from 
thenceforth  till  the  delivery  thereof  to  the  defendant,  as  hereinafter 
mentioned.     That  the  said  bill  of  exchange,  in  this  plea  mentioned, 
when  it  became  due  was  unpaid  and  unsatisfied  to  the  said  persons  so 
using. the  style,  firm,  and  description  of  Jordeson  and  Webb,  then  the 
holders  thereof;  and  thereupon  the  said  last  mentioned  persons,  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  23d  of 
September,  1836,  commenced  actions  against  the  defendant  and  the  said 
J.  Hudson  separately,  for  the  causes  of  action  arising  to  them  out  of  and 
in  respect  of  the  said  last  mentioned  bill  of  exchange,  against  the 
defendant  and  J.  Hudson.     That  afterwards,  and  after  the  commence- 
ment of  the  said  last  mentioned  actions,  and  after  the  death  of  the  said 
R.  Lumley,  deceased,  and  before  the  commencement  of  this  suit,  to  wit. 
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on  the  24th  of  October,  1836,  the  said  J.  Hudson  paid  tO'the  said  persons 
so  using  the  style,  firm,  and  description  of  Jordeson  and  Webb,  who 
then  accepted  the  same,  a  large  sum  of  money,  to  wit,  the  sum  of  100/., 
in  full  satisfaction  and  discharge  of  100/.,  parcel  of  the  amount  ot  moneys 
then  due  to  the  said  last  mentioned  persons,  upon  and  by  virtue  of  the 
said  bill  of  exchange  and  of  the  said  causes  of  action,  and  of  the  costs 
of  the  said  actions,  in  this  plea  mentioned.  And  the  defendant  then 
also  paid  to  the  said  last  mentioned  persons,  who  then  accepted  the 
same,  a  large  sum  of  money,  to  wit,  the  sum  of  443/.  2s.  Sd,^  in  full 
satisfaction  and  discharge  of  the  residue  of  the  amount  of  the  moneys 
then  due  to  the  said  last  mentioned  persons,  upon  and  by  virtue  of  the 
said  bill  of  exchange,  and  of  the  said  costs;  and  the  said  last  mentioned 
persons  then  delivered  up  the  said  bill  of  exchange  to  the  defendant. 
And  the  defendant  averred  that  no  actions,  save  and  except  the  said 
last  mentioned  actions,  were  ever  commenced  by  the  persons  so  using 
the  style,  firm,  and  description  of  Jordeson  and  Webb,  in  respect  of  any 
cause  of  action  arising  out  of  or  in  respect  of  the  said  bill  of  exchange : 
whereby,  and  by  reason  of  the  premises  in  this  plea  mentioned,  the  said 
cause  of  action,  in  the  first  count  of  the  declaration  mentioned,  became 
extinguished,  discharged,  and  satisfied. 

There  was  also  a  plea  of  payment. 

To  the  second  and  third  counts  the  defendant  pleaded  non  assumpsit; 
the  plaintiff  replied  to  the  first  plea,  denying  the  alleged  agreement; 
and  joined  issue  on  the  others. 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that,  when  the  bill  of 
the  29th  of  October,  1835,  became  due,  nothing  was  done;  that,  shortly 
afterwards,  the  defendant  asked  for  time;  and  that,  on  the  14th  of  June 
following,  he  accepted  a  second  bill  for  the  same  sum.  The  testator 
told  him,  at  the  same  time,  that  a  sum  was  due  for  interest  on  the  first 
bill,  which  the  testator  continued  to  hold. 

The  second  bill  was  afterwards  paid;  but, the  interest  due  on  the  first 
bill  remaining  unpaid,  the  present  action  was  commenced.  The  defend- 
ant called  no  witness  to  prove  the  agreement  set  forth  in  the  plea,  but 
contended  that  the  second  bill  was  a  renewal  of  the  first,  and  that,  by 
consenting  to  receive  it,  the  testator  had  impliedly  entered  into  an  agree- 
ment such  as  that  set  forth  in  the  plea.  To  show  that  the  second  bill 
was  a  renewal  of  the  first,  a  letter  from  the  testator  to  Hudson  the 
drawer  was  relied  on,  in  which  the  testator  reminded  Hudson  that 
Musgrave's  bill  became  due  in  a  few  days,  and  expressed  his  hope  that 
it  would  be  provided  for,  as  it  would  not  be  again  renewed.  Hudson, 
who  was  called  as  a  witness,  admitted  that  interest  was  to  be  paid  on 
the  first  bill. 

TiNDAL,  C.  J.,  left  it  to  the  jury  to  say  whether  the  agreement  set  up 
in  the  plea  had  been  made  out  or  not;  and  the  jury  found  a  verdict  for 
the  plaintiff  for  13/.  I5s,  6{/.,  the  interest  due  on  the  first  bill. 

Piatt  now  moved  to  set  aside  this  verdict  as  contrary  to  the  evidence, 
and  the  result  of  misdirection. 

He  contended  that  upon  receiving  the  sum  secured  by  the  second  bill 
the  testator  had  lost  all  right  of  action  on  the  first ;  and  if  the  right 
of  action  for  the  principal  sum  secured  by  that  bill  was  gone,  the  right 
to  sue  for  the  accessory  interest  was  gone  also.  In  Dillon  v.  Rimmerj 
1  Bingh.  100,  (8  E.  C.  L.  R.,)  a  defendant,  being  indebted  to  the  plain- 
tififl  on  a  bill  which  was  dishonoured,  gave  another  bill  at  a  longer  date, 
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and  also  a  warrant  of  attomej  to  confess  judgment,  in  case  the  second 
bill  should  not  be  paid  when  due,  and  agreed  to  pay  the  expenses  of 
executing  the  warrant  of  attorney :  the  second  bill  was  duly  honoured, 
but  those  expenses  were  not  paid,  and  the  first  bill  was  retained  by  the 
plaintiffs :  it  was  held  that  they  could  not  sue  the  defendant  on  such 
original  bill.  See  also  Hollis  v.  Palmer,  2  New  Cases,  713,  (29  E.  C. 
L.  R.)  The  jury,  therefore,  ought  to  have  been  directed  that  the  receipt 
of  the  second  bill,  as  a  renewal  of  the  first,  was  a  sufficient  proof  of 
the  agreement  set  out  in  the  plea.  Even  if  the  defendant  had  promised 
to  pay  the  interest,  such  promise  would  have  been  void  for  want  of  con- 
sideration, the  right  to  recover  interest  failing  with  the  right  to  recover 
the  principal.  It  could  not  be  recovered  even  in  the  shape  of  damages ; 
for  in  Vansandau  v.  Orosbiej  3  B.  &  Aid.  13,  (6  E.  C.  L.  R.,)  HoL- 
ROYD,  J.,  laid  it  down  that,  where  the  right  to  the  principal  debt  is  gone 
the  right  to  damages  accessory  on  that  debt  is  gone  also.  In  Soward  v. 
Palmer,  2  B.  Moore,  274,  (4  E.  C.  L.  R.,)  the  defendant  being  indebted 
to  the  plaintiff,  gave  him  a  promissory  note  for  45Z.,  which  was  dis- 
honoured :  the  latter  afterwards  agreed  to  accept  5s.  in  the  pound,  to 
be  secured  by  an  acceptance  of  a  bill  for  UL  6«.,  by  the  defendant's 
brother,  which  was  accordingly  given ;  but  the  original  note  remained 
in  the  plaintiff's  possession,  and  was  to  revive  if  the  acceptance  were 
not  honoured.  The  bill  was  not  paid  on  the  day  it  became  due ;  but  on 
the  following  morning  the  defendant  tendered  121.  to  the  plaintiff,  in- 
cluding the  amount  and  the  expenses  thereon,  which  the  latter  refused 
to  accept,  and  brought  an  action  on  the  original  note ;  but,  though  there 
had  been  an  express  agreement  for  keeping  such  note  alive,  it  was  held 
that  the  plaintiff  was  not  entitled  to  recover. 

Here,  the  payment  of  the  second  bill  was  equivalent  to  a  payment  of 
the  first.  In  Kendrick  v.  Lomax,  2  Cr.  &  J.  405,  after  a  bill  of  ex- 
change became  due,  and  whilst  it  was  in  London,  where  it  had  been  sent 
for  presentment  for  payment,  the  person  who  had  endorsed  it  to  the 
plaintiff  came  to  him  with  another  bill  for  the  same  amount,  and  pre- 
vailed on  him  to  take  it  for  and  on  account  of  and  in  renewal  of  the 
first  bill.  Before  the  second  bill  became  due,  and  without  delivering  it 
back,  the  plaintiff  brought  an  action  upon  the  first  bill  against  the  ac- 
ceptor :  it  was  held  that  he  could  not  recover  even  the  expenses  of  noting 
and  postages :  and  in  Ex  parte  Barclay,  7  Ves.  597,  it  was  held,  that 
where,  under  similar  circumstances,  the  second  bill  is  not  paid,  the  first 
may  be  proved  under  a  commission  of  bankruptcy ;  but  not  where  the 
second  bill  has  been  paid. 

TiNDAL,  C.  J.  I  think  the  verdict  is  justified  by  the  facts  of  the  case. 
As  to  the  alleged  misdirection,  I  left  it  to  the  jury  to  say  whether  the 
agreement  set  up  in  the  plea  had  been  established  in  proof,  with  an  im- 
pression on  my  owri  part  that  it  had  not.  The  first  bill  became  due  in 
March,  1S36,  when  nothing  was  done;  shortly  afterwards  the  defendant 
requested  time;  and  three  months  afterwards  the  second  bill  was  given. 
But  it  was  mentioned  at  that  time  that  a  sum  was  due  for  interest  on 
the  first  bill;  the  old  bill  remained  in  the  hands  of  the  testator;  and  the 
new  bill  was  not  drawn  from  the  day  the  old  one  became  due. 

Surely  there  was  enough  in  these  circumstances  to  induce  the  jury  to 
infer  that  the  agreement  set  up  in  the  plea  was  not  made  out;  and  that 
the  first  bill  was  left  in  the  hands  of  the  holder  as  a  security  for  the  iu- 
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terest  due.  Our  decision  does  not  interfere  with  the  cases  where  a  second 
bill  has  been  received  as  a  satisfaction  of  the  whole  cause  of  action  on 
the  first. 

The  other  judges  concurred  in  thinking  that  the  agreement  had  not 
been  made  out  in  proof,  and  that  the  case  had  been  properly  left  to  the 
jury. 

Rule  refused. 


LUMLEY  and  Others,  Executors  of  R.  LUMLEY,  Deceased,  against 

HUDSON.— p.  15. 

Plaiiidff  held  a  bill  of  exchange,  drawn  by  defendant;  when  it  became  due,  in  March,  defend- 
ant asked  for  time,  and  in  June  the  acceptor  gave  plaintiff  another  bill  for  the  same  sum,  plain* 
tiff  telling  him  at  the  same  time  that  something  was  due  for  interest,  and  continuing  to  hold 
the  first  bill ;  the  second  bill  was  paid  after  it  became  due :  Held,  that  the  plaintiff  was  still 
entitled  to  sne  the  drawer  of  the  first  bill,  as  well  as  the  acceptor,  for  the  interest  due  upon  it 

This  was  an  action  against  the  drawer  of  the  bill  set  out  in  the  pre- 
ceding case,  supported  by  nearly  the  same  evidence.  The  defendant 
pleaded  the  agreement  between  R.  Lumley  and  Musgrave  as  ante,  but 
did  not  call  any  witness  to  establish  it  in  evidence ;  nor  the  plea  of  pay- 
ment, which  he  also  pleaded  ;  it  appeared,  on  the  other  hand,  that  the 
defendant  and  Musgrave  had  both  admitted  interest  to  be  due ;  where- 
upon 

A  verdict  for  interest  due  on  the  bill,  having  been  given  for  the  plain- 
tiffs, upon  the  question  whether  or  not  the  agreement  set  up  in  the  plea 
had  been  proved, 

Platty  in  Trinity  term,  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground 
that  the  jury  should  have  been  directed  that  the  receipt  of  the  second 
bill  was  a  discharge  of  the  first. 

Kelly  and  Saunders^  who  were  heard  against  the  rule,  relied  on  the 
preceding  decision,  which 

Piatt  and  fV.  H.  Watson  endeavoured  to  distinguish,  on  the  ground 
that  there  the  action  was  against  the  acceptor,  who, -as  the  person  pri- 
marily liable  for  the  principal,  might  be  under  an  implied  liability  for 
interest  also ;  whereas  the  drawer,  who  was  liable  only  on  default  of 
the  acceptor,  had  engaged  for  nothing  but  the  payment  of  the  principal, 
— as  appeared  by  his  having  drawn  the  bill  without  any  mention  of  in- 
terest,— and  ought  not  to  be  held  to  any  thing  beyond  his  express  con- 
tract.    But 

The  Court  thought,  as  in  the  preceding  case,  that  the  only  question 
was,  whether  the  agreement  set  up  in  the  plea  had  been  established  in 
evidence  ;  and  again  held  that  the  receipt  of  the  second  bill,  at  the  time 
and  under  the  circumstances  mentioned,  did  not  establish  the  alleged 
agreement  to  discharge  the  defendant  from  the  interest  due  upon  the 

first 

Rule  discharged. 
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Ex  parte  DAVIS.— p.  17. 
Writ  of  habeat  corptu,  rood  oat  by  a  prisoaer,  amended,  by  subatitating  7  W.  4  for  1  l^et 

Talfourd,  Serjt.,  moved  for  leave  to  amend  a  writ  of  Kahecis  corput^ 
sued  out  by  the  defendant,  a  prisoner,  and  tested  the  last  day  of  last 
Trinity  term,  as  of  1  Victoria  instead  of  7  W.  4.  He  cited  Wakeling 
V.  Watsofiy  1  Cr.  &  Jer.  467,  and  Morris  v.  Herherty  1  Price,  245. 

Per  Curiam.  In  favour  of  a  prisoner  this  ought  to  be  done.  We 
take  notice  that  Queen  Victoria  did  not  reign  then. 

Rule  to  amend  accordingly. 


PLANCHE  t;.  BRAHAM.— p.  17. 

What  IB  a  representation  of  part  of  a  dramatio  production,  so  as  to  subject  the  person  rsp- 
resenting  it  to  a  penalty  under  8  &  4  W.  4,  o.  16,  is  a  question  for  the  jury. 

A  jury  having  found  that  the  singing  two  or  three  songs  of  plaintilf's  libretto  to  an  opera, 
was  a  representation  of  part  of  plaintiff's  production,  the  Court  refused  to  grant  a  new 
trial. 

The  plaintiff  had  drawn  up  the  libretto  or  English  words  for  the  music 
of  Weber's  celebrated  opera  of  Oberon,  or  the  Enchanted  Horn. 

In  this  shape,  the  opera  was  performed  at  Covent  Garden  theatre, 
where  the  defendant  sustained  the  principal  character. 

The  defendant  afterwards  caused  another  libretto  to  be  written  by 
another  artist,  for  the  same  music,  and  then  performed  the  opera,  with 
the  new  words,  and  a  new  title,  at  his  own  theatre,  where  he  again  sus- 
tained the  principal  character.  The  new  words  were  distributed  among 
the  performers  for  the  purpose  of  being  learnt,  and  were  sold  in  the  de- 
fendant's theatre. 

But  the  defendant  himself  still  made  use  of  the  plaintiff's  words  as 
the  vehicle  for  two  or  three  of  the  most  striking  airs,  and  in  particular 
for  one  commencing  with  the  words 

*'  Ocean !  thou  mighty  monster  I" 

whereupon,  the  plaintiff  brought  this  action  against  him  under  the  stat- 
ute 3  &;  4  W.  4,  c.  15,  for  representing  at  a  place  of  dramatic  entertain- 
ment, a  part  of  a  dramatic  piece  of  which  the  plaintiff  was  the  author, 
without  his  consent.  By  sect.  1  of  the  above  statute,  it  is  enacted, 
*^  that  the  author  of  any  dramatic  piece  shall  have  as  his  property  the 
sole  liberty  of  representing  it,  or  causing  it  to  be  represented,  at  any 
place  of  dramatic  entertainment."  And  by  sect.  2,  "  That  if  any  per- 
son shall,  during  the  continuance  of  such  sole  liberty  as  aforesaid,  con- 
trary to  the  intent  of  this  act,  or  right  of  the  author  or  his  assignee, 
represent^  or  cause  to  be  represented^  without  the  consent  in  writing  of 
the  author  or  other  proprietor  first  h^d  and  obtained,  at  any  place  of 
dramatic  entertainment  within  the  limito  aforesaid,  any  such  production 
as  aforesaid,  or  any  part  thereof^  every  g4ich  offender  shall  be  liable  for 
each  and  every  such  representation  to  the  payment  of  an  amount  not' 
less  than  40«.,  or  to  the  full  amount  of  thet  benefit  or  advantage  arising 
from  such  representation,  or  the  injury  or  lass  sustained  by  the  plaintiff 
therefrom,  whichever  shall  be  the  greater  damages,  to  the  author  or  other 
proprietor  of  such  production  so  represented  contrary  to  the  true  mtent 
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and  meaning  of  this  act,  to  be  recovered,  together  with  double  costs  of 
Bnit,  by  such  author  or  other  proprietor." 

TiNDAL,  C.  J.,  left  it  to  the  jury  to  say  whether,  under  the  foregoing 
circumstances,  there  had  been  a  representation  of  a  part  of  the  plain- 
tiff's production;  and  the  jury  having  found  a  verdict  for  the  40«. 
penalty, 

Wildej  Serjt.,  moved  to  set  it  aside,  on  the  ground  that  they  should 
bave  been  directed  that  this  was  no  representation  of  any  part  of  the 
plaintiff's  production.  The  insertion  or  omission  of  a  few  lines  here 
and  there,  or  even  of  two  or  three  songs,  was  immaterial  to  the  develop- 
ment of  the  drama,  and  therefore  such  lines  could  not  form  the  subject 
of  a  representation  within  the  meaning  of  the  act.  Had  the  defendant 
adopted  the  plaintiff's  language  for  some  of  the  leading  incidents  or 
dialogues  of  the  opera,  that  might  have  been  a  representation  of  a  part 
of  the  plaintiff's  production :  but  the  music  of  the  piece  was  the  main 
object  of  attraction ;  the  words  were  a  mere  vehicle  for  the  music ;  the 
Btory  was  common  property ;  the  accidental  adoption  of  a  few  lines  not 
essential  to  the  drama,  was  of  no  benefit  to  the  defendant ;  no  injury  to 
the  plaintiff;  nor  a  representation  of  anything  at  all. 

TiNDAL,  C.  J.  I  think  that  the  question  now  brought  before  us,  must 
in  all  cases  be  determined  by  a  jury.  By  the  recent  statute,  a  party  is 
prohibited  from  representing,  without  the  consent  of  the  author,  any 
dramatic  production  or  any  part  thereof,  at  any  place  of  dramatic  en- 
tertainment. It  is  difficult  to  say  what  is  or  is  not  a  representation  of 
part  of  a  dramatic  production :  the  subject  patitur  majus  et  minus :  and 
it  must  be  left  to  a  jury  to  determine  the  fact.  In  effect  it  was  left  to 
the  jury  here ;  and  they  found  by  their  verdict  that  there  had  been  a 
representation  of  part  of  the  plaintiff's  production.  The  positive  enact- 
ment that  every  offender  shall  be  liable  to  an  amount  not  less  than  40«., 
or  to  the  full  amount  of  the  benefit  derived  or  loss  sustained,  shows  that 
damage  to  the  plaintiff  is  not  the  test  of  the  defendant's  liability,  but 
that  40«.  is  to  be  paid  even  if  there  be  no  actual  damage.  The  jury 
having  found  a  verdict  for  40«.,  I  think  we  should  defeat  the  intention 
of  the  legislature  if  we  granted  a  rule  to  set  it  aside. 

Vaughan,  J.  We  should  be  interfering  with  the  province  of  the 
jury,  if  we  did  not  leave  it  to  them  to  say  whether  this  was  representa- 
tion of  a  part  of  the  plaintiff's  production. 

Bosanquet,  J.  It  seems  to  me  that  there  has  been  an  infraction  of 
the  statute.  At  all  events,' as  the  question  was  properly  left  to  the  jury, 
and  they  have  found  a  verdict  for  only  40«.,  we  cannot  interfere., 

CoLTMAN,  J.  I  think  this  was  a  question  for  the  jury,  and  that  it 
having  in  effect  been  left  to  them,  we  cannot  interfere. 

^^^^_^  Rule  refused. 

ROPER  against  HARPER  and  Others.— p.  20. 

Under  a  plea  of  leave  and  license  to  an  action  of  trespass  for  taking  plaintiff's  goods,  it  was  proved 
that  plaintiff's  father  having  become  Imnknipt,  plaintiff,  upon  examination,  waa  told  by  the 
eommissioner,  incorrectly,  that  the  goods  belonged  to  his  father ;  whereupon  plaintiff  said  he 
would  give  them  up.  Defendant  was  present,  but  it  did  not  appear  he  had  heard  what  the 
commissioner  said.  The  jury  having  been  directed  to  consider  whether  plaintiff's  consent  waa 
obtained  by  an  untrue  representation,  without  any  question  being  put  as  .to  the  defendant's 
participation  in  such  representation,  and  a  verdict  having  been  found  for  the  plaintiff^  the  Coud 
granted  a  new  trial. 
VOL.  XXXIII. — 87 
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Trespass  for  taking  the  plaintiff's  goods.  'Plea,  leave  and  license,  on 
which  issue  was  joined. 

At  the  trial  hefore  Coltman,  J.,  it  appeared  that  the  goods  belonged 
to  the  plaintiff,  but  that  his  father  having  become  bankrupt,  the  plain- 
tiff, upon  an  examination  before' the  commissioner,  was  told  by  the  com 
missioner*that  the  goods  belonged  to  his  father ;  whereupon  the  plaintiff 
said  he  would  give  them  up. 

The  defendant  Harper  was  present  wtien  the  plamtiff  said  this ;  but 
it  did  not  appear  that  Harper  heard  what  the  commissioner  said. 

The  questions  left  to  the  jury  were,  whether  the  goods  were  the  pro- 
perty of  the  plaintiff;  whether  he  gave  his  consent  to  their  removal; 
and  whether  his  consent  was  obtained  by  an  unfair  or  incorrect  repre 
sentatien  that  the  goods  were  the  property  of  his  father. 

The  jury  found  all  the  three  questions  in  the  affirmative,  and  gave 
their  verdict  for  100/.  damages. 

B.  Andrews  moved  to  set  aside  the  verdict,  on  the  ground  that  evi- 
dence of  what  the  commissioner  said  ought  not  to  have  been  received; 
that  the  jury  had  been  misdirected ;  and  that  the  verdict  was  against 
the  evidence. 

The  plaintiff  had  taken  issue  upon  the  mere  fact  of  the  license,  and 
upon  that  issue  evidence  ought  not  to  have  been  received  that  the 
licence  was  obtained  by  an  unfair  or  untrue  representation. 

If  the  plaintiff  meant  to  show  that  the  license  was  void,  by  reason 
of  fraud  or  misrepresentation,  he  should  have  raised  that  issue  by 
alleging  the  fraud  in  his  replication. 

Again,  if  the  representation  was  only  erroneous  and  not  fraudulent, 
it  did  not  avoid  the  license,  and  the  defendants  were  justified  by  the 
consent  given.  The  plaintiff  must  be  taken  to  be  cognisant  of  the  law ; 
Lewis  V.  Jones,  4  B.  &  C.  506,  (10  E.  C.  L.  R.  393.) 

At  all  events,  it  did  not  appear  that  the  defendant  Harper  was  a 
party  to  the  representation,  or  even  that  he  heard  what  the  commis- 
sioner said :  the  jury  ought  not,  therefore,  to  have  been  directed  to 
consider  whether  the  consent  was  obtained  by  an  untrue  or  unfair 
representation  ;  at  least  as  far  as  Harper  was  concerned.  A  rule  nisi 
having  been  granted, 

Kelly  and  Byles  showed  cause,  and  contended  that,  under  the  cir- 
cumstances, there  was  no  leave  and  license,  and  that  Harper  having 
been  present,  must  be  considered  a  party  to  the  incorrect  representa- 
tion by  which  the  goods  were  obtained. 

Piatt  and  B,  Andrews  were  heard  in  support  of  the  rule,  when 

TiNDAL,  C.  J.,  said, — The  Court  is  not  satisfied  that  the  precise  point 
in  the  case  was  left  to  the  jury.  A  young  man  is  told  by  a  person  in 
authority,  and  acting  in  a  judicial  capacity,  that  the  goods  are  in  point 
of  law  his  father's,  upon  which  he  says,  "Then,  you  may  take  them.'' 
This  can  scarcely  be  construed  into  leave  and  license.  Assuming,  how- 
ever, that  there  may  have  been  an  incorrect  or  even  fraudulent  repre 
sentation  made  to  the  plaintiff,  it  does  not  appear  that  Harper  was 
implicated  in  it    The  rule,  therefore,  for  a  new  trial,  must  be  made 

Absolute. 
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SMITH,  Administratrix  of  SMITH  against  FESTINIOG  Railway 

Company. — p.  23. 

To  a  breach  of  covenant  for  non-payment  of  an  instalment  due  for  certain  work,  defendant 

pleaded,  Ist,  That  the  work  had  not  been  completed;  2d,  That  the  instalments  had  b(>en  p»iil. 

An  arbitrator,  to  whom  the  cause  was  referred,  awarded  a  verdict  to  be  enteredkfor  the  plaintiH 

on  the  first  issue,  damages  Is,;  and  on  the  second,  damages  ISs,  Ad. 
Held  sufficiently  certain,  and  that  it  was  not  necessary  to  award  a  single  sum  upon  the  entire 

breach. 

Covenant.  The  engagement  was,  to  pay  by  ninths  as  certain 
-works  were  completed  by  eighths.  The  declarption  averred  thai  seven- 
eighths  of  the  works  had  been  done,  and  alleged  as  a  breach  that  the 
seventh  instalment  had  not  been  paid. 

Pleas.  1st.  That  the  work  had  not  been  completed  a^  alleged ; 
2nd,  Tha^the  instalments  had  been  paid  when  due. 

The  cause,  together  with  all  matters  in  difference,  was  referred  to 
arbitration  by  an  order  of  Nisi  Priusj  costs  to  abide  the  event. 

The  arbitrator  awarded  a  verdict  for  the  plaintiff,  on  the  first  issue^ 
damages  \s,\  and  also  on  the  second,  damages  13^.  ^d.     And  now 

Cowling  moved  to  set  aside  the  award  for  uncertainty.  Although 
there  were  two  issues,  there  was  but  one  breach,  and  the  arbitrator 
should  have  awarded  a  single  sum  upon  that  breach.  The  verdict 
should  be  entered  upon  the  breach,  which,  as  the  award  stood,  could 
not  be  done.  [Tindal,  C.  J.  Why  cannot  the  verdict  be  entered  for 
.  lAs.Ad,}  The  arbitrator,  finding  the  work  was  done,  gives  nominal 
damages  on  the  first  issue  ;  and,  upon  the  second,  finds  that  13^.  Ad,  is 
due  on  the  account  between  the  parties.]  In  Mortin  v.  BurgCj  4  Adol. 
&  Ell.  973,  (31  E.  C.  L.  R.  242,)  where  a  verdict  was  taken  for  3000/., 
subject  to  an  award  on  the  cause  and  all  matters  in  difference,  and  the 
arbitrator  directed  a  verdict  to  be  entered  for  the  plaintiff,  not  saying 
for  how  much,  and  that  the  defendant  should,  at  a  time  and  place 
named,  pay  the  plaintiff,  or  his  attorney  260/.,  the  award  was  held  un- 
certain, LiTTLEDALE,  J.,  Said,  '^  the  arbitrator  should  have  stated  for 
what  sum  the  verdict  was  to  be  entered." 

Sedper  Curianif 

There  is  no  imputation  that  the  arbitrator  has  not  decided  consist- 
ently with  the  merits ;  and  to  set  aside  the  award  on  this  ground, 
would  be  straining  to  get  rid  of  the  justice  of  the  case. 

Rule  refused. 


OLDROYD  and  Another  against  CRAMPTON  and  Others.— p.  24. 

The  declaration  on  a  demise  of  tolls  hy  trustees  of  a  turnpike  under  3  6.4,  c  126,  ss.  66. 67, 
most  state  that  the  demise  was  in  writing,  and  signed  by  two  or  more  trustees  or  their  clerk, 
but  need  not  allege  a  detailed  observance  of  the  preliminaries  enjoined  in  a.  66. 

TflK  plaintiffs,  as  clerks  to  the  trustees  of  the  Dewsbury  and  Leeds 
turnpike  road,  declared  that,  on  the  80th  of  July,  1835,  at  a  public 
meeting  of  the  trustees  of  the  said  turnpike  road,  duly  held  by  virtue 
of  the  statutes  in  that  case  made  and  provide*d,  at  Dewsbury,  in  the 
county  of  York,  the  tolls  of  the  several  gates,  chains,  and  side  bars, 
erected  upon  the  said  turnpike  road,  were  duly  put  r^^d  let  to  farm 
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by  auction,  bv  virtue  of  the  powers,  and  in  the  manner  directed  by  the 
statutes  in  that  case  made  and  provided :  that  the  defendant  Joshua 
Grampton  did  then  and  there  become,  and  was  the  hist  and  highest  bid- 
der for  the  said  tolls,  and  was  thereupon  duly  declared  the  farmer  or 
renter  thereof,  at  the  yearly  rent  or  sum  of  1630Z.,  for  three  years,  from 
the  8th  *  of  September  then  next:  that  the  said  Joshua  Grampton  did 
then  and  there  produce  and  tender  the  defendants,  John  Grampton  and 
Henry  Wilkinson,  to  the  said  trustees,  as  his  sureties  for  the  payment 
of  the  said  rent:  that  thereupon,  in  consideration  of  the  premises, 
afterwards,  to  wit,  on,  &c.,  by  a  certain  agreement  then  and  there  made 
by  and  between  the  said  trustees  (in  pursuance  of  the  power  and  authority 
given  to  and  vested  in  them,  the  said  trustees,  by  the  said  statutes,  or 
some  or  one  of  them,  and  of  all  other  powers  or  authorities  enabling 
them  in  that  behalf)  and  the  said  defendants,  the  said  trustees  did  con- 
sent, contract,  and  agree,  with  the  said  Joshua  Grampton,  to  let  to  him, 
and  the  said  Joshua  Grampton  did  agree  to  take  of  and  from  the  said 
trustees,  the  said  tolls,  and  all  and  every  the  said  gates,  chains,  and  side 
bars,  for  the  term  of  three  years  from  the  said  8th  of  September  then 
next,  at  the  yearly  rent  of  1630Z.,  payable  by  twelve  equal  monthly 
payments  in  each  year,  on  the  8th  day  of  each  successive  month,  the 
first  payment  thereof  to  be  made  on  the  said  8th  day  of  September  then 
next  ensuing ;  and  also  under  and  subject  to  certain  other  conditions 
and  stipulations  and  agreements  therein  contained.  And  the  said  Joshua 
Grampton,  as  farmer  or  renter  of  the  said  tolls,  and  the  said  John  Gramp- 
ton and  H.  Wilkinson,  as  his  sureties,  did  thereby  jointly  and  severally 
promise,  undertake,  and  agree,  to  and  with  the  said  trustees,  that  he, 
the  said  Joshua  Grampton,  his  executors  or  administrators,  should  and 
would  well  and  truly  pay,  or  cause  to  be  paid,  the  said  yearly  rent  or 
sum  of  1630Z.,  at  the  time,  in  the  proportions,  and  in  manner  therein- 
before limited  and  appointed  for  that  purpose,  and  perform,  fulfil  and 
keep  all  and  singular  the  conditions,  restrictions,  and  agreements  therein 
contained ;  and  which,  on  the  part  of  the  highest  or  last  bidder,  farmer, 
or  renter  of  the  said  tolls,  were  or  ought  to  be  performed.  And  after- 
wards, to  wit,  on,  &c.,  the  said  Joshua  Grampton  entered  into  and  upon 
and  took  possession  of  all  and  singular  the  toll-houses  of  and  belonging 
to  the  said  trustees,  and  then  being  upon  and  adjoining  the  said  turn- 
pike road,  with  the  appurtenances ;  and  by  virtue  of  the  said  agreement, 
then  and  there  became,  and  was  interested  in,  entitled  to,  and  possessed 
of  the  said  tolls,  and  all  and  every  the  gates,  chains,  and  side  bars  of, 
and  belonging  to  the  said  turnpike  road.  Breach,  That  two  monthly 
payments  became  due  and  in  arrear  from  Joshua  Grampton,  as  renter  or 
farmer  of  the  tolls,  to  the  trustees;  and  that  defendants,  after  notice 
and  request,  refused  to  pay. 

Demurrer,  for  that  it  was  not  stated,  whether  the  trustees  caused  such 
notice  to  be  given  of  the  time  and  place  of  holding  the  said  meeting, 
whereat  it  was  thereby  alleged  the  said  tolls  were  put  up  and  let  to  farm, 
as  was  required  by  the  statute  in  such  case  made  and  provided,  to  render 
the  said  meeting  a  legal  and  valid  meeting  for  the  purpose  of  letting  to 
farm  the  said  tolls :  that  the  several  allegations  that  the  said  meeting 
was  duly  held,  and  that  the  said  tolls  were  duly  put  up  and  let  to  farm 
by  auction,  were  and  each  of  them  was  too  general ;  and  that  the  plain- 
tiffs ought  to  have  set  forth  such  facts,  as  would  have  enabled  the  Court 
*o  judge  whether  the  said  meeting  was  duly  held,  and  the  said  tolls  duly 
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put  up  and  let ;  and  whether  the  several  directions  given  by  the  said 
statute,  touching  the  holding  of  such  meetings  for  the  purpose  of  letting 
tolls,  and  the  putting  up  and  letting  such  tglls,  were  observed  and  com- 
plied with,  upon  which  facts  some  certain  and  definite  issue  or  issues 
might  be  taken  to  be  tried  by  the  country.  Also,  that  it  was  not  stated 
that  the  said  agreement  was  signed  by  the  trustees  letting  the  said  tolls, 
or  any  two  or  more  of  them,  or  by  their  clerk  or  treasurer,  and  by  the 
defendant,  J.  Crampton,  as  the  lessee  and  farmer  thereof,  and  the  said 
other  defendants  as  his  sureties,  or  that  the  said  agreement  was  by  deed, 
or  under  the  seals  of  the  trustees,  or  any  of  them. 

Joinder. 

Bevany  in  support  of  the  demurrer.  The  declaration  is  ill.  The 
clerks  to  the  trustees  sue  by  virtue  of  the  statute  3  Geo.  4,  c.  126,  ss. 
55  k  57.  Sect.  55  directs  that  the  trustees  shall  let  the  tolls  at  a  public 
meeting,  of  which  a  month's  notice  shall  be  given  in  the  way  prescribed 
by  the  act ;  that  the  sum  produced  by  the  last  year's  tolls  shall  be  spe- 
cified ;  that  the  tolls  shall  be  let  to  the  best  bidder,  on  production  of 
sureties ;  and  that  biddings  shall  be  received  every  turn  of  a  minute 
glass.  By  sect.  57,  all  contracts  for  lettirtg  the  tolls  are  to  be  signed 
by  two  or  more  trustees,  or  their  clerks  or  treasurer,  and  by  the  lessee 
and  his  sureties,  and  are  to  be  good  notwithstanding  they  are  not  by 
deed  under  seal.  But  where  by  statute  a  special  authority  is  delegated 
to  particular  persons,  it  must  be  strictly  pursued,  and  appear  to  have 
been  pursued,  on  the  face  of  the  proceedings.  The  statute  is  imperative, 
and  not  merely  directory :  "  It  is  in  general  true,  that  if  an  alErmative 
statute  which  is  introductive  of  a  new  law  directs  a  thing  to  be  done  in 
a  new  manner;  the  thing  shall  not,  even  though  there  be  no  negative 
words,  be  done  in  any  other  manner."  Bac.  Abr.  Statute,  6.  Clauses 
in  an  act  are  only  held  directory  when  such  a  construction  is  necessary 
for  giving  effect  to  the  act :  Rex  v.  Mayor  of  Norwich^  1  B.  &  Adol.  310, 
(20  E.  C.  L.  R.,)  Peane  v.  Morrice,  2  Adol.  &  Ell.  84,  (29  E.  C.  L.  R.) 
It  is  not  necessary,  for  ^ving  effect  to  this  act,  to  hold  the  provisions  in 
sect  55,  as  merely  directory ;  and  if  they  are  imperative,  it  is  not  suffi- 
cient to  allege  that  the  meeting  was  duly  held.  Observance  of  all  the 
conditions  which  constitute  its  legality,  must  be  expressly  averred ;  as 
upon  an  allegation  of  bankruptcy,  that  there  was  a  trading,  a  petition- 
ing creditor's  debt,  and  an  act  of  bankruptcy :  it  is  not  sufficient  to 
allege  that  a  petition  issued  in  due  form  of  law ;  Tully  v.  Sparkes,  2 
Ld.  Raym.  1546.  [Tindal,  C.  J.  The  party  to  whom  the  tolls  were 
let,  has  had  the  benefit  of  the  contract ;  it  is  not  like  the  case  where  the 
person  or  property  of  a  bankrupt  are  affected  by  the  acts  of  assignees, 
who  must  show  a  good  title  in  omnibus :  many  of  these  directions  are 
extremely  minute,  as  that  for  turning  the  minute  glass  after  every  bid- 
<ling.  There  is  rule  in  pleading,  that  where  a  number  of  minute  par- 
ticulars are  to  be  followed,  a  general  allegation  of  observance  is  sufficient. 
I  am  not  aware  of  a  case,  in  which  it  has  been  allowed  to  a  party  who 
has  had  the  benefit  of  a  contract,  to  set  up  these  objections.  Bosan 
42UET,  J.  If  the  agreement  is  invalid,  the  defendant  has  been  receiving 
the  money  of  the  public  without  any  right  to  it.]  There  are  cases  in 
which,  in  support  of  the  process  of  the  Court,  such  general  allegations  have 
been  held  sufficient ;  Nightingale  v.  Wilcoxsony  10  B.  &  C.  202,  (21  E.  C. 
L.  R.,)  Dudlow  V.  Watchorn,  16  East,  39,  Rex  v.  M'Carther,  Peake's 
N.  P.  C«  155.    But  this  is  the  act  of  the  party :  the  statute  has  always 
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received  a  strict  construction ;  Bell  v.  Nixon,  9  Bingh.  393,  (25  E.  C. 
L.  B. ;)  and,  in  general,  a  statement  that  an  act  has  been  duly  and  suffi- 
ciently performed,  has  beea  held  insufficient:  case  of  The  Abbot  of 
Strata  Marcdla,  9  Rep.  25,  Everard  v.  Paterson,  6  Taunt.  645,  Wit- 
liams  V.  Germainey  7  B.  &  C.  468,  (14  E.  ,C.  L.  R.)  In  Pearse  y.  ' 
Morrice^  by  a  local  statute  prior  to  the  general  turnpike  act,  3  Geo.  4, 
c.  126,  trustees  of  a  turnpike  road  were  empowered  to  let  the  tolls  by 
writing,  under  their  hands  and  seals,  the  rent  to  be  made  payable  to 
their  treasurer ;  in  default  of  which,  every  such  lease  was  to  be  "  null 
and  void,  to  all  intents  and  purposes  whatsoever."  It  was  held,  that 
that  clause  was  still  imperative,  though,  by  the  general  turnpike  act,  it 
is  enacted,  that  after  the  tolls  shall  have  been  let  as  there  directed,  the 
purchaser  shall  "enter  into  a  proper  agreement," — which  shall  be  good 
notwithstanding  it  is  not  by  deed, — for  the  taking  thereof,  and  paying 
the  rent,  "under  such  conditions,  and  in  such  manner,"  as  the  trustees 
shall  think  fit ;  and  that  the  lessee's  surety  might  take  advantage  of  the 
above  defect,  in  an  action  brought  against  him  by  the  trustees  for  non- 
payment of  the  rent,  though  the  lessee  had  taken  the  tolls  for  several 
years  under  the  lease.  [Tindal,  C.  J.  In  that  case,  the  question  arose 
under  a  local  act,  which  provided  that  if  certain  requisitions  were  not 
complied  with,  the  lease  of  the  tolls  should  be  null  and  void ;  there  is 
no  such  provision  in  the  present  act,  which  appears  to  be  only  directory 
as  to  the  proceedings  preliminary  to  letting  the  tolls.] 

Then,  the  declaration  should  at  least  have  alleged  that  the  demise  was 
in  writing,  and  signed  by  the  trustees  or  their  clerks.  At  common  law 
a  demise  of  the  tolls,  as  being  an  incorporeal  hereditament,  would  have 
been  bad  if  not  under  seal.  By  this  statute  the  demise  is  valid,  though 
not  under  seal,  provided  it  be  in  writing,  and  signed  by  the  trustees  or 
their  clerks.  The  party  who  claims  under  the  demise,  is  bound  to  show 
that  it  had  the  validity  substituted  by  statute  for  the  common  law  va- 
lidity. The  power  granted  to  the  trustees  is  in  the  nature  of  a  privilege ; 
and  in  Lloyd  v.  Wood,  5  Adol.  &  Ell.  228,  (31  E.  C.  L.  R.,)  where  a 
declaration  in  case  stated,  that  a  suit  in  Chancery  by  J.  against  F.  and 
the  plaintiff  being  pending,  it  was  ordered  by  the  Court  of  Chancery  that 
J.  should  pay  money  into  Court  to  the  credit  of  the  cause,  subject  to 
the  further  order  of  the  Court ;  that  J.  having  contemptuously  neglected 
so  to  do,  to  plaintiff's  damage,  plaintiff  caused  a  writ  of  attachment 
to  be  sued  out  of  Chancery  against  J.,  directed  to  the  defendant,  being 
sheriff  of  N.,  which  writ  Was  delivered  to  defendant  to  be  executed ; 
whereupon  it  became  defendant's  duty  to  execute  it  in  a  careful  and 
proper  manner ;  yet  defendant  wrongfully,  carelessly,  and  improperly, 
and  against  plaintiff's  consent,  attached  J.  by  his  body,  J.  being  then 
privileged  from  being  so  attached,  and  defendant  well  knowing  the  pre- 
mises; that  J.  was  discharged  by  the  Court  of  Chancery  from  the 
attachment ;  and  by  means  of  the  premises,  plaintiff  was  deprived  of  the 
benefit  of  the  writ,  and  delayed  and  hindered  in  compelling  J.  to  pay, 
and  was  put  to  expenses  and  trouble  in  causing  another  writ  to  be  issued ; 
and  was  also  put  to  costs  in  opposing  J.'s  discharge,  and  was  otherwise 
damnified ;  the  declaration  was  held  bad,  for  not  setting  out  the  nature  of 
J.'s  privilege.  And  in  this  declaration,  no  facts  being  alleged  which 
could  give  the  Court  the  means  of  knowing  whether  the  demise  was 
made  in  accordance  with  the  act  or  not,  the  defendant's  only  couri^e  was 
to  demur ;  for  if  he  had  traversed,  the  imperfect  allegations  might  Lave 
been  cured  by  verdict :  1  Wms.  Saund.  2:^7,  n.  1. 
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AddisoUj  contra.  The  agreement  may  be  binding  on  the  parties, 
eyen  though  not  entered  into  in  strict  conformity  with  the  provisions  of 
tlie  statute.  The  55th  section  was  intended  to  protect  the  trustees ;  and 
the  67th  is  merely  declaratory  that  agreemehts  shall  be  valid,  if  signed, 
notwithstanding  they  are  not  under  seal.  In  the  case  of  tithes,  the  de- 
•mise  ought  to  be  by  deed;  and  yet,  where  a  party  has  been  in  the  pos- 
session of  them,  an  action  for  use  and  occupation  will  lie :  in  like  man- 
ner, an  action  for  use  and  occupation  might  have  been  brought  against 
the  present  defendant,  for  the  perception  of  the  tolls.  [Bosanquet,  J. 
This  is  an  action  against  the  sureties.  Tindal,  C.  J.  It  is  on  a  promise 
by  a  third  person  for  the  debt  of  the  defendant.]  By  the  statute  of 
frauds,  such  a  promise  should  be  in  writing ;  but  in  declaring  on  it,  it  is 
not  necessary  to  allege  that  it  is  in  writing.  It  is  suflScient  to  state,  that 
the  agreement  was  made  in  pursuance  of  the  statute :  the  Court  will 
presume  that  everything  was  rightly  done.  In  a  plea,  more  particu- 
larity is  required ;  but  in  a  declaration  it  is  not  always  necessary  to 
set  forth  a  writing;  Wiicott's  case,  2  Rep.  61  b;  2  Wms.  Saund. 
180  b,  n.  9. 

The  Court  recommended  the  plaintiff  to  amend,  by  stating  that  the 
agreement  was  in  writing,  and  signed  by  the  trustees ;  and  Addison 
acceding,  the  plaintiff  had  Leave  to  amend  accordingly. 


BRASHOUR  against  RUSSELL.— p.  31. 

An  application  to  dlBcharge  defendant  out  of  custody,  for  a  defect  in  process,  is  too  late  if  not 
made  to  a  judge  at  chambers  or  to  the  Court,  within  the  ordinary  time  for  putting  in  bail. 

The  writ  of  capias  was  issued  against  the  defendant  on  the  7th  of 
September,  1837,  in  the  name  of  Queen  Victoria ;  the  defendant  was 
arrested  on  the  12th  of  October.  On  the  2d  of  November,  the  first 
day  of  term, 

A  rule  nisi  was  obtained  to  set  aside  the  service  of  the  copy  of  the  writ 
and  subsequent  proceedings,  and  to  discharge  the  defendant  out  of  cus- 
tody, on  the  ground  that,  according  to  the  copy,  the  writ  purportejL  to 
be  issued  in  the  name  of  King  Wilham  IV.  « 

fV.  H.  Watson  showed  cause  on  an  affidavit  which  stated  that  the 
copy  of  the  writ  delivered  by  the  plaintiff 's  attorney  at  the  sheriff's 
office  was  correct,  and  that  the  incorrect  copy  served  was  made  out  by 
the  sheriff's  officer.  The  plaintiff,  therefore,  had  done  all  that  he  was 
required  to  do  by  2  W.  4,  c.  39,  s.  4,  and  ought  not  to  suffer  for  the  act 
of  the  sheriff's  officer,  over  whom  he  had  no  control.  The  writ  itself 
was  regular,  and  the  inaccuracy  in  the  copy  of  the  writ  was  no  ground 
for  discharging  the  defendant  out  of  custody.  The  statute  2  W.  4,  c. 
iid,  s.  4,  was  directory  only  as  to  the  copy,  the  service  of  which  was  to 
take  place  according  to  the  act,  "upon  or  forthwith,"  after  arrest,  and 
was  not  a  condition  precedent  to  it.     In  the  cases  in  which  the  defend- 
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ant  had  been  discharged,  either  the  wnt  was  defective,  or  the  copy  left 
at  the  sheriff's  office;  but  in  no  case  had  the  defendant  been  discharged 
and  the  arrest  held  illegal,  where  the  plaintiff  had  done  all  that  it  was 
incumbent  on  him  to  do.  [Tindal,  C.  J.  The  statute  requires  that  a 
copy  shall  be  delivered  to  the  defendant  at  the  time  of  the  arrest;  there 
can  be  no  doubt  that  this  means  a  true  copy :  if  that  is  not  delivered, — 
if  what  the  statute  requires  is  not  done, — ^has  not  the  defendant  a  right 
to  insist  on  his  discharge?  This  is  the  same  thing  as  if  no  copy 
had  been  delivered.  Coltman,  J.  The  arrest  may  be  legal,  but  the 
subsequent  detention  illegal,  if  a  correct  copy  be  not  delivered.]  In 
Hodd  V.  LangridgCy  5  Dowl.  721,  Coleridge,  J.  seemed  to  think  that 
in  order  to  justify  a  discharge  for  the  insufficiency  of  the  copy,  the  copy 
left  with  the  sheriff  must  be  irregular. 

At  all  events,  this  application  on  the  2d  of  November,  on  the  ground 
of  irregularity  only,  was  too  late  after  an  arrest  on  the  12th  of  October, 
for  the  defendant  might  have  applied  to  a  judge  at  chambers,  instead 
of  allowing  twenty-three  days  to  elapse.  Cox  v.  Thillock,  2  Dowl.  47; 
Primrose  v.  Baddeley,  2  Dowl.  250;  Fowell  v.  Petre^  5  Dowl.  276. 

JVildCy  Serjt.,  in  support  of  the  rule,  contended  that  the  delivery  of 
an  accurate  copy  of  the  writ  was,  by  the  statute,  a  condition  precedent 
to  the  validity  of  the  arrest.  The  statute  was  not  passed  in  ease  of 
plaintiffs,  but  for  the  security  of  defendants,  who  were  entitled  to  take  the 
objection,  whether  their  opponent  or  the  sheriff  were  the  party  in  fault 
The  plaintiff's  remedy  was  against  the  sheriff.  A  strict  construction 
had  always  been  put  on  the  statute;  iV/cAo/ v. -5oyn^,  2  Dowl.  761 ; 
Roberts  v.  fVedderburne,  1  New  Cases,  4,  (27  E.  C.  L.  R.  287 ;)  Smith 
v.  Biddelly  2  Dowl.  219.  As  to  the  objection  that  the  application  came 
too  late,  the  arrest  was  originally  void,  and  continuing  to  be  so,  the  defend- 
ant was  entitled  to  make  his  application  at  any  time.  It  did  not  appear 
here  that  the  defendant  had  not  applied  to  a  judge  at  chambers. 

Tindal,  C.  J.  It  appears  to  me  that  this  application  is  too  late,  and 
that  the  defendant  has  offered  no  excuse  for  omitting  to  make  a  previ 
ous  application  to  a  judge  at  chambers.  That  application  should  have 
been  made  within  eight  days,  the  ordinary  time  for  putting  in  bail 
The  question  is,  whether  what  is  complained  of  is  an  irregularity  only, 
or  a  defect  which  renders  the  arrest  void.  It  seems  to  me  that,  accord- 
ing to  the  tenth  article  of  the  rule  of  Michaelmas  3  W.  4,  it  ranges 
under  the  head  of  irregularity  only.  "  If  the  plaintiff,  or  his  attorney, 
shall  omit  to  insert  in,  or  endorse  on,  any  writ,  or  copy  thereof,  any  of 
the,  matters  required  by  the  said  act  to  be  by  him  inserted  therein,  or 
endorsed  thereon,  such  writ  or  copy  thereof  shall  not,  on  that  account, 
be  held  void,  but  it  may  be  set  aside  as  irregular,  upon  application  to 
be  made  to  the  Court  out  of  which  the  same  shall  issue,  or  to  any 
judge." 

It  is  clear,  therefore,  that  in  such  a  qase  the  plaintiff  would  be  per* 
mitted  to  amend :  if  that  be  so,  the  case  comes  within  the  general  rule 
as  to  irregularity,  and  the  application  is  too  late.  It  is  not  necessary  for 
us  to  go  into  the  other  question,  though  I  should  think  that  the  copy 
served  was  insufficient,  and  that  the  plaintiff  must  look  to  the  sheriff  (or 
his  remedy. 

BosANQUET,  J.  I  think  this  was  an  irregularity  within  the  tenth  ar- 
ticle of  rule  Michaelmas  3  W.  4.  If  so,  the  application  should  have 
been  made  within  eight  days,  the  ordinary  time  for  putting  in  bail.    J 
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have  a  manuscript  note  of  a  case  in  the  Exchequer  in  Michaelmas  term, 
1834,  in  which  this  was  so  held. 

It  is  not  necessary  for  us  to  decide  the  other  point ,  though  I  should 
be  sorry  to  be  thought  to  entertain  any  doubt  about  it 

CoLTMAN,  J.;  concurred,  {a) 

Rule  discharged. 

(a)  Vaughui,  J.,  was  abaeDt 


BADEN  against  FLIGHT.— p.  35. 

Plaintiff  declared  in  covenant  for  two  quarters'  rent,  due  the  25th  of  March,  1836.  Defendant 
pleaded  that  no  quarter's  rent  ending  the  25th  of  March,  1836,  then  became  doe.  Upon  de- 
murrer the  plea  was  held  ill,  but  plaintiff  afterwards  obtained  leave  to  amend  his  declaration 
by  withdrawing  the  claim  for  the  second  quarter's  rent : 

Held,  that  such  abandonment  of  his  claim  did  not  entitle  the  defendant  to  the  costs  of  the  de- 
murrer ;  and  that  at  all  events  it  was  too  late  to  move  to  rescind  the  order  by  which  the 
amendment  had  been  allowed  without  giving  the  defendant  the  costs  of  the  demurrer,  after 
obtaining  time  to  plead  to  the  amended  declaration,  and  receiving  the  costs  of  the  amendment 

The  plaintiff  declared  in  covenant  on  a  lease,  that  during  the  term, 
to  wit,  on  the  25th  of  March,  1836,  a  sum  of  66/.  5s,,  for  two  quarters' 
rent  ending  on  that  day  became  due. 

The  defendant  pleaded  that  no  quarter's  rent,  ending  the  25th  of 
March,  1836,  then  became  due. 

Upon  demurrer,  that  plea  was  held  ill,  and  judgment  was  given  for 
the  plaintiff,  in  Easter  term,  the  26th  of  April  last,  see  3  New  Cases, 
685,  (32  E.  C.  L.  R.  282.)     Nevertheless, 

On  the  3d  of  May,  the  plaintiff  obtained  leave,  under  a  judge's  order, 
on  payment  of  costs,  to  amend  his  declaration  by  withdrawing  the 
claim  for  the  second  quarter's  rent. 

The  costs  of  the  amendment  were  taxed,  the  defendant  received  the 
amount,  and  the  amendment  was  made,  and 

In  Trinity  term,  on  the  6th  of  June,  the  defendant  obtained  an  order 
for  time  to  plead  to  the  amended  declaration,  upon  the  usual  terms  of 
pleading  issuably,  &c. 

On  Saturday,  the  1 0th  of  June,  the  term  ending  on  the  12th,  the  de- 
'  fendant  obtained  a  rule  nisi  to  set  aside  the  judge's  order  for  amending 
the  declaration,  because  it  allowed  the  costs  of  the  amendment  only, 
and  not  the  costs  of  the  plea  and  demurrer,  which,  though  judgment 
had  been  given  against  him,  the  defendant  claimed  to  be  entitled  to 
when  the  plaintiff  withdrew  his  demand  for  the  second  quarter's  rent 

The  rule  was  enlarged  to  this  term ;  and  now 

fFilde,  Serjt.,  who  showed  cause  against  it,  contended  that  the  de- 
fendant, after  taking  the  intermediate  steps  of  receiving  the  costs  upon 
the  amendment,  and  obtaining  an  order  for  time  to  plead  to  the  amended 
declaration,  was  too  late  to  rescind  the  order  for  amendment,  even  if 
that  order  were  incorrect.  But  the  order  was  correct ;  for  judgment 
having  been  given  against  the  defendant  on  the  plea,  he  never  could 
call  on  the  plaintiff  to  pay  the  costs  of  that  plea,  even  though  the  plain- 
tiff, on  withdrawing  his  claim  to  the  second  quarter's  rent,  should  be  held 
not  entitled  to  receive  costs  on  his  judgment  on  the  demurrer.  The  rule, 
therefore,  ought  to  be  discharged,  and  the  defendant  to  pay  the  costs 
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of  compelling  the  plaintiff  to  appear  now  in  support  of  the  judge's 
order. 

HogginSf  in  support  of  the  rule,  insisted  that  the  plaintiff,  hy  with- 
drawing his  claim  for  the  second  quarter's  rent,  admitted  that  the  de- 
fendant was  justified  in  resisting  payment  as  to  that  quarter;  it  ought, 
therefore,  to  have  been  enforced  on  him  as  a  condition  of  allowing  him 
to  amend,  that  he  should  pay  the  costs  of  the  defendant's  plea,  not- 
withstanding the  plea  had  been  found  imperfect  according  to  the  tech- 
nical rules  of  pleading. 

Sed  per  Curiam.  Judgment  having  been  given  against  him,  the 
defendant  was  liable  to  pay  the  costs  of  the  plea  and  demurrer;  the 
plaintiff  has  done  him  a  favour  by  relieving  him  from  the  payment  of 
those  costs  :  there  is  no  pretence  for  the  defendant's  seeking  to  receive 
any  at  the  hands  of  the  plaintiff :  besides  which,  the  defendant  applies 
too  late  after  taking  intermediate  steps. 

Rule  discharged. 

Costs  of  the  rule  to  be  costs  in  the  cause. 


STONE  against  PHILLIPPS.— p.  37. 

Four  actions  between  distinct  parties,  and  all  matters  in  difference,  were  referred  to  an  arbitrator. 
Among  the  matters  in  difference  was  a  fifih  action,  relating  to  a  part  of  the  premises  in  dtspulCy 
of  which  fif^h  action  the  award  took  no  notice,  notwithstanding  it  had  been  mentioned  to  the 
arbitrator. 

Heidi  that  this  omission  rendered  the  award  bad  in  toto. 

By  an  order  of  Nisi  Prius,  at  the  last  Oxford  assizes,  made  by  consent 
of  the  parties,  their  counsel  and  attorneys,  the  jury  found  a  verdict  for 
the  plaintiff,  in  the  four  following  causes:  viz.  Jo/tn  Stone  v.  fFiliiam 
Phillipps;  John  Stone  v.  George  Phillipps  and  Others^  Doe  dtm, 
Richard  Stone  v.  Elizabeth  Stone  and  Others^  and  Richard  Stone  v. 
Robert  Stone; — subject  to  the  award  of  an  arbitrator  appointed  "to 
settle  these  causes,  and  all  matters  in  difference  between  the  said  parties, 
with  liberty  to  all  other  parties  interested  to  come  in  within  a  month." 

The  arbitrator,  a  barrister,  by  his  award  directed  how  the  verdict 
should  be  entered  up,  in  each  of  the  four  causes ;  and  after  deciding 
upon  various  matters  in  difference  between  the  parties,  concluded  by 
ordering  that  all  persons  who  had  become  parties  to  the  reference, 
should,  upon  being  required,  and  at  the  cost  of  the  party  requiring  it, 
execute  a  general  release  of  all  actions  and  demands  touching  any  mat* 
ter  which  was  the  subject  of  any  of  the  actions  above  referred,  or  any 
claim  or  dispute  concerning  any  title  to  any  of  the  premises  in  question. 

Cooper  obtained  a  rule  nisi  to  set  aside  this  award  for  want  of  finality 
in  various  particulars,  and,  among  others,  on  an  affidavit,  which  stated 
that,  besides  the  actions  above  enumerated,  there  was  an  action  of  eject- 
ment, for  part  of  the  premises  in  question,  on  the  demise  of  Richard 
Stone  against  Robert  Stone,  which  was  not  taken  to  trial,  on  account 
of  some  informality  in  the  proceedings ;  that  that  action  was  still  pend- 
ing, and  was  one  of  the  matters  in  difference,  but  that  the  arbitrator,  not- 
withstanding he  had  notice  of  that  action,  had  omitted  to  dispose  of  it 
in  his  award. 
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Keating^  who  showed  cause,  contended  as  to  this  point,  that  even  if 
the  award  were  had  in  part,  the  Court  would  sustain  it  as  to  the  remain- 
der :  there  were  different  parties  in  each  of  the  actions ;  and  as  to  three 
of  them,  the  award  could  not  be  impeached.  He  cited  Manser  v.  Hea- 
ver, 3  B.  &  Adol.  295,  (23  E.  C.  L.  R.,)  where  an  arbitrator,  to  whom 
a  cause  and  all  matters  in  difference  were  referred,  directed  a  verdict  to 
be  entered  for  the  plaintiff,  and  certain  works  to  be  done  by  the  defend- 
ant :  he  then  added,  that  as  disputes  might  arise  respecting  the  perform- 
ance, the  plaintiff,  if  dissatisfied  with  it,  might,  on  giving  notice  to  the 
defendant,  bring  evidence  before  the  arbitrator  of  the  insufficiency  of  the 
work,  and  the  defendant  might  also  give  evidence  on  his  part,  in  order 
that  a  final  award  might  be  made  concerning  the  matters  in  difference ; 
but  if  no  proceeding  were  taken  by  the  plaintiff,  within  two  months  after 
the  work  was  done,  the  award  then  made  should  be  final :  and  he  en- 
larged the  time  ior  making  his  further  and  final  award,  if  requested,  for 
six  months.  It  was  held  that  the  latter  part  of  that  award  was  bad,  as 
it  assumed  to  reserve  a  power  over  future  differences,  but  that  it  might 
be  rejected ;  and  that  the  former  part  was  final,  and  might  stand.  And 
in  Thorpe  v.  Cole,  2  Cr.  M.  &  Ros.  377,  where  a  parishioner  and  over- 
seers having  referred  to  arbitrators  the  validity  of  a  parish  rate,  the 
expenses  of  preparing  the  agreement  to  refer,  and  the  costs  of  the  arbi- 
tration, Parke,  B.,  said,  that  though  the  reference  of  the  rate  was  not 
binding  on  the  overseers,  that  the  submission  and  award  were  still  valid 
as  to  the  other  matters  in  difference. 

Cooper,  in  support  of  the  rule.  Where  an  award  is  bad  as  to  a  mat- 
ter which  is  separable  in  its  nature,  as  where  the  arbitrator  exceeds  his 
authority,  the  award  may  be  good  for  the  residue,  of  which  several  in- 
stances are  given  in  Com.  Dig.  tit.  Arbitramenty  E.  8,  E.  19.  But 
where  the  defective  matter  is  an  essential  part  of  the  subject  referred,  it 
is  a  condition  precedent  to  the  validity  of  the  award,  that  the  arbitrator 
shall  settle  the  whole :  Randall  v.  Randall,  7  East,  81 ;  In  re  Robson 
and  Another  and  RaiUton,  1  B.  &  Adol.  723,  (20  E.  C.  L.  R.)  The 
cases  of  Pope  v.  Brett,  2  Saund.  293,  and  Turner  v.  Turner,  3  Russell, 
494,  were  decided  on  this  principle.  In  the  present  case,  the  condition 
of  the  submission  is,  that  the  arbitrator  shall  make  his  award  by  a  cer- 
tain day  concerning  the  premises,  that  is  to  say,  concerning  the  four 
'  causes  and  all  matters  in  difference,  which  matters  included  the  action 
of  ejectment  against  Robert  Stone :  this  condition  has  not  been  fulfilled. 

And  although  it  be  true,  that  all  the  causes  were  not  originally  depend- 
ent on  each  other,  and  that  the  matter  left  undecided  by  the  arbitrator 
might  have  no  effect  on  the  result  of  either  of  the  four  actions  specified 
in  the  submission,  still  the  condition  of  the  submission  must  be  observed. 
A  party  who  is  interested  in  four  causes,  may  feel  sure  of  a  verdict  in 
three  of  them,  and  doubtful  as  to  the  fourth ;  and  the  desire  to  obtain  a 
settlement  of  that  may  be  his  consideration  for  his  consenting  to  a  refer- 
ence at  all.  If,  therefore,  the  arbitrator  omits  to  settle  any  one,  the 
consideration  for  the  reference  has  failed,  and  the  award  is  bad ;  and  so 
with  respect  to  any  other  matter  of  difference,  whether  the  subject  of  an 
action  or  not.  That  a  submission,  by  several  persons,  of  all  matters  in  dif- 
ference between  them  imports  a  submission  of  all  matters  that  any  one  may 
have  against  the  others  jointly  or  severally,  appears  by  the  case  of  Turner 
V.  Turner ;  in  which  all  matters  in  difference  between  the  parties  in  a 
Chancery  suit  having  been  referred,  the  award  was  held  bad,  because, 
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although  the  arbitrator  had  decided  all  matters  in  difference  between  the 
plaintiffs  uid  defendants,  he  had  not  decided  matters  in  difference  be- 
tween the  co-defendants. 

TiNDAL,  C.  J.  I  think  we  cannot  hold  this  a  good  award.  When 
I  look  to  the  authorities  as  to  the  power  of  severing  matters  in  dif- 
ference, I  find  that  Manser  v.  Heaver  does  nQt  apply.  There,  the 
arbitrator,  after  awarding  that  certain  works  should  be  done  by  one 
of  the  parties,  enlarged  the  time  for  ultimate  decision,  to  afford  aa 
opportunity  of  a  further  reference  as  to  the  sufficiency  of  the  work 
when  it  should  have  been  done  :  and  all  the  Court  says  is,  that  <^  (he 
clause,  as  to  making  a  further  and  final  award,  must  be  considered  as 
having  reference  only  to  prospective  differences ;  so  much,  then,  of  the 
award  as  relates  to  these  may  be  rejected  as  surplusage,  and  the  rest 
retained."  Here,  four  actions  were  referred  to  the  arbitrator,  and  all 
matters  in  difference.  Part  of  the  matters  in  difference  was  an  ejectment 
on  which  there  is  no  award  ;  and  I  cannot  say  that  the  award  is  good, 
when  the  condition  of  the  submission  is  that  the  arbitrator  shall  award 
on  the  premises  referred  to  him.  It  seems  to  be  like  the  case  olduriol 
V.  Smithy  1  Turner  &  Russ.  128,  where  the  Court  of  Chancery  held, 
^<  that  an  award  might  be  good  in  part,  and  bad  in  part,  where  the  sub- 
mission wa&  clearly  capable  of  being  separated;  but  not  where  all  the 
matters  were  within  the  submission,  and  the  award  was  upon  the  face 
of  it  entire  " 

BosANQUET,  J.  I  am  of  the  same  opinion,  but  come  to  the  decision 
with  very  great  reluctance. 

Cox^TMAN,  J.  There  are  cases  where  an  award  may  be  good  in  part, 
and  bad  in  part :  but  that  is  where  the  matter  objected  to  is  severable,  and 
not  part  of  the  consideration  for  submission :  as  in  Doe  dem,  William- 
son V.  Richardson^  8  Taunt.  697,  (4  E.  C.  L.  R.  251 ;)  where  the  de- 
fect was  only  as  to  the  direction  for  mutual  releases ;  or  Jiitcheson  v. 
Cargeyy  2  Bingh.  199,  (9  E.  C.  L.  R.  380;)  where  the  arbitrator  ex- 
ceeded his  authority  by  directing  the  mode  in  which  the  matters  order- 
ed by  the  award  were  to  be  done.  But  where  matters  within  the  sub- 
mission and  part  of  the  premises  referred,  have  been  unnoticed  in  the 
award,  it  cannot  be  sustained. 

Rule  absolute,  {a) 

(a)  Vaughan,  J.,  was  absent 


BUSH  against  GREEN.— p.  41. 

A  gamekeeper  acting  under  a  deputation,  granted  and  registered  previously  to  the  1st  of  Novem- 
ber, 1831,  when  die  act  1  di  2  W.  4,  c  32,  came  in  force,  ia  not  entitled  to  notice  of  acuon, 
or  to  give  all  matters  in  evidence  under  the  general  issue. 

Trover  for  a  gun. 

Pleas, — 1st,  Not  Guilty;  2dly,  that  the  gun  was  not  the  property  of 
the  plaintiff;  and  3dly,  that  before  and  at  the  time  of  the  committiog 
of  the  said  supposed  grievance  in  the  declaration  mentioned,  to  vrit,  on 
the  24th  of  November,  1830,  one  William  Jones  Burdett  was  lord  of  the 
manor  of  High  Littleton,  and  also  lord  of  the  manor  of  Stowey,  in  the 
county  of  Somerset ;  and  being  lord  of  the  said  manors,  said  W.  J.  Bur- 
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dett,  before  the  commission  of  the  supposed  grievance,  to  wit,  on,  &c., 
according  to  the  form  of  the  SLtattite  in  such  case  made. and  provided,  by 
^ritin«T  under  his  hand  and  seal,  did  nominate,  authorize,  and  appoint 
one  William  Grossman,  therein  described  as  servant  of  the  defendant,  to 
be  gamekeeper  of,  in,  and  to  his,  the  said  W.  J.  Burdett's,  said  manors, 
and  each  of  them,  with  full  power,  license,  and  authority  within  and 
upon  the  said  manors,  or  either  of  them,  to  kill  any  hare,  pheasant,  par- 
tridge, or  any  other  game  whatsoever,  for  the  use  and  benefit  of  him,  the 
defendant ;  and  also  to  take  and  seize  all  such  guns,  bows,  greyhounds, 
setting  dogs,  lurchers,  or  other  dogs  to  kill  hares  or  conies,  ferrets, 
hamels,  lowbels,  hays,  or  other  nets,  harepipes,  snares,  or  other  engines 
for  the  taking  or  killing  of  conies,  hares,  pheasants,  partridges,  or  other 
gatne,  as  within  the  precincts  of  his  said  manors,  or  either  of  them, 
should  be  used  by  any  person  or  persons  who  by  law  should  be  prohibit- 
ed to  keep  or  use  the  same :  which  said  authority,  deputation,  and  ap- 
pointment, at  the  time  of  the  committing  of  the  supposed  grievance,  was 
and  still  is  in  force  and  effect,  and  the  same  was  afterwards,  and  before 
the  committing  of  the  supposed  grievance,  to  wit,  on  the  9th  of  Decem- 
ber, 1830,  duly  entered  and  registered  with  and  by  the  clerk  of  the 
peace  for  the  county  of  Somerset,  according  to  the  form  of  the  statute 
in  that  case  made  and  provided.  That,  at  the  time  of  the  using  of  the 
said  gun  in  the  declaration  mentioned,  by  one  George  Keel,  as  hereafter 
in  this  plea  mentioned,  and  also  at  the  time  of  the  seizing,  taking,  and 
carrying  away  the  same,  as  is  hereafter  also  mentioned,  the  said  G. 
Keel  had  not  any  game  certificate  authorizing  him  to  kill  game,  and  was 
by  law  prohibited  from  killing  game  for  want  of  such  certificate :  that 
W.  Grossman,  so  being  authorized  and  deputed,  and  G.  Keel  being  so 
nnauthorized  and  prohibited  as  aforesaid,  because  G.  Keel,  before  and  at 
the  said  time  when,  &c.,  in  the  declaration  mentioned,  within  the  precincts 
and  limits  of  the  manor  of  Stowey,  did  use  the  said  gun  in  the  declaration 
mentioned,  for  the  killing  of  game  within  the  precincts  and  limits  of  the  said 
manor,  he,  W.  Grossman,  being  gamekeeper  and  deputed  and  authorized 
as  aforesaid,  at  the  same  tin^e  when,  /&c.,  did,  by  virtue  thereof,  within 
the  precincts  and  limits  of  the  manor  of  Stowey,  take  and  seize  from  G. 
Keel  the  gun  so  used  by  the  said  G.  Keel  for  the  killing  of  game  within 
the  precincts  and  limits  of  that  manor,  and  did  then  carry  and  deliver 
the  same  to  the  defendant,  to  be  by  him  held  and  kept  for  the  use  and 
benefit  of  W.  J.  Burdett,  so  being  such  lord  of  that  manor ;  as  it  was 
lawful  for  him  to  do,  for  the  cause  aforesaid :  that  the  defendant  had 
from  thence  hitherto,  as  the  servant,  and  by  the  command  of  W.  J.  Bur- 
dett in  that  behalf,  kept  and  detained  the  said  gun  for  the  use  of  W.  J. 
Burdett,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid :  which 
were  the  said  supposed  grievances  and  conversion  in  the  declaration 
mentioned ;  and  that  the  defendant  was  ready  to  verify. 

The  plaintiff,  after  protesting  that  the  said  authority,  deputation,  and 
appointment,  at  the  time  of  the  committing  the  grievances,  was  not  in  force 
or  effect,  in  manner  and  form  as  in  the  said  third  plea  was  alleged ; 
replied  to  that  plea  that  the  defendant  at  the  said  time,  when,  &c.,  in 
the  declaration  mentioned,  of  his  own  wrong,  and  without  the  residue 
of  the  cause  in  that  plea  alleged,  committed  the  said  grievances  in  the 
declaration  mentioned,  in  manner  and  form  as  in  the  declaration  was 
alleged. 

At  the  trial  before  Williams,  J.,  last  Somersetshire  Spring  assizes. 
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it 'was  proved,  in  support  of  the  plea,  that  in  November,  1830,  Mr.  W. 
J.  Burdett,  supposing  himself  to  be  lord  of  the  manor,  or  reputed  manor 
of  Stowey — on  the  waste  of  which  he  had  made  some  enclosures,  and 
had  erected  a  pound — ^granted  the  deputation  in  question  to  one  Cross- 
man,  as  servant  of  the  defendant  Green,  to  whom  Mr.  Burdett  had 
demised  the  supposed  manor ;  and  that  the  deputation  was  enrolled  with 
the  clerk  of  the  peace  in  November,  1830  : 

That  Grossman  had  taken  the  gun,  within  the  supposed  manor,  from 
one  Keel,  in  November,  1832,  under  circumstances  which  left  no  doubt 
that  Keel  had  been  using  it  for  the  destruction  of  game ;  although  be 
had  no  certificate  to  authorize  him  to  kill  game : 

That  Qrossman  delivered  the  gun  to  the  defendant. 

On  the  part  of  the  plaintiff,  it  was  proved  that  the  gun  belonged  to 
him,  and  that  the  defendant  had  refused  to  restore  it  on  demand. 

The  jury  found  that  the  gun  belonged  to  the  plaintiff';  that  Keel  was 
not  using  it  for  the  destruction  of  game ;  and  that  Stowey  was  not  * 
manor.  But  leave  was  reserved  to  the  defendant  to  move  to  enter  > 
nonsuit,  on  the  ground  that  he  had  received  no  notice  of  action,  undif 
1  &  2  W,  4,  c,  32,  8.  47,  which  enacts,  "for  the  protection  of  personi 
acting  in  execution  of  that  act,"  "that  notice  in  writing  of  any  action, 
and  of  the  cause  thereof,  shall  be  given  to  the  defendant  one  calendar 
month  at  least  before  the  commencement  of  the  action ;  and,  in  any  such 
action,  the  defendant  may  plead  the  general  issue,  and  give  that  act  and 
the  special  matter  in  evidence," 
\Erle  having  obtained  a  rule  nm  accordingly, 

Bompasj  Serjt.,  and  Butt^  now  showed  cause.  The  defendant  wag 
not  a  person  acting  in  execution  of  the  statute  1  &  2  W.  4,  c.  32 ;  first, 
because  he  was  not  the  person  to  whom  the  deputation  was  granted; 
secondly,  because  the  deputation  was  granted  under  the  48  G.  8,  c.  93, 
which  was  repealed  by  1  &  2  W.  4,  c.  32 ;  thirdly,  because  Stowey  was 
not  a  manor,  or  a  reputed  manor. 

First,  supposing  the  deputation  to  be  valid,  it  was  granted  to  Cross- 
man  and  not  to  the  defendant;  and  though  it  might  authorize  Grossman 
to  seize,  it  would  not  authorize  the  defendant,  a  stranger,  to^  detain  the 
gun. 

This  is  not  like  the  case  of  a  person  aiding  a  constable;  for  the  de- 
tention is  an  act  separate  and  distinct  from  the  act  of  seizure.  Under 
6  &  6  W.  4,  c.  69,  it  has  been  held  that  one  who  is  not  the  owner  of  an 
animal  cannot  give  a  person  into  custody  for  ill  using  it  unless  he  sa^ 
such  ill  usage,  and  that  the  good  faith  with  which  he  may  have  acted, 
will  not  confer  on  him  a  right  of  notice  of  action  under  that  statute; 
Eopkins  v.  Orowe,  4  AdoL  &  Ell.  774,  (31  E.  C.  L.  R)  This  is  a  mere 
question  of  property;  and  the  inquiry  whether  the  defendant  was  acting 
under  a  statute,  does  not  arise,  as  it  did  in  WaterJumse  v.  Keen,  4  B. 
&  C.  200,  (10  E.  C.  L.  R.,)  and  Greenway  v.  Hurd,  4  T.  B.  553:  it 
resembles  rather  the  case  of  Irving  v.  WiUon,  4  T.  R.  485,  where  an 
excise  officer  was  compelled  to  refund  money  which  he  had  received  for 
releasing  seized  goods  which  were  not  liable  to  forfeiture. 

But,  secondly,  the  deputation  granted  in  1830  would  not  authorize 
the  defendant  to  seize  guns  in  1832,  the  new  act  having  come  into 
operation  on  the  first  of  November,  1831,  and  having  repealed  all  former 
acts  on  the  same  subject.  To  entitle  himself  to  the  protection  and 
privileges  granted  by  the  1  &  2  W.  4,  c.  32,  the  defendant  should  have 
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obtained  a  new  deputation,  subsequently  to  October,  1831,  and  have 
had  it  enrolled  with  the  clerk  of  the  peace,  pursuant  to  that  statute. 
He  was  not  a  person  acting  in  the  execution  of  that  act ;  and  none  of 
the  preceding  acts  gave  him  the  protection  of  a  month's  notice  of  action, 
or  the  priTiIege  of  giving  matters  in  evidence  under  the  general  issue. 
The  defendant  had  relied  on  sect.  5,  1  &  2  W.  4,  c.  82,  which  enacted, 
*^  that  nothing  therein  contained  should  in  anywise  affect  or  alter  any 
act  or  acts  then  in  force,  by  which  any  persons  killing  game  were 
required  to  obtain  and  have  annual  game  certificates;'.'  ^'and  that  all 
regulations  and  provisions,  contained  in  any  act  or  acts, relative  to  game 
certificates,  so  far  as  they  related  to  gamekeepers  of  manors,  and  to  the 
amount  of  duty  for  game  certificates  to  be  charged  upon  or  in  respect 
of  gamekeepers  of  manors,  in  the  cases  specified  in  such  act  or  acts, 
should  extend  and  apply  to  all  gamekeepers  of  land  appointed  under 
that  act,  as  fully  and  effectually  as  if  they  were  gamekeepers  of  manors, 
and  were  expressly  mentioned  in,  and  charged  by  such  act  or  acts." 
But  that  clause  is  limited  to  game  certificates  and  cannot  be  extended 
to  deputations  of  gamekeepers.  For  the  new  act  destroyed  all  powers 
existing  under  the  former  statutes.  As  in  Surtees  v.  Ullisonj  9  B.  &  C. 
750,  (17  E.  C.  L.  R*;)  where  it  was  held  that  a  trading  which  ceased, 
and  an  act  of  bankruptcy,  which  was  committed  before  6  G.  4,  c.  16, 
which  repealed  all  the  former  bankrupt  acts,  could  not  support  a  com- 
mission issued  after  that  act  came  into  operation;  Hex  v.  M'Kemie^ 
Euss.  &  Ry.  C.  C.  429.     But,   . 

Thirdly,  the  finding  of  the  jury  that  Stowey  was  not  a  manor,  con- 
cludes the  defendant  altogether.  For  though  under  the  new  act,  lords 
of  manors,  or  reputed  manors,  may  grant  deputations,  yet  reputation  is 
only  one  kind  of  evidence  of  the  existence  of  a  manor :  a  reputed  manor 
is  a  manor  by  reputation.  The  expression  ''  manors  and  other  royal- 
ties," in  the  statute  22  &  23  Gar.  2,  c.  25,  which  first  enabled  the  lord 
of  a  manor  to  appoint  a  keeper,  has  been  held  not  to  include  a  hundred  ' 
or  wapentake ;  Earl  of  AyleBhury  v.  Pattison,  1  Dougl.  28.  If  a  re- 
puted manor  be  something  different  from  a  manor,  it  should  have  been 
so  described  in  the  third  plea ;  for  the  defendant  could  not  give  it  in 
evidence  under  the  general  issue,  as  he  was  not  acting  under  1  &  2  W. 
4,  c.  32,  which  alone  confers  the  privilege  of  giving  matters  in  evidence 
under  the  general  issue. 

JSrle  in  support  of  the  rule.  The  existence  of  the  manor,  and  the 
sufficiency  of  the  deputation,  are  admitted  on  the  pleadings :  a  protesta- 
tion has  always  been  deemed  an  admission  for  the  suit  in  hand ;  1  Chitt. 
Pleading,  634 :  and  the  plaintiff,  by  protesting  against  the  validity  of 
the  deputation,  has,  for  the  purposes  of  this  suit,  admitted  the  deputa- 
tion, and  consequently  the  existence  of  the  manor,  and  traversed  only 
the  allegation  that  the  plaintiff  was  using  the  gun  for  the  destruction  of 
game.  The  finding  of  the  jury  cannot  set  aside  the  admission  on  the 
pleadings.  And  mauQrial  rights  may  exist,  though  the  legal  manor  may 
have  become  extinct.     Soane  v.  Ireland^  10  East,  259. 

As  to  the  objection  that  the  defendant  is  not  the  party  who  seized  the 
gun,  and  therefore  cannot  have  been  acting  in  execution  of  the  statute, 
Grossman  was  the  servant  of  the  defendant,  and  acted  by  his  authority ; 
the  defendant,  therefore,  stands  in  the  same  situation  as  Grossman,  is 
Kable  for  his  acts,  and  entitled  to  the  same  protection :  the  question, 
therefore,  is  not  a  mere  question  of  property,  but  involves  the  legality 
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of  the  act  sanctioned  by  the  defendant.  And  even  if  he  were  not 
strictly  within  the  terms  of  the  new  statute,  yet  as  he  acted  bona  fide 
under  the  impression  that  he  had  statutory  authority  for  seizing  the  gun, 
he  is  entitled  to  the  protection  given  by  the  statute.  The  object  of  that 
protection  is  to  assist  persons  unwittingly  in  error :  parties  not  in  error 
have  no  need  of  the  protection :  Beechey  v.  *Side8,  9  B.  &  C.  806,  (17 
E.  G.  L.  R.)  But  the  defendant  is  within  the  express  enactment  of  1  & 
2  W.  4,  c.  32 ;  for  the  first  section,  which  repeals  all  former  acts  on  the 
same  subject,  contains  the  following  exceptions :  "  except  so  far  as  any 
of  the  said  acts  may  repeal  the  whole  or  any  part  of  any  other  acts, — and 
except  as  to  any  offences  which  may  have  been  committed  against  any 
of  the  said  acts  before  or  upon  the  said  31st  day,  and  as  to  any  penal- 
ties  which  may  have  been  incurred  thereunder  before  or  upon  the  said 
31st  day,  which  offences  shall  be  dealt  with  and  punished,  and  the  penal- 
ties recovered,  as  if  this  act  had  not  been  made, — and  except  as  to  asj 
matters  done  by  any  person  under  the'  authority  of  any  of  the  said  acts 
before  or  upon  the  said  31st  day,  with  respect  to  whom  every  privilege 
and  protection  given  by  any  of  the  said  acts  shall  continue  in  force  as 
if  this  act  had  not  been  made ;"  and  this  deputation  was  a  matter  done 
under  the  authority  of  48  G.  3.  The  legislature  -could  never  have  in- 
tended that  there  should  be  two  deputations  for  the  same  year ;  and  yet, 
if  the  construction  contended  for  by  the  plaintiff  be  correct,  the  occupiers 
of  manors  must  have  had  one  deputation  under  the  48  G.  3,  in  October, 
1831 ;  and  another  under  1  &  2  W.  4,  c.  32,  for  the  November  of  the 
same  year. 

TiNDAL,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged. 
The  defendant  justifies  the  right  of  seizing  the  plaintiff's  gun  under  the 
statute  1  &  2  W.  4,  c.  32,  which  enacts,  sect.  13,  <^  that  it  shall  and  may 
be  lawful  for  any  lord  of  a  manor,  lordship,  or  royalty,  or  reputed 
manor,  lordship,  or  royalty,  or  any  steward  of  the  crown  of  any  manor, 
lordship,  or  royalty  appertaining  to  his  Majesty,  by  writing  under  hand 
and  seal,  or  in  case  of  a  body  corporate,  then  under  the  seal  of  such 
body  corporate,  to  appoint  one  or  more  person  or  persons  as  a  game- 
keeper or  gamekeepers  to  preserve  or  kill  the  game  within  the  limits  of 
such  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty, 
for  the  use  of  such  lord  or  steward  thereof,  and  to  authorize  such  game^ 
keeper  or  gamekeepers  within  the  said  limits  to  seize  and  take,  for  the 
use  of  such  lord  or  steward,  all  such  dogs,  nets,  and  other  engines  and 
instruments  for  the  killing  or  taking  of  game,  as  shall  be  used  within 
the  said  limits  by  any  person  not  authorized  to  kill  game  for  want  of  a 
game  certificate."  And  the  question  is,  whether  he  comes  within  the 
privilege  granted  by  that  act,  so  as  to  entitle  him  to  give  matters  in  evi- 
dence under  the  general  issue.  On  the  special  plea  ne  is  clearly  out  of 
Court ;  but  whether  he  can  plead  the  general  issue,  and  require  notice 
of  action,  is,  under  this  statute,  one  and  the  same  question. 

It  is  clear  that  under  the  old  law,  the  22  &  23  Car.  2,  he  had  no  such 
privilege :  the  question  is,  whether  he  is  entitled  to  it  under  the  new 
statute.  On  this  short  ground  I  think  he  is  not  entitled ;  namely,  that 
he  is  not  a  gamekeeper  deputed  and  appointed  under  that  statute.  No 
one  is  a  gamekeeper  under  that  statute,  unless  he  be  registered  with  the 
clerk  of  the  peace  under  it :  here,  the  deputation  was  not  only  given, 
but  registered  under  the  old  law ;  for  it  was  registered  in  November,  1830, 
and  the  new  statute  did  not  come  into  operation  till  October  31st,  1831. 
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The  defendant  is  excluded,  therefore,  hy  the  express  language  of  sect. 
16 — ^^  that  no  appointment  or  deputation  of  any  person  as  gamekeeper 
by  virtue  of  this  act  shall  be  valid,  unless  and  until  it  shall  be  registered 
with  the  clerk  of  the  peace  for  the  county,  riding,  division,  liberty,  fran- 
chise, city  or  town,  therein  the  manor,  lordship,  or  royalty,  or  reputed 
manor,  lordship,  or  royalty,  or  the  lands  shall  be  situate,  for  or  in  respect 
of  which  such  person  shall  have  been  appointed  gamekeeper," — from 
the  privileges  conferred  by  the  act. 

It  is  contended,  however,  by  the  counsel  for  the  defendant,  that  the 
deputation  under  the  old  act  is  continued  in  force  by  the  last  clause  in 
the  first  section  of  the  new  act :  but  he  ought  to  go  further,  and  show 
that  a  deputation  so  continued  is  entitled  to  all  the  privileges  conferred 
by  the  new  act.  Now,  by  the  new  act,  all  former  statutes  are  repealed 
with  three  exceptions : — ''  except  so  far  as  any  of  the  said  acts  may  re- 
peal the  whole  or  any  part  of  any  other  acts, — and  except  as  to  any 
offences  which  may  have  been  committed  against  any  of  the  said  acts 
before  or  upon  the  said  thirty-first  day,  and  as  to  any  penalties  which 
may  have  been  incurred  thereunder,  before  or  upon  the  said  thirty-first 
day,  which  offences  shall  be  dealt  with  and  punished,  and  the  penalties 
recovered,  as  if  this  act  had  not  been  made, — and  except  as  to  any  mat- 
ters done  by  any  person  under  the  authority  of  any  of  the  said  acts  be- 
fore or  upon  the  said  thirty-first  dav,  with  respect  to  whom  every  privi- 
lege and  protection  given  by  any  of  the  said  acts  shall  continue  in  force 
as  if  this  act  had  not  been  made."  The  third  exception,  which  he  relies 
on,  is  of  "  any  matters  done  by  any  person  under  the  authority  of  the 
said  acts"  before  the  31st  of  October,  1831.  Those  words,  in  their 
plain  and  common  signification,  refer  to  persons  who  had  done  some  act 
for  which  they  were  liable  to  be  called  to  account,  before  the  new  statute 
passed :  the  learned  counsel  contends  that  the  word  matters^  at  least, 
goes  further,  and  includes  the  deputation  which  is  therefore  continued 
in  force  by  the  new  act. 

I  am  of  opinion  that  this  is  not  so,  for  the  clause  is  framed  for  the 
protection  of  persons  acting  under  a  deputation,  and  does  not  mention 
lords  of  manors  who  grant  it. 

On  these  grounds,  therefore,  I  think  the  verdict  right,  and  that  the 
defendant  is  not  entitled  to  enter  a  nonsuit. 

Vauohan,  J.  After  the  finding  of  the  jury  on  the  special  plea,  the 
question  is  whether  the  defendant  is  entitled  to  protection  under  the 
general  issue.  I  think  that  the  defendant  has  not  brought  himself  with- 
in any  of  the  exceptions  in  the  first  section  of  1  &  2  W.  4,  c.  32,  and 
that  in  every  view  of  the  case  this  rule  must  be  discharged. 

BoSANQUBT,  J.  The  first  point  the  defendant  has  to  establish  is,  that 
the  deputation  granted  before  October,  1831,  is  a  valid  deputation. 

By  the  statute  prior  to  1831,  certain  rights  are  conferred  on  lords  of 
manors :  now  the  consequence  of  the  finding  of  the  jury  in  this  ease  is, 
according  to  Soane  v.  Ireland,  that  there  are  no  manorial  rights  in 
Stowey.  If  that  be  so,  the  question  falls  to  the  ground ;  because  if 
there  were  no  manor,  there  could  be  no  valid  deputation  ;  and  if  there 
were  no  valid  deputation,  prior  to  the  act  of  1831,  there  was  none  which 
could  be  continued. 

However,  even  if  there  had  been  a  valid  deputation  prior  to  1881,  for 
the  reasons  assigned  by  the  Chief  Justice,  I  think  that  deputation  was 
not  continued  by- the  new  act^     Then,  it  is  urged  that  for  matters  done 
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prior  to  October,  1881,  the  defendant  is  privileged  under  the  exception 
in  the  new  act :  but  I  think  the  word  matters  must  be  taken  to  apply  to 
things  which  might  have  been  the  subject  of  a  suit  under  the  former 
acts :  to  such  matters  the  1  &  2  W.  4,  c.  32,  gives  the  same  protection 
they  had  before,  which  did  not  include  the  privilege  of  pleading  the 
general  issue  or  of  requiring  notice  of  action. 

GoLTMAN,  J.  The  special  plea  is  disposed  of  by  the  finding  of  the 
jury ;  still  the  question  remains  whether  the  defendant  could  give  the 
whole  transaction  in  evidence,  under  the  general  issue,  and  be  entitled 
to  nonsuit  the  plaintiff,  for  want  of  notice  of  action.  That  depends  on 
the  effect  to  be  given  to  the  exceptions  in  the  first  section  of  the  recent 
statute  to  the  repeal  of  former  acts.  Those  exceptions  are — first,  of 
former  repeals ;  secondly,  of  offences  committed,  and  penalties  incurred, 
under  former  acts ;  and  thirdly,  of  matters  done  uiider  the  authority  of 
former  acts ;  that  is,  matters  for  which  the  party  doing  them  might  be 
liable  to  an  action.  But  the  granting  a  deputation  is  not  a  matter  of 
that  nature,  and  on  no  other  ground  can  the  defendant  seek  to  come 
within  the  exception.    The  consequence  is,  that  the  present  rule  must  be 

Discharged. 


FERGUSON,  Assignee  of  SMITH,  a  Bankrupt,  against  NORMAN. 

— ^p.  52. 

An  action  of  trover  against  a  pawnbroker  was  referred  to  arbitration,  and  his  liability  to  damage 
depended  on  whether  or  not  he  had  made  sufficient  inquiries  when  the  goods  were  pledged. 
The  arbitrator,  in  a  case  stated  for  the  opinion  of  the  Court,  having  declared  that  be  was  un- 
able to  find  whether  or  not  the  defendant  had  made  sufficient  inquiries  the  Court  referred  it 
back  to  him  to  find  affirmatively  or  negatively  whether  or  not  sufficient  inquixies  had  been 
made. 

The  question  in  this  cause  was,  whether  the  defendant,  a  pa  wnbroker, 
had,  when  receiving  goods  in  pledge  from  Smith,  observed  the  direction* 
of  the  statute  39  &  40  G.  3,  c.  99,  s.  6,  by  which  a  pawnbroker  is  re- 
quired, before  advancing  any  money,  to  enter  in  a  book  a  description 
of  the  goods  pawned;  the  money  advanced  thereon;  the  day  of  the 
month  and  year  on  which,  and  the  name  of  the  person  by  whom  such 
goods  were  pawned ;  the  name  of  the  street  and  number  of  the  house, 
if  the  same  shall  be  said  to  be  numbered,  where  such  person  shall  abide; 
whether  such  person  is  a  lodger  or  keeper  of  such  house ;  and  the  name 
and  place  of  abode  of  the  owner  of  such  goods,  according  to  the  informa- 
tion of  the  person  pawning  them. 

A  verdict  was  found  for  the  plaintiff,  subject  to  a  case  to  be  stated 
for  the  opinion  of  the  Court  by  an  arbitrator,  with  leave  to  turn  the  facts 
into  a  special  verdict. 

The  case  was  stated,  and  came  on  to  be  argued  last  term.  The  ar- 
bitrator had  found,  that  the  duplicates  delivered  by  the  defendant  had 
only  the  address  of  Pimlico  added  to  the  name  of  the  supposed  owner  of 
the  goods  pawned  ;  but  the  Court  thinking  it  possible  that  the  defendant 
might,  notwithstanding,  have  made  the  requisite  inquiries,  desired  that 
the  case  might  be  sent  back  to  the  arbitrator,  to  state  the  facts  with  more 
particularity. 

The  arbitrator,  in  his  amended  statement,  said,  "  I  am  unable  to  find 
whether  or  not  the  defendant  made  the  requisite  inquiries.'*  Whereupon. 
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Barstow  obtained  a  rule  nisi,  for  referring  it  again  to  the  arbitrator, 
to  find  positively  either  in  the  affirmative  or  negative,  whether  or  not 
the  defendant  had  made  the  proper  inquiries.  The  onus  certainly  lay 
on  the  plaintiflfto  show  that  he  had  not,  but  the  duplicate  with  so  gene- 
ral an  address  as  Pimlico,  was  /^rimayacie  proof  that  the  proper  inqui- 
ries had  not  been  mad^. 

Pettradorffj  who  showed  cause,  contended  that  the  supplemental 
finding  was  sufficiently  certain  to  warrant  a  judgment  for  the  defendant. 
It  was  for  the  plaintiff  to  show  that  the  proper  inquiries  had  not  been 
made,  and  as  he  had  produced  no  proof  to  enable  the  arbitrator  to  form . 
a  conclusion,  the  Court  was  bound  to  infer  that  the  defendant  had  acted 
according  to  law;  Williama  v.  East  India  Company ^  3  East,  192. 

But  the  Court  thought  the  finding  insufiicient  for  the  purpose  of  their 
coming  to  a  decision  on  the  case,  and  intimating  that  unless  the  defend- 
ant consented  to  the  present  application,  the  cause  must  go  down  to  a 
new  trial,  Pe/er«(/or^  acquiesced,  and  the  rule  was  made 

Absolute. 


OWEN  against  KNIGHT.— p.  54. 

Plalntifir  being  poflBcaocd  of  the  lease  of  a  measuage  by  aaaignment,  delivered  it  to  F.  wUh  authority 
to  raise  money  on  the  security  of  the  deed.  Defendant,  who  had  advanced  money,  which  was 
not  repaid,  having  refused  to  deliver  up  the  deed,  plaintiff  sued  him  in  trover :  Held  that  de- 
fendant might  give  these  facts  in  evidence  under  a  plea  that  the  plaintiff  was  not  possessed  of 
the  deed  as  his  own  property  at  the  time  of  the  action,  and  that  the  plaintiff  was  not  entitled  to 


The  plaintifi*  declared  in  trover  that  he  was  possessed,  as  of  his  own 

»  property,  of  a  certain  indenture  bearing  date  the  7th  of  November,  1830, 

between  R.  Sadler,  of  the  one  part,  and  S.  Feary  of  the  other,  by  which 

Sadler  demised  to  Feary  a  certain  messuage  therein  described, — and 

complained  of  the  defendant  having  converted  this  deed  to  his  own  use. 

The  defendant  pleaded,  first.  Not  Guilty;  and,  secondly, 

That  the  plaintiff  was  not,  at  the  time  when,  &c.,  possessed,  as  of  his 
own  property,  of  the  indenture,  in  the  declaration  mentioned : 

Upon  which  pleas  issue  was  joined : 

Thirdly,  that  Feary  being  the  owner  of  the  indenture,  on  the  3d  of 
August,  1833,  assigned  and  delivered  the  same,  and  the  term  thereby 
granted,  to  the  plaintiff,  by  way  of  mortgage,  as  a  security  for  money 
which  had  been  lent  by  the  plaintiff  to  Feary ;  that  on  the  23d  of  May, 
1836,  before  the  said  time,  when,  &c.,  the  plaintiff  redelivered  the  in- 
denture to  Feary  for  the  purpose  of  raising  money  thereon  by  assign- 
ment or  deposit  thereof,  so  that  Feary  might  thereby  be  enabled  to  pay 
a  bill  of  exchange  for  113/.  Qs,  2d,  theretofore  drawn  by  the  plaintiff, 
and  accepted  by  Feary ;  that  Feary,  with  the  plaintifTs  consent,  appeared 
to  be  the  owner  of  the  indenture,  and,  on  the  23d  of  May,  1836,  by 
deed  assigned  it  to  the  defendant,  as  a  security  for  the  repayment  by 
Feary  of  150/.  then  advanced,  on  the  faith  of  the  deposit  and  assign- 
ment, by  the  defendant  to  Feary;  that  the  defendant  leceived  the  in- 
dAifCure  without  notice  of  the  claim  of  the  plaintiff,  and  that  the  money 


594  Owen  t?.  Knight.  M.T.1837.  [54 

advanced  by  him  to  Feary  was  still  unpaid ;  wherefore  he  refused  to 
deliver  the  indenture  to  the  plaintiff. 

Replication :  that  the  plaintiff  did  not  redeliver  the  indenture  to  Feary, 
in  manner  and  form  as  in  the  last  plea  was  alleged. 

At  the  trial  before  Vauohan,  J.,  it  appeared  that  the  defendant,  in 
answer  to  a  formal  demand  on  the  part  of  the  plaintiff,  refused  to  give 
up  the  deed,  and  Feary,  who  was  called  as  a  witness,  proved  the  state- 
ment contained  in  the  third  plea. 

The  learned  judge  told  the  jury,  that  if  Feary  were  believed,  their 
verdict  ought  to  be  for  the  defendant. 

A  verdict  having  been  found  for  the  defendant  accordingly, 

Talfoxirdj  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  notwith- 
standing the  establishment  of  the  third  plea,  the  jury  should  have  been 
directed  to  find  a  verdict  for  the  plaintiff  on  the  first  and  second. 

The  third  plea,  by  admitting  the  assignment  to  the  plaintiff,  admitted 
the  plaintifi^s  property  in  the  messuage  which  was  demised  by  the  deed 
in  question.  If  the  messuage  was  the  plaintiff's,  the  right  to  the  posses- 
sion of  the  deed  which  conveyed  it  was  his  also ;  Philips  v.  Robinson^ 
4  Bingh.  106,  (13  E.  C.  L.  R.  368:)  Bailey  v.  Fermor,  9  Price,  262. 
The  second  plea,  therefore,  which  alleged  that  he  was  not  possessed  of 
the  deed,  ought  to  have  been  found  in  his  favour ;  and  the  property  in 
the  deed  could  not  be  contested  under  the  plea  of  not  guilty,  which  put 
in  issue  the  fact  of  conversion  only ;  Stancliffe  v.  Hardwickty  2  Cr.  M. 
&  R.  1 ;  9  Dowl.  762;  Frankum  v.  Lord  Falniouthj  4  Dowl.  65. 

A  rule  nisi  having  been  granted, 

BompaSy  Serjt.,  and  Godson,  showed  cause. 

They  cited  various  authorities  to  show,  that  in  trover  the  plea  of  not 
guilty  puts  in  issue  the  property  of  the  plaintiff,  as  well  as  the  conver- 
sion by  the  defendant;  but  upon  this  point  the  Court  abstained  from 
pronouncing  any  opinion. 

On  the  second  plea,  they  contended  that  the  defendant  was  entitled  to 
retain  his  verdict ;  for  admitting  the  property  in  the  deed  to  be  in  the  , 
plaintiff,  he  was  not  possessed  of  it,  or  entitled  to  the  possession  of  it,  at 
the  time  of  the  action ;  and  to  maintain  trover,  he  must  show  a  right  to 
the  possession,  as  well  as  the  property. 

But  after  having  authorized  Feary  to  assign  the  deed  to  the  defendant 
as  a  security  for  money  advanced,  he  could  have  no  claim  to  the  posses- 
sion till  that  money  was  repaid. 

Talfourd  and  R,  V.  Richards^  in  support  of  the  rule,  contended  that 
the  defendant  having  refused  absolutely  to  deliver  the  lease,  and  not 
conditionally  till  payment  of  the  sum  due  to  him,  had  been  guilty  of  a 
wrongful  conversion  within  the  terms  of  the  first  issue ;  and  that  the 
plaintiff  being  possessed  of  the  house  to  which  th&  deed  related,  was,  in 
point  of  law,  possessed  of  the  deed  as  of  his  own  property  under  the 
terms  of  the  second  issue. 

TiNDAL,  C.  J.  It  is  unnecessary  for  us  to  give  any  opinion  as  to  what 
was  matter  of  proof  under  the  first  issue,  because  the  question  here 
turns  on  the  second  issue  only.  This  is  an  action  of  trover  for  the  con- 
version of  a  lease,  and  the  declaration,  according  to  the  usual  form  pur 
sued  in  actions  of  trover,  alleges  that  the  plaintiff  was  lawfully  pos- 
sessed of  the  deed  as  of  his  own  property. 

The  defendant  joins  issue  on  that  precise  proposition :  the  question 
therefore  is,  whether  on  that  issue  so  raised,  the  facts  proved  will  give 
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the  verdict  to  the  plaintiff  or  to  the  defendant.  The  action  of  trover 
only  lies  where  the  plaintiff  has  the  right  to  possession,  as  well  as  a 
legal  property  in  the  subject  of  the  suit.  That  was  established  by  the 
case  of  Gordon  v.  Harper,  7  T.  R.  9,  which  decided  that,  where  goods, 
leased  as  furniture  with  a  house,  had  been  wrongfully  taken  in  execu- 
tion by  the  sheriff,  the  landlord  could  not  maintain  trover  against  the 
sheriff  pending  the  lease,  because,  to  maintain  such  an  action,  he  must 
have  the  right  of  possession  as  well  as  the  right  of  property  at  the  time. 

The  plaintiff  here  was  originally  entitled  to  the  possession,  and  had 
a  legal  property  in  the  deed  in  question;  but  it  was  afterwards  delivered 
to  the  defendant,  with  the  plaintiff's  assent  to  raise  money  for  the  dis- 
charge of  a  bill,  on  which  he  and  Feary  were  both  liable. 

The  parties,  therefore,  stand  in  this  position,  that  the  plaintiff  is  entitled 
to  the  property  in  this  deed,  but  entitled  to  the  possession  only  when 
the  money  advanced  by  the  defendant  has  been  repaid.  The  defendant 
is  entitled  to  hold  possession  till  he  has  been  repaid.  On  the  second 
issue,  the  verdict  for  the  defendant  cannot  be  impeached. 

Vaughan,  J.  The  deed  is  in  the  defendant's  hands,  with  the  plain- 
tiff's assent,  upon  an  advance  of  money  by  the  defendant;  and  the^ 
plaintiff  is  not  entitled  to  the  possession,  till  the  money  has  been  repaid. 
The  defendant  had  a  right  to  set  up  his  lien,  and  that  shows  that  the 
plaintiff  is  not  entitled  to  possession.  The  cases  of  IVhUe  v.  Gainer^ 
2  Bingh.  23,  (9  E.  C.  L.  R.  302,)  and  Boardman  v.  Sill,  1  Campb.  410,  n, 
show  that  the  defendant  does  not  waive  his  lien,  because  he  omits  to 
mention  it. 

BosANQUET,  J.  I  agree  that  the  defendant  is  entitled  to  retain  the 
▼erdict  on  the  second  issue.  There  is  an  express  traverse  of  the  plain- 
tiff^s  possession,  and  the  facts  show  that  the  deed  was  deposited  with  the 
defendant  by  the  authority  of  the  plaintiff,  on  a  condition  which  has  not 
been  observed. 

CoLTMAN,  J.  I  think  that  under  the  second  issue,  the  right  to  pos- 
session is  raised  as  distinct  from  the  right  to  property ;  and  that  the 
verdict  ioj  the  defendant,  on  that  point,  ought  not  to  be  disturbed. 

Rule  discharged. 


MORLEY,  Administrator  of  JOHN  CUMBERLEGE,  deceased, 
against  INGLIS,  and  Others. — p.  58. 

Plaintiff  gutnintied  defendant  1600/.  advaiiced  by  defendant  to  J.  C,  at  plaintilT'a  requeet,  and 
aU>o  any  further  auma  which  mi^ht  then  or  thereafter  be  owing  from  J.  G.  to  di>fendant  De- 
fendant afterwards  advanced  J.  C.  3000/.,  which  sum,  as  well  at  the  1600/.,  remained  due  at 
the  time  plaintiff  sued  defendant  for  a  debt: 

Held,  that  defendant  could  not  set  off  the  sum  due  to  him  from  plaintiff  under  the  guarantee. 

The  plaintiff,  as  administrator  of  John  Cumberlege,  deceased,  de- 
clared in  indebitatus  assumpsit  against  the  defendants,  first  count,  for 
10,000/.,  money  received  by  the  defendants  to  the  use  of  the  intestate; 
and  for  10,000/.  due  on  an  account  stated  between  them  and  the  intestate. 
Breach,  non-payment  to  the  intestate  or  to  the  plaintiff. 

Second  count,  for  like  sums  due  from  the  defendants  to  the  plaintiff 
as  administrator  as  aforesaid,  on  like  demands.  Breach,  non-payment 
to  the  plaintiff  as  administrator  as  ^aforesaid. 
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Plea,  as  to  the  first  and  second  counts  of  the  declarat^n,  that  in  the 
lifetime  of  J.  Cumberlege,  to  wit,  on  the  24th  of  September,  1831,  in 
consideration  that  the  defendants,  at  the  request  of  the  said  J.  Cumber- 
lege, since  deceased,  had  agreed  to  lend  and  advance  to  John  Cumber- 
lege the  younger,  the  son  of  the  said  J.  Cumberlege,  deceased,  the  sum 
of  1600/.,  and  would^with  the  assent  of  J.  Cumberlege  the  younger, 
hold  the  said  sum  at  the  disposal,  and  place  the  same  to  the  credit  in  ac- 
count of  J.  Cumberlege,  deceased ;  and  also  in  consideration  that  the 
defendants,  at  the  request  of  J.  Cumberlege,  deceased,  would  advance 
to  or  for,  or  on  the  account  of  said  J.  Cumberlege  the  younger,  such 
further  sums  as  he  might  require  of  the  defendants  in  that  behalf;  the 
said  J.  Cumberlege,  deceased,  by  a  certain  memorandum  in  writing  then 
signed  by  him,  guarantied  and  agreed  with  the  defendants  to  be  an- 
swerable to  them  for  the  repayment  of  the  said  sum  of  1600/. ;  and  also 
of  any  further  sums  which  might  then,  to  wit,  on,  &c.,  or  thereafter  be 
owing  to  them  from  J.  Cumberlege  the  younger.     And  the  defendants 
averred,  that  they,  confiding  in  the  said  promise  and  undertaking  of 
J.  Cumberlege,  deceased,  did   afterwards,  to   wit,  on,  &c.,  with    the 
assent  of  J.  Cumberlege  the  younger,  hold  the  said  sum  of  1600il 
agreed  to  be  lent,  and  which  was  then   lent  to  him  by  the  defend- 
ants on  the  terms  aforesaid,  at  the  disposal  of,  and  placed  the  same 
to  the  credit  in  account  of  J.  Cumberlege,  deceased,  and  did  accord- 
ingly then  apply  and  advance  and  pay  the  same  upon  the  terms 
aforesaid :  and  relying  on  the  said  guarantee  did  afterwards,  in  the  life- 
time of  J.  Cumberlege,  deceased,  to  wit,  on  the  first  of  October,  1831, 
advance  and  pay  to  and  for  and  on  the  account  of  J.  Cumberlege  the 
younger,  divers  other  moneys,  to  wit,  to  the  amount  of  3000/. :  and  al- 
though the  times  for  the  repayment  of  the  said  sums  of  1600/.  and  3000il 
to  the  defendants  elapsed  before  the  commencement  of  this  suit,  and  al- 
though the  said  J.  Cumberlege  the  younger  was  afterwards,  to  wit,  on 
the  1st  of  January,  1833,  requested  by  the  defendants  to  pay  them  the 
said  sums  of  1600/.  and  3000/.,  yet  he  had  not  paid  the  same  or  any 
part  thereof  to  the  defendants  or  either  of  them  ;  of  all  which  premises 
the  said  J.  Cumberlege,  deceased,  afterwards,  to  wit,  on,  &c.,  had  notice, 
and  was  then  requested  by  the  defendants,  to  pay  them  the  said  sums 
of  1600/.  and  3000/. ;  yet  the  said  J.  Cumberlege,  deceased,  in  his  life- 
time did  not  pay,  nor  had  the  plaintiff  as  administrator  as  aforesaid, 
since  the  death  of  said  J.  Cumberlege,  deceased,  paid  the  said  sums  of 
1600/.  and  3000/.  or  either  of  them,  or  any  part  thereof  to  the  defend- 
ants or  either  of  them,  and  the  same  still  remained  due,  in  arrear  and 
unpaid  :  and  the  plaintiff,  as  administrator  as  aforesaid,  before  and  at 
the  time  of  the  commencement  of  this  suit,  was  still  indebted  to  the  de- 
fendants in  the  said  sums  of  1600/.  and  3000/.  upon  and  by  virtue  of 
the  said  guarantee :  which  said  several  sums  in  this  plea  mentioned  as 
so  due  to  the  defendants,  exceeded  the  damages  sustained  by  the  plain- 
tiff, as  administrator,  by  reason  of  the  non-performance  by  the  defend 
ants  of  the  said  several  promises  in  the  first  and  second  counts  mention- 
ed ;  and  out  of  which  said  sums  of  money  so  due  to  the  defendants  they 
were  ready  and  willing,  and  thereby  offered  to  set  off  and  allow  to  the 
plaintiff,  as  administrator,  the  full  amount  of  the  said  damages,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided. 

Demurrer, — as  to  so  much  and  such  part  of  the  said  second  plea  as 
related  to  the  said  guarantee  in  thai  pLea  mentioned,  and  the  moneys 


60]  4  Bingham's  N.  C.  597 

therein  alleged  tp  be  due  to  the  defendants,  upon  and  by  virtue  of  the 
said  guarantee, — that  money  claimed  to  be  due  upon  such  a  guarantee 
was  not  the  subject-matter  of  set-ojff  under  the  statute  of  set-off;  and 
that  the  averment  at  the  conclusion  of  the  said  part  of  the  second  plea, 
that  the  plaintiff,  as  administrator,  was  indebted  to  the  defendant  by 
virtue  of  the  said  guarantee,  if  meant  to  be  a  conclusion  of  law  upon  the 
facts  previously  stated,  was  not  a  true  or  correct  legal  conclusion  ;  or  if 
meant  as  a  distinct  allegation  of  a  matter  of  fact,  was  not  sufficiently 
certain,  and  did  not  show,  as  it  ought  to  do,  how  and  in  what  manner 
the  plaintiff  became  so  indebted,  whether  upon  an  account  stated,  or  by 
contract,  or  otherwise  :  and  that  the  said  plea  was  in  other  respects  un- 
certain, informal,  and  insufficient 

Joinder. 

Martin,  in  support  of  the  demurrer.  The  right  to  set  off  against  a 
demand  on  the  defendant,  a  sum  due  from  the  plaintiff,  arises  under  the 
Stat.  2  G.  2,  c.  22,  s.  13,  which  enacts,  '^  that  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  or  if  either  party  sue  or  be 
sued  as  executor  or  administrator,  where  there  are  mutual  debts 
between  the  testator  or  intestate,  and  either  party,  one  debt  may  be  set 
against  the  other,  and  .such  matter  may  be  given  in  evidence  upon  the 
general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  shall  require, 
BO  as  at  the  time  of  pleading  the  general  issue,  where  any  such  debt  of 
the  plaintiff,  his  testator  or  intestate,  is  intended  to  be  insisted  on  in 
evidence,  notice  shall  be  given  of  the  particular  sum  or  debt  so  intended 
to  be  insisted  on ;  and  upon  what  account  it  became  due.''  But  a  lia- 
bility or  a  guaranty  is  not  a  debt  within  the  meanihg  of  the  statute.  In 
1  Roll.  Abr.  594,  it  is  laid  down,  pi.  2 :  ^^  En  un  action  sur  le  case,  si 
le  plaintiff  declare  que  le  defendant  fuit  indebt  k  luy  en  20Z.,  pro  parte 
precii  diversarum  mercimoniarum  et  merchandizarum  per  plaintiff,  al  J. 
S.  esteant  un  estranger  al  instance  et  request  del  defendant,  ante  tempus 
illud  venditarum  et  deliberatarum,  et  pro  quibus  mercimoniis  et  mer- 
chandizis  le  defendant  antetunc  promiserat  al  plaintiff  videre  le  plaintiff 
satisfactum,  et  sic  inde  indebitatus  existens  promise  a  ceo  paier  al  un 
certen  jour ;  ceo  nest  un  bon  consideration,  car  sur  son  monstrans 
demesne  appiert,  que  ceo  ne  fuit  ascun  debt,  nee  puissoit  aver  action  de 
debt  pur  ceo,  mes  solment  un  action  sur  le  case  sur  le  promise,  entant 
que  ceo  est  un  collateral  promise,  et  nemy  en  nature  de  un  debt.*'  So 
in  Wms.  Saund.  211,  note  a : — "If  it  appears  that  the  person,  for  whose  • 
use  the  goods  were  furnished,  is  liable,  and  a  sufficient  promise  in  writing 
by  defendant  to  pay  the  debt  is  produced,  though  the  plaintiff  will  then 
be  entitled  to  recover,  yet  it  can  only  be  upon  a  special  action  of  assvmp- 
sity  stating  the  particular  circumstances  of  the  promise,  and  not  upon  a 
general  indebitatus  assumpsit:'*  Roger  v.  Roger,  2  Ventr.  86,  Butcher 
V.  Andrews,  1  Salk.  23,  Marriott  v.  Lister,  2  Wils.  141.  There  is  no 
precedent  of  such  a  liability  as  this  having  been  pleaded  by  way  of  set- 
off ;  but  in  Crawford  v.  Stirling,  4  Esp.  206,  it  was  expressly  decided 
that  a  guaranty  such  as  the  present  could  not  be  the  subject  of  a  set-off. 
There,  the  plaintiffs  were  manufacturers  and  merchants  at  Glasgow,  in 
Scotland ;  but  Andrew  Mitchell,  one  of  the  partners,  resided  in  London, 
and  conducted  the  business  of  the  house  there.  One  Kirkpatrick,  who 
lived  in  Liverpool,  having  occasion  for  goods  in  the  course  of  his  trade. 
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in  which  the  defendant  dealt,  procured  the  guaranty  of  Mitchell  to  thb 
defendant,  on  account  of  the  house  of  the  plaintiffs,  for  which  that  house 
received  an  allowance  of  2^  per  cent. 

Kirkpatrick  obtained  goods  to  the  amount  of  ITOOt,  and  then  became 
a  bankrupt.  Andrew  Mitchell  {on  account  of  the  house  of  Crawford 
and  Co.)  and  the  defendant,  afterwards  settled  an  account,  in  which 
lOOOZ.  which  the  defendant  admitted  should  be  taken  as  the  amount  of 
the  guaranty,  was  put  on  the  credit  side  of  the  defendant's  account ; 
and  a  balance  was  struck  on  the  account  so  stated.  One  of  the  items  of  the 
set-off,  was  the  sum  which  was  the  amount  of  the  guaranty  given  by  the 
plaintiffs  to  the  defendant,  for  the  goods  furnished  to  Kirkpatrick.  It 
was  objected,  that  this  was  a  species  of  demand  that  could  not  be  made 
the  subject  of  a  set-off,  it  not  being  a  debt,  but  a  demand  for  unliqui- 
dated damages,  depending  upon  the  default  of  Kirkpatrick ;  and  Lord 
Ellenborough  said,  ^'  He  thought  there  waa  no  foundation  for  the  set- 
off claimed,  as  the  sum  claimed  was  unliquidated  damages:  that  a 
guaranty  was  a  contract  of  indemnity :  it  was  to  make  good  the  default 
of  another  party,  for  whom  the  guaranty  was  given :  that  it  was  not  an 
absolute  debt  by  the  plaintiff  to  the  defendant,  but  an  engagement  for 
the  deficiency  of  Kirkpatrick  only ;  it  could  therefore  only  be  known 
to  what  extent  the  plaintiff  was  liable,  when  it  was  ascertained  how 
much  was  paid  by  Kirkpatrick 's  estate.  This  was,  therefore,  uncertain 
and  unliquidated  till  that  fact  was  known.  With  respect  to  the  settle- 
ment of  the  accounts,  in  which  a  certain  sum  had  been  put  on  one  side 
of  the  account,  on  account  of  the  guaranty,  that  was  only  stated  as  the 
amount  of  the  guaranty,  and  the  possible  amount  in  the  account ;  bat  it 
was  still  liable  to  be  altered  by  the  dividend  made  by  Kirkpatrick,  in 
diminution  of  the  debt  due  by  him  to  the  defendant.  To  make  the  sum 
admissible  as  a  set-off,  the  sum  must  be  settled  in  moneys  numbered, 
which  was  not  the  case  here,  and  was,  therefore,  inadmissible."  So,  in 
Howlett  V.  Stricklandj  Cowp.  56,  to  an  action  of  covenant  the  defend- 
ant pleaded  that  he  had  sustained  greater  damages  by  reason  of  the 
breaches  committed  on  the  part  of  the  plaintiff,  than  the  value  of  the 
damages  sustained  by  the  plaintiff  on  account  of  the  breaches  alleged 
in  the  declaration.  AH  the  breaches  assigned  in  the  plea  were  for  non- 
delivery of  alum  in  due  time.  The  plaintiff  demurred,  and  for  special 
cause  assigned,  that  it  was  not  competent  to  the  defendant  t6  plead  the 
damages  by  way  of  set-off:  and  Lord  Mansfield  said,  ^'  I  take  this 
plea  to  be  merely  for  the  purpose  of  delay.  The  act  of  parliament,  and 
the  reason  of  the  thing,  relate  to  mutual  debts  only.  These  damages 
are  no  debts.  An  indebitatus  assumpsit  could  not  be  brought  for  them." 
Weigall  v.  Waters,  6  T.  R.  488,  Colsonv.  Hewson,  1  Esp.  878,  Hutch- 
inson V.  Reidj  8  Campb.  829,  Chant  v.  Royal  JExchange  Assurance 
Company f  5  M.  &  S.  439,  BardcastU  v.  Netherwood,  6  B.  &  Aid.  93, 
(7  E.  C.  L.  R.,)  Cooper  v.  Robinson,  2  Chitty's  Rep.  161,  are  authorities 
to  the  same  effect. 

It  is  true  that  in  Cope  v.  Joseph,  9  Price,  155,  the  Court  of  Exchequer 
decided  that  a  defendant  might  be  held  to  bail  for  a  demand  arising  on 
a  guaranty,  although  the  general  practice  is  not  to  allow  an  arrest  on 
such  demands ;  but  though  in  practice  arrest  is,  for  the  most  part,  con- 
fined to  debts,  unless  the  special  order  of  a  judge  be  obtained,  yet  the 
right  to  arrest  arises  out  of  the  12  6.  1,  c.  29,  and  subsequent  statutes, 
which  require,  not  an  afiidavit  of  debt,  but  of  the  cause  of  action:  so 
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that  in  Cope  v,  Jo9ephj  the  Court  only  decided  that  a  demand  on  a 
guaranty  might  be  the  ground  of  an  arrest,  without  a  special  application : 
a  point  also  decided  in  CoUim  v.  Wallis^  11  B.  Moore,  248,  (22  B.  C. 
L.  R.) 

Sir  W.  Folletty  contra.  The  set-ofiF  includes  two  sums;  1600Z., 
which  the  defendants,  at  the  request  of  Gumberlege  the  elder,  had 
agreed  to  lend  to  Cumberlege  the  younger,  and  with  his  assent  to  hold 
the  same  at  the  disposal,  and  place  it  to  the  credit  in  account  of  Cum- 
berlege the  elder ;  and  30002.,  advanced  to  Cumberlege  the  younger : 
for  both  which  sums  Cumberlege  the  elder  undertook  to  be  responsible ; 
and  the  times  for  repaying  both  which  sums  had  elapsed  before  the  com- 
mencement of  this  action ;  and  the  Court  will  determine  whether  both 
or  either  of  the  sums  constituted  a  mutual  debt  within  the  meaning  of 
the  statute  of  set-off. 

The  word  debt  in  that  statute  must  be  received  in  its  ordinary  sense, 
and  be  taken  to  comprehend  any  sum  certain  which  can  be  ascertained 
without  the  intervention  of  a  jury :  it  is  true  that  a  claim  in  the  nature 
of  unliquidated  damages,  cannot  be  the  subject  of  a  8et-6ff:  but  the 
right  to  recover  a  sum  by  an  action  of  debt  is  not  the  criterion  by  which 
to  determine  whether  or  not  it  can  be  the  subject  of  a  set-off,  for  there 
are  many  demands,  indisputably  the  subject  of  set-off,  for  which  an  action 
of  debt  does  not  lie.  It  is  difficult  to  say  what  is  the  ground  on  which 
an  action  of  debt  is  maintainable :  that  it  will  not  lie  unless  for  a  sum 
certain  is  true;  but  there,  are  many  sums  certain  for  which  it  will  not 
lie.  Some  curious  instances  are  collected  in  Comyn's  Digest,  "  If  a 
man  retains  counsel  for  40«.  per  annum,  debt  lies  for  the  40«."  Com. 
Dig.  Debty  A.  8.  But  "  debt  does  not  lie  on  an  agreement  by  way  of 
promise,  where  the  consideration  was  executed ;  as  to  pay  so  much  for 
service  done^  &c."  It  may  be  that  debt  would  not  lie  in  such  a  case, 
but  it  would  constitute  a  good  set-off.  '^  Though  it  was  executed  at  his 
request ;  as,  if  in  consideration  of  goods  sold  to  A.  at  his  request,  he 
promises  to  pay  if  A.  does  not  pay ;  debt  does  not  lie,  but  aasumpsitj 
for  the  contract  was  by  the  sale,  to  which  he  was  not  a  party ;  and  his 
request,  without  more,  does  not  make  him  a  debtor."  The  ground  of 
this  seems  to  be  that  there  was  no  direct  privity  of  contract  in  the 
original  consideration.  '^  So,  if  he  promises  A.  to  pay  him  10«.  per 
week  if  he  will  serve  his  aunt,  debt  does  not  lie,  for  the  service  was  not 
to  himself;  and  so  there  wants  a  quid  pro  quo,"  In  that  case  there 
would  be  no  direct  privity  of  contract  in  respect  of  the  work ;  but  the 
promise  would  be  a  good  subject  of  set-off.  ''  So,  if  a  man  be  at  a  com- 
mon inn,  debt  does  not  lie  for  diet  of  him,  his  servants  or  horses,  with- 
out some  price  agreed  or  some  contract."  ''  So,  if  a  man  undertakes, 
that  if  A.  will  release  his  debt  to  B.,  he  himself  will  be  his  debtor ; 
debt  does  not  lie."  "  So,  debt  does  not  lie  for  the  interest  of  money 
due  upon  a  loan ;  but  he  ought  to  have  assumpsit*'  But  all  these  charges 
might  be  the  subject  of  a  set-off.  '^  So,  debt  does  not  lie  upon  an  agree- 
ment to  pay  first  fruits  to  the  bishop,  for  it  is  not  within  the  conusance 
of  the  temporal  courts."  But  if  the  intestate,  in  the  present  case,  had 
charged  his  real  property  with  the  payment  of  his  debts^  this  demand 
might  have  been  made  against  his  administrator.  So  debt  does  not  lie 
upon  a  bill  of  exchange  against  the  acceptor  ;  for  the  acceptance  binds 
him  by  the  custom  of  merchants,  but  does  not  raise  a  duty ;  Priddy  v. 
Henbrey,  1  B.  k  C.  674,  (8  E.  C.  L.  R.,)  Cloves  v.  Williams^  8  New 
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Cases,  868,  (32  E.  C.  L.  R. ;)  and  yet  it  is  every  day's  practice  to  make 
a  liability  on  an  acceptance  or  endorsement,  the  subject  of  a  set-off; 
Cornforth  v.  Rivetty  2  M.  &  S.  610,  (28  E.  C.  L.  R.) 

The  language  of  the  bankrupt  act,  6  G.  4,  c.  16,  s.  50,  is,  that  where 
mutual  credit  has  been  given,  or  there  are  mutual  debts  between  the 
bankrupt  and  another,  one  debt  or  demand  may  be  set  against  another ; 
and  it  waa  held  in  Rose  v.  Sirm,  1  B.  &  Adol.  521,  (20  E.  C.  L.  R,,) 
that  the  term  mutual  credit  applies  to  debts,  or  transactions  which  must 
end  in  debts ;  but  the  Court  did  not  say,  transactions  on  which  an  ac- 
tion of  debt  would  lie.  [Bosanquet,  J.  That  statute  says  that  one 
debt  or  demand  may  be  set  against  another.]  In  the  old  statutes  the 
word  demand  was  not  inserted ;  and  in  Rose  v.  ffartj  8  Taunt.  499, 
(2  E.  C.  L.  R.,)  it  was  held  that  a  general  lien  was  not  included  in  the 
term  mutual  &reditSy  or  mutual  debts ;  but  in  Dickson  v.  Cass^  1  B.  & 
Adol.  343,  (20  E.  C.  L.  R.,)  and  Hawkins  v.  Whittam,  5  M.  &  R.  219, 
which  were  actions  by  assignees  of  bankrupts,  the  defendants  were  al- 
lowed to  set  off  debts  accruing  to  them  from  the  bankrupt,  after  they 
knew  he  had  stopped  payment,  but  before  they  knew  of  any  act  of 
bankruptcy ;  and  yet,  for  those  demands,  the  defendants  could  have  had 
no  remedy  by  action  of  debt.  Therefore,  even  if  an  action  of  debt 
would  not  lie  on  this  guaranty,  it  does  not  follow  that  it  might  not  be 
the  subject  of  a  set-off;  and  the  dictum  of  Ashurst,  J.,  in.  JJbttfJett  v. 
Strickland^  that  ^'  debts  to  be  set-off  must  be  such  as  an  indebitatus  as- 
sumpsit will  lie  for,"  is  extrajudicial  and  incorrect ;  for  a  debt  on  bond, 
or  on  the  acceptance  of  a  bill  of  exchange,  is  clearly  the  subject  of 
set-off,  though  not  of  an  action  of  indebitatus  assumpsit.  It  is  true  the 
set-off  could  not  be  allowed  in  Howlett  v.  Strickland^  because  it  arose 
on  a  covenant  for  unliquidated  damages.  But  where  a  party  who  has 
the  option  of  going  for  unliquidated  damages  or  for  a  sum  certain,  elects 
to  demand  a  sum  certain,  he  thereby  lets  in  his  opponent  to  a  set-off. 
Afi  in  Thorm  v.  Thorpe,  3  B.  &  Adol.  584,  (23  E.  C.  L.  R.,)  where  A. 
remitted  a  oill  of  exchange  to  B.,  to  be  paid  to  a  third  person  on  A.'b 
account ;  B.  discounted  the  bill,  but  did  not  pay  over  the  proceeds,  upon 
which  A.  sued  him  in  assumpsit  for  money  had  and  received ;  it  was  held 
that  in  that  action  a  set-off  was  admissible :  and  on  the  same  principle 
a  defendant  who  elects  to  demand  a  sum  certain  instead  of  unliquidated 
damages,  may  make  his  demand  the  subject  of  a  set-off.  In  WeigaU  v. 
Waters  the  set-off,  even  in  its  form,  was  for  uncertain  damages.  Hutchin- 
son V.  Reed  was  a  case  falling  within  the  same  principle  as  Thorpe  t. 
Thorpe.  The  plaintiff,  after  a  certain  time,  might  have  declared  so  as 
to  let  in  the  set-off;  but  at  the  time  he  declared,  the  action  was  for  un- 
liquidated damages,  against  which  a  set-off  could  not  be  allowed.  So  in 
Cooper  V.  Robinson,  and  Grant  v.  Royal  Exchange  Company,  the  de- 
mand was  for  unliquidated  damages.  As  to  Crawford  v.  Stirling^  the 
reasons  given  by  the  learned  judge  do  not  support  his  judgment ;  for  a 
party  who  takes  a  guaranty  is  not  bound  to  apply  to  the  principal  debtor 
before  applying  to  the  guarantor :  immediately  on  default  of  his  principal, 
the  guarantor  becomes  liable ;  and  therefore  the  defendant,  in  Orawfori 
V.  Stirling,  was  not,  as  the  learned  judge  supposed,  bound  to  wait  till  he 
had  ascertained  what  he  might  recover  from  Kirkpatrick.  In  Hard- 
castle  V.  Netherwood,  the  plaintiff  declared  for  unliquidated  damages, 
arising  out  of  a  breach  of  contract  to  provide  money  for  the  payment 
of  certain  bills  of  exchange,  accepted  by  the  plaintiff  for  the  aocommoda- 
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tion  of  the  defendant,  and  against  such  general  claim  for  unliquidated 
damages,  the  defendant  could  not  plead  a  set-off.  On  the  other  hand, 
there  are  authorities  which  go  to  the  whole  length  of  the  present  case : 
the  drawer  of  a  bill  of  exchange  is  only  eventually  liable,  and  yet  the 
bill  may  be  set  off  by  a  defendant  whom  he  has  sued,  notwithstanding 
the  amount  due  for  interest  remains  to  be  ascertained.  Debt  will  not 
lie  on  a  quantum  meruit;  but*  it  may  be  the  subject  of  a  set-off;  nor  for^ 
money  agreed  to  be  paid  by  instalments,  which  may  also  be  set  off.  If, 
instead  of  a  guaranty,  this  had  been  a  bond  conditioned  to  indemnify, 
it  would  clearly  have  been  the  subject  of  a  set-off.  Thus  in  Fletcher  v, 
Dyche,  2  T.  R.  32,  Vhere  two  persons  agreed  to  perform  certain  work 
in  a  limited  time,  or  to  pay  a  stipulated  weekly  sum  for  such  time  after- 
wards as  it  should  remain  unfinished,  and  a  bond  was  prepared  in  the 
name  of  both,  but  was  executed  by  one  only,  with  condition  for  the  due 
performance  of  the  work,  or  the  payment  of  the  weekly  sum,  and  the 
work  was  not  finished  in  the  time ;  it  was  held  that  such  weekly  pay- 
ments were  not  by  way  of  penalty,  but  in  the  nature  of  liquidated 
damages,  and  might  be  set  off  by  the  obligee  in  an  action  brought 
against  him  by  the  obligor :  and  Buller,  J.,  said,  *^  it  was  contended 
that  the  defendant  might  have  recovered  less  damages  than  the  amount 
of  this  stipulated  sum  before  a  jury :  but  that  is  not  so.  In  the  case  of 
Lowe  V.  Peers,  4  Burr.  2225,  where  a  stipulated  sum  was  claimed  for 
breach  of  a  marriage  contract.  Lord  Mansfield  said,  '  Where  the  pre- 
cise sum  is  fixed  and  agreed  upon  between  the  parties,  that  very  sum  is 
the  ascertained  damage,  and  the  jury  are  confined  to  it.'  " 

The  cases  of  arrest  are  also  in  point ;  for  an  arrest  cannot  take  place 
except  for  an  ascertained  sum,  unless  by  order  of  a  judge ;  but  in  Oope 
V.  Joseph,  9  Price,  159,  the  Court  says,  ^^  We  cannot  distinguish  the 
case  of  the  defendant  who  has  bound  himself  by  so  particular  an  en- 
gagement as  this  is  in  its  terms,  from  that  of  the  principal  debtor  him- 
self: if  proceedings  had  been  taken  against  him,  the  same  evidence,  or 
very  little  more,  would  support  the  present  action,  which  is  very  dis- 
tinguishable from  the  case  of  an  action  brought  on  a  policy  of  insurance, 
as  the  principal  case  which  has  been  cited  was.  In  such  actions, 
undoubtedly,  the  demand  is  for  unliquidated  damages ;  and  therefore, 
until  the  statute  was  passed  for  the  purpose  of  enabling  them  to  do  so, 
defendants  could  not  bring  money  into  Court  to  protect  themselves  from 
costs.  In  this  case,  the  person  guaranteeing  in  this  manner  the  payment 
of  the  debt  about  to  be  incurred  by  the'  purchaser  of  the  goods,  became 
at  least  as  much  the  debtor  of  the  plaintiff  for  the  goods  furnished,  as 
the  purchaser  himself,  for  any  sum  within  the  amount  of  his  guaranty. 
To  that  extent,  he  made  himself  directly  responsible ;  and  there  can  be 
no  doubt,  that  debt  might  be  supported  against  him  on  this  guaranty." 

The  guaranty  therefore  was  considered  a  debt,  and  the  guarantor  a 
debtor.  So  in  Collins  y.^Wallis,  11  B.  Moore,  248,  (22  E.  0.  L.  R.,) 
the  Court  says,  ^'  To  constitute  a  case  of  unliquidated  damages,  the  debt 
must  be  of  such  a  nature  that  its  amount  cannot  be  ascertained  biit  by 
the  intervention  of  a  jury."  ' 

Here,  the  debt  is  exactly  ascertainable  without  a  jury :  Cumberlege 
was  indebted  in  the  sum  specified  in  the  guaranty,  and  might  have  been 
arrested  for  it,  and  it  is  too  much  to  say,  that  it  cannot  be  the  subject 
of  a  set-off,  because,  according  to  some  of  the  old  authorities,  it  could 
not  be  the  subject  of  an  action  of  debt. 
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Martin  in  reply.  The  demand  on  a  guaranty  is  not  an  ascertained 
snm  till  it  has  been  ascertained  by  a  jury :  it  may  be  more  or  less  than 
the  sam  specified  in  the  instrument.  Suppose  the  principal  debtor 
solvent,  and  without  any  demand  on  him,  an  action  brought  against  the 
guarantor ;  could  a  jury  be  asked  to  give  the  whole  amount  ?  And 
where  the  principal  debtor  is  insolvent,  and  has  been  applied  to,  the 
creditor  will  have  incurred  the  expenses  of  application  and  the  loss  of 
interest.  The  set-oiF  allowed  under  the  bankrupt  laws  may  be  more 
extensive,  because  the  bankrupt  acts  speak  of  mutual  credit  and  of  debts 
or  dematids  due  from  one  party  to  the  other.  In  Orawford  v.  Stirling 
the  transaction  had  proceeded  between  the  parties  as  far  as  in  the 
present  case ;  but  the  language  of  Lord  Ellbmborouoh  goes  to  show 
that  the  sum  to  be  recovered  on  a  guaranty  must  always  depend  on  the 
circumstances  of  the  case ;  and  the  language  of  the  Court  in  HardcMtk 
V.  Netherwood  is  conclusive  against  this  set-off.(a)  "  The  Court  must 
look  to  the  contract  declared  on ;  and  if  that  is  such  as  might  entitle 
the  party  to  recover  spedal  damages,  the  statutes  of  set-off  do  not  apply, 
although  no  special  damage  be  alleged.*'  And,  though  in  indebitatui 
assumpsit,  a  set-off  is  in  form  pleaded  against  damages,  it  is  in  substance 
pleaded  against  a  debt,  for  wherever  indebitatus  assumpsit  lies,  debt  lies. 
Fletcher  v.  Dyche,  which  was  a  case  of  joint  and  several  debtors,  does 
not  apply  to  the  question  touching  a  surety.  As  to  the  practice  of 
aetting  off  bills  of  exchange  on  which  an  action  of  debt  would  not  he, 
at  least  they  are  for  an  ascertained  sum,  and  the  interest  may  be  com- 
puted by  the  Court  without  the  intervention  of  a  jury :  the  liability  on 
a  guaranty  is  a  contract  of  indemnity,  the  extent  of  which  can  only  be 
ascertained  by  a  jury. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  plea  of  set-off  cannot  be 
supported.  It  is  only  by  statute  that  a  defendant  has  the  power  of  set- 
ting off  one  debt  against  another,  and  the  words  of  the  statute  are,  that 
<' where  there  are  mutual  debts  between  the  plaintiff  and  defendant,  one 
debt  may  be  set  against  the  other,  and  such  matter  may  be  given  in 
evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  thb  nature  of  the 
case  shall  require."  I  shall  not  undertake  to  say  that  the  word  debt  is 
to  be  interpreted  according  to  the  strict  sense  which  is  necessary  to  the 
maintaining  an  action  of  debt,  nor  shall  I  go  through  the  beadroll  of 
authorities  which  have  been  referred  to  on  that  point.  It  seems  to  rae 
that  the  rule  by  which  we  are  to  determine  whether  or  not  a  demand 
can  become  the  subject  of  a  set-off,  is  by  inquiring  whether  it  sounds  in 
damages;  whether  the  demand  is  capable  of  being  liquidated,  or  ascer- 
tained with  precision  at  the  time  of  pleading.  The  present  set-off  does 
not  fall  within  that  criterion.  The  intestate  gave  a  guarantee  for  1600/. 
advanced  by  the  defendants  at  the  intestate's  request  to  his  son,  and 
with  the  assent  of  the  son  placed  to  the  intestate's  credit,  and  also  for 
3000/.  advanced  to  and  paid  for  the  son  by  the  defendants  at  the  like 
request  of  the  intestate;  and  the  words  of  the  instrument  as  set  forth  in 
the  plea  are,  that  the  intestate  guarantied  and  agreed  with  the  defend- 
ants to  be  answerable  to  them  for  the  repayment  of  the  said  sum  of 
1600/.,  and  also  of  any  further  sums  which  might  then  or  thereafter  be 
owing  to  them  from  the  intestate's  son.  There  being  no  day  fixed  for 
payment,  the  law  implies  that  the  sum  was  payable  on  demand.  Then, 
the  plea  goes  on,  "  Whereby  the  plaintiff  was,  at  the  commencement 
(9)  6  B.  &  Aid.  95,  (7  £.  C.  L.  R.) 
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of  this  suit,  indebted  ta  the  defendants  in  the  said  sums  of  1600/.  and 
3000/."  That  is  not, the  legal  deduction  from  the  agreement.  It  is  clear 
that  the  liability  of  the  intestate  is  not  for  an  ascertained  sum,  nor  for  a 
sum  which  was  capable  of  being  ascertained  without  a  Jury.  The 
agreement  discloses  a  contract  for  indemnifying  the  creditor  against 
such  damages  as  are  immediately  consequential  on  the  breach  of  con- 
tract by  the  principal  debtor:  one  species  which  immediately  suggests 
itself,  is,  interest  on  the  sum  due;  another  is,  expense  incurred  imme- 
diately consequential  on  the  breach.  Then,  it  is  clear  that  indebitatus 
assumpsit  would  not  lie  on  this  agreement.  Suppose  the  parties  here 
were  reversed,  and  that  a  declaration  were  filed  against  Morley  in  a 
special  assumpsit  upon  this  guarantee,  could  he  set  off  against  that 
action  the  debt  for  which  he  now  sues?  The  case  of  Crawford  v.  Stir- 
ling  shows  decidedly  that  he  could  not.  But  if  the  parties  might  be  so 
reversed,  who  is  to  say  that  at  this  moment  such  an  action  is  not 
pending  against  the  plaintiff  in  the  Queen's  Bench  on  this  guarantee? 
Are  we  to  say  that  the  defendant's  electing  to  caU  a  debt  in  this  Court 
that  which  he  sues  for  as  unliquidated  damages  in  the  other,  is  to  give 
the  law  to  the  case?  And  looking  at  the  plea  alone,  we  cannot  say 
that  the  demand  is  for  damages  liquidated  or  ascertained.  In  Thorpe 
V.  Thorpej  no  doubt  the  demand  might  be  the  subject  of  a  set-off,  be- 
cause the  defendant  had  made  and  acted  on  his  election.  There,  the 
plaintiff  remitted  a  bill  of  exchange  to  the  defendant,  to  be  paid  to  a 
third  person  on  the  plaintiff's  account.  The  defendant  discounted  the 
bill,  but  did  not  pay  over  the  proceeds,  upon  which  the  plaintiff  sued 
bim  in  assumpsit  for  money  had  and  received;  and  it  was  held,  that  in 
that  action  a  set-off  was  admissible.  In  Fletcher  v.  Dyche  the  damages 
were  clearly  ascertained.  The  other  two  cases.  Cope  v.  Joseph  and 
Collins  V.  fFalliSy  were  not  cases  of  set-off,  but  applications  to  the  dis- 
cretion of  the  Court  for  discharge  from  arrest,  under  circumstances 
which  rendered  the  decisions  not  incompatible  with  the  principle  on 
which  we  now  proceed;  but  if  it  were  otherwise,  they  are  not  of  suffi- 
cient-weight to  prevail  against  the  proper  construction  of  the  statute, 
and  as  there  is  one  case,  Crawford  v.  Stirling^  expressly  in  point,  they 
afford  no  reason  for  altering  the  course  of  the  law  on  this  head.  I  think, 
therefore,  that  the  plea  cannot  be  supported,  and  that  our  judgment 
must  be  for  the  plaintiff. 

Vaugh AN,  J.  I  am  of  the  same  opinion :  it  is  admitted  on  the  part 
of  the  defendants  that  if  this  demand  constitute  unliquidated  damages, 
it  cannot  form  the  subject  of  a  setoff;  but  it  is  contended  that  the  defend- 
ants may  elect  to  take  the  amount  due  from  the  principal  debtor. 
However,  it  is  not  easy  to  see  how  their  election  is  to  be  binding;  and 
a  guarantee  is  a  contract  peculiarly  sounding  in  damages. 

BosANQUET,  J.  I  am  also  of  opinion  that  this  is  no  mutual  debt 
within  the  meaning  of  the  statute.  It  appears  that  the  intestate  gave 
the  defendants  his  guarantee,  and  agreed  to  be  answerable  for  the  repay- 
ment of  1600/.  and  3000/.  advanced  by  them  to  his  son  at  his  request; 
that  was  clearly  an  undertaking  for  the  debt  of  another.  There  was 
no  original  debt  between  Cumberlege  the  elder  and  the  defendants,  but 
merely  a  collateral  engagement  to  see  the  debt  of  Cumberlege  the 
younger  paid.  That  undertaking  could  only  be  the  subject  of  a  si^it  for 
unliquidated  damages.  There  is  no  precedent  for  such  a  plea  as  the 
present,  and  Crawford  v.  Stirling  is  a  distinct  authority  that  it  cannot 
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be  pleaded.    That  decision  has  never  been  called  in  question,  and 
therefore  the  present  plea  cannot  be  sustained. 

CoLTMAN,  J.  I  have  always  understood  that  such  a  demand  as  this 
could  not  be  the  subject  of  a  set-off;  and  though  my  opinion  has  fluc- 
tuated during  the  argument,  I  now  feel  convinced  that  Crawford  v. 
Stirling  was  rightly  decided,  which  seems  confirmed  by  the  absence 
of  any  precedents  to  the  contrary. 

Judgment  for  the  plainti£ 


BECKHAM  against  KNIGHT.— p.  74. 

After  joinder  in  demurrer  plaintiff  became  bankrupt,  and  obtained  his  certificate.  Defendant  then 
applied  for  security  for  coata,  but  plaintiff's  assignees  not  interfering,  the  Court  rejected  tbfl 
application. 

The  plaintiff  declared  on  the  breach  of  an  agreement  attended,  as  be 
alleged,  with  great  loss. 

The  defendant  demurred  to  the  declaration,  and  the  parties  joined  in 
demurrer,  last  April. 

In  June  the  plaintiff  became  a  bankrupt,  and  obtained  his  certificate 
before  the  present  term. 

His  assignees  declined  to  interfere  with  the  present  action. 

Early  in  the  term 

J?,  y.  WUliamd  obtained  a  nile,  calling  on  the  plaintiff  to  give 
security  for  costs. 

Stammers  now  showed  cause.  The  assignees  having  declined  to  in- 
terfere, there  is  no  ground  for  this  application.  In  WUkinahaw  v. 
Marshall,  4  Tyrwh.  993,  it  was  held  that  where  a  plaintiff  became 
bankrupt  before  the  trial  of  a  cause  the  defendant  could  not  apply  for 
security  for  costs  till  he  had  ascertained  that  the  assignees  had  resolTed 
to  proceed  with  the  action.  And  this  case  resembles  that  of  JtfOulloel 
V.  Robinson,  2  N.  R.  362,  where  a  commission  of  bankruptcy  was  issued 
against  the  plaintiff,  upon  the  petition  of  the  defendant,  who  was  the 
only  creditor,  and  had  chosen  himself  sole  assignee,  and  the  plaintiff 
having  brought  an  action  against  the  defendant  to  try  the  commission, 
the  Court  refused  to  stay  the  proceedings  till  he  should  give  security  for 
jcosts.  In  Townsend  v.  Snow,  1  Marsh.  477,  6  Taunt.  123,  the  Court 
would  neither  set  aside  the  proceedings,  nor  require  an  insolvent  to  give 
security  for  costs  in  an  action  where  his  assignees  had  refused  to  sue: 
and  in  Morgan  v.  Evans,  7  B.  Moore,  844,  (17  E.  C.  L.  R.,)  they 
refused  to  require  the  plaintiff  to  give  security  for  costs,  although  it  was 
sworn  that  he  was  insolvent,  and  that  the  action  was  brought  in  his 
name  for  the  benefit  of  another  who  was  alone  beneficially  interested  in 
the  result  In  Manley  v.  Mayne,  3  Mann.  &  Ry.  381,  where  the  de- 
fendant obtained  security  for  costs,  the  action  was  continued  by  the 
plaintiff's  assignees. 

E.  V.  Williams  in  support  of  the  rule.  The  defendant  might  haye 
pleaded  the  bankruptcy  in  bar  of  the  action :  Kinnear  v.  Tarrant,  15 
East,  622,  Biggs  v.  Oox,  4  B.  &  C.  920,  (10  E.  C.  L.  R.)  But  the  effect 
of  that  would  be  to  drive  the  assignees  to  a  new  action  in  their  own 
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name,  and  therefore  to  save  expense  the  practice  has  been  for  them  to 
go  on  'with  the  bankrupt's  action  upon  giving  security  for  costs.  This 
suit  was  commenced  on  a  chose  in  action  belonging  to  the  plaintiff  before 
his  bankruptcy ;  the  chose  in  action  vested  in  the  assignees  for  the  benefit 
of  the  creditors,  and  they  will  be  entitled  to  whatever  is  recovered.  Now 
in  Mason  v.  Polhilly  2  Dowl.  61,  it  was  held  that  where  the  plaintiff 
became  bankrupt  in  the  middle  of  a  cause,  the  assignees,  if  they  pro- 
ceeded with  the  action,  must  give  security  for  all  the  costs,  and  that  the 
defendant  might  apply  for  that  security  at  arfy  time  before  a  fresh  step 
in  the  cause  was  taken.  And  the  principle  on  which  the  case  was 
decided,  was,  that  they  who  were  to  reap  the  benefit  of  the  action 
Bhould  be  liable  to  the  costs.  In  Webb  v.  Ward,  7  T.  R.  296,  the  cause 
of  action  accrued  after  the  bankruptcy,  and  yet  the  Court  held  that  the 
defendant  was  entitled  to  security  for  costs.  [Tindal,  C.  J.  There 
the  bankrupt  was  uncertificated.]  In  Doyle  v.  Anderson^  2  Dowl.  596, 
the  case  of  an  insolvent,  the  Court  required  security,  though  no  assignee 
had  been  appointed ;  and  Heaford  v.  Knight,  2  B.  &  C.  579,  (9  E.  C. 
L.  R.,)  recognises  the  same  principle.  Townsend  v.  Snofo  is  at  variance 
with  that  principle,  and  in  some  respects  not  intelligible. 

TiKDAL,  C.  J.  This  case  stands  on  its  own  peculiar  circumstances, 
and^  will  form  no  rule  for  any  other.  The  plaintiff  commences  an  action 
when  he  is  a  solvent  person:  he  afterwards  becomes  bankrupt,  and 
obtains  his  certificate ;  it  is  not  till  after  he  has  obtained  it,  that  appli- 
cation is  made  for  security  for  costs ;  and  there  is  no  proof  that  the 
assignees  undertake  to  go  on  with  the  action,  but  the  affidavit  in  support 
of  the  application  discloses  the  contrary. 

The  case,  therefore,  falls  within  the  principle  of  Toumsend  v.  Snow, 
1  Marsh.  477,  (4  E.  C.  L.  R.,)  where  an  insolvent  debtor  having  assigned 
his  property  under  the  insolvent  act,  brought  an  action  to  recover  a 
debt  incurred  before  the  assignment:  the  assignees  having  refused* to 
sue,  the  Court  refused  to  set  aside  the  proceedings  in  such  action,  or  to 
require  the  insolvent  to  give  security  for  the  costs :  and  Gibbs,  C.  J., 
gaid,  referring  to  the  case  of  Webb  v.  Ward,  "in  that  case,  the  assignees 
were  suing  for  their  own  interest,  in  the  name,  of  the  bankrupt ;  the 
present  action,  on  the  contrary,  was  brought  because  the  assignee  had 
refused  to  sue  at  all." 

VAuaHAN,  J.  I  am  of  the  same  opinion.  The  possibility  that  the 
damages  may  enure  to  the  benefit  of  another  party  is  not  a  sufficient 
ground  for  the  application. 

BosANQUET,  J.,  and  Coltman,  J.,  concurred. 

Rule  discharged. 


The  Earl  of  HARRINGTON  and  Others  v.  The  Bishop  of  LITCH- 
FIELD and  COVENTRY,  EDWARD  POOLE  and  Others.— p.  77. 

In  qu,  imp,  plaintiffs  alleged  that  they,  being  the  mi^drity  of  certain  persens  entitled 
under  a  custom,  nominated  W.  C.  Defendants  pleaded,  that  defendants  were  the 
majority,  and  nominated  E.  P. ;  without  this,  that  plaintiffs  were  the  minority.  Repli- 
cation, that  defendants  did  not  duly  nominate  E.  P.,  held  ill. 

Quare  impedtt. 

The  declaration  stated,  that  from  time  whereof  the  memory  of  man 
waa  not  to  the  contrary,  there  had  been  and  still  was  a  certain  ancient 
church  with  cure  of  souls,  situate  and  being  in  the  township  of  Boulton, 
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for  the  use  of  the  inhabitants  of  the  said  township,  and  which  charch 
during  all  the  time  aforesaid  had  been  used  and  accustomed  to  be,  and 
of  right  ought  to  have  been,  and  still  of  right  ought  to  be  a  perpetual 
curacy ;  and  which  said  church  also  long  before  the  presentation  of  the 
Rev.  Gervase  Harvey  Woodhouse,  as  thereinafter  mentioned,  to  wit,  on 
the  1st  of  January,  1720,  was,  and  from  thence  hitherto  had  been  and 
continued  to  be  augmented  by  the  governors  of  the  bounty  of  her  late 
Majesty  Queen  Anne,  for  the  augmentation  of  the  maintenance  of  the 
poor  clergy,  in  pursuance  of,  and  according  to  the  form  of  the  statutes 
in  such  case  made  and  provided :  that  the  majority  of  the  proprietors 
of  estates  for  the  time  being,  situate  within  the  said  township,  from  time 
whereof  the  memory  of  man  was  not  to  the  contrary,  had  nominated 
and  presented,  and  had  been  used  and  accustomed  to  nominate  and  pre- 
sent, and  of  right  ought  to  have  nominated  and  presented,  and  still  of 
right  ought  to  nominate  and  present,  a  fit  and  proper  person,  being  in 
holy  orders,  that  is  to  say,  in  the  holy  orders  of  priesthood,  to  be  the 
perpetual  curate  of  the  said  church,  whenever  at  any  time  the  same  had 
or  should  become  vacant  by  the  death  of  the  then  incumbent  thereof,  or 
otherwise,  and  to  present  the  said  person  so  nominated,  to  the  bishop 
of  the  said  diocese  for  the  time  being,  in  which  the  same  church  was 
situated,  to  wit,  to  the  Bishop  of  Litchfield  and  Coventry,  for  the  pur- 
pose of  his  being  admitted  and  licensed  by  the  said  bishop  to  the  p»er- 
petual  curacy  of  the  said  church. — After  alleging  a  presentation  of  the 
Rev.  G.  H.  Woodhouse  in  1833,  pursuant  to  the  custom,  and  a  vacancy 
by  his  promotion  to  the  living  of  Finningley  in  1836,  the  declaration 
proceeded, — and,  thereupon,  afterwards,  to  wit,  on,  &c.,  the  then  major- 
ity of  the  proprietors  of  estates  for  the  time  being,  situate  within  the 
said  township,  that  is  to  say,  the  now  plainti%,  (twenty-five  in  namber,) 
who  then  respectively  were,  and  still  are  proprietors  of  such  estates,  did 
notninate  William  Cantrell,  clerk,  then  and  continually  afterwards  hith- 
erto being  a  fit  and  proper  person  for  that  purpose,  and  in  holy  orders, 
that  is  to  say,  the  holy  orders  of  priesthood,  to  be  the  perpetual  curate 
of  the  said  church  of  Boulton,  in  the  place  and  room  of  the  said  G.  H. 
Woodhouse,  as  under  and  by  virtue  of  the  statute  in  such  case  made 
and  provided,  it  was  lawful  for  them  to  do,  and  did  then  present  the 
said  W.  Cantrell  to  the  defendant,  Samuel,  he  then  being  Bishop  of 
Litchfield  and  Coventry,  and  by  whom  the  said  W.  Cantrell  ought  to 
have  been  admitted  and  licensed  to  the  perpetual  curacy  of  the  said 
church. 

All  the  defendants,  except  the  Bishop  of  Litchfield  and  Coventry, 
and  Edward  Poole,  who  pleaded  separately,  alleged, 

That,  before  and  at  the  time  when  it  was  in  the  declaration  alleged 
that  the  plain tifis  were  the  majority  of  the  proprietors  of  estates  for  the 
time  being,  situate  within  the  said  township,  and  from  thence  hitherto, 
they  the  now  pleading  defendants  (thirty*one  in  number)  were,  and 
still  are,  the  majority  of  the  proprietors  of  estates  for  the  time  being, 
situate  within  the  said  township,  and  then  were,  and  still  are,  respect- 
ively proprietors  of  such  estates ;  and  that  after  the  said  G.  H.  Wood- 
house  was  so  admitted,  instituted,  and  inducted  into  the  charch  of  Fin- 
ningley, and  real  possession  thereof,  as  in  the  declaration  mentioned,  to 
wit,  on  the  16th  of  February,  1836,  they,  the  now  pleading  defendants, 
then  being  the  majority  of  the  proprietors  of  estates  for  the  time  being, 
situate  within  the  said  township,  and  then  respectively  being  the  pro- 
prietors of  such  estates,  did  duly  nominate  the  said  Edward  Poole,  clerk. 
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then  and  continually  afterwards,  hitherto,  being  a  fit  and  proper  per- 
son for  that  purpose,  and  in  holy  orders,  that  is  to  say,  the  holy  orders 
of  priesthood,  to  be  the  perpetual  curate  of  the  said  church  of  Boulton, 
in  the  place  and  room  of  the  said  6.  H.  Woodhouse,  as  under  and  by 
virtue  of  the  statute  in  such  case  made  and  provided  it  was  lawful  for 
them  to  do :  and  did  then,  ^till  being  such  majority  as  aforesaid,  pre- 
sent the  said  E.  Poole  to  the  defendant  Samuel,  he  then  being  bishop 
of  Litchfield  and  Coventry,  and  by  whom  the  said  E.  Poole  ought  to 
have  been  admitted  and  licensed  to  the  perpetual  curacy  of  the  said 
church  of  Boulton :  wherefore  they,  the  now  pleading  defendants,  did 
hinder  and  prevent  the  plaintiffs,  as  in  the  cfeclaration  mentioned,  and 
as  the  plaintiffs  had  above  thereof  complained  against  the  now  pleading 
defendants :  without  this,  that  the  plaintiffs  were,  at  the  time  of  the 
said  nomination  of  W.  Cantrell,  in  the  declaration  mentioned,  the  major- 
ity of  the  proprietors  of  estates  for  the  time  being,  situate  within  the 
said  township,  in  manner  and  form  as  in  the  declaration  was  alleged : 
and  of  that,  the  now  pleading  defendants  put  themselves  upon  the 
country,  &c. 

Replication.  That  they,  the  defendants,  except  as  aforesaid,  then 
being  such  majority  as  in  the  plea  mentioned,  did  not  duly  nominate  the 
said  E.  Poole  to  be  the  perpetual  curate  of  the  said  church  of  Boulton, 
in  manner  and  form  as  the  defendants,  except  as  aforesaid,  had  above 
in  their  plea,  in  that  behalf,  alleged :  and  that,  the  plaintiff's  prayed 
might  be  inquired  of  by  the  country,  &c. 

Demurrer,  for  that  the  Plaintiffs  had  improperly  traversed  matter 
alleged  in  the  inducement  of  the  plea  when  they  ought  to  have  joined 
issue. 

Joinder. 

Wiffhtman  in  support  of  the  demurrer. 

It  is  not  competent  to  the  plaintiff's  to  pass  by  the  traverse  tendered 
by  the  defendants.  Where  the  traverse  tendered  is  material,  a  traverse 
on  a  traverse  is  not  allowed.  And  the  traverse  tendered  here  by  the 
defendants  is  material,  because  it  denies  the  plaintifi^s  title,  and  in 
qtuxre  impedit  a  defendant  need  not  set  forth  his  own  title.  It  is  not 
Bu£Bcient  for  the  plaintiff  to  destroy  the  defendants'  title,  without  set- 
ting up  his  own :  The  King  v.  The  Bishop  of  Worcester j  Yaughan,  68. 
So,  in  the  case  of  a  common  person,  the  plaintiff  must  rely  on  his  own 
better  title ;  it  is  not  enough  to  destroy  his  opponent's.  Aigby  v.  Fitz- 
herbert,  Hob.  106,  Ohieheshy  v.  Bishop  of  Ely,  Cro.  Car.  104, 105.  And  he 
cannot  traverse  the  inducement  of  a  material  traverse  taken  by  the  de- 
fendant :  ThraU  v.  Bishop  of  London,  1  H.  Bl.  876,  Thorn  v.  Shering, 
Cro.  Car.  686,  Com.  Dig.  Pleader,  G.  17.  In  The  Orosskeys  Bridge 
Company  v.  Mawlins,  8  New  Cases.  71,  (82  E.  C.  L.  B.,)  the  traverse 
by  the  defendants  of  negligence  imputed  to  them  was  introduced  with 
an  averment  of  misconduct  by  the  plaintiffs,  which  was  alleged  to  be  the 
cause  of  the  damage  of  which  they  complained ;  and  the  defendants, 
after  failing  to  establish  the  misconduct  of  the  plaintiffs,  having  been 
prevented  from  adducing  evidence  in  disproof  of  the  negligence  which 
they  had  traversed,  the  Court  granted  a  new  trial.  The  question  here 
is,  whether  the  plaintiffs  were  the  majority  of  the  proprietors :  it  is 
immaterial  whether  the  appointment  by  the  defendants  was  regular 
or  not. 

Cowling,  contra.    As  the  church  is  not  full,  the  defendants  are  actors^ 
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and  must  make  out  a  good  title,  Com.  Dig.  Pleader^  3  I.  9,  upon  wbicb 
thej  may  have  a  writ  to  the  bishop :  Ibid.  3  1. 12,  3  Bl.  Com.  2o0.  The 
inducement,  therefore,  to  their  traverse  is  material ;  and  where  it  is  ma- 
terial a  traverse  may  be  taken  upon  a  traverse.  The  best  mode  of 
pleading  is  that  which  will  soonest  raise  the  question ;  and  that  is  the 
traverse  which  the  plaintiffs  have  taken.  For  the  traverse  taken  by  the 
defendants  is  immaterial.  The  presentation  is  in  the  majority  for  the 
time  being :  that  is,  in  the  majority  of  such  of  them  as  attend  the  meet- 
ing :  as,  if  there  were  twenty  proprietors,  and  fifteen  only  should  attend 
the  meeting,  a  majority  of  eight  would  have  a  right  to  present.  But  the 
defendants'  traverse  does  not  embrace  this  point.  That  traverse  may 
be  true,  and  yet  Cantrell  may  have  been  elected  by  a  majority  of  the 
proprietors  for  the  time  being  present  at  the  meeting.  The  declaration 
does  not  allege,  nor  is  it  to  be  inferred  that  the  plaintiffs  alone  were 
present  at  the  meeting ;  and  yet  to  give  effect  to  the  defendants'  tra- 
verse they  must  import  the  word  alone  into  the  declaration :  and  if  they 
except  to  its  omission,  they  ought  to  have  pleaded  in  abatement :  17  Yin. 
Abr.  411,  Presentation^  IS.  e.  pi.  1,  Com.  Dig.  Abatement^  E.  9,  10. 
If  it  necessarily  followed  that  the  plaintiffs  named  in  the  declaration 
were  the  whole  of  those  who  composed  the  majority,  the  defendanta' 
traverse  would  be  sufficient ;  Serjt.  Williams  lays  it  down,  (2  Wm8. 
Saund.  10,  n.  14,)  "  That  whatever  is  necessarily  understood,  intended, 
and  implied,  is  traversable  as  much  as  if  it  were  expressly  alleged ;  as 
where  in  replevin  the  defendant  said  that  A.  was  seised  in  fee  of  the 
place  in  which,  Ac,  and  by  his  command  he  took  the  cattle  damage 
fesant ;  the  plaintiff  pleaded  that  he  was  seised  in  fee  of  a  third  part 
thereof,  and  traversed  that  A.  was  sole  seised ;  the  traverse  was  held 
proper ;  for  by  pleading  that  A.  was  seised  in  fee,  it  must  necessarily  be 
und<^rstood  that  he  was  sole  seised ;  and  therefore  the  plaintiff  not  only 
migit,  but  was  bound  to  traverse  the  sole  seisin;" — but  it  is  not  to  be 
implied  here  that  the  plaintiffs  were  all  the  proprietors  present  In 
ChicheBhy  v.  The  Bishop  of  Ely^  the  churclr  was  full,  so  that  the  de- 
fendants were  not  bound  to  make  out  a  title,  and  then  the  inducement 
was  not  material.  In  The  Oro$s  Keys  Bridge  Company  ▼.  BawUm^ 
TiNDAL,  C.  J.,  said  that  a  traverse  after  a  traverse  might  be  allowed. 

Wightman  in  reply.  The  declaration,  in  alleging  that  the  plaintiffs 
were  the  majority,  must  be  taken  to  allege  that  they  were  the  whole  of 
the  majority :  and  it  was  not  necessary  for  the  defendants  to  set  out  any 
title,  for  they  might  have  had  their  writ  to  the  bishop  without  doing  so. 
Dyer,  24  b. 

TiNDAL,  C.  J.,  had  commenced  pronouncing  judgment  for  the  defend- 
ants, when 

Cowling  prayed  and  obtained  leave  to 

Amend  on  payment  of  costs. 


STROTHER  against  HUTCHINSON  and  Another.— p.  83. 

A  biU  of  exceptions  lies  on  a  nonsuit,  and  to  llie  judge  of  a  coun^  court 

On  a  writ  of  false  judgment  from  the  county  court  of  Yorkshire,  tL<» 
record  transmitted  by  the  sheriff,  after  setting  forth  a  declaration  in  debt 
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for  work  and  labour  as  a  surgeon  performed  by  the  plaintiff*  upon  one 
Humphrey,  at  the  request  of  the  defendants,  their  ptea  of  nil  debenty  and 
the  impanelling  of  a  jury  for  the  trial  of  the  cause  in  the  County  Court,  pro- 
ceeded as  follows, — "who  being  chosen,  tried,  and  sworn,  by  the  same 
court  here  to  speak  the  truth  of  the  premises  above  contained  and  put 
in  issue  between  the  said  parties,  after  evidence  being  given  to  them, 
thereupon  withdrew  from  the  bar  here  to  consider  of  their  verdict,  to 
be  given  of  and  upon  the  premises ;  and  after  they  had  considered 
thereof,  and  agreed  among  themselves,  they  returned  to  the  said  bar  to 
give  their  verdict  in  this  behalf;  ujwjn  which  the  said  William  John 
Strother  being  solemnly  called,  does  not  further  prosecute  his  said  writ 
against  Joseph  Hutchinson  and  James  Langstaif.  Therefore  it  is  con- 
sidered that  the  said  William  John  Strother  take  nothing  by  the  said 
writ,  but  that  he  and  his  pledges  to  prosecute  be  in  ii^ercy,  &c.  and  that 
the  said  Joseph  Hutchinson  and  James  Langstaff  do  go  thereof  without 
day,  &c. ;  it  is  also  considered  by  the  Court  here,  that  the  said  Joseph 
Hutchinson  and  James  Langstaff  do  recover  against  the  said  William 
John  Strother  33/.  13^.  8d.  for  their  costs  and  charges  by  them  laid  out 
about  their  defence  in  this  behalf,  by  the  said  Court  here.adjudged  to  the 
said  Joseph  Hutchinson  and  James  Langstaff,  and  with  their  consent, 
according  to  the  statute  in  such  case  made  and  provided ;  and  that  the 
said  Joseph  Hutchinson  and  James  Langstaff  have  execution  thereof, 
&c. :  at  which  Court,  to  wit,  at  the  eleventh  County  Court  of  Henry 
Preston,  sheriff  of  the  county  aforesaid,  comes  the  said  William  John 
Strother,  by  his  attorney,  and  then  and  there  excepts  to  the  nonsuit 
above  mentioned,  and  then  and  there  tenders  and  proposes  his  bill  of 
exceptions,  to  which  the  said  Henry  Preston,  the  said  sheriff,  at  the  re< 
quest  of  the  said  attorney  for  the  said  William  John  Strother,  and  with 
the  consent  and  concurrence  of  the  counsel  of  the  said  Joseph  Hutchin- 
son and  James  Langstaff,  put  his  seal  pursuant  to  the  statute  in  such 
case  made  and  provided/' 

The  bill  of  exceptions,  after  setting  forth  that  the  plaintiff  had  brought 
his  action  against  the  overseers  for  the  time  being  of  the  township  of 
Hutton,  for  attendances  upon  Humphrey  in  the  time  of  preceding 
overseers,  disclosed  that  the  defendants  denied  any  liability,  on  the 
ground  that  they  were  not  overseers  at  the  time  of  the  attendance,  and 
had  not  employed  the  plaintiff.  The  plaintiff  contended  they  were 
liable  as  overseers  at  the  time  the  action  was  commenced ;  <<  neverthe- 
less, the  said  sheriff  and  suitors  did  then  and  there  declare  that  the  said 
William  John  Strother  had  brought  his  action  against  the  wrong  par- 
ties, and  could  not,  in  point  of  law,  maintain  the  same  against  the  said 
Joseph  Hutchinson  and  James  Langstaff;  and  though  the  said  William 
John  Strother  did  then  and  there  by  his  said  attorney  insist  upon  the 
cause  being  left  to  the  jury,  and  did  offer  to  abide  their  determination, 
and  did  appear  on  his  being  called,  and  did  refuse  to  consent  to  a  non- 
suit; yet  the  said  sheriff  conceiving  that  there  was  no  matter  of  fact  to 
be  left  to  the  said  jury,  and  not  being  required  on  the  part  of  the  said 
William  John  Strother  to  submit  to  them  whether  the  said  Joseph 
Hutchinson  and  James  Langstaff  were  the  overseers  of  the  township 
of  Hutton,  at  the  time  his  alleged  cause  of  action  accrued,  did  then  and 
there,  with  the  consent  of  the  said  suitors,  order  the  said  William  John 
Strother  to  be  'called ;  and  did  then  and  there  declare  that  the  said 
William  John  Strother  was  nonsuited ;  and  the  jury  thereupon  did  not 
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give  a  verdict ;  whereupon  the  said  William  John  Strother,  by  his  said 
attorney,  did  then  and  there  except  to  the  opinion  of  the  said  sheriff, 
and  did  insist  on  the  said  William  John  Strother's  right  to  maintain  his 
aforesaid  action  against  the  said  Joseph  Hutchinson  and  James  Lang- 
staff,  as  overseers  as  aforesaid,  for  the  alleged  cause  of  action,  and  also 
on  the  illegality  of  nonsuiting  him,  the  said  William  John  Strother, 
without  his  consent,  and  contrary  to  his  wish.  And  inasmuch  as  the 
said  several  matters  so  produced  and  given  in  evidence  on  the  part  of 
the  said  Joseph  Hutchinson  and  James  Langstaff,  and  insisted  on  as 
aforesaid,  do  not  appear  by  the  entry  of  judgment  of  nonsuit  as  afore- 
said, the  said  William  John  Stfother  did  then  and  there  propose  his 
aforesaid  exception  to  the  opinion  of  the  said  sheriff,  and  requested  the 
said  sheriff  and  suitors  to  put  their  seals  to  this  bill  of  exceptions,  con- 
taining the  said  several  matters  so  produced  and  examined  in  evidence 
as  aforesaid,  according  to  the  form  of  the  statute  in  such  cases  made 
and  provided." 

The  error  assigned  was,  that  the  sheriff,  with  the  consent  of  the 
suitors,  had  nonsuited  the  plaintiff  notwithstanding  he  had  appeared 
and  answered  when  called,  and  had  refused  to  be  nonsuited,  and  had 
insisted  that  the  case  should  go  to  the  jury. 

It  was  contended  for  the  defendants,  that  a  bill  of  exceptions  did  not 
lie  on  a  nonsuit,  or  to  the  judge  of  a  County  Court. 

Jlrchbold  for  the  plaintiff.  Even  where  there  is  an  insuperable  ob- 
jection to  the  plaintiff's  recovering,  a  judge  cannot  nonsuit  him  without 
his  consent ;  Minchin  v.  Clement^  I  B.  &  Aid.  252.  A  writ  of  error 
lies  on  a  nonsuit ;  Box  v.  Bennett,  1  H.  Bl.  432 ;  Newell  v.  Pidgeon, 
I  Str.  235 ;  Dyer,  32,  a  :  and  there  is  no  difference  between  a  writ  of 
error  and  a  bill  of  exceptions.  It  is  equally  clear  that  a  bill  of  excep- 
tions lies  to  the  judge  of  a  County  Court.  The  words  o(  the  statute  are, 
<<Cum  aliquis  implacitat'  coram  aliquibus  justic',  proponat  exceptionem, 
et  petat  quod  justic'  eam  allocent,  quam  si  allocari  noluerint,  si  ille  qui 
exceptionem  proposuerit,  scribat  illam  exceptionem,  et  petat,  quod  jus- 
tic'  sigillum  suum  apponant  in  testimonio,  justiciarii  apponant  sigilla 
sua.  Et  si  unus  apponere  noluerit,  apponat  alius  de  societate.  £t  si 
forte  ad  querimoniam  de  facto  justiciariorum  venire  fac'  dominus  Rex 
recordum  coram  eo,  et  si  ilia  exceptio  non  inveniatur  in  rotulo,  et  que- 
rens  ostendat  exceptionem  scriptam  sub  sigillo  justic'  appenso,  mandetur 
justiciario,  quod  sit  ad  certum  diem  ad  cognocendum  sigillum  suum, 
vel  ad  dedicendum:"  2  Inst.  426.  And  Lord  Coke  says,  <<  Albeit  the 
letter  of  this  branch  seemeth  to  extend  to  the  justices  of  the  Common 
Pleas  only,  by  reason  of  these  words,  ^  Et  si  forte  ad  querimoniam  de 
facto  justic'  venire  fac'  Dominus  Rex  recordum  coram  eo,'  (which  is 
by  writ  of  error  into  the  King's  Bench,)  yet  that  is  put  but  for  an  ex- 
ample, and  this  act  extendeth  not  only  to  all  other  courts  of  record,  (for 
upon  judgments  given  in  them  a  writ  of  error  lyeth  in  the  King's 
Bench,)  but  to  the  County  Court,  the  hundred,and  Court  Baron,  for  there- 
in the  judges  were  more  likely  to  erre ;  and  albeit,  of  judgments  given 
in  them  a  writ  of  errour  lyeth  not,  but  a  writ  of  false  judgment  in 
the  Court  of  Common  Pleas,  yet  the  case  being  in  the  same,  or  greater 
mischief,  the  purview  of  this  statute  doth  extend  to  those  inferior 
Courts." — ^^  This  extendeth  not  only  to  all  pleas  dilatory  and  peremp- 
tory, &c.,  and  (as  hath  been  said)  to  prayers  to  be  received,  oier  of  any 
record  or  deed,  and  the  like ;  but  also  to  all  challenges  of  any  jurors, 
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and  any  material  evidence  given  to  any  jury,  which  by  the  Court  is 
overruled:''  2  Inst.  426. 

W,  H,  Watson  for  the  defendants.  A  bill  of  exceptions  cannot  lie 
on  a  nonsuit,  for  the  plaintiff  is  not  present  in  Court  to  tender  it.  That 
appears  on  the  return  to  the  re.  fa,  lo,  in  the  present  instance;  and  to 
assume  that  the  plaintiff  was  present  to  tender  a  bill  of  exceptions,  is 
to  contradict  that  return.  In  that  respect,  therefore,  there  is  a  mate- 
rial distinction  between  a  writ  of  error  and  a  bill  of  exceptions ;  and 
there  -  is  no  instance  of  a  bill  of  exceptions  having  been  tendered  on 
a  nonsuit.  If  the  return  is  complained  of,  there  should  be  a  manda- 
mus to  the  judge  to  state  what  happehed  according  to  the  fact.  Nor 
does  a  bill  of  exceptions  lie  to  the  judge  of  a  County  Court.  The  lan- 
guage of  the  statute  is,  that  the  king  upon  complaint  shall  cause  the 
record  to  be  brought  before  him ;  and  as  there  is  no  record  in  a  County 
Court,  Lord  Coke's  opinion  is  not  founded  on  reason :  he  adduces  no 
authority  for  it:  and  in  Buller's  Nisi  Prius,  316,  it  is  expressly  laid 
down  that  a  bill  of  exceptions  will  only  lie  where  a  writ  of  error  lies. 
So  in  Rex  v.  Preston  on  the  Hill,  Rep.  temp.  Hardw.  231,  it  was  held, 
that  a  bill  of  exceptions  to  an  order  of  quarter  sessions  did  not  lie.  To 
the  same  effect  are  the  authorities  in  I  Starkie's  Evid.  467.  And  since 
no  writ  of  error  lies  to  the  County  Court,  neither  does  a  bill  of  exceptions. 

Jirchbold  in  reply. .  The  passage  in  Buller  is  expressed  only  in  a 
general  sense,  and  refers  to  such  Courts  as  the  quarter  sessions,  where 
questions  of  fact  only  arise,  or  of  law  so  mixed  up  with  fact. as  to  ren- 
der a  bill  of  exceptions  inapplicable.  In  cases  of  appeal  there  is 
no  jury,  and  the  proceeding  is  not  according  to  the  course  of  common 
law.  Therefore,  neither  that  authority,  nor  Rex  v.  Preston  on  the  Hill 
are  incompatible  with  the  law  laid  down  by  Lord  Coke.  If  the  statute 
were  construed  according  to  the  letter,  a  bill  of  exceptions  would  lie  to 
the  judges  of  one  only  of  the  Courts  of  Westminster  Hall.  But  from 
the  earliest  period  it  has  been  the  practice  to  give  it  a  liberal  and  reme- 
dial construction. 

TiNDAL,  C.  J.  This  case  comes  before  us  by  writ  of  false  judgment; 
a  bill  of  exceptions  has  been  tendered  to  the  judge  in  a  County  Court, 
and  several  objections  are  made  to  the  validity  of  the  proceedings: 

First,  that  no  bill  of  exceptions  lies  lo  a  County  Court.  Undoubtedly, 
if  we  look  only  at  the  express  words  of  the  statute  of  Westminster,  the 
question  could  not  be  argued,  for  the  statute  refers  only  to  proceedings 
before  the  superior  Courts.  We  must  look,  however,  not  only  to  the 
statute,  but  to  the  commentary  of  Lord  Coke,  which  has  been  uncon- 
tradicted to  the  present  day.  The  commentary  is,  "Albeit,  the  letter 
of  this  branch  seemeth  lo  extend  to  the  justices  of  the  Court  of  Common 
Pleas  only,  by  reason  of  these  words,  <  Et  si  forte  ad  querimoniam  de 
facto  justic'  venire  fac'  Dominus  Rex  record um  coram  eo,'  (which  is  by 
writ  of  error  into  the  King's  Bench,)  yet  that  is  put  but  for  an  example, 
and  this  act  extendeth  not  only  to  all  other  courts  of  record,  (for  upon 
judgments  given  in  them  a  writ  of  error  lyeth  in  the  King's  Bench,) 
but  to  the  County  Couit,  the  hundred,  and  Court  Baron,  for  therein  the 
judges  were  more  likely  to  erre ;  and,  albeit,  of  judgments  given  in 
them  a  writ  of  error  lyeth  not,  but  a  writ  of  false  judgment  in  the  Court 
of  Common  Pleas,  yet  the  case  being  in  the  same,  or  greater  mischief, 
the  purview  of  this  statute  doth  extend  to  those  inferior  courts."  Taking 
the  statute  to  the  letter,  no  bill  of  exceptions  would  lie  in  the  King's 
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Bench  or  the  Exchequer ;  yet  according  to  every  day's  practice  it  Iks 
in  both ;  and  when  we  see  that  in  these  instances  the  commentary  oq 
the  sfatute  has  been  held  the  law  of  the  land,  we  may  extend  it  also  to 
the  hundred  and  County  Courts.  For  it  is  not  a  loose  expression,  thrown 
out  at  random  by  the  great  commentator,  but  his  mind  was  evidently' 
at  work  on  the  point ;  he  gives  as  a  reason  for  extending  the  bill  of  ex- 
ceptions to  those  Courts,  their  greater  liability  to  error,  and  he  antici- 
pates the  objection  that  a  writ  of  error  does  not  lie,  by  adding,  ^'and, 
albeit,  of  judgments  given  in  them  a  writ  of  error  lyeth  not,  but  a  writ 
of  false  judgment  in  the  Court  of  Common  Pleas,  yet  the  case  being  ia 
the  same,  or  greater  mischief,  the  purview  of  this  statute  doth  extend 
to  those  inferior  Courts.*' 

When  we  see  the  authority  of  so  great  a  writer,  not  only  uncontra- 
dicted, but  adopted  in  all  the  digests  and  text  books,  we  can  scarcely 
err  if  we  adhere  to  his  opinion. 

But  it  is  objected  here,  that  a  nonsuit  has  taken  place,  and  that  no 
writ  of  error  lies  upon  a  nonsuit.  But  according  to  the  case  in  Strange, 
a  writ  of  error  does  lie  on  a  nonsuit ;  and  if  a  writ  of  error,  so  will  a 
writ  of  false  judgment. 

It  is  then  objected  that  the  judge's  directing  a  nonsuit  cannot  be  the 
subject  of  a  bill  of  exceptions.  I  think,  however,  that  such  a  direction 
falls  within  the  principle  on  which  that  remedy^  has  been  provided  for 
errors  in  judgment  at  the  trial.  It  is  not  confined  to  errors  in  directing 
the  jury,  but  extends  to  any  directions  in  the  course  of  a  cause,  in  which 
the  judge  may  be  mistaken:  as  in  improperly  allowing  or  refusing  a 
challenge  of  the  jury;  refusing  a  demurrer  to  evidence ;  Cort  v.  Bishop 
of  Si.  David* Sy  Cro.  Car.  342 ;  or  refusing  to  receive  a  parly  who  prays 
to  be  received  as  vouchee  :  those,  and  others,  are  important  points  in 
the  conduct  of  a  cause,  independently  of  the  direction  to  the  jury,  which 
are  all  the  subject  of  a  bill  of  exceptions. 

Lastly,  it  is  contended  that  as  the  bill  of  exceptions  is  appended  to 
a  nonsuit,  the  plaintiff  must  be  taken  not  to  have  appeared,  and  there- 
fore cannot  be  heard  to  take  this  objection.  But  that  is  setting  up  as  a 
defence,  the  thing  itself  which  is  the  subject  of  complaint ;  a  course 
which  is  prohibited  by  the  maxim,  ^^Non  potest  adduci  exceptio  ejuS' 
dem  ret  cvjtis  petitur  dissolutio.^^ 

I  think,  therefore,  the  judgment  below  must  be  reversed. 

Vaughan,  J.  I  am  of  the  same  opinion.  This  case  falls  within  the 
mischief  described  by  the  statute,  and  therefore  the  remedy  applies, 
Seeing  that  the  opinion  of  Lord  Coke  is  express  on  the  point,  and  that 
there  is  no  authority  the  other  way,  I  should  be  slow  to  come  to  an 
opposite  decision. 

BosANc^uET,  J.  The  first  question  is,  whether  a  bill  of  exceptions  lies 
in  a  County  Court.  Upon  that  point  the  opinion  of  Lord  Coke  is  given 
carefully,  and  he  makes  an  observation  on  the  statute  of  Westminster  2d, 
as  to  a  circumstance  usual  in  ancient  statutes,  that  a  particular  word,  as 
the  word  justiciarius,  is  only  put  by  way  of  example.  I  cannot  doubt, 
therefore,  that  a  bill  of  exceptions  lies  in  a  County  Court. 

It  is  contended,  however,  that  it  will  not  lie  in  a  case  of  nonsuit.  If 
that  were  so,  the  consequence  would  be,  that  a  judge  might  at  once  stop 
k  cause,  and  the  plaintiff  be  without  a  remedy.  If  therefore  a  bill  of 
exceptions  lies  for  the  misconduct  of  the  judge,  it  must  lie  for  this  pat- 
ticular  species  of  misconduct. 
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As  to  the  objection,  that  the  plaintiflf  appearing  by  the  reeora  to  be 
nonsuited,  cannot  be  supposed  to  have  been  present  to  tender  the  bill 
of  exceptions,  that  objection  sets  up  as  a  defence,  the  very  matter  which 
y  the  subject  of  complaint,  and  therefore  cannot  be  allowed. 

CoLTMAN,  J.  The  authorities  are  all  clear,  with  the  exception  of  the 
passage  in  BuUer's  Nisi  Prius.  But  in  that  passage  he  is  speaking  of 
the  Court  of  Quarter  Sessions,  which  is  not  a  Court  according  to  the 
course  of  common  law,  and  the  trials  are  only  of  criminal  matters  in 
ivhich  the  fact  cannot  be  separated  from  the  law ;  so  that  error  cannot 
lie.  But  as  to  the  cases  in  which  error  lies,  the  learned  judge  must  be 
taken  to  include  the  writ  of  false  judgment,  which  is  in  ctfect  a  writ  of 
error.  The  objection  that  error  does  not  lie  on  a  nonsuit,  is  contrary  to 
reason  and  to  express  authorities.  And  as  to  the  argument  that  upon 
a  record  of  nonsuit,  the  plaintiff  cannot  be  supposed  to  have  been  pre- 
sent to  tender  the  bill  of  exceptions,  it  is  answered  by  the  maxim,  Non 
potest  adduci  exceptio  ejus  rei  cujus  petitur  dissolution 

The  only  difficulty  is,  whether  we  should  direct  a  venire  de  novo^  or 
reverse  the  judgment.  But  TVevor  v.  PVali^  1  T.  R.  151 ;  recognised 
in  Bishop  v.  Kat/e^  3  B.  &  Aid.  610,  (5  E.  C.  L.  R.  393 ;)  shows  that  no 
venire  de  novo  can  be  issued  to  an  inferior  Court,  and  therefore  the 
judgment  must  be 

Reversed. 


GREEN  against  CHAPMAN  and  Another.— p.  92. 

It  18  not  within  the  limits  of  privileged  criticism  to  print  of  an  exhibitor  of  flowers,  in  obsenrations 
touching  the  exhibition,  "The  name  of  6.  is  to  be  rendered  famous  in  all  sorts  of  dirty  work ; 
Che  tricks  by  which  he,  and  a  few  like  him,  used  to  secure  prizes,  seem  to  have  been  broken  in 
upon  by  some  judges,  more  honest  than  usual.  If  O.  be  the  same  man  who  wrote  an  impu- 
dent letter  to  the  Metropolitan  Society,  he  is  too  worthless  to  notice ;  if  he  be  not  the  same  man, 
it  is  a  pity  two  such  beggarly  souls  could  not  be  crammed  into  the  same  carcase." 

Libel.  The  declaration  stated,  that  before  the  committing  of  the 
grievances  by  the  defendants  as  hereinafter  mentioned,  the  plaintiff  was 
a  grower,  seller,  and  exhibitor  of  flowers :  that  a  certain  society,  com- 
monly called  or  known  by  the  name  of  the  Metropolitan  Society  of 
Florists  and  Amateurs, had  held  a  public  meeting  at  a  certain  house  called 
the  Baker's  Arms,  for  the  exhibition  of  flowers,  and  for  the  adjudica- 
tion of  certain  prizes  proposed  to  be  given  to  the  showers  of  flowers 
at  such  meetings,  on  which  occasion  or^  of  the  said  prizes  of  a  cer- 
tain value,  to  wit,  of  the  value  of  15^.,  was  adjudged  by  the  said 
society  to  be  given  to  the  plaintifl",  for  certain  flowers  then  and  there 
exhibited  by  him ;  and  that  the  defendants  falsely  and  maliciously 
published,  in  a  certain  periodical  work  called  or  known  by  the 
name  of  the  Horticultural  Journal,  Florist  Register,  and  Royal  La- 
dies' Magazine,  of  and  concerning  the  plaiutifi*,  and  of  and  concerning 
him  as  such  grower  and  seller  of  flowers,  and  of  and  concerning  the 
said  prize  so  adjudged  to  the  plaintifl*  by  the  society  herSin-before  men- 
tioned, and  of  and  concerning  the  said  society,  and  the  prizes  so  dis- 
tributed by  the  same  society,  and  of  and  concerning  the  plaintifi*  as  a 
member  of  such  last-mentioned  society,  and  exhibitor  of  flowers,  at  the 
meeting  thereof,  the  following  libel : — '<  Sir,  you  will  recollect  a  mean 
shabby  fellow, named  Green,  making  a  great  noise  about  a  fifteen  shilling 
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prize,  and  using  gross  language  because  he  did  not  receive  it  directly. 
The  name  of  Green  is  to  be  rendered  famous,  I  believe,  in  all  sorts  of 
dirty  work.  The  tricks  by  which  he,  and  a  few  like  him,  used  to  secure 
prizes,  seem  to  have  been  broken  in  upon  by  some  judges  more  honest 
than  usual:  and  Riley,  Dunn,  and  he  (meaning  the  plaintiff)  being  lit^ 
tie  kings  of  growers  among  the  Bakers'  Arms  squad,  have  formed  a  new 
society  in  which  none  who  can  show  against  them  will  be  allowed  to 
compete.  This  is  the  way  in  which  floriculture  is  to  be  supported  in 
the  east.  Societies  ought  to  obtain  the  list  of  members  of  this  new  club 
of  amateurs,  and  carefully  exclude  from  their  ranks  the  knaves  who  pro- 
mote, and  the  fools  who  join,  such  a  despicable  gang.  Yours,  &c." 
— ^^  If  Green  be  the  same  who  wrote  an  impudent  letter  to  the  Metro- 
politan Society,  he  is  too  worthless  to  notice;  if  he  be  not  the  same  man, 
all  we  have  to  say  is,  that  it  is  a  pity  two  such  beggarly  souls  could  not 
be  crammed  into  the  same  carcase.  Dunn  and  Riley  ought  to  have 
known  better." 

The  defendants  pleaded,  that  after  the  adjudging  of  the  prize  in  the 
declaration  mentioned  to  the  plaintiff,  to  wit,  in  September  last,  an  an- 
nual show  of  dahlias  for  prizes  took  place  in  the  eastern  part  of  the  me- 
tropolis, where  the  exhibitors  were  confined  to  amateurs  growing  within 
three  miles  of  the  spot ;  and  on  that  occasion  the  plaintiff  was  an  ex- 
hibitor, and  an  unsuccessful  candidate  as  such  exhibitor  for  prizes;  and 
that  after  such  exhibition,  and  in  consequence  of  the  result  thereof, 
the  plaintiff  and  one  Riley  and  one  Dunn,  being  members  of  the  said  so- 
ciety held  at  the  Bakers'  Arms,  as  in  the  46claration  mentioned,  did 
form  a  new  society  for  the  exhibition  of  flowers,  under  certain  rules  and 
regulations,  which  afforded  greater  facilities  to  the  plaintiff,  and  the  said 
Riley  and  Dunn,  towards  obtaining  prizes,  than  had  existed  for  the 
plaintiff  under  the  rules  and  regulations  of  the  said  society  which  had 
exhibited  in  September  last;  whereupon  the  defendants  did  publish, 
and  cause  and  procure  to  be  published  in  the  said  periodical  work  in 
the  declaration  mentioned,  the  matter  in  the  said  declaration  mentioned 
in  the  form  of  an  article,  of  and  concerning  the  premises  aforesaid,  com- 
prising the  matter  following,  including  the  matter  in  the  declaration 
mentioned,  and  intended  to  be  read  in  connection  with  the  said  matter. 
(Here  followed  a  series  of  other  observations  on  the  plaintiff,  much  in 
the  same  style  and  to  the  same  effect  as  those  set  forth  in  the  declara- 
tion.) 

Demurrer  and  joinder. 

W.  H,  Watson  appeared  in  support  of  the  demurrer,  but  the  Court 
called  on 

BarstoWf  who  was  for  the  defendants,  to  support  the  plea. 

If  the  Court  recognises  the  distinction  taken  in  Thorlty  v.  Lord  Kerry ^ 
4  Taunt.  355 ;  between  oral  and  written  vituperation,  it  must  be  admitted 
that  these  censures,  unless  justified,  may  form  the  subject  of  an  action. 
But  according  to  the  principle  established  by  Carr  v.  Hood^  1  Campb. 
355,  n ;  a  man  who  exhibits  himself  publicly  is  a  fair  mark  fey  the  shafts 
of  criticism,  and  an  action  does  not  lie  for  observations  confiined  to  the 
occasion  on  which  he  has  courted  public  notice.  The  whole  of  the  al- 
leged libel  is  relevant  to  the  plaintiff's  floricultural  exhibition.  [Tin- 
DAL,  C.  J.  ''The  name  of  Green  is  to  be  rendered  famous  in  all  sorts  of 
dirty  work?'']  Taking  that  passage  with  the  context,  it  means  dirty 
work  in  the  exhibition  of  flowers.     [Tindal,  C.  J.    "If  he  be  not  the 
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same  man,  it  is  a  pity  two  such  beggarly  souls  could  not  be  crammed 
into  the  same  carcase  ?"]  That  is  also  said  of  him  in  his  character  of 
public  exhibitor.  [Tindal,  C.  J.  The  ground  of  attack  seems  to  be 
that  he  withdrew  himself  from  the  Bakers*  Arms  squad,  to  a  private 
society.]  By  any  exhibition  the  plaintiff  lays  himself  open  to  criticism, 
and  ought  not  to  complain  if  its  verdict  be  not  always  couched  in  the 
language  of  compliment.     But 

The  Court  at  once  determined  that  this  did  not  fall  within  the  privilege 
extended  to  fair  criticism  by  the  case  of  Carr  v.  Hood^  and  gave 

Judgment  for  the  plaintiff. 


VINE  against  SAUNDERS  and  Wife.— p.  9Q. 

Husband  and  wife  may  be  jointly  sued  in  trespass  for  their  joint  act 

The  declaration  alleged,  that  the  defendants,  on  the  19th  of  October, 
1836,  with  force  and  arms,  &c.,  assaulted  the  plaintiff,  and  then  caused 
the  plaintiff  to  be  arrested  and  taken  into  custody  upon  a  false  charge  of 
felony,  then  made  by  the  defendants  against  the  plaintiff;  and  then 
forcibly  compelled  the  plainMff  to  get  out  of  the  bed  in  which  she  was 
lying,  and  ihen  indecently  and  indelicately  forced  and  compelled  her  to 
%o  from  and  out  of  a  certain  bed-room,  parcel  of  a  certain  dwelling- 
house,  situated,  &c.,  in  certain  night  clothes,  in  which  she  was  then 
dressed,  in  the  presence  of  divers,  to  wit,  two  men,  down  the  stairs  of  the 
said  dwelling-house,  into  another  room, parcel  of  the  said  dwelling-house, 
and  then  indecently  and  indelicately  kept  and  detained  the  plaintiff  in 
custody  in  the  last  mentioned  room,  in  the  presence  of  the  said  men,  in 
the  said  night  clothes  without  decent  apparel,  for  a  long  space  of  time, 
to  wit,  twenty  minutes  then  next  following :  and  also  then,  during  the 
night  time,  forced  and  compelled  the  plaintiff  to  go  from  and  out  of  the 
said  dwelling-house  into  and  along  divers  public  highways,  to  a  certain 
other  dwelling-house,  and  then  imprisoned  the  plaintiff,  and  kept  and 
detained  her  in  prison  without  any  reasonable  or  probable  cause  what- 
soever, in  the  last  mentioned  dwelling-house,  for  a  long  space  of  time, 
to  wit,  for  six  hours  then  next  following,  and  during  the  night  time,  con- 
trary to  the  laws  and  customs  of  this  realm,  and  against  the  will  of  the 
plaintiff;  whereby  the  plaintiff  was  during  that  time  deprived  of  her 
necessary  sleep  and  rest,  and  suffered  great  alarm  and  inconvenience 
and  distress  of  mind,  and  was  also  thereby  then  greatly  exposed  and  in- 
jured in  her  credit  and  circumstances;  and  other  wrongs  to  the  plaintiff 
then  did,  against  the  peace  of  our  lord  the  king,  and  to  the  damage  of 
the  plaintiff  of  200/. 

General  demurrer  and  joinder. 

PeterBdorj^j  in  support  of  the  demurrer.  The  declaration  is  ill ;  for 
it  alleges  a  joint  act  of  trespass,  and  trespass  does  not  lie  against  hus- 
band and  wife  for  their  joint  act ;  the  husband  is  solely  responsible.  It 
is  true  that  some  of  the  earlier  authorities  look  the  other  way ;  but  they 
are  cases  in  which  the  objection  not  having  been  taken  till  after  verdict, 
the  Court  might  assume  it  to  have  been  proved  that  the  trespass  was 
committed  by  the  wife,  and  that  the  husband  was  joined  for  conformity 
only ;  as  in  Drury  v.  Dennis^  Yelv.  106,  Draper  v.  Fulkea^  Yelv.  165, 
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Tantptan  v.  Newsamy  Yelv.  210,  Rogers  v.  Qoddard^  2  Show.  255,  White 
V.  Eldridge  and  Wife^  1  Ld.  Baymd.  443.  So,  in  Keywarth  v.  Hill  and 
Wife,  3  B.  &  Aid.  685,  (5  E.  C.  L.  R.,)  in  order  to  support  the  verdict, 
the  Court  assumed  that  the  conversion  might  have  been  by  the  wife's 
destroying  the  goods  in  question.  That,  indeed,  was  an  action  of  trover ; 
for  this  purpose,  however,  the  difference  between  trespass  and  trover  is 
not  material.  But  Com.  Dig.  Baron  and  Feme,  Y,  is  an  express 
authority,  that  though  an  action  of  tort  will  lie  against  husband  and 
wife  for  the  separate  act  of  the  wife  after  coverture,  the  action  must  be 
against  the  husband  alone,  upon  their  joint  contract  or  joint  conver- 
sion :  the  reason  is,  that  the  wife  is  not  responsible  for  the  act  of  her 
husband  nor  for  her  own  act  done  by  his  authority :  and  if  an  action  lay 
against  them  jointly,  she  might  be  rendered  responsible  in  damages  for 
the  act  of  her  husband ;  as  if,  after  the  trial  of  an  action  against  both, 
he  were  to  die  between  verdict  and  iudgment.  It  is  clear  they  cannot 
join  in  an  action  for  an  assault  on  both ;  Dunwell  v.  Marshall,  2  Lev.  20, 
Newton  v.  Eatter,  2  Ld.  Raymd.  1208,  Eockett  v.  Stiddolph,  2  Mod.  66, 
Milner  v.  Milnes,  3  T.  R.  627 ;  because  the  wife  has  no  interest  in  any 
damages  recovered  by  the  husband,  for  an  injury  done  to  him.  And 
according  to  the  same  principle,  she  ought  not  to  be  liable  to  damages 
for  an  act  done  by  him.  In  Fawcet  v.  Beavres,  2  Lev.  63,  an  action 
was  brought  against  husband  and  wife  for  retaining  and  keeping  the 
servant  of  the  plaintiff;  but  the  reporter  observes,  that  no  notice  waa 
taken  that  a  feme  covert  cannot  make  a  retainer  or  contract ;  and  in 
Bac.  Abr.  Baron  and  Feme,  L,  the  case  is  cited  with  a  query. 

Addison,  contra.  The  cases  relied  on  for  the  defendant,  were  chiefly 
causes  of  trover,  in  which  the  conversion  was  laid  to  the  use  of  husband 
and  wife.  Now,  in  trover,  the  conversion  is  the  gist  of  the  action ;  and, 
as  the  wife  could  not  acquire  property  jointly  with  the  husband,  she 
could  not  be  responsible  for  a  joint  conversion.  But  Berry  v.  Nevys, 
Cro.  Jac.  661,  which  decides  that  the  conversion  must  be  laid  to  the  use 
of  the  husband,  admits  that  bpth  may  be  charged  with  a  battery  jointly, 
for  which  Com.  Dig.  Pleader,  2  A.  2,  is  also  an  authority.  So,  where 
the  conversion  arises  out  of  an  act  of  destruction,  they  may  be  charged 
with  a  joint  conversion.  Keyworth  v.  EilL  But  in  trespass,  where  the 
conversion  is  not  the  gist  of  the  action,  and  the  question  of  property 
does  not  arise,  the  husband  and  wife  may  be  sued  jointly  for  their  joint 
act.  This  is  expressly  laid  down  by  Bayley,  J.,  in  Keyworth  v.  Bill; 
and  is  to  be  inferred  from  Watson  v.  Tliorpe,  Cro.  Jac.  239,  where  in 
trespass  against  husband  and  wife  for  a  battery,  though  the  Court  thought 
a  separate  plea  by  the  wife  of  son  assault  demesne  was  ill,  it  was  never 
objected  that  the  action  did  not  lie  against  both.  But  SmaUey  v.  Ker- 
foot,  2  Andr.  242,  is  an  express  authority ;  for  there,  in  trespass  against 
husband  and  wife  for  entering  the  plaintiff's  house,  taking  his  good^ 
and  converting  them  to  the  use  of  the  defendant,  after  judgment  by 
default,  on  which  there  could  be  no  presumption  as  to  evidence,  it  was 
held  that  the  action  lay.  With  respect  to  the  objection  that  the  wife, 
if  sued,  might  be  liable  to  damages  for  an  act  done  by  her  husband, — ^as 
the  damages  would  survive  to  her  in  an  action  in  which  they  sued  jointly, 
it  could  not  be  a  subject  of  complaint  that  the  liability  should  survive 
where  they  were  jointly  sued. 

Petersdorff  in  reply.     The  authority  of  Com.  Dig.  Baron  and  Feme 
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Y,  is  in  conflict  with  his  authority  in  Pleader  2  A,  2.  In  Berry  v. 
Nevys  the  question  was.  raised  after  verdict :  in  WaUon  v.  Thorpe  it 
w^  not  necessary  to  take  the  objection :  SmaUey  v.  Kerfooty  2  Stra. 
1094,  is  expressly  said  in  in  the  report  in  Strange  to  have  been  after 
verdict ;  and  the  dictum  of  Batlet,  J.,  in  Keyworth  v.  HUl  was  extra- 
judicial. 

TiNDALy  C.  J.  I  think  this  action  is  maintainable  against  the  husband 
and  wife  jointly :  no  direct  authority  has  been  cited  to  show  that  it  is 
not ;  find,  as  far  as  we  have  any  authorities  to  guide  us,  those  referred 
to  on  the  part  of  the  plaintiff  lead  to  the  opposite  conclusion.  The  first 
is  that  of  Watson  v.  Thorpe.  There,  an  action  was  brought  against 
husband  and  wife  for  a  joint  battery;  the  wife  pleaded  son  assault 
demesne;  and  the  husband,  that  he  was  acting  in  aid  of  his  wife  when 
she  was  attacked.  Both  issues  being  found  for  the  plaintiflf,  and  entire 
damages  given,  it  was  alleged,  in  arrest  of  judgment,  that  the  trial  was 
ill,  as  the  wife  could  not  plead  by  herself;  and  the  damages  being  en- 
tirely assessed  all  was  ill :  and  the  Court  being  of  that  opinion,  awarded 
that  the  parties  should  replead.  If  the  ground  of  their  decision  had 
been  that  the  action  was  not  maintainable  against  the  husband  and  wife 
jointly,  they  would  not  have  awarded  a  repleader. 

The  next  case  is  Berry  v.  Nevysy  where  in  trover  against  husband 
and  wife,  the  error  assigned  was  that  the  conversion  was  laid  to  the  use 
of  both ;  and  it  was  admitted  at  once  that  they  might  have  been  charged 
jointly  for  a  joint  battery:  but  it  was  held  they  could  not  be  charged 
with  a  joint  conversion,  because  <'an  action  lies  not  against  baron  and 
feme  for  converting  goods  to  their  uses :  for  it  is  the  conversion  of  the 
baron  only,  and  they  are  only  to  his  use." 

The  third  case  is  Smalley  v.  Kerfooty  which  was  an  action  of  trespass 
against  baron  and  feme  for  entering  the  plaintiff's  house,  and  taking  his 
goods,  and  converting  them  to  their  own  use.  And  after  verdict  for  the 
plaintiff,  and  general  damages,  it  was  moved  in  arrest  of  judgment,  that 
the  feme  could  not  convert  to  her  own  use;  and  Salk.  114,  was  cited, 
where  in  trover  it  was  held  ill.  But  upon  consideration  the  Chief  Justice 
delivered  the  resolution  of  the  Court,  '<  that  this  being  trespass  it  was  well 
enough;  for  the  conversion  here  is  not  the  gist  of  the  action,  as  it  is  in 
trover,  this  action  being  maintainable  for  entering  the  house  and  taking 
the  goods :  and  we  must  take  it  the  damages  were  given  only  for  that." 
Tiiis  is  a  direct  authority  that  trespass,  vi  et  armiSy  lies  against 
husband  and  wife  jointly;  and  I  cannot  agree  that  it  is  got  over  by  the 
observation  that,  according  to  the  report  in  Strange,  it  was  after  verdict, 
seeing  that  another  reporter  puts  it  expressly  as  a  judgment  by  default. 
However,  the  two  reports  are  not  necessarily  inconsistent ;  for  Strange 
may  be  speaking  of  a  verdict  upon  a  writ  of  inquiry  after  judgment  by 
default. 

Then  comes  the  authority  of  Mr.  Justice  Baylet  in  Keywcyrth  v.  Hilly 
where  in  trover  against  husband  and  wife,  for  a  bond  and  promissory 
notes,  upon  an  objection,  in  arrest  of  judgment,  that  the  conversion 
could  not  be  to  the  use  of  both,  the  Court  said  they  would  assume  that 
the  conversion  had  been  effected  by  a  destruction  of  the  instruments : 
that  is,  that  where  the  injury  is  not  of  such  a  nature  as  must  necessarily 
have  been  done  by  the  husband  alone,  the  wife  may  properly  be  joined; 
a  distinction  expressly  taken  in  Com.  Dig.  Pleader^  2  A.  2.    But  Bay- 
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LET,  J.,  also  said,  that  it  was  quite  clear  that  in  trespass  the  husband 
and  wife  might  have  been  joined. 

Our  judgment  therefore  must  be  for  the  plaintiflf. 

Vauohan,  J.  No  direct  authority  has  been  cited  in  favour  of  the 
defendants;  and  Keyioorih  v.  Hilly  is  an  a  fortiori  case  in  favour  of  the 
plaintiff;  for  that  was  an  action  for  the  conversion  of  goods;  and  Bat- 
ley,  J.,  says  that  it  is  quite  clear  that  in  trespass  the  husband  and  wife 
might  have  been  joined:  but  a  case  of  trover  is  stronger  than  a  case  of 
personal  assault.     Then,  the  decision  in  Andrews  is  expressly  in  point 

BosANQUET,  J.  I  think  this  demurrer  must  be  overruled.  No  dis- 
tinct authority  has  been  adduced  for  the  defendants ;  but  there  are  some 
strong  cases  in  favour  of  the  plaintiff.  In  fFiz/jowi  v.'7%(>r^c,  which, 
like  this,  was  an  action  of  assault  and  battery,  against  husband  and 
wife,  the  Court  held  that  the  wife  could  not  plead  separately  son  assault 
demesne;  but  they  awarded  a  repleader,  which  they  would  not  have 
done  if  the  action  did  not  lie.  In  Berry  v.  Nevys,  where  it  was  objected 
in  trover,  that  the  conversion  could  not  be  laid  to  the  use  of  husband 
and  wife,  it  was  admitted  in  argument,  that  for  battery  and  false  im- 
prisonment, an  action  would  lie  against  them  jointly.  Again,  in  Smal- 
ley  V.  Kerfooty  the  Court  expressly  held  that  such  an  action  was  main- 
tainable. It  is  stated  in  Andrews,  that  this  was  a  judgment  by  default; 
and  the  verdict  mentioned  by  Strange  might  have  been  a  verdict  on  a 
writ  of  inquiry.  Then  in  Keyworth  v.  Hill^  which  was  an  action  of 
trover,  with  the  conversion  laid  to  the  use  of  husband  and  wife,  the 
Court  said  they  would  presume  the  conversion  was  effected  by  a  de- 
struction of  the  property;  which  is  an  admission,  that  if  the  action  had 
been  for  such  destruction,  it  would  have  lain  against  husband  and  wife 
if  they  had  been  both  concerned.  It  is  not  necessary  on  the  present 
occasion,  to  decide  what  would  be  the  liability  of  the  wife  as  to  damages, 
in  case  she  should  survive  her  husband;  but  it  is  going  a  long  way,  to 
say  that  she  ought  to  be  exempt  afler  having  been  jointly  concerned  in 
the  injury. 

CoLTMAN,  J.  The  counsel  for  the  defendants  has  not  made  out  any 
ground  for  exempting  the  wife  from  damages,  where  she  has  been  jointly 
concerned  in  committing  the  injury;  nor  has  he  cited  any  direct  au- 
thority, to  show  that  an  action  will  not  lie  against  them  jointly  for  such 
an  injury.  On  the  contrary,  there  are  two  express  authorities  the  other 
way;  Watson  v.  Thorpe^  and  Smalley  v.  Kerfoot:  consequently  there 
must  be 

Judgment  for  the  plaintiff. 


HOCKEN  against  GRENFELL.— p.  103. 

Defendant  put  a  construction  on  an  award,  which  induced  plaintiff  to  move  the  Court  to  set  it 
aside.  The  Court  held  that  defendant's  construction  was  untenable,  and  therefore  dischaigei) 
plaintifiTs  rule:  Held,  that  plaintiff  was  not  entiUed  to  the  costs  of  the  motion. 

The  defendant  having  disturbed  the  plaintiff  in  the  limited  use  of  a 
water-course,  which  he  enjoyed  under  the  award  of  an  arbitrator,  the 
plaintiff  brought  an  action  on  the  case,  which  was  referred  to  another 
arbitrator,  on  condition  that  he  should  not  interfere  with  the  right  ac^ 
quired  by  the  first  award. 
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The  second  arbitrator  having  made  his  award  and  regulated  the  use 
of  the  water,  the  defendant  put  upon  the  second  award  a  construction 
which  seemed  at  variance  with  the  rights  conferred  by  the  first:  where- 
upon, 

Wilde,  Serjt.,  obtained  a  rule  nisi,  to  set  aside  the  second  award,  on 
this  objection;  or,  as  ambiguous,  and  not  final. 

The  matter  was  afterwards  turned  into  a  special  case,  in  order  that 
the  Court  might  compare  the  two  documents;  when  Tindal,  C.  J.,  ex- 
pressing an  opinion  that  the  second  award  did  not  interfere  with  the 
rights  enjoyed  under  the  first,  Wilde  forbore  to  press  his  objection,  and 
the  rule  was  discharged. 

But  the  prothonotary  having  declined  to  tax  the  plaintiff  his  costs 
upon  this  rule, 

Wilde  obtained  a  rule  nisi  for  a  review  of  the  taxation,  on  the  ground 
that,  though  in  point  of  form  the  rule  had  been  discharged,  in  substance 
the  decision  was  in  favour  of  the  plaintiff;  for  the  construction  which 
the  defendant  had  put  on  the  award,  and  which  had  compelled  the 
plaintiff  to  apply  to  the  Court,  had  been  held  to  be  incorrect. 

Crotodevy  who  showed  cause,  contended  that,  the  rule  having  been 
discharged,  the  defendant  was  entitled  to  his  costs,  and  that  there  was 
nothing  in  the  circumstances  of  the  case  to  take  this  out  of  the  ordinary 
course. 

WildexeMedi  on  MAndrew  v.  Adamy  New  Cases,  270,  (27  E.  C.  L. 
R.  385,)  where  it  was  held  that  if  a  rule  be  drawn  up  in  the  alternative, 
the  party  who  fails  on  the  substantial  question  is  not  entitled  to  costs, 
although  he  succeed  upon  the  alternative. 

Tindal,  C.  J.  If  we  were  to  make  this  rule  absolute  we  should 
introduce  an  exception  difficult  to  apply  in  other  cases.  The  plaintiff 
moved  to  set  aside  an  award;  and  though  the  defendant  contended  for 
a  construction  of  the  award,  which  we  thought  could  not  be  supported, 
yet,  as  the  award  was  not  set  aside,  the  motion  must  take  the  ordinary 
course,  and  the  costs  of  it  be  costs  in  the  cause.  If  the  matter  had 
come  before  us  in  a  different  shape, — if  the  application  had  been 
grounded  on  a  refusal  by  the  defendant  to  perform  the  award,  the  result 
might  have  been  different. 

Rule  discharged. 


DALLMAN  against  KING.— p.  105. 

Agreement  that  leasee  should  spend  SOO/1  in  repairs,  to  hfi  inspected  and  approved  of  by  lessor, 
and  to  be  done  in  a  substantial  manner;  lessee  to  be  allowed  to  retain  the  sum  out  of  the  fint 
year's  rent  of  the  premises:  Held,  Uiat  the  lessor's  appnnral  was  not  a  condition  precedent  to 
the  leasee's  retaining  the  rent 

Case  for  an  excessive  distress. 

At  the  trial,  it  appeared  that  the  plaintiff  had  taken  the  premises  of 
the  defendant,  the  trustee  of  a  charity,  by  agreement  bearing  date  the 
29th  of  August,  1835,  at  the  clear  yearly  rental  of  250/.,  payable  quar- 
terly, at  the  four  usual  days  of  payment  in  the  year,  the  first  payment 
to  become  due  and  payable  on  the  25th  of  December  then  next  ensuing. 
The  agreement  then  was  as  follows: — ^'^  And  the  said  Thomas  Dailman 
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doth  hereby  promise  and  agree  to  spend  out  of  his  own  proper  moneys, 
within  one  year  from  the  date  hereof,  the  sum  of  200/.  at  the  least,  iu 
erecting  and  building  a  kitchen  to  the  said  messuage,  with  necessary 
fittings;  and  also  in  altering  the  large  room,  one  pair  story,  into  two  or 
more  rooms,  or  in  such  other  repairs  as  may  be  necessary  to  make  the 
same  fit  for  habitation ;  such  erection  and  alteration  or  repairs  to  be 
inspected  and  approved  of  by  the  said  William  King,  and  to  be  done  in 
a  substantial  manner.  And  it  is  agreed  that  the  said  Thomas  Dallman 
shall  be  allowed  the  sum  of  200/.  towards  such  erection  and  alterations 
or  repairs,  and  shall  be  at  liberty  to  retain  the  same  out  of  the  first 
year's  rent  of  the  said  premises.  And  the  said  Thomas  Dallman  doth 
hereby  further  promise  and  agree  to  pay  to  the  said  W.  King,  or  to  the 
trustees,  for  the  time  being,  of  the  said  charity,  the  said  yearly  rent  of 
250/.  at  the  times  and  in  manner  aforesaid." 

In  September,  1836,  a  year's  rent  being  in  arrear,  and  the  plaintiff 
offering  to  pay  only  50/.,  the  defendant,  allowing  115/.  17^.  for  work 
done  by  the  plaintiff,  made  a  distress  for  134/.  3s. 

The  work  for  which  the  plaintiff  was  to  be  allowed  200/.,  had  not 
been  approved  of  by  the  defendant;  but  the  jury  finding  that  it  had 
been  done  in  a  substantial  manner,  gave  a  verdict  for  the  plaintiff. 

Talfourd,  Serjt.,  pursuant  to  leave  reserved,  obtained  a  rule  niii  to 
set  the  verdict  aside,  and  enter  a  nonsuit  instead,  on  the  ground  that  the 
defendant's  approval  pf  the  manner  in  which  the  work  done  by  the 
plaintiff  had  been  performed,  was  a  condition  precedent  to  the  plaintiff's 
deducting  the  amount  from  his  rent.  He  relied  on  Morgan  v.  Birnkj 
9  Bingh.  672,  (23  E.  C.  L.  R.,)  where  the  defendant  was  to  pay  for 
building,  upon  receiving  an  architect's  certificate  that  the  work  vas 
done  to  his  satisfaction :  and  the  architect  having  checked  the  builder's 
charges,  and  sent  them  to  the  defendant,  it  was  held,  that  that  did  not 
amount  to  such  a  certificate  of  satisfaction  as  to  enable  the  builder  to 
sue  the  defendant,  although  the  defendant  had  not  objected  to  pay  on 
the  ground  that  no  suflScient  certificate  had  been  rendered :  and  Tix- 
Dal,  C.  J.,  was  of  opinion,  that  the  production  of  a  certificate  from  the 
architect,  was  a  condition  precedent  to  the  bringing  that  action. 

Wilde  Serjt.,  and  Bayley  showed  cause. 

The  defendant's  approval  is  not  a  condition  precedent  to  the  plain- 
tiff's right  to  repay  himself  out  of  the  rent.  It  does  not  go  to  the  whole 
consideration ;  it  is  stipulated  for  by  a  clause  distinct  from  that  under 
which  the  plaintiff  is  authorized  to  repay  himself;  and  if  it  were  a  con- 
dition precedent,  the  defendant,  by  capriciously  withholding  his  approval, 
might  render  the  clause  for  repayment  altogether  nugatory.  The  in- 
tention of  the  parties  was,  that  the  plaintiff  should  repay  himself  if  the 
work  was  substantially  done,  and  that  if  it  were  not,  the  defendant 
should  have  his  cross  action:  but  the  jury  having  found  that  it  wa^ 
substantially  done,  there  is  no  pretence  for  the  defendant's  withholding 
his  approval.  In  Morgan  v.  BimiSj  the  work  was  to  be  done  to  the 
satisfaction  of  an  architect,  and  the  money  was  not  to  be  paid  till  a 
certain  time  nmning  from  the  date*  of  the  architect's  certificate :  till 
that  certificate  was  obtained,  therefore,  there  was  no  means  of  ascer- 
taining when  the  plaintiff  should  be  paid.  But  in  Eotham  v.  Eatt  India 
Company y  1  T.  R.  638,  it  was  held  that,  a  covenant  in  a  charter-party 
"  that  no  claim  should  be  admitted,  or  allowance  made  for  short  tonnage, 
unless  such  short  tonnnage  should  be  found  and  made  to  appear  on  the 
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ship's  arrival  on  a  survey  to  be  taken  by  four  shipwrights,  to  be  in- 
differently chosen  by  both  parties/'  was  not  a  condition  precedent  to  ,the 
plaintiff's  right  of  recovering  for  short  tonnage,  but  was  a  matter  of 
defence,  to  be  taken  advantage  of  by  the  defendants ;  and  that  the  not 
averring  the  performance  was  no  grdund  for  arresting  the  judgment : 
also,  that  if  the  defendants  prevented  the  performance  of  a  condition 
precedent,  by  their  neglect  and  default,  it  was  equal  to  performance  by 
the  plaintiffs.  However,  it  is  a  sufficient  answer  to  this  application, 
that  the  stipulation  for  the  defendant's  approval  does  not  go  to  the 
whole  of  the  consideration  for  the  agreement.  Thus,  in  Fothergill  v. 
Walton,  8  Taunt.  576,  (2  E.  C.  L.  R.,)  the  omission  to  take  on  board 
six  pipes  of  brandy  on  the  voyage  out,  according  to  covenant,  was  held 
to  be  no  bar  to  an  action  for  the  freight  of  the  entire  voyage ;  in  Storer 
V.  Gordon,  3  M.  &  S.  308,  (30  E.  C.  L.  R.,)  the  failure  by  the  plaintiff 
to  perform  an  undertaking  to  deliver  an  outward  cargo,  was  held  no  bar 
to  an  action  against  the  defendant  for  failing  to  provide  a  homeward 
cargo ;  and  in  Ritchie  v.  Atkinson,  10  East,  295,  the  failure  to  receive 
and  deliver  a  complete  cargo,  according  to  agreement,  did  not  preclude 
the  plaintiff  from  recovering  pro  rata  for  a  short  cargo.  The  same 
point  was  determined  in  George  v.  JackBon,{a)  and  the  principle  was 
recognised  in  the  decision  of  Miller  v.  Burn,{b)  where  the  plaintiff  re- 
covered for  building  a  house,  though  he  had  not  done  it  in  two  months, 
according  to  his  agreement.  See  also  Stavera  v.  Curling^  3  New  Gases, 
355,  (12  E.  C.  L.  R.) 

Talfourd,  in  support  of  the  rule,  relied  on  Morgan  v.  Bimie ;  ob- 
serving, that  the  architect  whose  approval  in  that  case  was  held  to  be  a 
condition  precedent,  was  appointed  by  the  defendant ;  and  contending 
that,  in  effect,  there  was  no  difference  between  an  approval  of  the  works 
by  the  defendant,  or  an  approval  by  an  architect  appointed  by  him. 
The  defendant,  as  trustee  for  a  charitable  institution,  was  bound  to  see 
that  the  work  was  duly  performed :  and  the  plaintiff  was  to  deduct  only 
for  such  erections  as  had  been  approved  of  by  the  defendant. 

TiNDAL,  C.  J.  The  first  question  is,  whether  the  approval  by  the 
defendant,  of  the  repairs  which  were  to  be  done  by  the  plaintiff,  was  a 
condition  precedent  to  his  deducting  the  amount  from  the  rent  to  be 
paid  to  the  defendant.  Now,  in  point  of  form,  it  seems  to  me  that  this 
is  not  necessarily  a  condition  precedent.  It  is  not  in  form  a  condition 
precedent^  unless  some  words  at  the  end  can  be  deemed  to  have  such 
import  in  law.  The  words  used  are,  that  Thomas  Dallman  shall  lay 
out  200/.  in  certain  erections  and  alterations  or  repairs  to  be  inspected 
and  approved  of  by  the  said  W.  King,  and  to  be  done  in  a  substantial 
manner."  This  is  a  separate  clause  from,  "  it  is  agreed  that  the  said 
Thomas  Dallman  shall  be  allowed  the  sum  of  200/.  towards  such  erec- 
tions and  alterations,  or  repairs,  and  shall  be  at  liberty  to  retain  the 
same  out  of  the  first  year's  rent  of  the  said  premises."  Unless,  therefore, 
the  word  such  includes  both  the  quality  of  the  repairs,  and  the  right  of 
the  lessor  to  decide  on  their  sufficiency  by  his  approval,  this  is  not  a  con- 
dition precedent;  it  does  not  go  to  the  whole  of  the  consideration;  for 
if  the  tenant  had  done  all  but  the  minutest  fraction,  the  argument  for 
the  defendant  would  still  hold,  that  the  refusal  of  his  approval  would 
disentitle  the  plaintiff  to  make  any  deduction,  although  it  is  apparent 
that  such  could  never  have  been  the  intention  of  the  parties. 

(a)  E.  B.  Michaelmas,  1818.    MSS.  of  Bajlej,  J.  (6)  lb. 
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But  admitting  this  clause  of  the  agreement  to  constitute  a  condition 
precedent,  the  next  question  is,  whether  the  condition  has  been  sub- 
stantially performed.  The  stipulation  consists  of  two  parts:  first,  that 
the  work  should  be  done  in  a  substantial  manner;  secondly,  that  it 
should  be  done  to  the  satisfaction  of  the  lessor.  The  gist  of  the  agree- 
ment is,  that  the  work  should  be  done  in  a  substantial  manner;  the  ap- 
proval of  the  lessor  was  added,  for  the  purpose  of  enabling  him  to  ascer- 
tain that  the  work  had  been  done.  It  never  could  have  been  intended 
that  he  should  be  allowed  capriciously  to  withhold  his  approval;  that 
would  have  been  a  condition  which  would  go  to  the  destruction  of  the 
thing  granted,  and  if  so,  according  to  the  well  known  rule,  the  thing 
granted  would  pass  discharged  of  the  condition.  The  jury  find  that 
200/.  has  been  laid  out,  according  to  the  terms  of  the  agreement;  that 
is,  in  substance  and  effect,  according  to  the  intention  of  the  parties. 
Under  such  circumstances,  it  would  be  giving  greater  effect  to  the  clause 
for  the  lessor's  approval,  than  could  ever  have  been  intended  by  the 
parties,  if  we  held  that  no  deduction  should  be  made  for  the  repairs  till 
such  approval  had  been  formally  signified.  The  case  is  clearly  dis- 
tinguished from  Morgan  t,  Birnie;  the  great  object  of  the  defendant  in 
that  case  was,  not  to  be  liable  for  the  expense  of  additions  and  altera- 
tions in  the  execution  of  a  building  contract,  without  the  certificate  of  a 
third  person,  a  surveyor,  who  is  expressly  called  the  arbitrator  between 
the  parties.  The  certificate  of  the  arbitrator  was  there  a  clear  condi- 
tion precedent  to  the  liability  of  the  defendant:  it  is  doubtful  whether 
there  is  any  condition  precedent  here,  but  if  there  is,  it  has  been  sub- 
stantially performed.  * 

Vaughan,  J.  I  am  of  the  same  opinion.  In  modern  times  the  doc- 
trine of  conditions  precedent  has  been  considerably  relaxed,  and  there 
is  no  disposition  in  the  Courts  to  consider  stipulations  in  that  light,  unless 
the  terms  of  the  contract  clearly  require  it.  Looking  at  the  intention 
of  these  parties,  as  it  is  to  be  collected  from  the  instrument  before  us,  I 
cannot  put  the  construction  on  the  word  sttch  which  the  defendant  re- 
quires. The  plaintiff  is  to  lay  out  200/.  in  "erecting  and  building  a 
kitchen  to  the  said  messuage,  with  necessary  fittings ;  and  also  in  alter- 
ing the  large  room,  one  pair  story,  into  two  or  more  rooms,  or  in  such 
other  repairs  as  may  be  necessary  to  make  the  same  fit  for  habitation." 
And  there  the  sentence  stops,  after  showing  the  precise  objects  of  the 
contemplated  expenditure.  Therefore,  by  such  repairs,  I  conceive  the 
parties  meant  repairs  of  the  description  specified.  The  sentences  which 
specify  the  repairs,  and  stipulate  for  the  landlord's  approval,  are  entirely 
distinct,  and  admit  of  the  construction  that  this  is  not  a  condition  pre- 
cedent. If  we  were  to  hold  that  it  was,  the  defendant  might  capriciously 
deprive  the  plaintiff  of  any  remedy.  I  think  it  is  not  a  condition  prece- 
dent, and  the  defendant  by  giving  credit  for  115/.,  may  be  said  himself 
to  have  put  that  construction  on  the  agreement. 

If,  however,  it  could  be  considered  as  a  condition  precedent,  it  has, 
at  all  events,  been. substantially  complied  with. 

BosANQUET,  J.  The  case  depends  on  the  construction  which  is  to  be 
put  on  the  agreement  between  the  parties;  the  Court  cannot  take  into 
its  consideration  that  the  defendant  was  not  contracting  for  his  own 
benefit.  It  appears  that  the  plaintiff  having  entered  on  the  premises  as 
tenant,  agreed  to  lay  out  200/.  in  a  certain  way,  viz. :  "in  erecting  and 
building  a  kitchen  to  the  said  messuage,  with  necessary  fittings;  and 
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also  in  altering  the  large  room,  one  pair  story,  into  two  or  more  rooms, 
or  in  such  other  repairs  as  might  he  necessary  to  make  the  same  fit  for 
habitation;"  and  the  jury  find  that  this  undertaking  has  been  performed : 
the  instrument  then  goes  on,  "such  erections  and  alterations  or  repairs 
to  be  inspected  or  approved  of  by  the  said  William  King,  and  to  be  done 
in  a  substantial  manner."  If  this  sentence  had  commenced  with,  "It 
is  further  agreed,  that  the  defendant  shall  be  at  liberty  to  inspect  and 
approve,"  &c.,  it  could  hardly  have  been  considered  otherwise  than  as  a 
separate  and  independent  agreement;  and,  as  it  stands,  the  sentence 
does  not  necessarily  import  a  condition  precedent.  Then  we  come  to 
the  clause,  "that  the  said  William  Dallman  shall  be  allowed  the  sum  of 
200/.  towards  such  erections  and  alterations  or  repairs,  and  shall  be  at 
liberty  to  retain  the  same  out  of  the  first  year's  rent  of  the  said  premises." 
What  are  svch  erections  and  repairs  ?  Such  as  are  done  for  the  im- 
provement of  the  house.  It  is  contended  that  they  must  mean  such  as 
have  been  approved  of  by  the  defendant:  that  construction,  however, 
would  set  up  a  condition  precedent,  repugnant  to  the  main  object  of  the 
agreement,  and  therefore  void.  The  question  in  Morgan  v.  Birnie 
was  altogether  diflferent*,  there,  the  defendant  was  to  pay  for  building, 
upon  receiving  an  architect's  certificate  that  the  work  was  done  to  his 
satisfaction.  The  architect  checked  the  builder's  charges,  and  sent 
thern  to  the  defendant;  it  was  held,  that  that  did  not  amount  to  such  a 
certificate  of  satisfaction  as  to  enable  the  builder  to  sue  the  defendant, 
ahhough  the  defendant  had  not  objected  to  pay  on  the  ground  that  no 
sufficient  certificate  had  been  rendered:  and  Tindal,  C.  J.,  said,  he  was 
of  opinion  that  the  production  of  a  certificate  from  the  architect  was  a 
condition  precedent  to  the  bringing  that  action.  The  surveyor,  it  is 
true,  was  the  surveyor  of  the  defendant,  but  he  had  been  approved  of  as 
an  arbitrator  between  both  parties;  and  it  was  distinctly  stipulated  that 
no  money  should  be  paid  till  his  certificate  had  been  obtained.  That  is 
altogether  different  from  the  present  case,  in  which  I  think  there  is  no- 
thing to  prevent  the  plaintiff  from  deducting  the  sum  which  the  jury  find 
he  has  substantially  expended. 

CoLTMAN,  J.  The  question  is,  whether  the  approval  of  the  defendant 
was  a  condition  precedent  to  the  plaintiff's  deducting  from  the  rent  the 
200/.  he  had  substantially  expended.  It  might  be  some  inconvenience 
to  the  defendant  that  this  should  be  held  not  a  condition  precedent,  be- 
cause he  might  be  called  on  to  allow  sums  not  fairly  expended;  though 
for  that  he  would  have  a  remedy,  by  suing  for  breach  of  the  plaintiff's 
undertaking:  but  it  would  be  more  inconvenient  to  the  plaintiff,^after  he 
had  laid  out  the  whole  or  the  greater  part  of  the  money,  for  us'to  hold 
the  defendant's  approval  a  condition  precedent  to  his  being  reimbursed. 
We  should  not  hold  it  a  condition  precedent,  without  the  strongest  rea- 
sons for  doing  so.  I  think  it  is  not  a  condition  precedent.  The  case  is 
clearly  distinguishable  from  Morgan  v.  Birnie^  and  turns  on  the  con- 
struction to  be  put  on  the  words  "such  erections,  alterations,  or  repairs 
to  be  inspected  and  approved  of  by  the  said  William  King,  and  to  be 
done  in  a  substantial  manner."  If  we  were  to  adopt  the  defendant's 
construction,  he  might  capriciously  withhold  his  approval,  and  deprive 
the  plaintiff  of  the  money  due.  But  the  agreement  is  in  effect  a  contract 
that  the  repairs  should  be  substantially  done;  and  that  the  defendant 
should  have  the  means  of  ascertaining  the  fact.  The  jury  having  found 
that  the  repairs  were  substantially  done,  this  rule  must  be 

Discharged. 
VOL.  xxxin. — 40 
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TUCKER  against  NECK.— p.  113. 

Action  on  an  attorney's  bill :  Terdict  for  plaintiff,  subject  to  taxation  of  the  lull  witkia 
the  first  five  days  of  the  ensuing  term.  Defendant  having  omitted  to  tax  the  bill  within 
that  time,  Held,  that  plaintiff  was  entitled  to  sign  judgment,  and  tax  his  costs. 

Action  on  an  attorney's  bill.  At  the  sittings  after  Trinity  term,  a 
verdict  was  taken  for  the  plaintiff  by  consent,  subject  to  the  taxation  of 
the  plaintiff's  bill,  within  the  first  five  days  of  Michaelmas  term. 

The  defendant  having  taken  no  steps,  the  plaintiff  on  the  13th  of 
November,  proceeded  to  tax  his  costs  in  this  action ;  when  the  defendant 
objecting  that  the  plaintiffs  bill  ought  to  have  been  taxed  within  the 
first  five  days  of  term,  the  prothonotary  suspended  his  allocatur  till  ap- 
plication should  have  been  made  to  this  Court  on  the  subject.  Accord- 
ingly, 

Mansell  now  applied  to  the  Court  to  order  the  plaintiff's  bill  to  be 
taxed,  contending  that  he  was  bound  to  have  obtained  the  taxation  of 
that  bill  before  he  could  proceed  to  tax  the  the  costs  in  the  action ;  and 
that  the  bill  should  have  been  taxed  within  the  first  five  days  of  temu 

Wilde,  Serjt.,  who  showed  cause  in  the  first  instance,  argued  that  the 
taxation  of  the  bill  was  in  ease  of  the  defendant,  and  that  he  ought  to 
have  required  the  taxation  within  the  stipulated  time ;  having  allowed 
that  time  to  pass  by,  he  had  waived  the  right,  and  the  plaintiff  was 
entitled  to  judgment  in  the  ordinary  way. 

TiNDAL,  C.  J.  The  verdict  was  taken  by  consent,  and  the  defendant 
has  put  his  own  construction  on  the  understanding  between  the  parties 
by  this  application  to  have  the  bill  taxed.  He  has,  however,  passed  by 
the  opportunity  he  might  have  availed  himself  of  within  the  first  fi?e 
days  of  the  term,  and  we  cannot  accede  to  the  present  application. 

Rule  refused. 


DELEGAL  against  HIGHLEY.— p.  114. 

In  an  action  for  a  libel,  plaintiff  went  to  the  country  on  the  pleas  to  the  first  and  third  ooanta, 
and  demurred  to  the  pleas  to  the  second.  Having  obtained  judgment  on  the  demurrer,  the 
Court  refused  to  allow  him  to  withdraw  the  replication  to  the  pleas  to  the  thixd  count,  snd 
substitute  a  demurrer. 

In  this  action  for  a  libel,  the  defendant  justified  the  publication  as  a 
true  account  of  the  proceedings  in  a  Court  of  justice.  (See  3  New 
Cases,  950,  (32  E.  C.  L.  R.  398.)  The  declaration  contained  three 
counts,  to  each  of  which  there  were  several  pleas :  the  plaintifFdemurred 
to  the  4th,  5th,  and  6th  pleas,  which  were  addressed  to  the  second  count 
of  the  declaration ;  and  the  Court  held  them  ill,  on  the  ground  that  the 
statement  of  the  proceedings  in  question  contained  disparaging  observa- 
tions made  on  the  conduct  of  the  plaintiff  by  a  person  in  the  Court, 
whose  duty  did  not  call  upon  him  to  make  them. 

This  was  not  one  of  the  grounds  of  the  demurrer,  and  the  plaintiff 
had  replied  de  injuria  to  the  pleas  to  the  third  count,  which  were  af- 
fected with  the  same  infirmity. 

Judgment  having  been  given  for  tne  plaintiflF  on  the  demurrer  to  the 
4th^  5th,  and  6th  pleas, 
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fFildCj  Serjt.,  obtained  a  rule  nisi  to  amend  the  record,  by  striking 
out  the  first  count,  as  to  the  sufficiency  of  which  there  was  some  doubt, 
and  withdrawing  the  replication  of  de  injuria  to  the  pleas  to  the  third 
count,  and  substituting  a  demurrer.  He  contended  that  it  would  be 
useless  to  put  the  plaintiff  to  the  expense  of  a  trial,  when,  even  if  the 
verdict  were  for  the  defendant,  the  plaintiff  would  be  entitled  to  judg- 
ment non  obstante  veredicto. 

Tal/ourdy  Serjt.,  and  JE.  V,  fVi/liamsy  who  showed  cause,  contended 
that  this  was  an  application  to  the  discretion  of  the  Court,  and  that  the 
case  was  not  of  a  description  which  entitled  the  plaintiff  to  any  favour. 
There  was  no  precedent  for  such  an  alteration  of  the  record  after  judg- 
ment. In  Strother  v.  Randersouy  5  Dowl.  280,  where,  in  trespass 
for  an  assault,  the  plaintiff  obtained  a  verdict  with  15/.  damages  on  the 
first  issue,  and  nominal  damages  on  the  second,  but  entered  a  not.  proa. 
to  the  new  assignmfent,  to  which  the  defendant  had  demurred,  the 
Court  set  aside  the  not,  pros.  And  the  principle  on  which  this  was 
done  was  recognised  incidentally  in  De  Rutzen  v.  Lloyd^  5  Adol.  & 
Ell.  456,  (31  E.  C.  L.  R.  380.)  The  plaintiff  might  relieve  himself  as 
to  the  first  and  third  counts  by  entering  a  nolle  prosequi. 

Wilde.  The  judgment  of  the  Court  on  the  pleas  to  the  second  count 
shows  that  the  defendant  has  no  merits,  and  it  is  every  day's  practice 
to  allow  a  plaintiff  to  withdraw  one  of  several  counts. 

The  Court,  considering  that  the  plaintiff  might  enter  a  nolle  pro- 
segui,  allowed  him  to  strike  out  the  first  and  third  counts  on  payment 
to  the  defendant  of  his  costs  occasioned  by  the  amendments,  but  refused 
to  allow  him  to  withdraw  the  replication  and  demur ;  and  the  rule  was 

Discharged. 


VAUGHAN  against  WILSON— p.  116. 

Under  the  rale  3  Hil.  4  W.  i,  the  Court  will  not  allowjudgment  to  be  entered  nunc  pro  tunc, 
except  in  caaes  where  delay  has  arisen  from  the  act  of  the  Court 

This  was  an  action  on  a  bill  of  exchange  for  15Z.  &s.  accepted  by  the 
defendant. 

The  defendant  pleaded  that  he  did  not  accept  the  bill ;  but  on  the  6th 
of  June  last,  a  judge's  order  was  obtained,  by  consent,  allowing  him  to 
withdraw  his  plea,  and  the  plaintiff  to  sign  final  judgment,  with  a  stay 
of  execution  till  the  18th  of  June. 

The  plea  was  never  withdrawn,  in  fact,  for  on  the  6th  of  June  the 
plaintiff  was  induced  to  strike  a  docket  against  the  defendant,  who 
died  on  the  8th ;  but 

On  the  17th  of  Jane  the  plaintiff  obtained  a  summons  to  be  at  liberty 
to  sign  judgment  nunc  pro  tunc^  and  on  the  22d  of  June  a  judge's 
order  was  obtained,  allowmg  him  to  sign  judgment  as  of  the  6th  of  June. 

WUde,  Serjt.,  obtained  a  rule  nisi  to  rescind  this  order,  on  an  a£Sdavit 
which  stated 

That  on  the  27th  of  May  notice  of  trial  was  given  for  the  first  sittings 
in  Trinity  term,  which  notice  was  on  the  29th  continued  to  the  second 
sittings ;  that  a  meeting  of  the  defendant's  creditors  was  held  on  the 
15th  of  May,  at  which  the  plaintiff  and  one  Smith,  a  creditor  who  had 
likewise  an  action  pending  against  the  defendant,  agreed  to  suspend  pro- 
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ceedings  till  two  of  the  creditors  should  make  a  report  on  the  state  of 
his  affairs ;  that  the  two  creditors  made  their  report  on  the  19th,  and 
recommended  the  acceptance  of  a  composition  provided  security  were 
given  for  payment. 

But  Smith,  nevertheless,  proceeded  with  his  action ;  whereupon  the 
defendant's  attorney,  on  the  6th  of  June,  consented  to  the  plaintiff's 
signing  judgment ;  as  it  had  been  arranged  at  a  meeting  of  the  credi- 
tors on  the  5th,  that  no  preference  should  be  allowed  to  any  creditor, 
and  that  a  fiat  in  bankruptcy  should  be  issued  against  the  defendant  to 
prevent  Smith  from  obtaining  a  preference. 

Wilde  referred  to  Lamhirth  v.  Barrington,  2  New  Cases,  149,  (29  E. 
C.  L.  R.,)  where,  after  a  delay,  occasioned  by  act  of  the  party,  the  Court 
refused  to  enter  judgment  nunc  pro  tunc  ;  and  Hopwood  v.  Watts^  5  B. 
&  Adol.  1056,  (27  E.  C.  L.  R.,)  where  they  refused  to  docket  a  judg- 
ment nunc  pro  tunc,  though  the  omission  to  docket  at  the  proper  time 
had  been  occasioned  by  a  practice  that  had  long  prevailed  of  docket- 
ing the  issue  instead  of  the  judgment.  Here,  the  delay  from  the  6th 
to  the  17th  of  June  was  entirely  the  act  of  the  plaintiff;  and  the  de- 
fendant's plea  having  never  been  withdrawn,  the  plaintiff  was  not  in  a 
condition  to  sign  judgment. 

Talfourd,  Serit.,  showed  cause  on  an  affidavit  which  stated  that  at  the 
meeting  of  the  19th  of  May  the  defendant's  creditors  had  refused  to  accept 
the  composition  offered,  unless  the  defendant  gave  security  for  the  payment 
of  the  same ;  that  the  plaintiff  was  in  a  condition  to  have  proceeded  to  trial 
and  to  have  obtained  a  verdict  at  the  first  sittings  in  Hilary  term,  but  conti- 
nued his  notice  for  the  second  sittings,  on  the  undertaking  of  the  defend- 
ant's attorney,  that  no  preference  should  be  given  to  Smith,  and  that  the 
plaintiff  should  be  in  the  same  situation  as  if  he  had  proceeded :  that  he 
struck  the  docket  against  the  defendant  solely  at  the  instance  of  the 
defendant's  attorney,  and  upon  his  undertaking  that  the  docket  should 
not  prejudice  the  plaintiff,  who  should  be  at  liberty  to  sign  final  judg- 
ment with  a  stay  of  execution  till  the  13th  of  June :  that  although  the 
fiat  in  bankruptcy  was  ordered,  no  proceedings  were  taken  thereon,  in 
consequence  of  the  defendant's  death. 

Talfourd  contended  that  under  the  rule  3,  Hil.  4  W.  4,  it  was  compe- 
tent to  the  Court  or  a  judge,  in  a  case  like  the  present,  to  order  judg- 
ment to  be  entered  nunc  pro  tunc^  in  the  exercise  of  a  sound  discretion, 
as  well  as  in  those  cases  where  delay  had  arisen  from  the  act  of  the  Court. 
There  was  nothing  in  the  language  of  the  rule  to  limit  the  power  con- 
ferred : — "  All  judgments,  whether  interlocutory  or  final,  shall  be  entered 
of  record  of  the  day  of  the  month  and  year,  whether  in  term  or  vaca- 
tion, when  signed,  and  shall  not  have  relation  to  any  other  day :  provided, 
that  it  shall  be  competent  for  the  Court  or  a  judge  to  order  a  judgment 
to  be  entered  nunc  pro  tunc : " — if  so,  this  was  eminently  a  case  in  which 
the  Court  would  allow  the  relation  back,  for  the  delay  had  arisen  from 
the  undertaking  of  the  defendant's  attorney  that  the  plaintiff  should  be 
in  the  same  position  as  if  he  had  proceeded  with  his  first  notice  of  trial. 
The  omission  to  withdraw  the  plea  was  the  act  of  the  defendant,  and  he 
could  not  take  advantage  of  his  own  breach  of  faith.  His  death  after 
verdict  would  have  occasioned  no  difficulty,  or  even  after  the  first  day 
of  the  sittings  and  before  trial :  Jacob  v.  Miniconi,  7  T.  R.  31 :  and  by 
the  defendant's  undertaking  the  plaintiff  was  in  the  same  position  on  the 
6th  of  June  as  if  he  had  proceeded  to  trial  and  obtained  a  verdict.    But 
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in  Miller  v.  Spurr^,  2  M.  &  Scott,  730,  (28  E.  C.  L.  R.,)  where  a  ver- 
dict was  taken  for  the  plaintiff  in  Hilary  term,  1832,  by  consent,  sub- 
ject to  a  reference,  and  the  arbitrator  made  an  award  in  favour  of  the 
plaintiff  after  the  expiration  of  Easter  term,  the  defendant  having  died 
in  the  meantime,  on  motion  mad^  in  the  following  Michaelmas  term,  the 
i  Court  allowed  judgment  to  be  entered  nunc  pro  tunc^  as  of  Trinity  term, 
Xnotwithstanding  more  than  two  terms  had  elapsed  since  the  verdict  was 
taken. 

Wilde.  The  delay  from  the  6th  of  June  to  the  17th  was  altogether 
the  act  of  the  defendant ;  the  new  rule  has  not  altered  the  principle ; 
and  no  case  can  ^be  cited,  in  which  after  delay,  by  act  of  the  party, 
judgment  has  been  signed  nunc  pro  tunc :  nor  will  the  Court  allow  it 
where,  by  death  of  parties,  bankruptcy,  or  otherwise  the  distribution  of 
property  is  altered.  In  Douglas  v.  Yallop^  2  Burr.  722,  a  special  order 
was  made  that  a  judgment  so  entered  should  not  be  made  use  of  against 
the  administrator  of  the  defendant.  In  Baker  v.  Baker^  Tidd's  Pr.  9th 
edit.  939,  where  leave  was  given  to  enter  up  judgment  as  of  a  preceding 
term,  the  Court,  in  order  that  it  might  not  affect  purchasers  and  mort- 
gagees, ordered  it  to  be  docketed  of  the  term  in  which  the  application 
was  made.     Hopwood  v.  Watts  was  decided  on  the  same  principle. 

TiNDAL,  C.  J.  This  case  turns  on  the  power  possessed  by  the  Court 
under  the  new  rules  to  regulate  the  entry  of  a  judgment,  by  analogy  to 
the  usual  proceeding  of  entering  up  judgment  nunc  pro  tunc. 

As  a  general  rule,  judgment  •could  not  be  entered  up  after  the  death 
of  the  party ;  but  if  he  died  after  verdict,  and  pending  the  time  for 
argument  on  a  special  cade,  or  a  motion  in  arrest  of  judgment,  it  might 
be  entered  after  his  death,  as  of  the  term  in  which  the  postea  was  return- 
able, in  cases  where  the  delay  arose  from  the  act  of  the  Court.  But  in 
Laufrenee  v.  Hodgson^  1  Y.  A;  Jer.  16,  it  was  expressly  decided  that  the 
Court  will  not  interfere  where  the  delay  arises  from  the  act  of  the 
party.  Here,  the  agreement  was  that  judgment  should  be  entered  by 
the  plaintiff  on  the  6th  of  June.  It  was  not  entered  on  the  6th,  7th, 
or  8th,  and  then  the  defendant  died ;  and  the  plaintiff  now  calls  on  us 
to  say  that  we  have  power  to  order  it  to  be  entered  up  nunc  pro  tuncy 
as  of  the  6th  of  June,  with  a  stay  of  execution  till  the  13th.  But  it  is 
to  be  observed,  that  in  the  interval  which  the  plaintiff  allowed  to  elapse, 
the  distribution  of  the  defendant's  assets  was  altered  by  operation  of 
law ;  and  there  having  been  laches  on  the  part  of  the  plaintiff  with  refer- 
ence to  the  conflicting  rights  of  other  parties,  the  Court  has  no  autho- 
rity to  enter  up  judgment  nunc  pro  tunc, 

Vauqhan,  J.  The  new  rule  requires  that  judgment  shall  be  entered 
of  the  day  when  it  is  signed,  and  shall  not  have  relation  to  any  other 
day ;  but  leaves  it  in  the  discretion  of  the  Court  or  a  judge  to  order 
judgment  to  be  entered  nunc  pro  tunc,  I  have  been  much  disposed  to 
listen  to  this  application ;  but  the  practice  has  been  to  allow  this  to  be 
done  only  where  the  delay  has  been  occasioned  by  the  act  of  the  Court. 
Here  it  was  occasioned  by  the  act  of  the  party,  for  he  might,  if  he  had 
been  diligent,  have  signed  judgment  on  the  6th  of  June.  I  think,  there- 
fore, the  rule  must  be  made  absolute. 

BosAVQUET,  J.  I  am  also  of  opinion  that  this  is  not  a  case  in  which 
the  Court  should  enter  judgment  nunc  pro  tunc^  under  the  proviso  at- 
tached to  the  third  section  of  rule  Hil.  4  W.  4. 

The  agreement  between  the  parties  was^  that  the  defendant  should 
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withdraw  his  plea,  and  the  plaintiff  be  at  liberty  to  sign  judgment  on 
the  6th  of  June ;  and  there  was  nothing  but  his  own  laehet  to  prevent 
him  from  doing  it  on  that  day.  But  he  omitted  to  take  advantage  of 
the  agreement;  and,  except  under  the  agreement,  he  could  have  no 
title  then  or  now  to  ask  for  judgment.  The  new  rule,  that  judgment 
should  be  entered  of  the  day  when  signed,  and  should  not  have  relation 
to  any  other  day,  gave  rise  to  the  provision  that  the  Court  should  have 
power  to  order  the  entry  nunc  pro  tunc;  that  is,  where  the  delay  arises 
from  the  act  of  the  Court,  and  not  from  the  act  of  the  party.  Here, 
the  plaintiff  by  signing  judgment  after  the  death  of  the  defendant,  seeks 
to  gain  an  advantage  over  other  creditors  to  which  he  is  not  entitled ; 
and,  therefore,  this  rule  must  be  made  absolute. 

CoLTMAN,  J.  Considering  that  death  has  intervened,  and  that  there 
has  been  an  alteration  in  the  situation  of  the  parties,  and  the  distribu- 
tion  of  the  assets,  I  think  it  would  not  be  proper,  in  this  case,  to  enter 
up  judgment  nunc  pro  tunc.  Rule  absolute. 


DOWNTON  against  STYLES.— p.  122. 

Since  1  Vict.  c.  56,  the  affidayit  in  snpport  of  a  rule  to  attach  an  attorney  need  not  de- 
scribe him  as  an  attorney  of  the  Court  in  which  the  application  is  made. 

R.  y.  Richards,  on  showing  cause  against  a  rule  for  the  attachment 
of  an  attorney  who  had  disobeyed  an  order  of  Court,  objected  that  it 
did  not  appear  by  the  affidavit  in  support  of  the  rule  that  the  attorney 
was  an  attorney  of  this  Court. 

Beat,  in  supporting  the  rule,  referred  to  1  Vict.  c.  56,  by  which  an 
attorney  of  one  Court  is  allowed  to  practise  in  any  other,  it  appeared 
clearly  that  the  party  was  an  attorney. 

Per  Curiam.  The  affidavit  seems  sufficient  on  that  head :  proceed 
to  the  merits. 

On  the  merits,  the  rule  was  Discharged. 


JONES  and  Another  against  TOBIN.— p.  123. 

To  an  action  for  refusing  to  deliver  goods  out  of  a  ship  into  plaintiff's  lighter,  defendant  pleaded, 
that  though,  in  the  notice  for  delivery,  he  was  required  'o  deliver  them  upon  tender  of  the 
hills  of  lading  and  freight,  no  bills  of  lading  or  freight  were  tendered ;  on  which  issue  ww 
joined : 

Held,  that  plaintiff  was  not  entitled  to  the  costs  of  witnesses  in  attendance  to  prove  it  was  not 
custximary  to  tender  the  bills  of  lading  on  applying  for  goods,  nor  to  psy  the  freight  till  some 
•days  after  delivery.  Where  a  special  jury  is  summoned  on  defendant's  proceM,  plaintiisi;  if 
he  succeeds,  is  entitled  to  the  costs  of  it,  without  a  certificate  from  the  judge. 

Case,  against  the  defendant,  owner  of  a  steam  vessel  in  the  Irish 
trade,  for  landing  goods  consigned  to  the  plaintiffs  at  a  public  wharf  in 
London,  contrary  to  the  plaintiffs'  order;  the  plaintiffs  within  a  rea- 
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sonable  time  after  the  arrival  of  the  steamer,  and  before  the  unloading 
of  the  goods,  having  sent  their  craft  alongside,  and  having  been  ready 
and  willing  to  receive  the  goods  over  the  vessel's  side,  and  to  pay  the 
freight,  and  having  required  the  defendant  so  to  deliver  them. 

The  defendant  pleaded,  first,  not  guilty :  secondly,  that  the  plaintiffs' 
craft  was  not  tendered  for  the  receipt  of  the  goods:  thirdly,  that  the 
plaintiffs  were  not  ready  within  a  reasonable  time  to  receive  the  goods 
and  pay  the  freight :  fourthly,  that  in  the  notice  given  by  the  plaintiffs 
for  the  delivery  of  the  goods  over  the  vessel's  side,  the  defendant  was 
required  to  deliver  them  into  the  plaintiffs'  craft,  the  plaintiffs  thereby 
tendering  the  bills  of  lading  for  the  goods  together  with  the  freight : 
that  no  craft  was  tendered  at  the  time  of  giving  the  notice,  nor  any  bills 
of  lading,  or  the  freight  of  the  goods;  wherefore  the  defendant  unloaded 
the  goods  on  the  wharf  because  they  encumbered  his  deck. 

An  issue  was  raised  upon  each  of  these  pleas ;  and  the  case,  on  the 
part  of  the  plaintiffs,  was,  that  the  steamer  had  arrived  at  her  moorings 
in  the  afternoon  of  the  23d  Nov.,  1836 ;  that  the  plaintiffs'  lighterman 
had  delivered  on  board  the  vessel  the  plaintiffs'  notice  mentioned  in  the 
pleadings,  at  seven  o'clock  on  the  following  morning,  and  had  tendered 
a  lighter  for  receipt  of  the  goods  :  that  he  waited  alongside  of  the  ves- 
sel until  four  o'clock  of  that  day  (when  it  was  getting  dark)  without 
obtaining  any  part  of  them;  went  again  early  on  the  following  morn- 
ing, and  waited  some  hours  in  vain  :  that  part  of  the  goods  had  been 
landed  after  he  went  away  in  the  evening  of  the  first  day,  and  the  re- 
mainder during  a  temporary  absence  of  his  lighter,  on  the  second  day: 
that  it  was  not  the  custom  of  business  to  pay  the  freight  on  delivery  of 
the  goods;  but  that  the  same  was  usually  collected  by  the  ship's  broker 
a  few  days  after  delivery  of  the  cargo ;  and  that  it  was  not  customary 
to  tender  the  bill  of  lading  on  applying  for  goods,  unless  the  bill  was 
specially  called  for,  which  was  not  the  case  in  this  instance. 

Steam  vessels  being  of  too  recent  introduction  to  admit  of  evidence 
of  custom,  the  plaintiffs' attorney  subpoenaed  ship-brokers,  merchants, 
and  captains  in  various  branches  of  trade,  to  the  number  of  seventeen, 
who  attended  the  trial ;  but,  it  appearing  to  the  learned  judge,  who  pre- 
sided, that  no  issue  was  raised  on  the  custom,  only  four  or  five  of  them 
were  called. 

The  cause  was  tried  before  a  special  jury  struck  by  the  plaintiffs  under 
the  following  circumstances :— on  a  summons  to  show  cause  why  the 
defendant  should  not  have  a  month's  further  time  to  plead  in  this  cause, 
the  judge  put  the  plaintiffs  under  terms  of  making  the  cause  a  special 
jury  cause ;  and  in  pursuance  thereof,  a  rule  for  a  special  jury  was 
obtained  on  the  part  of  the  plaintiffs ;  but  the  same  was  abandoned,  at 
the  instance  of  the  defendant's  attorneys,  they  having  obtained  a  similar 
rule  on  behalf  of  the  defendant,  and  having  undertaken  to  proceed  with 
it  The  cause  was  tried,  Monday,  3d  of  July,  before  a  special  jury 
obtained  upon  the  defendant's  rule,  but  the  jury  was  summoned  at  the 
instance  of  the  plaintiffs  under  process  lodged  upon  the  previous  Tues- 
day. The  defendant's  attorneys  did  not  deliver,  or  tender,  any  special 
habeas  corpora  for  summoning  such  jury. 

At  the  trial,  a  verdict  was  found  for  the  plaintiffs  for  the  amount  of 
the  wharfage  charges,  to  which  they  had  been  subjected  by  the  wrong- 
ful landing  of  their  goods.  The  judge  was  not  applied  to  to  certify  for 
the  special  jury. 
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The  costs  amounted  to  231/.  17^.  ld,y  and  were  allowed  at  154/.  U. 
M.  only,  the  prothonotary  having  disallowed  twelve  out  of  the  above 
seventeen  witnesses,  including  as  well  their  subpoenas,  the  service  there- 
of, and  the  money  paid  to  them  therewith,  as  also  parts  of  the  briefs 
containing  their  evidence.  He  also  disallowed  the  plaintiffs'  costs  of  at- 
tending upon  the  defendant's  rule  for  a  special  jury  to  strike  and  reduce 
the  same,  and  of  the  process  for  summoning  such  jury,  as  well  as  the 
costs  of  the  plaintiffs'  rule.  The  greater  part  of  67/.  lis,  4d,y  so  taxed 
off  the  plaintiffs'  costs,  consisted  of  the  charges  and  disbursements  of  the 
plaintiffs'  attorney  in  respect  of  the  several  witnesses  so  disallowed, 
and  in  respect  of  such  special  jury. 

Wilde^  Serjt.,  obtained  a  rule  nisi  for  a  review  of  the  taxation  on  the 
ground  that  the  usage  as  to  the  delivery  of  goods  on  their  arrival  came 
incidentally  in  question,  and  that  the  plaintiffs  could  not  safely  go  to 
trial  without  having  a  great  number  of  witnesses  in  attendance  to  prove 
it,  although,  upon  the  expression  of  an  opinion  by  the  judge,  it  became 
unnecessary  to  call  them  all.  The  plaintiffs  were  also  entitled  to  the  costs 
of  the  special  jury  which  had  been  adopted  by  them,  though  summoned 
on  the  defendant's  process. 

Sir  F,  Pollock^  who  showed  cause,  contended  that  the  Court  would 
not  interfere  with  the  discretion  exercised  by  the  prothonotary  on  a  par- 
ticular case.  The  only  ground  for  interfering,  was  an  error  in  principle. 
This  was  a  mere  question  of  detail,  whether  the  witnesses  in  attendance 
were  expected  to  speak  to  any  point  in  issue  between  the  parties ;  and 
that,  the  prothonotary  alone  must  determine.  As  to  the  special  jury,  the 
judge  had  not  certified. 

Wilde  and  Cleasby  in  support  of  the  rule.  The  prothonotary  has 
erred  in  principle,  hy  excluding  a  whole  class  of  witnesses  whose  evi- 
dence was  necessary  to  establish  a  point  which  came  collaterally  in  ques- 
tion, and  which  it  would  have  been  dangerous  for  the  plaintiffs  to  have 
left  untouched.  It  is  not  like  a  question  as  to  the  quantum  to  be  allowed 
for  a  particular  witness,  which  is  a  matter  peculiarly  within  the  discre- 
tion of  the  prothonotary ;  but  it  affects  the  conduct  of  suits  in  general, 
for  parties  are  usually  obliged  to  have  more  witnesses  in  attendance 
than  it  may  be  ultimately  expedient  to  examine. 

With  respect  to  the  special  jury,  as  the  defendant  was  the  party  who 
made  the  cause  a  special  jury  cause,  it  was  not  necessary  for  the  plain- 
tiffs to  apply  to  the  judge  for  a  certificate.  The  plaintiff  being  dragged 
to  trial,  according  to  the  language  of  Lord  Ellenborough,  in  Holt  v. 
Meddowcroft^  4  M.  C.  S.  469 ;  had  a  right  to  make  the  best  of  it. 

TiNDAL,  C.  J.  The  witnesses  whom  the  prothonotary  has  disallowed, 
were  in  attendance  at  the  trial  to  prove  a  custom  that,  upon  requiring 
the  delivery  of  goods,  arriving  in  a  ship,  it  is  not  necessary  to  tender  the 
freight  before  the  delivery  of  the  goods.  Before  we  order  a  review  of 
the  taxation,  we  must  be  satisfied  that  such  a  custom  was  put  in  issue 
by  the  plea..  Now  the  fourth  plea,  on  which  it  is  said  the  custom  came 
incidentally  in  question,  is,  that  in  the  notice  given  by  the  plaintiffs  for 
the  delivery  of  the  goods  over  the  vessel's  side,  the  defendant  was  required 
to  deliver  them  into  the  plaintiffs'  craft,  the  plaintiffs  tendering  the  bills 
of  lading  and  the  freight;  and  ihat  neither  craft,  bills  of  lading,  nor  freight 
were  actually  tendered.  Upon  an  express  issue  whether  or  not  there 
was  an  actual  tender  of  the  freight,  the  custotn  could  not  come  in  ques- 
tion.    Upon  that  head,  therefore  the  prothonotary  seems  to  have  exer- 
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cised  a  proper  discretion.  But  with  respect  to  the  special  jury,  as  it 
was  not  struck  by  the  plaintiff,  no  certificate  was  necessary,  and  the 
costs  of  it  ought  to  be  allowed.  To  that  extent  the  rule  for  a  reviewer 
of  the  taxation  must  be  absolute. 

Rule  absolute  accordingly. 


BULNOIS  against  MACKENZIE.— p.  127. 

In  actions  for  infringing  a  patent,  the  notices  of  objection  delivered  by  defendant  under  5  «fe  6  W. 
4,  c  83,  s.  5,  are  not  conclusive  at  his  peril ;  but  the  Court,  or  a  judge,  under  their  general 
jurisdiction,  as  well  as  under  the  statute,  may  order  a  further  and  fuller  notice. 

This  was  an  action  on  the  case  for  infringing  a  patent  for  an  improved 
cabriolet  invented  by  Moses  Poole,  and  by  him  assigned  to  the  plaintiff. 

By  the  statute  5  &  6  W.  4,  c.  83,  s.  5,  it  is  enacted,  "  that  in  any 
action  brought  against  any  person  for  infringing  any  letters  patent,  the 
defendant,  in  pleading  thereto,  shall  give  to  the  plaintiff,  and  in  any  scire 
facias  to  repeal  such  letters  patent,  the  plaintiff  shall  file  with  his  decla- 
ration, a  notice  of  any  objections  on  which  he  means  to  rely  at  the  trial 
of  such  action ;  and  no  objection  shall  be  allowed  to  be  made  on  behalf 
of  such  defendant  or  plaintiff  respectively  at  such  trial,  unless  he  prove 
the  objections  stated  in  such  notice ;  provided  always,  that  it  shall  and 
may  be  lawful  for  any  judge  at  chambers,  on  summons  served  by  such 
defendant  or  plaintiff,  or  such  plaintiff  or  defendant  respectively,  to  show 
cause  why  he  should  not  be  allowed  to  offer  other  objections,  whereof 
notice  shall  not  have  been  given  as  aforesaid,  to  give  leave  to  offer  such 
objections,  on  such  terms,  as  to  such  judge  shall  seem  fit." 

The  defendant  pleaded  several  pleas,  and  deUvered  with  them  a  notice 
of  the  following  objections  to  the  patent :  first,  that  the  alleged  inven- 
tion was  not,  at  the  time  of  granting  the  patent,  new ;  secondly,  that  Poole 
was  not  the  first  and  true  inventor ;  thirdly,  that  Poole  was  not,  at  the 
time  of  granting  the  patent,  in  the  possession  of  the  alleged  invention ; 
fourthly,  that  at  the  time  of  granting  the  patent,  the  alleged  invention 
had  been  used  by  others ;  fifthly,  that  the  supposed  improvements  were 
not  a  new  invention  as  to  the  public  use  thereof;  sixthly,  that  the  specifi- 
cation was  imperfect  in  not  ascertaining  the  nature  of  the  invention, 
and  not  showing  the  application  of  the  alleged  improved  construction. 
These  objections  were  a  mere  echo  of  the  pleas. 

On  the  14th  of  June  last.  Park,  J.,  after  hearing  counsel  on  both 
sides,  at  chambers,  upon  a  summons  for  further  and  better  objections, 
ordered  the  defendant's  attorney  to  deliver  a  further  and  better  account 
in  writing  of  the  objections  intended  to  be  relied  on.     Whereupon 

The  defendant  added  to  his  fourth  objection,  that  the  alleged  invention 
had  been  used  by  James  Hargrave  Mann  in  England,  and  by  divers 
other  persons  in  other  parts  of  the  kingdom :  altered  the  fifth,  into  an 
objection  that  the  specification  did  not  describe  the  nature  of  the  in- 
Tention ;  that  every  matter  or  principle  stated  in  it  was  already  known 
to  the  public,  and  open  to  public  use ;  and  that  it  contained  no  new  com- 
bination :  and  the  sixth,  into  an  objection  that  vehicles  with  two  wheels, 
drawn  by  one  horse  and  entered  behind,  were  in  public  use  before  the 
granting  of  the  letters  patent ;  and  that  the  specification  did  not  set  out, 
with  any  certainty,  what  Poole  claimed  as  his  invention. 
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The  plaintiff  then  took  out  a  summons,  calling  on  the  defendant  to 
furnish  the  name,  description,  and  place  of  abode  of  the  persons  referred 
to  in  the  fourth  objection,  and  further  and  better  objections  in  lieu  of 
the  fourth,  fifth,  and  sixth,  or  to  be  precluded  from  calling  witnesses  in 
support  of  the  fourth. 

Yaughan,  J.,  after  hearing  counsel  on  both  sides,  on  the  22d  of  June 
made  an  order  to  that  effect.  The  defendant  then  added  to  the  first 
objection,. that  the  details  of  the  alleged  invention,  (specifying  them,) 
as  well  as  the  alleged  invention,  were  not  new ;  and  in  place  of  the 
fourth,  fifth,  and  sixth  objections,  substituted  a  minute  detail  of  defects 
in  the  specification,  concluding  the  whole  with  a  statement  of  the  ad- 
dress and  description  of  James  Hargrave  Mann.  Early  in  the  present 
term 

Sir  F.  Pollock  obtained  a  rule  to  rescind  the  two  orders  of  the  14th 
and  22d  of  June,  and  for  the  defendant  to  be  at  liberty,  on  the  trial  of 
the  cause,  to  rely  on  the  objections  originally  delivered  with  the  pleas. 
He  contended  that,  under  the  late  statute,  the  defendant  must  deliver  in 
a  particular  of  objections  at  his  own  peril,  and  that  the  judges  had  no 
authority  to  interfere  under  their  general  jurisdiction. 

Wildej  Serjt.,  and  ffoggina,  who  showed  cause,  insisted  that  even  if 
the  late  statute  did  not  confer  any  authority  in  this  matter,  the  Court 
had  a  right  to  interfere  by  virtue  of  their  general  jurisdiction  in  regu- 
lating the  proceedings  in  a  cause :  as,  in  ordering  particulars  of  a  plain- 
tiff's demand;  further  particulars;  the  production  and  inspection  of 
documents,  and  the  like ;  for  which  orders  there  was  no  authority  hy 
statute.  In  Blakrey  v.  Porter^  1  Taunt.  886,  they  ordered  a  copy 
of  an  assignment  of  a  lease,  to  enable  the  plaintiff  to  commence  an 
action  of  covenant.  And,  in  general,  where  a  party  can  obtain  an  in- 
spection of  documents  in  equity,  this  Court  will  compel  it  in  the  progress 
of  a  cause.  Under  the  statutes  of  set-off,  the  defendant  may  be  said  to 
act  at  his  peril,  and  no  express  jurisdiction  is  given  to  the  Court ;  and 
yet  it  is  the  constant  practice  to  order  amended  particulars  of  set-off. 
But  the  proviso,  in  s.  5,  of  the  late  Patent  Act,  seems  to  point  expressly 
to  a  discretion  in  the  Court. 

Here,  the  first  notice  of  objections  was  altogether  illusory  and  vague, 
and  gave  no  more  information  than  the  plea.  The  plaintiff  was  at  all 
events  entitled  to  know  the  names  and  addresses  of  the  other  persons 
besides  Mann,  who  were  alleged  to  have  used  the  plaintiff's  invention  ; 
otherwise,  if  the  evidence  as  to  Mann  were  answered,  the  plaintiff  might 
still  be  taken  by  surprise  as  to  the  others  who  were  not  named. 

Sir  F.  Pollock  and  R,  V.  Htchards  in  support  of  the  rule,  argued, 
that  to  enforce  these  orders  would  be  an  unfair  exposure  of,  and  inter- 
ference with,  the  defendant's  evidence :  that  the  jurisdiction  of  the  Court 
in  controlling  the  proceedings  in  a  cause  appeared  by  the  year  books  to 
have  commenced  in  the  reign  of  Henry  VII.,  when  pleadings  were  ore 
tenus:  the  Court  then  compelled  a  defendant  to  produce  a  document; 
but  that  was  a  usurpation  which  the  Court  would  not  now  be  disposed  to 
extend;  otherwise,  it  might  become  impossible  to  draw  a  line.  The 
Court  might  be  called  on  to  order  particulars  of  every  plea  that  was 

5 leaded ;  the  time,  place,  and  manner  of  son  assault  demesne^  and  the 
etails  of  the  trading,  debt,  and  act  of  bankruptcy,  which  the  plaintiff's 
assignees  must  prove  upon  being  required  to  do  so.  The  defendant 
being  precluded  from  giving  evidence  of  any  objection  of  which  he 
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has  not  given  notice,  the  sufficiency  of  the  notice  will  be  determined  at 
the  trial.  And  as  to  the  names  and  addresses  of  the  other  persons 
mentioned  in  the  notice,  the  defendant  may  be  able  to  prove  that  several 
persons  have  been  seen  using  it,  with  whose  names  he  is  unacquainted. 
In  Oroftn  V.  Peachj  2  Hodges,  110,  in  an  action  for  the  infringement  of 
a  patent,  the  Court  held,  that  the  plaintiff  could  not  be  compelled  to 
produce  a  specimen  of  the  patent  articles  to  enable  the  defendant  to 
prepare  his  defence  to  the  action.  If  these  orders  be  enforced,  it  will 
rest  with  a  judge  at  chambers,  and  itot  with  the  defendant,  to  say  on 
what  evidence  he  shall  go  to  trial :  he  proceeds  on  notices  given  by  theT. 
judge,  and  not  on  those  for  which  the  statute  has  made  him  responsible. 
The  analogy  of  set-off  has  no  application,  for  a  set-off  is  a  species  of  cross 
action,  of  which  the  party  is  bound  to  furnish  all  the  particulars;  and 
this  is  the  first  time  that  an  order  like  the  present  has  been  made. 

TiNDAL,  C.  J.  This  is  an  application  to  set  aside  two  orders  of  a 
judge  at  chambers ;  one,  for  further  and  better  objections  in  answer  to  an 
action  for  infringement  of  a  patent ; — that  has  been  complied  with,  and 
therefore  there  is  no  occasion  for  setting  aside ; — the  other,  for  the  address 
of  James  Mann  and  other  persons,  who  are  alleged  by  the  defendant  to 
have  used  the  invention  before  the  plaintiff.  To  a  certain  extent,  that 
order  has  also  been  complied  with,  for  the  address  of  James  Mann  has  been 
furnished :  to  that  extent,  therefore,  it  is  unnecessary  to  rescind  it ;  and 
the  only  question  is,  whether  it  should  be  rescinded  as  to  the  name  and 
address  of  the  other  persons.  I  accede  to  the  proposition  that  the  Court 
has  the  right  to  model  these  proceedings  under  its  general  jurisdiction  ; 
and  I  protest  against  the  word  usurpation  which  has  been  employed  on 
the  part  of  the  defendant.  It  is  admitted  by  the  learned  counsel  that 
this  jurisdiction  was  exercised  in  the  reign  of  Henry  the  Seventh ;  it 
has  constantly  been  acted  on  ever  since ;  and  it  is  most  beneficial  to  the 
parties,  who  would  otherwise  be  driven  to  a  court  of  equity.  But  look- 
ing at  the  words  of  the  statute  5  &  6  W.  4,  c.  83,  s.  5,  I  think  it  falls 
clearly  within  the  same  construction  as  the  statutes  of  set-off.  I  cannot 
see  any  objection  to  the  Court's  looking  at  notices  delivered  by  the  de- 
fendant, and  determining  whether  or  not  they  are  sufficient.  At  the 
same  time  there  is  a  generality  in  the  words  of  the  section,  which  leaves 
it  open  to  doubt,  whether  under  the  words  notice  of  objection  we  can  re- 
quire the  defendant  to  furnish  the  names  of  those  who  are  alleged  to 
have  used  the  plaintiff's  invention.  We  shall  therefore  rescind  so  much 
of  the  second  order  as  requires  the  defendant  to  furnish  the  names  and 
addresses  of  those  other  persons.  The  consequence  will  be,  that  the 
judge  at  Nisi  Prius  will  admit  or  reject  evidence  as  to  those  persons, 
cording  as  he  may  deem  them  to  fall  within  the  terms  of  the  notice  or 
not ;  and  then,  one  of  the  parties  will  tender  a  bill  of  exceptions.  I 
regret  that  the  defendant  declines  to  preclude  this  inconvenience  by  com- 
plying now  with  the  judge's  order. 

Vauohan,  J.  It  is  true  that  the  order  is  new  in  specie ;  but  before 
the  recent  act  and  the  new  rules  of  pleading,  the  question  was  not  likely 
to  arise ;  because  the  defendant  might  give  in  evidence  whatever  he 
pleased,  under  the  general  issue.  I  think  the  construction  I  put  on  the 
act  was  correct.  It  meant  to  afford  the  plaintiff  more  specific  informa- 
tion than  was  given  by  the  defendant's  plea ;  and,  therefore,  I  think 
the  present  notice  insufficient ;  for  if  the  defendant  fails  as  to  the  alleged 
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user  hj  James  Mann,  he  has  only  to  resort  to  the  others,  as  to  when 
the  plaintiff  must  now  be  taken  by  surprise. 

BosANQUET,  J.  I  entertain  no  doubt  as  to  the  power  of  the  Court  to 
decide  on  the  sufficiency  of  these  notices  of  objection.  I  do  not  consider 
it  to  have  been  created  by  the  late  act  of  parliament,  but  the  fifth  sec- 
tion of  the  act  engrafts  itself  on  the  practice  already  existing.  The 
practice  as  to  notice  of  set-off  is  exactly  analogous.  The  defendant 
originally  gave  merely  the  heads  of  his  set-off,  which  afforded  the  plain- 
tiff little  information  ;  the  Courts  therefore  required  him  to  famish  such 
particulars  as  should  enable  the  plaintiff  to  understand  what  was  to  be 
proved  at  the  trial ;  not,  indeed,  to  lay  open  his  case,  or  the  evidence 
by  which  it  was  to  be  supported,  but  give  a  reasonable  account  of  the 
nature  of  the  transaction.  I  have  no  doubt,  therefore,  of  the  power  of  a 
judge  to  order  a  further  notice  of  objections :  but  I  think  the  order  goes 
too  far  in  requiring  the  names  of  all  the  others,  who  are  alleged  to  have 
used  the  invention.  Andrews  v.  Bondy  8  Price,  213,  538,  is  in  point. 
There  the  plaintiff  had  been  nonsuited,  on  the  ground  that  a  notice  of 
set-off  had  given  sufficient  information  of  the  sum  intended  to  be  set  off 
against  the  demand,  and  that  the  defendant  was  not  precluded,  bv  bis 
particular  of  set-off,  from  entering  into  a  proof  of  a  counter  demand  not 
stated  there ;  that  nonsuit  was  afterwards  set  aside,  and  the  Court,  con- 
sidering that  he  was  precluded,  granted  a  new  trial. 

CoLTMAN,  J.  As  far  as  the  jurisdiction  of  the  Court  is  concerned,  V 
think  this  question  must  be  decided  on  the  same  principle  as  questions 
under  the  statute  of  set-off.  The  recent  statute,  no  doubt,  requires  s 
pretty  full  notice  to  restrain  the  generality  of  a  defence :  but,  perliaps, 
it  would  be  throwing  too  great  a  difficulty  on  the  defendant  to  require 
him  to  disclose  the  name  and  address  of  all  persons  who  are  alleged  to 
have  been  seen  u^itig  the  plaintiff's  invention.  To  that  extent,  there- 
fore, I  think  the  judge's  order  should  be  rescinded. 

Rule  absolute  accordingly. 


GOULD  and  Others  against  OLIVER.— p.  134. 

The  proprietor  of  goods  laden  on  the  deck  of  a  ship,  according  to  the  custom  of  a  particular  trade, 
ia  entitled  to  contribution  from  the  ehip  owner  for  a  loaa  by  jettison. 

The  second  count  of  the  declaration  stated,  that  whereas  the  plaintiffs, 
before  and  at  the  time  of  the  happening  of  the  damages  and  losses  ia 
that  count  mentioned,  were  the  owners  and  proprietors  of  certain  mer- 
chandize and  chattels,  to  wit,  twenty-six  pieces  of  timber,  then  being  in 
and  on  board  a  certain  ship  or  vessel  of  the  defendant,  and  laden  and 
placed  on  the  deck  thereof,  to  be  carried  and  conveyed  therein  for  freight 
payable  to  the  defendant  in  that  behalf,  on  a  certain  voyage  whereon 
the  said  ship  was  then  proceeding,  to  wit,  from  Quebec  to  London;  and 
whereas,  before  and  at  the  time  of  the  loading  of  the  said  last-mentioned 
pieces  of  timber,  in  and  on  board  the  said  ship  or  vessel,  there  had  been, 
and  was,  a  certain  ancient  and  laudable  custom  used  and  approved  of, 
touching  and  concerning  the  loading  of  timber  in  and  on  board  ships  or 
vessels  trading  between  Quebec  and  London,  and  employed  in  carrying 
timber  from  Quebec  to  London  aforesaid,  that  is  to  say,  that  the  owners 
of  such  ships  or  vessels  have  had,  and  have  been  used  and  accustomed 
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to  have,  and  of  right  have  had,  and  still  of  right  ought  to  have  for  them- 
selves and  their  servants,  the  liberty  and  privilege  of  loading  and  plac- 
ing on  the  deck  of  such  ships  or  vessels,  a  reasonable  part  of  such  timber, 
as  they  from  time  to  time  respectively  are  employed  to  bring  from  Que- 
bec to  London ;  and  whereas  also  the  said  ship  or  vessel,  in  that  count 
first  mentioned,  at  the  time  of  the  happening  of  the  damages  and  losses 
in  that  count  mentioned,  was  a  ship  or  vessel  trading  between  Quebec 
and  London,  and  employed  in  carrying  timber  from  Quebec  to  London 
aforesaid  ;  and  the  said  twenty-six  pieces  of  timber,  so  laden  and  placed 
on  the  deck  of  the  said  ship  or  vessel,  were  then  a  reasonable  part  in  that* 
behalf  of  the  timber  which  the  defendant  was  then  employed  to  carry 
in  that  voyage  by  the  said  ship  or  vessel  from  Quebec  to  London ;  and 
the  said  twenty-six  pieces  of  timber  were  laden  by  the  defendant  on  the 
deck  of  the  said  ship  or  vessel,  in  pursuance  of  and  according  to  the  said 
citstom  ;  and  whereas  also,  whilst  the  said  ship  or  vessel  was  sailing  and 
proceeding  on  her  said  voyage  with  the  said  chattels  and  merchandise 
on  board,  to  wit,  on,  &c.,  by  storms,  winds,  and  tempestuous  weather, 
ill  order  to  preserve  the  said  ship  or  vessel,  it  then  became  expedient  and 
necessary  to  throw  and  cast  overboard  the  said  chattels  and  merchandise, 
being  the  property  of  the  plaintiffs  of  great  value,  to  wit,  of  the  value  of 
100/.:  and  the  same  were  then  accordingly  cast  and  thrown  overboard,and 
became,  and  were  wholly  lost  to  the  plaintiffs;  and  the  said  ship  or  vessel 
was,  by  means  of  the  premises,  then  saved  and  preserved,  and  afterwards, 
to  wit,  on,  &c.,arrived  safely,  to  wit,  at  London  aforesaid ;  of  all  which  last 
mentioned  premises,  the  defendant  afterwards,  to  wit,  on,  &c.,  had  notice; 
and  then,  in  consideration  of  the  last  mentioned  premises,  promised  to  pay 
the  plaintiffs  so  much  money  as  the  defendant,  as  owner  of  the  said  ship, 
and  interested  in  the  said  freight,  was  liable  to  contribute  to  the  said 
losses  and  damages  in  a  general  average,  on  request ;  the  plaintiffs 
averred,  that  the  defendant,  as  such  owner  of  the  said  ship,  and  so  in- 
terested in  the  said  freight,  was  liable  to  pay  and  contribute  to  the  said 
losses  and  damages,  in  a  general  average,  a  large  sum  of  money,  to  wit, 
the  sum  of  20/.;  whereof  the  defendant  afterwards,  to  wit,  on,  &c.,  had 
notice :  yet  the  defendant  disregarded  her  said  promise,  and  had  not  paid 
the  last-mentioned  sum  of  money,  or  any  part  thereof. 

Plea:  That  though  true  it  was,  that  before  and  at  the  time  of  the  load- 
ing of  the  said  pieces  of  timber  in  and  on  board  the  said  ship  or  vessel, 
there  had  been  and  was  the  said  custom,  in  the  second  count  mentioned, 
yet  there  had  not  been,  and  was  not  any  custom  that  any  contribution 
and  general  average  should  be  paid  upon  the  loss  or  damage  of  timber  so 
laden  and  placed,  as  in  the  said  count  mentioned,  and  cast  and  thrown 
overboard  as  in  that  count  mentioned ;  and  that,  the  defendant  was 
ready  to  verify,  &c. 

Demurrer :  That  it  was  admitted  in  and  by  the  last  mentioned  plea, 
that  such  custom  existed  in  fact  as  was  stated  in  the  second  count  of  the 
declaration  ;  and  that  the  matter  sought  to  be  put  in  issue  by  the  said 
plea  was  a  conclusion  of  law  necessarily  resulting  from  such  custom  in 
fact ;  and  also  that  no  apt,  sufficient,  or  material  traverse  of  fact  could  . 
be  taken  upon  the  matter  alleged  in  the  said  last  mentioned  plea. 

Joinder. 

The  case  was  argued  in  Trinity  term  by 

Wildey  Seijt.,  for  the  plaintiffs. 

The  plea  is  ill,  and  the  plaintiffs  are  entitled  to  contribution.    By  the 
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rule  of  the  Rhodian  law,  if  goods  are  tbtown  overboard  in  order  to 
lighten  a  ship,  the  loss  incurred  for  the  benefit  of  all  shall  be  made  good 
by  the  contribution  of  all:  Abbott  on  Shipping,  part  3,  chap.  8,s.  2,  p. 
355;  Price  v.  Noble,  4  Taunt.  123:  and  there  is  nothing  to  exempt  this 
defendant  from  the  operation  of  the  general  rule.  For  this  is  not  a 
question  between  the  different  shippers  of  goods,  nor  between  assured 
and  underwriter;  but  between  the  shipper  and  the  owner  of  the  ship; 
and  though,  in  general,  the  owners  of  other  goods,  and  insurers,  are 
exempted  from  contribution  in  respect  of  the  jettison  of  goods  laden  on 
deck,  because  such  a  mode  of  lading  obstructs  the  management  of  the 
ship,  (French  Ordinance,  liv.  3,  tit  8,  art  13;  Backhouse  v.  Bipky, 
Park  on  Ins.  26;  Abbott  on  Shipping,  part  3,  chap.  8,s.  13,  p.  368,]  yet 
those  parties  are  not  exonerated  where  there  is  a  custom  for  loading  on 
the  deck:  Da  Costa  v.  EdniundSyA:  Campb.  142:  nor  is  the  owner 
ever  exonerated;  because  if  the  goods  were  placed  there  without  the 
consent  of  the  shipper,  the  ship  owner  shall  not  take  advantage  of  his 
own  wrong;  and  if  they  were  placed  there  by  the  consent  of  the  shi(>- 
per,  it  must  have  been  at  the  request  and  for  the  convenience  of  the 
ship  owner,  who  ought  not  thereby  to  escape  from  his  general  liahihty. 
The  responsibilities  of  underwriters  depend  on  the  contract  in  the  policy 
of  insurance,  while  the  claim  for  general  average  rests  on  a  general  rule 
of  law :  Simonds  v.  fVkitej  2  B.  &  C.  805,  (9  E.  C.  L.  R.  351 ,)  Prkt 
▼.  Noble;  and  in  the  French  Ordinance,  b.  2,  tit.  1,  art  12,  fo.  397,  a 
case  is  referred  to,  where  there  being  a  known  usage  upon  the  voyage 
in  question  to  load  goods  upon  the  deck,  the  under-deck  cargo  of  flour 
was  held  bound  to  contribute  to  the  jettison  of  the  upper-deck  cargo. 
Where  the  goods  are  improperly  placed  on  the  deck,  the  owners  of  other 
goods  are  not  liable:  but  the  owner  of  the  ship  is  never  exonerated  from 
contribution;  because  he,  or  his  servant  the  captain,  might  have  pre 
vented  the  improper  stowage:  Code  Napoleon,  {Commerce,)  art  421, 
Laws  Ancient  and  Modern,  of  the  Sea,  323, 325:  but  here  it  is  expressly 
averred  in  the  declaration,  that  the  goods  were  properly  stowed,  accord- 
ing to  the  custom  of  the  trade. 

Stephen^  Serjt.,  for  the  defendant.  If  this  action  proceeds  on  the 
custom,  the  count  is  insufficient.  The  custom  is  not  alleged  to  have 
existed  from  time  immemorial;  and  even  if  that  should  be  deemed 
unnecessary  in  a  custom  of  trade,  at  all  events,  the  usage  should  have 
been  distinctly  set  forth;  for  time  and  usage  are  the  two  pillars  of  cus- 
tom: 1  Leon,  242;  Bro.  Abr.  Custom,*  fo.  251,  pi.  51;  Co.  Lit.  110,  b, 
113,  b.  All  customs,  too,  are  local;  a  qualification  which  the  couut  has 
not  attached  to  the  custom  in  question.  If  it  existed,  it  impliedly 
became  a  part  of  the  defendant's  contract,  which  should  have  been  set 
forth  accordingly,  as  it  was  in  Birkley  v.  PresgravCj  \  East,  220. 

The  main  question,  however,  is,  whether,  where  it  is  usual  to  stov 
goods  on  deck,  contribution  may  be  claimed  in  respect  of  the  jettison  of 
such  goods.  Now  the  general  rule  is,  that  contribution  cannot  be 
claimed  in  respect  of  goods  laden  on  deck.  And  to  that  rule  there  is 
no  exception;  for  though  it  is  true  that  by  another  rulo  the  master  is 
allowed  to  load  goods  on  the  deck,  where  such  is  the  usage  of  the  par- 
ticular voyage,  Abbott  on  Shipping,  p.  363,  yet  there  is  no  authority 
for  saying  that  he  is  therefore  liable  to  general  average.  Da  Costa  v. 
Edmunds  was  an  action  against  an  underwriter,  and  the  claim  turned 
on  the  construction  to  be  put  on  the  contract,  not  on  the  general  law 
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The  master  or  owner  may  be  liable  for  the  injury  in  an  action  on  the 
case  for  improperly  stowing,  but  not  for  a  general  average.  By  the 
Ordinance  of  Louis  XIV,  art.  12,  s.  16,  no  master  shall  lay  any  goods 
oil  his  ship's  deck  without  consent  of  the  owners,  pn  pain  of  beine 
answerable  for  all  damages;  and  by  art.  13,  s.  33,  no  contribution  shall 
be  demanded  fpr  payment  of  such  goods  as  shall  be  on  deck,  leaving 
the  owner  his  recourse  against  the  master.  To  the  safhe  effect  is  Code 
Napoleon,  (Commerce,)  421,  Emerigon,  cap.  12,  s.  42;  Pardessus, 
Cours  de  Loi,  3  vol.  art.  795,  p.  192.  If  the  master  has  the  consent  of 
the  owner  to  put  his  goods  there,  he  is  free  from  all  responsibility.  All 
these  authorities  speak  of  the  master,  and  not  of  the  ship  owner.  The 
authority  of  Emerigon  is  decisive,  and  overrules  the  case  in  the  French 
Ordinance,  of  the  cargo  of  flour;  and  in  Phillipps  on  Insurance,  323,  a 
case  appears  to  have  been  decided  in  the  American  courts,  in  which  it 
was  held  that  where  there  was  a  custom  to  that  eftect,  goods  might  be 
carried  on  deck  without  the  owner's  consent,  and  without  any  claim 
against  the  other  shippers  or  the  ship  owner  for  contribution.  Common 
peril  is  the  principle  of  the  law  of  general  average;  but  goods  below 
deck  are  not  in  equal  peril  with  goods  above;  and  it  is  a  non  sequitur 
to  say  that  because  goods  may  be  loaded  on  deck,  therefore  they  are 
entitled  to  contribution  for  jettison. 

fVildej  in  reply.  Whether  there  be  an  exception  as  to  goods  laden 
on  deck,  or  not,  an  action  against  the  owner  of  the  ship,  who  is  respon- 
sible for  the  correct  loading,  falls  within  the  general  principle  of  the 
Rhodian  law,  whatever  may  be  the  case  with  underwriters  or  shippers 
of  other  goods;  it  was  not  necessary  therefore  to  state  the  custom  in 
the  declaration;  but  all  the  earlier  books  which  mention  the  law  have 
laid  it  down  without  the  exception.  The  body  of  Sea  Laws,  p.  91,  art. 
9.  22.  25.  38.  43;  The  laws  of  Oleron,  in  the  same  book,  p.  132,  art.  8, 
9,  32;  Valin,  third  book,  tit.  8,  art.  13;  second  book,  tit.  1,  art.  12; 
Wisbuy,  art.  20,  21.  38.  40.  43;  Consolato  del  Mare,  c.  94;  Emerigon, 
vol.  1,  c.  12,  s.  1,2.  No  doubt  the  rule  is  subject  to  the  implied  quali- 
fication that  the  goods  be  properly  laden,  as  they  were  here,  being  laden 
according  to  the  custom;  but  if  they  were  improperly  laden,  it  is  not 
open  to  the  ship  owner  to  take  the  objection,  and  discharge  himself  by 
his  own  wrong:  and  though  an  action  might  lie  against  the  master  for 
improperly  lading,  the  shipper  may  have  a  concurrent  remedy  by  suing 
for  contribution. 

The  proposition  laid  down  by  the  American  writer  Phillipps  is  stated 
much  too  broadly,  and  is  not  borne  out  by  the  decision  to  which  he 
refers.  There  is  no  decision  on  the  general  question,  as  assumed  on 
behalf  of  the  defendant. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.  The  question  upon  this  record  arises  upon  the  second 
count  of  the  declaration,  in  which  the  piaintifls  declare  for  contribution 
against  the  defendant,  the  ship  owner,  in  respect  of  certain  timber  of 
the  plaintiffs,  which  was  laden  on  the  deck  of  the  defendant's  vessel,  to 
be  carried  on  a  voyage  from  Quebec  to  London,  for  freight  to  be  paid 
to  the  defendant;  and  the  plaintiffs  state  in  this  count  a  certain  ancient 
and  laudable  custom,  touching  the  loading  of  timber  on  board  ships  en- 
gaged in  the  said  voyage,  by  which  custom  the  ship  owners  have  the 
liberty  and  privilege  of  loading,  on  the  decks  of  their  ships  or  vessels,  a 
reasonable  part  of  the  timber  which  they  are  employed  to  carry  on 
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such  voyage.  And  the  count  then  alleges  that  the  timber  in  question 
was  a  reasonable  part  of  the  timber  which  the  defendant  was  eoiployed 
to  carry  upon  that  voyage,  "  and  was  laden  on  the  deck  of  the  ship,  in 
pursuance  of  and  according  to  such  custom."  The  defendant  pleads  to 
this  count,  that  there  is  not  any  custom  that  any  contribution  and  ge- 
neral average  should  be  paid  on  the  loss  or  damage  of  timber  placed  on 
deck  and  cast  oferboard;  to  which  plea  the  plaintiff  demurs. 

It  has  been  urged  in  argument  by  the  defendant,  that  the  custom 
stated  in  the  second  count  has  been  pleaded  without  sufficient  certainty 
or  formality;  but  as  this  objection  does  not  arise  upon  a  special  demur- 
rer to  the  declaration  itself,  we  think  no  objection  in  point  of  form  can 
now  be  taken;  and  that  the  allegation  in  substance  and  effect  amounts 
to  a  statement  of  a  usage  and  practice  of  loading  ships  generally  ob- 
served upon  the  voyage  in  which  the  vessel  was  engaged;  and  conse- 
quently, that  it  must  have  been  known  to  both  the  contracting  parties, 
the  ship  owner  and  the  owner  of  the  timber,  who  must  be  talcen  to 
have  entered  into  this  contract  with  reference  to  it. 

The  question,  therefore,  before  us  is,  not  whether  generally  the  owner 
of  goods  laden  on  deck  which  are  thrown  overboard  for  the  preservation 
of  the  ship  and  the  rest  of  the  cargo,  is  entitled  to  contribution  against 
the  owners  of  the  ship  and  of  the  residue  of  the  cargo;  but  whether  in 
this  special  and  particular  case,  where  the  ship  owner  has  laden  the 
goods  on  deck  under  a  privilege  reserved  to.  him  by  the  general  usage 
and  practice  of  the  voyage,  the  owner  of  the  goods  may  claim  contribu- 
tion from  such  ship  owner. 

And  upon  the  best  consideration  we  can  give  to  this  question,  refer- 
ring at  the  same  time  to  the  foreign  authorities,  and  to  the  few  decisions 
which  have  taken  place  in  our  own  Courts,  we  think  the  plaintiff  entitled 
in  this  case  to  contribution  against  the  ship  owner. 

The  general  rule  laid  down  by  the  foreign  authorities,  and  adopted 
by  our  own  law,  is,  as  is  well  known,  that  all  goods  thrown  overboard 
for  the  preservation  of  the  ship  and  cargo,  shall  be  entitled  to  contribu- 
tion. Upon  this  general  rule,  however,  there  is  engrafted  an  exception, 
by  the  foreign  writers,  "  that  goods  laden  on  the  deck  and  cast  into  the 
sea,  shall  not  receive  contribution;  saving  to  the  owner  of  the  goods 
his  recourse  against  the  master  or  ship  owner."  Consol.  del  Mare,  1S3; 
Ordinance,  liv.  3,  tit.  8,  art.  13;  Emerigon,  ch.  12,  s.  42;  Code  de 
Commerce,  art.  421.  Now,  where  the  loading  on  the  deck  has  taken 
place  with  the  consent  of  the  merchant,  it  is  obvious  that  no  remedy 
against  the  ship  owner  or  master  for  a  wrongful  loading  of  the  goods 
on  deck  can  exist.  The  foreign  authorities  are  indeed  express  on  that 
point.  Valin,  tit.  du  Capitaine,  art.  12;  Consol.  del  Mar.  cap.  183. 
And  the  general  rule  of  the  English  law,  that  no  one  can  maintain  an 
action  for  a  wrong,  where  he  has  consented  or  contributed  to  the  act 
which  occasioned  his  loss,  leads  to  the  same  conclusion.  Unless,  there- 
fore, the  owner  of  the  timber  in  this  case,  has  a  claim  for  contribution 
against  the  owner  of  the  ship,  he  is  without  any  remedy  whatever 
against  any  one,  but  must  himself  bear  the  whole  of  the  loss  in  conse- 
quence of  his  timber  having  been  thrown  overboard  for  the  benefit  of 
all;  an  inference  directly  at  variance  with  the  general  rule  above  laid 
down,  and,  indeed,  contrary  to  the  authority  of  the  foreign  writers. 
For  Valin  lays  it  down,  that  the  rule  of  article  thirteen  does  not  apply 
in  respect  of  boats  and  other  small  vessels  going  from  port  to  port. 
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''where  the  usage  is  to  load  merchandise  on  the  deck."  The  latter 
words  of  which  text  writer  give  the  reason  for  throwing  such  a  case  out 
of  the  exception  into  the  general  rule  for  contribution,  at  least  so  far  as 
the*  ship  is  concerned. 

As  to  the  authorities  in  the  English  Courts,  there  is  no  one  which 
states  directly  that  goods  laden  on  deck  shall  in  no  case  be  entitled  to 
contribution.  The  question,  whenever  it  has  arisen  in  our  Courts,  has 
been  between  the  owner  of  the  goods  thrown  overboard  and  the  un- 
derwriter. And  the  rule  generally  established  seems  to  have  been, 
that  for  goods  so  laden,  the  underwriters  are  not  responsible.  Boss  v. 
Thfxmite,  Park  on  Insurance,  26.  Backhouse  v.  Ripley,  lb.  But  in 
the  case  of  Da  Costa  v.  Edmunds^  4  Campb.  142,  it  was  left  to  the 
jury  to  say,  whether  there  was  a  usage  to  carry  on  deck  goods  of  the 
description  of  those  thrown  overboard  ;  and  the  jury  having  found 
such  usage,  the  underwriters  were  held  liable.  The  case  now  under 
c*)nsideration  does  not,  indeed,  arise  between  the  same  parties ;  but  it 
appears  to  fall  within  the  same  principle  of  decision. 

We  think,  therefore,  the  judgment  on  the  second  count  must  be  for 
the  plaintiffs. 

Judgment  for  plaintiffs 


STAPLES  and  Another  against  HOLDSWORTH.— p.  144. 

Tbe  bankruptcy  of  one  of  several  plaintifik,  afVer  the  commencement  of  the  action,  is  not  an 
issuable  plea  for  a  defendant,  who  is  under  terms  to  plead  issuably. 

The  declaration  was  delivered  in  Trinity  term,  1827,  but  no  further 
proceedings  were  taken  till  September,  1836 ;  when,  after  a  term's 
notice,  a  demand  of  plea  was  made. 

In  May,  1837,  the  defendant  had  a  month's  time  to  plead,  pleading 
issnably,  rejoining  gratis,  and  taking  short  notice  of  trial. 

After  pleading  non  assumpsit  under  these  terms,  the  defendant  ap- 
plied to  a  judge  for  leave  to  plead  the  bankruptcy  of  one  of  the  plain- 
tiffs after  the  commencement  of  the  action,  in  addition  to  the  plea  of 
non  assumpsit.  The  application  having  been  refused,  on  the  ground 
that  the  plea  proposed  was  not  an  issuable  plea,  and  that  the  assignee 
of  the  bankrupt  had  declined  to  interfere  with  the  action, 

Greenwood  in  Trinity  term  last  made  the  same  application  to  the 
Court.  He  contended  that  an  issuable  plea  was  one  on  which  the  par- 
ties could  raise  a  material  question  of  fact  or  of  law.  Foster  v.  Snowj 
1  Burr,  781.  In  Sautellv.  Gillard,  5  Dowl.  &  Ry.  621,  (16  E.  C.  L.  R. 
245,)  Lord  Tenterden  said,  "  The  only  general  rule  which  the  Court 
can  lay  down  is,  that  where  a  party  has  obtained  time  on  the  terms  of 
pleading  issuably,  and  by  his  pleading  fails  to  bring  the  merits  of  the 
case  or  some  question  of  fact,  or  some  question  of  law  arising  upon 
the  facts  in  issue,  he  does  not  comply  with  the  conditions  of  the  order." 
And  the  proposed  plea  would  put  a  material  question  in  issue ;  for  if 
one  of  the  plaintiffs  had  become  bankrupt  since  the  commencement  of 
the  action,  his  assignees  could  not  proceed  with  the  suit,  and  the  de- 
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fendatit  could  only  protect  himself  by  pleading  the  bankruptcy ;  Bigg^ 
V.  Cox,  4  B.  &  C.  920,  (10  E.  C.  L.  R.  471 ;)  Kinnear  v.  Tarrant,  ID 
East,  622  ;  Barnes  v.  Maion,  cited  by  Lord  Ellenbobough,  C.  J.,  in 
Kinnear  v.  Tarrant. 

A  rule  nisi  having  been  granted, 

F.  V.  Richards  showed  cause.  Pleading  issuably,  when  a  defendant 
is  placed  under  terms,  means  a  plea  in  which  issue  can  be  taken  on  the 
merits.  Therefore,  under  such  circumstances,  pleas  in  abatement,  the 
noh-joinder  of  defendants,  alien  enemy,  and  the  like,  have  been  held 
not  issuable  pleas.  This  cannot  be  distinguished  in  principle  from  a 
plea  of  non-joinder  of  defendants:  and  in  Barker  v.  iS'Ari/ifier,Chi(ty,jun 
Precedents  of  Pleas,  p.  11,  Patteson,  J.,  held  that  it  was  not  an  issu- 
able plea.  It  is  plain  that  the  defendant's  object  is  to  drive  the  plain- 
tiff to  another  action,  and  then  to  plead  the  statute  of  limitations.  No 
injury  can  accrue  to  the  defendant  from  rejecting  the  plea ;  for  whether 
the  plaintiffs  recover  or  the  defendant  succeeds  upon  the  merits,  he  can 
pot  be  sued  again. 

fFiide,  Serjt.,  and  Greenwood  in  support  of  the  rule. 

A  plea  to  the  merits  does  not  mean  to  the  moral  merits;  and  if  it 
raises  a  permanent,  not  a  temporary  bar,  to  the  action,  it  is  an  issua- 
ble plea.  Pleas  in  abatement,  pleas  of  non-joinder,  and  the  like,  raise 
only  a  temporary  disability ;  the  plea  proposed  here  would  entirely 
stop  this  action  :  Biggs  v.  Cox;  Kinnear  y.  Tarrant.  The  principle  is, 
that  after  an  order  to  plead  issuably,  the  plea  must  not  be  a  sham  plea, 
or  addressed  to  mere  matters  of  form.  Therefore  a  special  demurrer  ii 
not  an  issuable  plea ;  Sautell  v.  Gillard ;  but  a  general  demurrer  is. 
In  Newnham  v.  Dowding,  1  Chitt.  711,  (18  E.  C.  L.  R.  211,)  even  a 
special  demurrer  was  allowed.  And  in  Serle  v.  Bradshaw,  2  Cr.&M. 
14S,  Bayley,  J.,  held  plene  administravit,  and  the  defendant's  own 
bankruptcy,  to  be  an  issuable  plea  :  the  plea,  however,  being  a  sham 
plea,  the  plaintiff  was  allowed  to  sign  judgment.  Here,  the  defendant 
may  have  a  good  defence  as  against  the  assignee  of  the  bankrupt,  or 
he  may  wish  to  call  the  bankrupt  as  a  witness,  or  give  in  evidence  de- 
clarations of  the  assignee.  Those  are  advantages  of  which  he  ought 
not  to  be  deprived ;  and  the  possibility  of  his  pleading  the  statute  of 
limitations  to  a  future  action,  does  not  render  the  present  plea  nQt  an 
issuable  plea  :  Backer  v.  Hannay,  3  T.  R.  124 ;  Maddocks  v.  Holmts,  1 
B.  &  P.  228.  Cur.  adv.  vult. 

TiNDAL,  C.  J.  This  was  a  motion  for  leave  to  plead  the  bankruptcy 
of  one  of  the  plaintiffs,  which  took  place  after  the  commencement  of 
the  action,  in  addition  to  the  plea  of  non  assumpsit.  It  was  made  by 
way  of  appeal  from  the  decision  of  a  judge  at  chambers,  who  had  refused 
to  allow  the  two  pleas.  The  defendant  had  had  time  given  him  to 
plead,  on  the  usual  terms,  one  of  which  was,  that  he  should  plead 
issuably  ;  and  the  question  debated  on  the  motion  before  us,  was,  whe- 
ther the  proposed  plea  is  an  issuable  plea  within  the  meaning  of  a 
judge's  order :  and  we  are  of  opinion  that  it  is  not.  The  meaning  of 
the  term  "  pleading  issuably,"  as  stated  by  Lord  Kenyon,  8  T.  R.  71, 
is,  not  merely  pleading  a  plea  on  which  issue  may  be  taken,  but  such  a 
plea  as  goes  to  the  merits ;  and  the  substantial  merits  of  the  action  in 
this  case  are,  whether  the  defendant  ever  entered  into  the  alleged 
contract,  and  whether  he  has  broken  it :  but  the  effect  of  the  proposea 
plea,  if  allowed,  will  be  merely  to  turn  the  plaintiffs  round,  in  order 
that  the  same  question  may  be  litigated  in  another  action. 
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Now  it  is  obvious  that  the  substantial  merits  of  the  courrc  f ersy  be- 
tween these  parties  may  be  tried  as  well  in  the  present  action,  as  in  one 
to  be  brought  by  the  solvent  plaintiff  and  the  assignees  of  the  bankrupt 
against  the  present  defendant.  And  it  appears  to  us  that  no  injury  can 
result  to  the  defendant,  from  his  being  compelled  to  try  the  question  of 
his  liability  in  the  present  form  of  action;  for,  if  the  plaintiffs  should 
recover  judgment  against  him  and  receive  satisfaction,  the  present  de- 
fendant can  never  be  compelled  to  pay  the  money  over  again.  Or  if 
we  put  the  case  the  other  way,  and  suppose  the  defendant  to  succeed  in 
the  present  action,  and  obtain  a  judgment  on  a  plea  which  goes  to  the 
merits,  we  are  of  opinion  that  in  that  case  also  the  judgment  would  be 
a  bar  to  any  subsequent  action  which  should  be  brought  by  the  solvent 
plaintiff  in  conjunction  with  the  assignees  of  the  bankrupt. 

It  was  argued  that  the  defendant  may  have  a  good  defence  against 
any  action  to  which  the  assignees  are  parties,  though  such  defence 
might  not  be  available  against  the  present  plaintiffs,  and  that  it  is  unjust 
to  deprive  him  of  any  advantage  which  the  proposed  plea  would  give 
him.  It  appears  to  us,  however,  that  the  possibility  of  a  good  defence 
being  made  to  the  action,  if  brought  by  the  assignees,  does  not  render 
the  plea  an  issuable  plea  on  the  merits.  That  must  depend,  not  on  any 
extrinsic  circumstances,  but  on  the  nature  of  the  defence  raised  by  the 
plea  itself.  If  there  are  any  circumstances  dehors  the  plea,  which  would 
render  it  fit  that  it  should  be  pleaded,  they  may,  in  the  particular  case, 
furnish  grounds  fdr  an  application  to  be  released  from  the  terms  imposed 
by  the  judge's  order,  but  they  cannot  make  the  plea  itself  an  issuable 
plea. 

Another  argument  pressed  upon  us  has  been  that  the  defendant  may 
wish  to  examine  the  bankrupt  or  to  give  in  evidence  declarations  made 
by  the  assignees;  but  we  think  the  same  answer  applies  to  this  as  to  the 
preceding  objection. 

A  further  ground  on  which  the  propriety  of  allowing  the  two  pleas 
to  be  pleaded  becomes  very  questionisible  is,  that  the  one  is  a  plea  in  bar 
generally,  and  the  other  a  plea  to  the  further  maintenance  of  the  action; 
but  as  a  decision  on  that  ground  would  probably  lead  only  to  a  further 
application  to  the  Court  in  a  different  form,  we  have  thought  it  best  tp 
deaide  the  question  upon  the  point  which  has  been  argued  before  us ; 
and  we  cannot  but  observe  that  in  the  particular  case  before  us,  there 
is  the  less  reason  to  doubt  that  the  plea  is  dilatory,  as  the  assignees  are 
stated  to  have  disclaimed  interfering. 

We  therefore,  think,  this  rule  must  be  discharged. 

Rule  discharged. 


CROOME  against  GUISE.— p.  148. 

By  the  7th  cmtom  of  the  manor  of  P.  the  lord  is  to  have  for  a  heriot,  on  ereiy  descent,  the  bcM 
qoicke  cattle  for  every  yard  and  half-yard  of  land:  By  the  17th,  if  any  tenant  shall  let  his  land, 
and  at  his  decease  the  lord  not  answered  the  best  beast  for  his  heriot,  which  did  commonly 
manure  the  premises,  the  penon  to  whom  the  land  ought  to  come  diall  pay  to  the  lord,  within 
Btx  weeks  af^sr  the  death  of  the  tenant,  3/.  for  every  yard  land,  and  40*.  for  every  half-yard, 
•nstead  of  a  hsriot :  Held,  that  where  the  tenant  died  after  having  let  his  land,  the  lord  was 
entitled  only  to  the  pecuniaiy  payment  in  lieu  of  the  herioL 
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This  was  an  action  of  trover  brought  by  the  plaintiff  against  the  de- 
fendant, to  recover  damages  for  the  conversion  of  a  horse,  alleged  in  the 
declaration  to  be  the  property  of  the  plaintiff,  and  to  have  been  converted 
by  the  defendant  to  his  own  use. 

The  defendant  pleaded  that  the  plaintiff  was  not  possessed  of  the  said 
horse  as  of  his  own  property ;  on  which  plea  issue  was  joined. 

By  consent  of  the  parties,  the  following  case  was  submitted  for  the 
opinion  of  the  Court. 

The  manor  of  Painswick,  in  the  county  of  Gloucester,  is  an  ancient 
manor,  the  lords  of  which  have,  from  time  immemorial,  enjoyed  the  right 
of  taking  certain  fines  and  heriots  from  the  tenants  of  the  manor,  ac- 
cording to  the  custom  of  the  manor  as  hereinafter  set  forth,  and  the  cus- 
tomary and  copyhold  messuages,  lands,  tenements,  and  hereditaments, 
parcel  of  the  said  manor,  have  been,  from  time  immemorial,  used  and 
accustomed  to  be  granted  and  demised  by  copy  of  court  roll  of  the  said 
manor,  for  estates  of  inheritance  in  fee  simple,  by  the  words  sibi  and 
8Ui8j  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor. 

In  the  twenty-eighth  year  of  the  reign  of  Queen  Elizabeth,  some  dif- 
ficulties having  arisen  between  the  then  lord  of  the  said  manor  and  his 
tenants,  touching  the  customs  of  the  manor,  those  customs  were  de- 
clared and  explained,  in  and  by  a  certain  decree  in  a  chancery  suit. 
The  customs  set  out  in  that  decree  were  afterwards  ratified  and  con- 
firmed by  an  act  of  parliament,  passed  for  that  purpose,  in  the  2l8t  of 
James  I. 

The  6th,  7th,  16th,  and  17th  of  these  customs  are  as  follows : — 

6.  "  The  tenants  by  their  custome,  tyme  out  of  mynde  used,  may  geve 
and  sell  their  customary  lands  att  their  will  and  pleasure,  making  a  sur- 
render of  the  same,  either  in  open  court  to  the  hands  of  the  steward  for 
the  tyme  being,  or  else  out  of  the  court,  into  the  hands  of  the  Reeve  of 
that  year,  or  his  deputie,  in  the  psence  of  two  customarie  tenants  of  the 
same  manner,  and  the  same  surrender  must  be  psented  att  the  next 
court,  or  else  the  surrender  to  be  void,  and  upon  every  surrender  so 
made  and  psented  in  court,  the  lord  is  to  have  an  herriott,  if  the  land  be 
herriottable,  that  is  to  saye,  for  every  yard  and  halfe  yard  of  land, 
which  the  tenants  hold,  to  geve  or  paye  the  best  quicke  cattle ;  and^  in 
default  of  such  cattle,  the  best  household  stuffe  or  goods  of  what  kinde 
soever." — 7.  '*  That  upon  every  discent  of  anie  customary  lands  of  in- 
heritance, the  lord  is  to  have  one  year's  rent  for  his  fine,  and  herriott  in 
manner  aforesaid,  yf  the  land  be  herriottable." — 16.  "By  the  custome, 
every  yarde  or  halfe  yarde  of  lande,  holden  by  coppie  after  the  custome 
and  manner  is  herriottable,  and  the  heriot  to  be  paid  att  the  death  of 
the  tennte,  that  dyeth  seised  thereof,  or  upon  the  surrender  of  his  pos- 
session when  the  reversion  was  surrendered  before." — 17.  "  Tf  any 
customary  tenante  shall  lett  or  sett  his  yarde  or  halfe  yarde  of  lande, 
which  is  herryottable,  and  att  his  decease  the  lord  not  answered  the  best 
beast  for  his  herryott,  which  did  commonly  manure  the  said  pmisses  by 
the  space  of  one  yeare  next  before  his  decease,  or  the  full  value  thereof, 
that  then,  such  pson  to  whome  the  same  yarde  or  halfe  yarde  by  the  cus- 
tome ought  to  come,  shall  pay  to  the  lord  or  his  officers,  within  six 
weeks  next  after  the  death  of  such  tenant,  three  pounds  for  every  yarde 
lande,  and  forty  shillings  for  every  halfe  yard,  insteade  of  an  herriott ; 
and  in  case  defalte  be  made  thereof,  then  yt  shall  be  lawfull  for  the  lord 
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by  hia  officers,  to  take  one  whole  yeares  proffitts  of  such  yarde  or  halfe 
yard  to  hia  owneuae  and  behoofe  insteade  of  the  said  herryott." 

By  the  13th  custom,  tenants  are  allowed  to  demise  their  landa  without 
license  from  the  lord. 

In  the  month  of  February,  1804,  the  plaintiff  purchased  the  said 
manor  of  Painswick,  and  then  became,  and  thence  hitherto  has  been, 
and  still  is,  the  lord  of  the  said  manor,  and  seised  in  his  demesne  as  of 
fee  thereof." 

On  the  21st  of  July,  1823,  Sir  Berkley  William  Guise,  Bart.,  waa 
admitted  tenant  to  a  half  yard  land  heriotable,  parcel  of  the  customary 
tenements  of  the  said  manor,  called  the  Quarr,  lying  in  the  tything  of 
Spoonbed,  within  the  said  manor,  and  held  at  the  yearly  rent  of  IL  7«« 
4d.j  and  a  heriot,  according  to  the  custom  of  the  manor,  on  descent  and 
alienation,  when  it  should  happen ;  and  the  said  Sir  B.  W.  Guise  then 
became,  and  was,  and  continued  until  the  time  of  his  decease  hereinafter 
mentioned,  seised  of  the  said  last-mentioned  tenement  in  his  demesne  as 
of  fee,  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor. 
Sir  B.  W.  Guise  afterwards,  in  or  about  the  year  1830,  demised  the 
last-mentioned  tenements,  from  year  to  year,  to  John  Bailey,  to  hold 
the  same  as  such  tenant  thereof  under  the  said  Sir  B.  W.  Guise,  and  J« 
Bailey  became  such  tenant ;  and  his  tenancy  under  Sir  B.  W.  Guise 
continued  until  the  decease  of  the  latter,  who  died  on  the  23d  of  July, 
1834,  having  before  then  made  his  last  will  and  testament  in  writing, 
and  thereby  appointed  the  defendant  his  executor,  who,  upon  the  death 
of  Sir  B.  W.  Guise,  took  upon  himself  the  burthen  of  the  execution  of 
the  will,  the  said  J.  Bailey  remaining  and  continuing  in  the  occupation 
of  the  said  tenement  from  the  death  of  Sir  B.  W.  Guise  until  the 
Michaelmas  thereafter.  The  copyhold  tenement  descended  to  the  heir 
at  law  of  Sir  B.  W.  Guise. 

Upon  the  death  of  Sir  B.  W.  Guise,  the  plaintiff  claimed  the  best 
quick^east  of  the  said  Sir  B.  W.  Guise,  at  the  time  of  his  death,  as  a 
heriot  due  on  the  descent  of  the  said  copyhold  tenement ;  and  in  prose- 
cution of  such  claim,  and  within  the  space  of  ten  days  after  the  death 
of  Sir  B.  W.  Guise,  the  plaintiff  seized  a  certain  horse,  of  the  value  of 
50/.,  being  the  horse  in  the  declaration  mentioned,  being  the  best  quick 
beast  of  Sir  B.  W.  Guise  at  the  time  of  his  death,  such  horse  not  having 
commonly  manured  the  said  premises  by  the  space  of  one  year  next  be- 
fore his  dece^ae ;  and  by  such  seizure  became  possessed  thereof;  where- 
upon the  defendant  so  being  such  executor  as  aforesaid,  and  claiming 
the  said  horse  as  part  of  the  peraonal  eatate  of  Sir  B.  W.  Guise,  de- 
ceased, retook  the  said  horse  from  the  plaintiff,  and  converted  the  same 
to  his  own  use.  The  defendant,  after  the  seizure  of  the  said  horse  by 
the  plaintiff,  and  within  six  weeks  next  after  the  death  of  Sir  B.  W. 
Guise,  tendered  to  the  plaintiff  the  sum  of  21.  for  the  said  half  yard  land 
instead  of  an  heriot,  but  the  plaintiff  refused  to  accept  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover  in  this  action :  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  so  entitled,  judgment  was  to  be  entered  for  the 
plaintiff,  by  confession,  for  501.  damages ;  but,  if  the  Court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  then  judgment 
of  nolle  prosequi  was  to  be  entered  for  the  defendant. 

JJ.  V.  Richards  for  the  plaintiff. 

The  plaintiff,  as  lord  of  the  manor  of  Painswick,  is  entitled  to  claim 
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the  horse  in  question,  under  the  general  law,  and  under  the  sixth  and 
seventh  customs  of  the  manor  of  Painswick.  Under  the  general  law  the 
heriot  accrues  to  the  lord  at  the  moment  of  the  tenant's  death.  The 
title  to  it  is  not  deferred  till  the  time  of  the  lord's  election,  but  has  rela- 
tion to  the  period  of  the  death ;  and  the  lord  can  take  no  chattel  but 
that  which  belonged  to  the  tenant :  2  Scriven  on  Copyholds,  463,  3d 
edit. ;  Parian  v.  Mason^  2  Dyer,  199  b.  So  that  in  this  case,  where 
the  tenant  had  demised  the  land,  if  he  had  died  without  possessing  a 
beast,  the  lord  could  have  had  no  heriot.  But  the  right  which  attached 
on  the  death  of  the  tenant  having  become  complete  by  seizure,  it  is  for 
the  tenant  to  show  how'  that  right  has  been  devested.  He  will  contend 
that,  under  the  seventeenth  custom,  the  lord  is  entitled  to  40».  for  every 
half  yard  of  land  in  lieu  of  a  heriot,  where  the  tenant,  as  here,  has  de- 
mised. But  that  is  only  where  the  lord- is  "  not  answered  the  best  beast 
which  did  commonly  manure  the  premises."  Here,  the  lord  has  been 
answered  the  best  beast :  his  right  accrued  on  the  death  of  the  tenant ; 
(customs  6  and  7 ;)  it  was  completed  by  seizure  ten  days  afterwards ; 
and  he  was  not  confined  by  those  customs  to  seize  on  the  land  itself. 
The  meaning  of  the  seventeenth  custom  was  to  give  an  option  to  the 
landlord :  if  it  were  otherwise,  the  tenant,  by  demising  a  minute  frac- 
tion of  his  land,  might  defraud  the  lord  of  a  valuable  beast  upon  pay- 
ment of  40«.  or  60«.  But  the  lord's  right  is  settled  by  the  sixth  and 
seventh  customs,  and  there  is  nothing  in  the  seventeenth  incompatible 
with  it.  The  seventeenth  custom  does  not,  in  any  manner,  exonerate 
the  personal  estate  of  the  deceased  tenant  from  the  primary  liability  to 
satisfy  the  lord  of  his  heriot ;  but  provides  for  the  protection  of  the  lord 
in  cases  where  the  customary  tenant  has  let  his  land,  which  he  is  allowed 
to  do  by  the  thirteenth  custom,  or  where  the  tenant  dies  without  a  beast, 
or  the  lord  is  unable  to  seize  it. 

Stephen  J  Serjt.,  for  the  defendant.  The  defendant  having,  pursuant 
to  the  fourteenth  custom,  tendered  22.  within  six  weeks  after  the  death 
of  the  tenant,  in  respect  of  the  land  which  had  been  demised  by  the 
tenant,  is  thereby  discharged  from  any  claim  for  a  heriot :  and,  at  all 
events,  the  plaintiff  had  no  right  to  seize  the  beast  in  question,  because 
it  had  not  commonly  manured  the  land  for  a  twelvemonth,  as  required 
by  the  seventeenth  custom. 

The  sixth  and  seventh  customs  apply  to  the  case  where  the  tenant  is 
in  occupation  of  the  land  :  the  sixteenth  and  seventeenth  raise  an  excep- 
tion in  the  case  where  the  land  has  been  underlet.  Under  the  sixth  and 
seventh  sections  the  lord  may  seize  the  heriot :  it  does  not  lie  in  render ; 
Garland  v.  Jeki^i,  2  Bingh.  294,  (9  E.  C.  L.  R. ;)  but  the  language  of 
the  seventeenth  entitles  him  to  a  pecuniary  compensation  where  he  is 
not  answered  the  best  beast ;  language  which  seems  to  give  to  the  tenant 
the  alternative  of  answering  by  render  of  the  beast,  or  payment  of  the 
substituted  fine.  The  custom  was  intended  by  the  arbitrators  as  a  com- 
mutation for  the  heriot,  to  avoid  disputes  where  the  tenant  did  not 
oecupy :  a  half  yard  land  is  about  ten  acres,  and  21.  or  SI,  were  about 
the  average  value  of  a  good  beast  at  the  time  of  the  award. 

All  customs  are  to  be  taken  strictly  against  the  lord.  Year-Book, 
5  Hen.  7,  41 : — "  Nota  per  Keble  and  Vavaser  que  un  custom  sera  pris 
strict,  car  il  ad  ^t^  adjudge  que  Tod  un  custom  fuit  que  un  enfanto  d 
Tage  de  15  ans  puit  faire  feoffment  uncore  un  release  fait  per  lui  al  tiel 
age  est  void."     And  in  Arthur  v.  Bokenhamy  11  Mod.  160,  the  Court 
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said,  ''  All  customs  which  are  against  the  common  law  of  England  ought 
to  be  taken  strictly,  nay,  very  strictly,  even  stricter  than  any  act  of 
parliament  that  alters  the  common  law.  It  is  a  general  rule  that  cus- 
toms are  not  to  be  enlarged  beyond  the  usage,  because  it  is  the  usage 
and  practice  that  make  the  law  in  such  cases,  and  not  the  reason  of  the 
thing ;  for  it  cannot  be  said  that  a  custom  is  founded  on  reason,  though 
an  unreasonable  custom  is  void ;  for  no  reason,  even  the  highest  what- 
soever, would  make  a  custom  or  law ;  so  it  is  no  particular  reason  that 
makes  any  custom  law,  but  the  usage  and  practice  itself,  without  regard 
had  to  any  reason  of  such  usage.  And,  therefore,  you  cannot  enlarge 
such  custom  by  any  parity  of  reason,  since  reason  has  no  part  in  the 
making  of  such  custom." 

So  odious  are  heriots  that  equity  will  not  interfere :  2  Eq.  Cas.  Abr. 
279.  However,  the  seventeenth  custom,  here,  gives  a  boon  to  the  lord ; 
for  he  may  seize  the  beast  of  the  occupier,  though  the  tenant  dies  with- 
out one,  and  the  land  is  made  answerable  for  the  value.  21,  and  SL  seem 
to  have  been  the  ordinary  commutation  for  a  beast,  in  the  time  of  Charles 
II.  and  James  II. ;  Vin.  Abr.  Heriot  D. ;  Hangon  v.  Carve^  1  Sid.  437. 
But  the  tenant  is  entitled  to  the  alternative  given  by  the  seventeenth 
custom.  And  there  is  no  novelty  in  it,  for  the  Year  Book,  1  Ed.  4,  pi. 
14,  contains  the  qualification  of  the  beast  manuring  the  land.  It  is 
found  also  in  lib.  Assizarum,  Ann.  27,  pi.  24 ;  Fitz.  Abr.  Heriot^  pi-  6 ;  . 
Fartan  v.  Mason,  2  Dyer,  199  b. 

The  case  of  underletting  being  expressly  provided  for  by  custom  17, 
the  lord  is  limited  by  it ;  and  that  custom  coming  subsequently  to  custom 
6,  must  be  taken  to  control  it.  Paget  v.  Foley,  2  New  Cases,  679,  (29 
E.  C.  L.  R.,)  was  decided  on  this  principle.  The  3  &  4  W.  4,  c.  27,  s.  42, 
enacts,  that  no  arrears  of  rent  shall  be  recovered  by  distress,  action,  or 
suit,  but  within  six  years  next  after  it  shall  become  due :  but  3  &  4  W.  4, 
c.  42,  s.  3,  enacts,  that  all  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  and  all  actions  of  covenant  or  debt  upon  bond  or  other  specialty, 
shall  be  brought  within  twenty  years  after  the  cause  of  action.  [Tindal, 
C.  J.,  said, — ''  If  this  is  a  general  enactment,  the  subsequent  declara- 
tion, that  an  action  of  covenant  may  be  commenced  during  a  longer 
period,  is  virtually  an  exception  out  of  the  former.  We  are  to  reconcile 
the  two  enactments  if  it  be  possible ;  but  if  it  be  not,  the  affirmative 
and  negative  cannot  coexist,  and  the  action  of  covenant  must  be  taken 
as  an  exception."  Park,  J.  '^  When  I  find  the  legislature  using,  in 
the  second  statute,  language*  incompatible  with  the  first,  if  the  first  is  to 
be  taken  as  involving  a  case  of  this  kind,  I  must  give  effect  to  the  latter." 
BoSANQUET,  J.,  thought  the  case  included  in  the  first  act.  '^  However, 
on  this  point,  it  is  unnecessary  to  give  any  opinion ;  for  if  such  be  the 
true  interpretation  of  the  first  act,  it  is  quite  inconsistent  with  the 
second;  and,  in  such  case,  the  latter  enactment  must  prevail."]  Theae 
customs  having  been  confirmed  by  statute  must  be  construed  as  a  statute ; 
and  it  is  laid  down  in  Hardr.  844,  that  "  a  statute  ought,  upon  the  whole, 
to  be  so  construed,  that  if  it  can  be  prevented,  no  clause,  sentence,  or 
word  shall  be  superfluous,  void,  or  insignificant."  In  Althams  Casey 
Lord  Coke  says,  Maledicta  expositio  est  quce  corrumpit  teztum, 

R.  V,  Richards  in  reply.  The  lord's  right  vested,  in  other  words  it 
was  answered,  by  the  seizure^  and  nothing  has  occurred  to  divest  it.  If 
the  defendant's  argument  be  correct,  the  lord  is  in  a  worse  position  where 
the  tenant  lets  his  land  without  leave  than  where  he  has  no  such  indul- 
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gence.  The  lord  cannot  seize  the  beast  of  the  occupier,  or  of  a  stranger ; 
and  according  to  that  argument,  if  the  tenant  had  no  beast  manuring 
the  land,  the  lord  receives  only  60*.  in  lieu.  Suppose  only  a  part  of 
the  premises  let ;  is  the  lord  to  lose  the  best  beast  and  put  up  with  the 
60«.  ?  Or  suppose  the  beast  manured  the  land  for  a  part  only  of  the 
year?  These  difficulties  can  only  be  met  by  conceding  to  the  lord  the 
option  of  asserting  his  right  under  customs  6  and  7.    2  Wms.  Saund.  168,  a. 

Cur.  adv.  vuU. 

TiNDAL,  C.  J.  The  question  raised  by  this  special  case  is,  whether 
the  plaintiff,  as  lord  of  the  manor  of  Painswick,  was  justified  in  seizing 
the  horse  which  is  the  subject-matter  of  this  action,  as  a  customary 
heriot  due  upon  the  death  of  the  late  Sir  Berkeley  William  Guise,  a 
customary  tenant  of  the  said  manor.  And  the  answer  to  this  question 
appears  to  us  to  depend,  not  so  much  upon  any  discussion  of  the  general 
law  relating  to  heriots,  as  upon  the  proper  construction  to  be  put  upon 
the  customs  of  this  particular  manor.  The  customs  are  set  forth  in  the 
decree  of  the  Court  of  Chancery  which  forms  part  of  this  case,  and 
which  were  afterwards  confirmed  by  a  private  act  of  parliament  passed 
in  the  twenty-first  year  of  King  James  I. 

Such  of  the  customs  of  the  manor  as  claim  our  particular  attention, 
are  the  customs  contained  in  the  sixth,  seventh,  sixteenth  and  seventeenth 
articles  of  the  indenture  set  forth  in  the  decree.  It  appears  by  articles 
6  and  7,  that  a  heriot  is  due  by  custom  to  the  lord  upon  every  surrender, 
and  every  descent,  of  all  customary  tenements  of  the  manor  that  are 
heriotable ;  and  that  such  heriot  is  ''  the  best  quick  cattle ;  and  in  default 
of  such  cattle,  the  best  household  stuffe  or  goods,  of  what  kinde  soever, 
of  the  late  tenant.''  And  it  appears  further  from  article  16,  that  all 
half  yard  lands  within  the  manor  holden  by  copy  (of  which  description 
is  the  tenement  in  question)  are  heriotable. 

So  far  therefore  as  depends  on  these  two  customs,  the  case  is  free  from 
all  doubt.  If  no  other  custom  had  been  set  forth  in  the  decree,  the  right 
of  the  lord  of  the  manor  to  seize  the  horse,  as  the  best  quick  cattle  of 
the  late  customary  tenant  upon  his  death,  would  have  been  inevitable; 
and  the  plaintiff,  the  lord  of  the  manor,  would  have  been  entitled  to 
judgment  in  this  action. 

But  the  difiiculty  arises  from  the  custom  set  out  in  the  seventeenth 
article,  by  which  it  is  provided,  that  if  any  customary  tenant  shall  let 
or  set  his  half  yard  land  which  is  heriotable,  and  at  his  decease  the  lord 
not  answered  the  best  beast  for  his  heriot  ^hich  did  commonly  manure 
the  said  premises  by  the  space  of  one  year  next  before  his  decease,  or 
the  full  value  thereof,  then  such  person  to  whom  the  same  yard  or  half 
yard  by  the  custom  ought  to  come  shall  pay  to  the  lord  or  his  officers, 
within  six  weeks  next  after  the  death  of  such  tenant,  3/.  for  every  yard 
land,  and  40«.  for  every  half  yard,  instead  of  heriot ;  and  in  case  of 
default,  the  lord  may  enter  and  take  one  year's  profits. 

Now  on  the  part  of  the  lord  it  is  contended,  that  notwithstanding  the 
case  may  fall  within  the  seventeenth  custom,  by  reason  of  the  half  yard 
land  being  let  or  set  at  the  time  of  the  tenant's  death,  the  lord  has  still 
the  right  to  the  best  beast  of  the  tenant  under  the  sixth  and  seventh 
customs :  that  the  seventeenth  custom  only  applies  where  the  lord  "  has 
not  been  answered  the  best  beast,"  that  is,  has  not  seized  the  best  beast 
under  the  general  customs :  and  that  the  seventeenth  custom  gives  him 
a  cumulative  remedy  against  the  new  tenant,  or  the  land  itseVi  in  case 
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the  old  tenant  died  without  heing  possessed  of  a  heast,  or  the  lord  was 
unable  to  seize  it.  On  the  other  hand,  the  tenant  insists  that  the  seven- 
teenth custom  applies  to  and  governs  the  case  of  a  half  yard  land  which 
is  let  and  set  at  the  time  of  the  tenant's  death,  and  that  the  lord,  in 
such  case,  can  only  take  the  heriot  given  by  that  custom,  or  the  substitute 
thereof  provided  by  the  same  custom,  and  cannot  resort  to  the  heriot 
given  him  by  the  general  custom.  And  we  think  we  do  less  violence  to 
the  language  of  the  customs  beholding  the  interpretation  contended  for 
on  the  part  of  the  tenant  to  be  the  right  construction ;  namely,  that 
where  the  half  yard  land  is  let  or  set,  the  lord  cannot  seize  the-  best 
beast  or  best  household  stuffe  or  goods  of  the  late  tenant,  but  must  have 
recourse  to  the  heriot  or  the  substitute  thereof  described  and  provided 
for  by  the  seventeenth  custom. 

In  the  first  place,  it  is  difficult  to  hold  the  seventeenth  custom  as  giving 
a  cumulative  remedy  to  the  sixth,  when  it  provides  for  and  relates  to 
only  one  of  the  cases  governed  by  the  general  custom.  For  whilst  the 
general  custom  gives  the  lord  a  heriot  both  upon  surrender  and  descent, 
the  seventeenth  custom  applies  itself  to  the  case  of  descent  only.  Again, 
whilst  the  general  custom  gives  as  a  heriot  '^  the  best  quick  cattle,  and 
in  .default  of  such  cattle,  the  best  household  stuiFe  or  goods,"  the  seven- 
teenth custom  is  altogether  silent  as  to  the  alternative,  and  gives  only 
the  best  beast.  And  as  to  the  argument  on  the  part  of  the  plaintiff, 
that  by  the  very  terms  of  the  seventeenth  custom  it  is  conditional  only, 
namely,  the  lord  not  answered  the  best  beast  for  his  heriot,  we  agree 
that  if  the  condition  had  stopped  here,  the  conclusion  contended  for  by 
the  lord  would  have  been  irresistible ;  but  it  continues  thus,  ^'  the  lord 
not  answered  the  best  beast  for  his  hefyott  which  did  commonly  manure 
the  said  premises  by  the  space  of  one  year  next  before  his  decease,  or 
the  full  value  thereof."  So  that  the  custom  is  so  far  from  letting  in  the 
ordinary  heriot  due  upon  a  descent,  that  it  gives  a  heriot  substantially 
different  in  kind  and  description  in  every  case  falling  within  it :  the  one, 
giving  the  best  quick  cattle  or  best  household  stuff  or  goods  of  the 
customary  tenant;  the  other,  giving  the  best  beast  which  ordinarily 
manured  the  land  for  the  year  next  before  the  tenant's  death,  (whose 
soever  it  might  be,)  or  the  value  thereof.  We  think,  therefore,  we  can 
give  force  to  the  two  customs  in  no  other  manner  than  by  holding  the 
one  to  apply  to  the  case  where  the  customary  tenant  dies  in  occupation 
of  his  heriotable  tenement,  and  the  other  to  the  case  of  the  death  of 
the  tenant  of  a  half  yard  of  land  which  is  let  or  set  at  the  time  of  his 
death. 

In  the  course  of  the  argument  manj/^  difficulties  have  been  put  by  the 
plaintiff's  counsel  as  to  the  possibility  of  enforcing  the  seventeenth 
custom ;  such  as  the  legality  of  a  custom  to  seize  the  best  beast  of  the 
occupier,  or  of  a  stranger ;  the  difficulty  of  applying  the  custom,  if  the 
premises  have  been  manured  only  part  of  a  year,  and  the  like :  but  it  is 
to  be  observed,  that  the  custom  provides  an  election  which  is  free  from 
all  difficulty,  viz.,  the  value  of  the  beast ;  and  as  the  payment  is  to  be 
made  by  the  tenant,  the  election  is  with  him.  And  sfill  further,  in  case 
the  payment  of  this  heriot  altogether  fails,  the  custom  provides  a  re- 
source which  is  altogether  free  from  exception,  viz.,  the  payment  of  40«. 
instead  of  a  heriot,  and  in  default  thereof,  one  whole  year's  profit  of 
the  land. 

It  is  to  be  observed  that  by  this  construction  the  lord  gains  in  many 
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cases  an  immediate  advantage ;  for  he  has  the  certainty  of  a  heriot,  or 
of  a  substitute  for  a  heriot,  which  at  the  time  was  probably  thought  an 
equivalent  in  value,  in  every  case  of  the  death  of  a  tenant  of  a  half  yard 
land  which  is  let  and  set :  and  again,  the  customary  tenant  is  bound  to 
make  good  the  payment  in  lieu  of  the  heriot.     Whereas,  under  the  gene- 
ral custom,  he  has  only  the  best  quick  cattle  or  best  household  stuff  of 
the  customary  tenant,  which  may  be  worth  less ;  or  the  tenant  may  die 
without  possessing  any.     It  appears,  therefore,  a  more  just  as  well  as 
sound  construction  not  to  throw  into  the  lord's  scale  the  benefit  of  both 
customs.     And  we  are  the  more  inclined  to  this  construction,  because 
upon  general  principles  the  custom  of  heriots  is  not  a  custom  to  be  ex- 
tended in  favour  of  the  lord ;  and  in  this  particular  case  the  confirming 
of  the  customs  was  the  result  of  a  bargain  or  agreement  between  the 
lord  and  the  tenants,  in  which,  according  to  the  language  of  the  arbi- 
trators to  whom  the  differences  were  referred,  "  the  tenants  have  given 
for  buying  their  peace  a  very  ample  and  liberal  satisfaction  to  their 
landlord,  not  inferior,  in  our  opinions,  to  the  true  worth  of  any  benefits 
they  shall  or  may  receive  by  this  order." 

We  therefore  think,  for  the  reasons  above  given,  a  nolle  prosequi  must 
be  entered.  Judgment  for  defendant. 
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ERNEST  against  BROWN.— p.  162. 

The  jury  being  directed  that  the  evidence  upon  the  first  count  was  conflicting,  but  that  upon  the 
■ecjnd  count  the  plaintiff  was  entitled  to  a  verdict  with  at  least  U,  damages,  gave  a  venlicl 
for  If.,  which  the  associate  entered  upon  the  postea,  as  a  general  verdict  A  question  arising 
as  to  the  taxation  of  costs  in  the  thiid  term  after  the  trial,  Held,  that  the  judge  who  presided, 
might  at  any  time  direct  the  verdict  to  be  entered  according  to  the  plain  intention  of  the  jury. 

The  declaration,  in  debt,  contained  three  counts. 

The  first  for  work  and  labour  in  raising  money  for  the  defendant ; 

The  second  for  goods  sold  and  delivered  ; 

The  third  on  an  account  stated. 

The  bill  of  particulars  on  the  second  count  was, 

« For  a  cart  sold, £5    0    0 

Deduct,  the  sum  paid  by  Mr.  Brown,  -  113    0 


£3     7     0' 


The  defendant  pleaded  nunquam  indebitatusbeyond  3/.  7«.  Od.^  and 
as  to  that  sum,  payment  into  Court. 

At  the  trial,  sittings  after  Hilary  term,  1837,  the  evidence  as  to  the 
>iirork  and  labour  was  contradictory,  the  defendant's  case  tending  to 
show  that  it  had  been  done  gratuitously. 

No  evidence  was  offered  as  to  the  account  stated. 

And  upon  the  count  for  goods  sold  and  delivered,  the  defendant,  in 
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addition  to  his  payment  into  Court,  relied  upon  the  plaintiff's  particular 
as  an  admission  of  the  payment  of  1/.  I3s.  Od. 

TiNDAL,  C.  J.,  left  it  to  the  jury  to  determine,  upon  the  conflicting 
evidence,  whether  or  not  any  thing  was  due  to  the  plaintiff  upon  the 
count  for  work  and  labour;  but  told  them,  with  respect  to  the  count  for 
goods  sold  and  delivered,  that  as  the  defendant  had  not  pleaded  payment 
of  the  1/.  13^.  Od,y  he  was  not  in  a  situation  to  prove  it,  even  by  the 
plaintiff^'s  particular,  (a)  and  that  upon  that  count  the  plaintiff  was  en- 
titled to  a  verdict  of  at  least  1*. 

The  jury  found  a  verdict  for  U.,  which  was  entered  on  the  postea 
generally,  and  no  application  was  made  at  the  trial  or  afterwards  to 
confine  it  to  the  second  count.     But 

The  master,  upon  the  taxationof  costs,  having  allowed  the  defendant 
the  general  costs  in  the  cause,  and  then,  upon  a  review  of  taxation, 
having  declined  to  allow  the  plaintiff  the  costs  on  the  first  and  third  counts, 

A  rule  nisi  was  obtained  for  a  second  review  of  the  taxation,  on  the 
ground  that  as  the  verdict  had  been  entered  generally,  and  had  not  been 
confined  to  the  second  count,  the  plaintiff  was  entitled  to  the  costs  upon 
all  the  counts. 

B.  Alexander  and  Bayley^  who  showed  cause,  contended,  that,  taking 
the  verdict  in  connexion  with  the  summing  up  of  the  Chief  Justice,  it 
was  manifestly  the  intention  of  the  jury  to  apply  their  finding  to  the 
second  count  only ;  that  the  entering  it  as  a  general  verdict  was  a  mis- 
take of  the  officer  of  the  Court,  which  the  Court  would  correct,  even 
without  application,  whenever  such  correction  might  be  necessary; 
and  that  if  the  verdict  had  been  entered  correctly  the  taxation  of  the 
master  could  not  be  impeached. 

Wilde^  Serjt.,  and  Peacock^  in  support  of  the  rule.  The  verdict  hav- 
ing been  found  generally,  was  properly  entered  bv  the  associate.  The 
Court  has  no  jurisdiction  to  inquire  what  was  the  mtention  of  the  jury, 
but  must  record  the  verdict  as  it  is  given  in.  In  Reece  v.  Lee^  7  fi. 
Moore,  269,  (17  E.  C.  L.  R.,)  where  a  declaration  in  trespass  contained 
two  counts, — the  first,  for  assaulting  the  plaintiff  and  destroying  a 
scraper  affixed  to  his  house ;  and  the  second,  for  destroying  the  scraper ; 
and  the  jury  found  a  general  verdict  for  him,  damages  2«. — it  was  held, 
that  he  was  entitled  to  his  full  costs,  and  the  Court  would  not  allow  the 
postea  to  be  amended,  by  entering  the  verdict  for  the  defendant  on  the 
first  count.  So,  in  Spencer  v.  Goter,  1  H.  Bl.  78,  the  Court  decided 
they  would  not  alter  a  verdict  unless  it  appeared  on  the  face  of  it  that 
the  alteration  would  be  according  to  the  intention  of  the  jury.  In  Jack- 
son V.  Williams^  2  T.  R.  281,  the  Court  refused,  at  a  distance  of  time 
after  the  trial,  to  amend  the  postea  by  increasing  the  damages  given  by 
the  jury,  although  all  the  jurymen  joined  in  an  affidavit  stating  their 
intention  to  have  been  to  give  the  plaintiff  such  increased  sum,  and  that 
they  conceived  that  the  verdict  they  had  given  was  calculated  to  give 
such  sum :  and  the  Court  said,  "  If  any  doubt  had  arisen  as  to  the 
meaning  of  the  jury,  if  they  had  found  a  sum  inadequate  to  the  value 

{roved,  the  proper  time  for  requiring  an  explanation  was  at  the  trial. 
t  was  too  late  now :  such  a  practice  would  be  productive  of  infinite  mis- 
chief;  and  it  was  better  that  the  present  plaintiff  should  suffer  an  incon* 
venience,  than  that  such  a  rule  should  be  introduced."     Here,  there  was 
(a)  See  ante,  3  New  Casei,  674,  (82  £.  C.  L.  R.  276.) 
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evidence  on  the  first  as  well  as  the  second  count ;  and  in  Holt  v.  Scole- 
field,  6  T.  R.  691,  Lawrence,  J.,  said,  "  That  the  plaintiff  ought  not  to 
be  at  liberty  to  amend  by  the  judge's  notes  in  this  case,  because  the 
eyidence  applied  as  well  to  the  bad  as  to  the  good  counts."  At  all 
events,  in  order  to  justify  the  taxation  of  the  costs,  an  application  to 
amend  should  have  been  made  at  the  trial,  or  within  the  first  four  days 
of  the  ensuing  term,  when  the  plaintiff  might  have  had  the  opportunity 
of  resisting  it,  or  of  being  induced  to  move  for  a  new  trial.  The  defend- 
ant might  at  least  have  put  himself  in  motion  upon  the  former  review 
of  the  taxation :  it  was  now  too  late.  In  Harriion  v.  King,  1  B.  & 
Aid.  161,  Lord  Ellenborough  said,  "  Although  the  plaintiff  might  have 
been  permitted  to  indulge  in  sleep  for  a  season,  he  should  have  been 
aroused  by  the  writ  of  error.  The  moment  the  writ  of  error  was 
brought,  it  was  notice  to  a  man  who  did  not  sleep  the  sleep  of  death 
over  his  rights." 

TiNDAL,  C.  J.,  (after  stating,  as  above,  the  circumstances  under  which 
the  verdict  had  been  given,)  said,  It  is  the  ordinary  practice,  when  any 
mistake  has  arisen  at  the  trial,  to  apply  to  the  judge  to  say  by  reference 
to  his  notes  on  what  counts  the  verdict  is  to  be  entered.  I  should  have 
had  no  hesitation  at  the  time,  and  I  cannot  entertain  a  doubt  now,  upon 
referring  to  my  notes,  that  the  intention  of  the  jury  was  to  have  given 
a  verdict  for  Is.  on  the  count  as  to  which  I  so  directed  them.  It  is  said 
that  a  considerable  time  has  elapsed  since  the  trial  of  this  case,  and  that 
the  defendant,  therefore,  would  not  be  entitled  to  have  the  postea  amend- 
ed, even  if  he  were  to  make  a  substantive  application  to  that  effect; 
but  probably  he  did  not  feel  hurt  by  the  form  of  the  verdict,  till  the  pres- 
sure arose  upon  the  question  of  costs.  I  certainly  think  that  the  deci- 
sion of  this  Court  ought  not  to  be  one  way  and  the  record  another ;  but 
the  parties  had  better  come  before  me  at  chambers,  and  I  will  hear  them 
upon  the  subject  of  amending  the  postea,  and  shall  be  open  to  any  ar- 
guments which  the  plaintiff  on  that  occasion  may  be  prepared  to  adduce. 
If  no  application  is  made,  the  taxation  must  be  reviewed. 

Park,  J.  Upon  the  whole  of  this  case  it  is  manifest  that  the  entry 
of  this  verdict  in  its  present  shape  was  a  mere  slip,  unless  it  is  to  be 
supposed  that  the  jury  were  either  foolish  or  mad.  It  would  be  gross 
injustice  not  to  alter  the  record  in  such  a  case  as  this.  Spencer  v.  Goter^ 
and  the  other  cases  cited,  are  in  support  of  an  application  to  amend  un- 
der such  circumstances  as  the  present. 

Vaughan,  J.  I  am  of  the  same  opinion.  The  difficulty  arises  from 
the  state  of  the  record  not  corresponding  with  the  intention  of  the  jury ; 
it  would  certainly  be  incongruous  to  refuse  the  plaintiff  costs  on  the 
first  and  third  counts  in  the  present  state  of  the  record.  But  the  real 
question  is,  how  the  verdict  is  to  be  entered ;  and,  looking  at  the  facts 
of  the  case,  it  is  impossible  not  to  see  that  the  jury  negatived  the  plain- 
tiff's right  of  action  on  the  first  and  third  counts.  The  verdict  is  merely 
for  nominal  damages;  and  no  man  of  common  sense  can  apply  the  U. 
otherwise  than  to  the  second  ^count.  We  are  not  precluded  from  ad- 
vancing justice  by  correcting  a  mistake  in  entering  the  verdict  of  the 
jury.  We  certainly  cannot  alter  the  verdict  against  the  intention  of  the 
jury;  but  here  I  assume,  and  I  think  from  the  clearest  evidence,  that 
vire  are  only  giving  effect  to  that  intention.  I  think  the  record  should  be 
amended ;  and  if  any  costs  have  been  incurred  by  not  coming  earlier, 
they  should  be  paid  by  the  defendant. 
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B0SANQUET9  J.  As  long  as  the  record  is  in  its  present  state,  the  tax- 
ation certainly  cannot  be  supported ;  but  it  is  competent  to  the  Chief 
Justice  to  amend  the  postea,  by  ordering  the  verdict  to  be  entered  foi 
the  defendant  on  the  first  and  third  counts,  and  for  the  plaintiff  virith  U. 
damages  on  the  second  count. 

Rule  suspended,  to  give  the  defendant  an  opportunity  of 
applying  to  amend  the  postea. 


LYGETT  against  TENANT.— p.  168. 

The  date  of  the  writ  of  summons  not  inserted  in  the  issue  delivered  to  the  defendant,  was  inserted 
by  the  plaintiffin  the  writ  of  trial :  Held,  an  irregularity  for  which  the  writ  of  trial  might  be 
■et  aside,  notwithstanding  the  defendant  had  appeared,  under  protest,  at  the  trial. 

Wilde,  Serjt.,  moved  to  set  aside  the  writ  of  trial  in  this  cause  for 
irregularity. 

In  the  issue  delivered  to  the  defendant,  the  date  of  the  writ  of  sum- 
mons was  not  set  out  as  required  by  the  form  No.  1,  given  in  the  rule 
of  Hilary  4  W.  4.  But  in  the  writ  of  trial,  corresponding  with  the  form 
No.  5,  the  date  of  the  writ  of  summons  was  set  out.  The  issue  was  in 
the  defendant's  hands  eight  days  before  the  trial. 

At  the  trial,  the  defendant  pointed  out  the  variance,  and  protested 
against  going  on ;  but  the  under-sheriff  having  overruled  the  objection, 
the  trial  proceeded ;  and  a  verdict  was  found  for  the  plaintiff  for  IL 
28.  6d. 

Wilde  contended  that  the  variance  was  material,  because  the  defend- 
ant, not  being  confined  by  any  date  of  the  writ  of  summons  expressed 
on  the  issue,  might  be  taken  by  surprise  at  the  date  inserted  without 
authority  in  the  writ  of  trial.     In  Whipple  v.  ManUy^  1  Mees.  &  Wels. 
432,  the  writ  of  trial  was  held  conclusive  as  to  the  date  of  the  writ  of 
summons ;  and  in    White  v.  Farrer^  2  Mees.  &  Wels.  288,  where  the 
date  of  the  writ  of  summons  was  untruly  stated  in  the  writ  of  trial,  the 
Court  set  aside  the  verdict.     In  Percival  v.  Connelly  3  New  Cases,  877, 
(32  E.  C.  L.  R.,)  the  variance  which  the  Court  offered  to  amend  was  not 
between  the  writ  of  trial  and  the  issue,  but  between  the  writ  of  trial  and 
the  writ  of  summons.     Here,  the  defendant  was  bound  by  the   issue, 
and  had  no  knowledge  of  the  writ  of  trial  till  the  cause  came  on :   his 
appearance  then,  was  no  waiver  of  the  objection,  for  he  protested  against 
going  on ;  and  if  the  plaintiff  chose  to  drag  him  to  the  stake,  he  was 
entitled  to  defend  himself  as  well  as  the  occasion  permitted.     Solt  v. 
MeddowcToft,  4  M.  &  S.  467,  (30  E.  C.  L.  R.)     WoHhington  v.  Wigley, 
5  Dowl.  209,  is  in  point.     There,  the  omission  to  transcribe  into  the 
issue  delivered,  the  dates  of  the  pleadings,  was  held  to  constitute  a 
variance  of  which  the  defendant  was  entitled  to  avail  himself  after  trial, 
and  after  the  roll  was  made  up,  although  the  dates  appeared  on  the 
roll. 

James  showed  cause  in  the  first  instance. 

The  defendant  has  waived  the  objection  by  acceptingthe  issue  and 
attending  at  the  trial.  In  Worthington  v.  Wigley  and  White  v.  Farrer 
the  defendant  did  not  attend.     The  form  of  the  writ  of  trial  set  forth 
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in  the  rule  of  court  does  not  require  the  insertion  of  the  issue ;  and  if 
the  issue  is  imperfect,  the  defendant  should  have  refused  to  attend  the 
trial,  and  have  excepted  to  the  issue,  in  order  that  the  plaintiif  might 
have  the  opportunity  of  amending  it,  to  which  he  is  entitled :  Cox  v. 
Painter^  1  Nev.  &  Per.  581,  (36  E.  C.  L.  R.)  It  was  decided  yesterday 
in  the  Court  of  Exchequer,  tnat  if  the  defendant  attend  the  trial  he 
waives  the  objection,  notwithstanding  any  protest. 

Wilde.  That  decision  is  incompatible  with  Holt  v.  Meddowcroft. 
The  plaintiff  here  has,  without  consent,  or  authority  of  the  court,  inserted 
in  the  writ  of  trial  matter  which  does  not  appear  on  the  issue,  of  which 
alone  the  defendant  is  cognizant.  It  would  be  dangerous  if  such  a 
mode  of  practice  were  to  go  unrepressed. 

Tii^DAL,  C.  J.  According  to  the  best  of  my  judgment,  Worthington 
V.  Wigley  appears  to  have  been  rightly  decided.  It  is  a  case  in  point ; 
with  the  exception  that  there,  the  defendant  did  not  appear  at  the  trial ; 
here,  he  appeared,  protested  against  the  proceedings,  and  told  the  plain- 
tiff he  must  go  on  at  his  peril.  But  it  would  be  a  most  dangerous  prece- 
dent if  we  were  to  hold,  that  a  defendant  who,  dragged  to  the  stake, 
and  protesting  against  the  regularity  of  the  proceeding,  answers  the 
attack  of  his  opponent's  counsel,  is  to  be  deemed  thereby  to  have  waived 
his  objection  to  the  trial.  I  think,  therefore,  that  the  defendant  having 
answered  under  protest,  there  is  no  material  distinction  between  this 
case  and  Worthington  v.  Wigley.  And  the  objection  arises  on  a  matter 
of  substance  in  the  issue,  which  the  plaintiif,  without  authority,  took  * 
upon  himself  to  alter  in  the  writ  of  trial.  The  writ  of  trial  ought  to 
correspond  with  the  issue ;  and  for  want  of  such  correspondence  this 
proceeding  would  be  irregular :  but  I  put  my  decision  on  the  higher 
ground,  that  the  party  cannot  be  allowed  to  alter  the  proceedings,  as 
set  forth  in  the  issue,  of  his  own  authority.  The  present  rule  therefore 
must  be  made  absolute. 

Park,  J.  Worthington  v.  Wigley  is  a  case  in  point.  The  Chief  Justice 
there  said  '^  the  issue  must,  no  doubt,  be  a  faithful  transcript  of  the 

5 leadings  ;*'  and  the  writ  of  trial  must  be  a  transcript  of  the  issue, 
'here  would  be  great  danger  in  allowing  parties,  after  the  papers  are 
delivered,  to  alter  the  pleadings  without  the  authority  of  the  Court.  As 
to  the  effect  of  the  defendant's  appearing  under  a  protest,  I  must  pre- 
sume to  differ  from  the  judgment  said  to  have  been  pronounced  yesterday 
in  the  Court  of  Exchequer  on  that  point ;  for  though  there  is  some 
difference  between  the  case  of  Holt  v.  Meddowcroft  and  the  present,  I 
cannot  but  be  impressed  by  the  strong  language  of  Lord  Ellenborough 
applied  to  a  defendant  under  similar  circumstances.  When  a  man  is 
dragged  to  the  stake,  and  attacked  with  all  the  vehemence  of  contending 
counsel,  he  must  not  be  taken  to  have  waived  an  objection  because  he 
endeavours  to  do  the  best  he  can. 

Vaughan,  J.  I  am  of  the  same*  opinion.  We  ought  not,  without 
good  ground,  to  depart  from  the  decision  in  Worthington  v.  Wigley^  for 
it  would  lead  to  great  inconvenience  if  parties  were  allowed  to  alter  the 
record  without  authority. 

We  are  pressed  with  a  decision  of  the  Court  of  Exchequer  as  to  the 
effect  of  a  defendant  appearing  and  defending  under  protest :  but  a  de- 
fendant is  not  to  be  baited  at  the  stake  without  raising  his  hand  in  self- 
defence;  and  his  doing  so  is  not  to  be  taken  as  a  waiver  of  any  legiti- 
mate objection. 
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The  plaintiff  here  having  presumed  to  alter  the  transcript  of  the  issue, 
the  writ  of  trial  is  not  the  true  record  between  the  parties ;  and  this 
rule  must  be  made  absolute. 

BosANQUET,  J.  I  adhere  to  the  decision  in  Worthington  v.  Wigley ; 
which  is  a  stronger  case  than  the  present.  It  has  been  urged  that  the 
form  No.  6,  rule  Hilary  4  W.  4,  does  not  require  the  issue  to  be  inserted 
in  the  writ  of  trial,  though  it  does  require  the  pleadings :  but  the  date 
of  the  writ  of  summons  must  be  stated  in  the  issue,  and  the  defendant 
has  a  right  to  expect  that  the  writ  of  trial  will  contain  that  which  has 
been  delivered  with  the  issue.  It  is  said  that  he  waived  the  objection  by 
attending  the  trial.  If  he  had  attended  without  taking  the  objection, 
there  might  be  some  ground  for  supposing  a  waiver;  but  when  he  de- 
fended under  protest,  he  is  not  to  be  deemed  to  have  waived  his  objection, 
because  he  defends  himself  when  he  cannot  avoid  it.  The  case  falls 
within  the  principle  of  Holt  v.  Meddowcroft ;  and  this  rule  must  be 
made  Absolute. 


ESDAILE  against  MARSHALL.— p.  172. 

The  affidayit  for  a  dittringat  to  compel  appearance,  ought  to  state  deponent's  belief  that 

defendant  is  within  the  realm,  and  inquiries  made  at  his  last  place  of  abode. 
AffidaTit  of  inquiry  at  his  last  supposed  place  of  abode,  held  insuflScient. 

• 

WiLDB,  Serjt.,  obtained  a  rule  nisi  to  set  aside,  for  irregularity,  a 
judgment  obtained  against  the  defendant  in  an  action  on  a  bill  of 
exchange  for  a  considerable  amount. 

From  the  early  part  of  1835,  the  defendant  had  been  residing  in 
France ;  but  the  plaintiff,  on  the  13th  of  April,  1887,  sued  out  a 
distringas  to  compel  appearance,  under  2  W.  4,  c.  39,  s.  3,  and  upon 
the  return  of  non  est  inventus  and  nulla  bona,  entered  an  appearance 
for  the  defendant,  and  proceeded  to  judgment ;  on  which  judgment  he 
afterwards  sued  the  defendant  in  a  French  court. 

The  irregularity  complained  of  was,  that  the  defendant  being  abroad 
the  process  ought  not  to  have  been  by  distringas  to  compel  appearance^ 
but  by  distringas  to  effect  an  outlawry :  Fraser  v.  Case,  9  Bingh.  464, 
(23  E.  C.  L.  R.) 

The  affidavit  on  which  the  distringas  was  obtained  stated  an  inquiry 
made  for  the  defendant  on  the  5th,  6th,  and  19th  of  February,  1837, 
"at  the  last  supposed  place  of  residence  of  the  defendant,"  Ebford 
Cottage  in  Devonshire,  where  the  defendant  had  resided  in  1831 ;  upon 
which  inquiry  the  applicant  was  told  that  the  defendant  was  not  there ; 
and  further  inquiries  made  at  the  same  place  on  the  20th,  22d,  and  26th 
of  April,  1837,  when  the  answer  was,  that  the  defendant  had  left  the 
place  nearly  two  years  before,  and  was  supposed  to  be  in  "  France  or  in 
London:"  the  distringas  was  then  left  with  "a  person"  at  the  said 
cottage,  with  a  request  that  it  might  be  delivered  to  the  defendant. 

It  was  objected,  that  neither  the  plaintiff  nor  his  attorney  in  that  affi- 
davit, or  in  the  affidavits  in  answer  to  this  rule,  deny  that  they  knew 
where  the  defendant  was  at  the  time  the  distringas  was  obtained,  or 
asserted  their  belief  that  he  lived  at  Ebford,  or  even  in  England,  at  that 
time :  that  the  affidavits  on  which  the  distringas  had  been  obtained  did 
not  pursue  the  ordinary  form  of  deposing  to  appointments  at  the  defend- 
ant's residence,  but  spake  only  of  inquiries  at  his  last  supposed  resi- 
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dence ;  and  did  not  disclose  any  inquiry  made  of  the  defendant's  banker, 
attorney,  or  mother,  with  whose  places  of  abode  the  plaintiff  was  well 
acquainted. 

W*  H.  Watson  showed  cause  on  affidavits,  by  which  he  sought  to 
establish  that  the  plaintiff  and  his  attorney  had  disclosed  all  they  knew 
at  the  time  they  obtained  the  distringas,  and  to  throw  doubt  on  the  fact 
of  the  defendant's  residence  in  France. 

Sed  per  Curiam, 

The  affidavit  on  which  the  distringas  issued  is  so  framed  that  the 
writ  may  be  said  to  have  issued  without  authority.  The  defendant 
should  be  let  in  to  defend  on  entering  a  common  appearance. 

Rule  absolute. 


NEWTON  against  SPENCER.— p.  174.' 

The  statute  1  Vict.  c.  66,  is  not  retrospectlTe ;  and  an  attorney,  not  of  the  Court  of 
G.  P.,  who  commenced  an  action  in  that  Court  before  the  15th  of  Jolj,  1837,  and 
obtained  judgment  after  that  day,  was  held  entitled  to  such  costs  only  as  were  incurred 
after  the  16th  of  July. 

This  action  was  commenced  in  the  Court  of  Common  Pleas  on  the 
12th  of  May,  1837,  by  an  attorney  not  of  that  Court ;  and  a  verdict 
was  found  for  the  plainti£f  at  the  last  York  Assizes,  the  commission  day 
of  which  was  the  11th  of  July. 

On  the  16th  of  July,  1837,  was  passed  the  statute  1  Vic.  c.  56,  the 
fourth  section  of  which  enacts,  "  that  any  person  who  shall  have  been 
duly  admitted  an  attorney  in  any  one  of  her  Majesty's  courts  of  law  at 
Westminster  shall  be  at  liberty  to  practise  in  any  other  of  her  Majesty's 
courts  of  law  at  Westminster,  although  he  may  not  have  been  admitted 
an  attorney  thereof;  and  that  no  person,  having  been  duly  admitted  an 
attorney  or  solicitor  in  any  of  her  Majesty's  courts  of  law  or  equity  at 
Westminster,  shall  be  prevented  from  recovering  or  receiving  the  amount 
of  any  costs  which  would  otherwise  have  been  due  to  him,  by  reason  of 
his  not  being  admitted  an  attorney  or  solicitor  of  the  court  in  which  such 
costs  shall  have  been  incurred." 

Judgment  having  been  signed  for  the  plaintiff  on  the  17th  of  Novem- 
ber, the  costs  were  taxed ;  and  the  master  allowed  the  whole,  notwith- 
standing it  was  objected  that  the  plaintiff's  attorney  not  being  an  attor- 
ney of  this  Court,  no  costs  incurred  previously  to  the  15th  of  July  ought 
to  have  been  allowed,  unless  where  money  for  carrying  on  the  action 
had  actually  been  advanced  by  the  client.  Paterson  v.  Powell,  9 
Bingh.  320,  620,  (23  E.  C.  L.  R. ;)  Hyde  v.  Latham,  3  Tyr.  143. 

The  costs  here  amounted  to  75Z.  6«.  6(2.,  612.  17^.  4<2.  of  which  were 
incurred  after  the  15th  of  July. 

Wightman,  contending  that  the  statute  was  not  retrospective,  obtained 
a  rule  nin  for  a  review  of  the  taxation,  and  the  disallowance  of  costs 
incurred  previously  to  the  15th  of  July. 

Wilde,  Serjt.,  showed  cause.  The  act  refers  to  the  time  at  which  it 
IB  sought  to  recover  the  costs,  not  to  the  time  when  they  are  incurred. 
The  first  claqse  of  the  fourth  section  expressly  enables  an  attorney  of 
one  court,  after  the  passing  of  the  act,  to  practise  in  any  other  court 
of  Westminster  Hall.  And  the  transaction  of  the  business  being  legal- 
ized, a  title  to  receive  costs  for  the  business  transacted  must  ensue. 

If  such  be  the  true  intention  of  the  first  clause,  it  is  necessary,  in 
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order  to  give  a  meaning  to  the  second,  to  construe  it  as  extending  to 
something  further  than  that  which  is  contained  in  the  preceding.  It  is 
not  to  he  supposed  that  the  words  of  the  second  are  merely  repetition. 
The  meaning  appears  to  be,  "  that  no  person  having  been  admitted  in 
any  one  court  shall  be  prevented  from  recovering  or  receiving  costs  in- 
curred in  any  of  the  other  courts  by  reason  of  his  not  being  admitted  in 
such  last-mentioned  courts."  It  would  be  difficult  to  assign  any  specific 
meaning  to  the  second  clause  beyond  that  contained  in  the  first,  if  the 
interpretation  proposed  be  not  the  true  one,  and  it  is  no  answer  to  say 
that  in  certain  cases  this  may  operate  retrospectively. 

In  Towler  v.  Chatterton,  6  Bingh.  258,  (19  E.  C.  L.  R.,)  the  Court 
of  Common  Pleas  held  that  the  words  of  9  G.  4,  c.  14,  "  no  acknowledg- 
ment, unless  in  writing,  shall  take  any  case  out  of  the  operation  of  the 
statute  of  limitations,"  had  a  retrospective  operation.  In  Cox  v.  Thomch 
soHy  2  Cro.  &  Jer.  498,  the  Court  held,  that  the  rule  of  Hilary  term  1 
W.  4,  s.  74,  applied  to  every  taxation  which  took  place  after  the  com- 
mencement of  the  following  Easter  term,  without  reference  to  the  time 
when  the  costs  were  incurred.  The  language  of  that  rule  is  similar  to 
that  of  the  second  clause  of  section  4, 1  Vic.  c.  56.  In  Freeman  v. 
Moi/es,  1  Adol.  &  Ell.  338,  (28  E.  C.  L.  R.,)  the  Court  held  that  the 
thirty-first  section  of  3  &  4  W.  4,  c.  42,  by  which  executors  are  made 
liable  to  costs,  had  a  retrospective  operation ;  and  that  executors  who 
had  commenced  an  action  before  the  passing  of  that  act  were  liable  to 
the  costs  of  such  action.  In  Pickup  v.  Wharton,  2  Cro.  &  Mees.  401, 
it  appears  that  this  opinion  received  the  sanction  of  all  the  Courts.  It 
is  true  that  in  Bum  v.  Carvalho,  1  Adol.  &  Ell.  883,  (28  E.  C.  L.  R, 
the  Court  decided  that  the  thirtieth  section  of  the  same  act  had  only  a 
prospective  operation;  but  the  di£ference  between  the  sections  is  clear. 
The  latter  section  is  not,  that  interest  shall  be  allowed  on  writs  of  error, 
which,  under  the  authority  of  the  preceding  cases,  would  have  had  a  re- 
trospective operation;  but  that  "if  any  person  shall  thereafter  sue  out 
a  writ  of  error,  interest  shall  be  allowed  ;'*  words  clearly  restricting  the 
operation  of  the  statute  to  future  cases.  The  defendant  here  seeks, 
contrary  to  the  provisions  of  the  act,  to  prevent  the  attorney  from  reco- 
vering the  amount  which  would  otherwise  have  been  due  to  him,  by 
reason  of  his  not  being  an  attorney  of  this  Court ;  but  as  he  seeks  to 
recover  it  after  the  15th  of  July,  he  is  clearly  entitled. 

Wightman.  If  judgment  had  been  signed  on  the  14th  of  July,  and 
the  costs  had  been  taxed  on  the  16th,  the  16th  would  be  the  day  when 
the  attorney  sought  to  recover  them,  and  yet  the  act  would  give  him  no 
title.  He  can  only  claim  for  costs  incurred  after  he  was  allowed  to 
incur  them.  The  language  of  the  act  is  unambiguous,  and  only  pros- 
pective. 

TiNDAL,  C.  J.  The  language  of  the  act  is,  **  that  any  person  who 
fihall  have  been  duly  admitted  an  attorney  in  any  of  her  Majesty's  courts 
of  law  at  Westminster,  shall  be  at  liberty  to  practise  in  any  other  of 
her  Majesty's  courts  of  law  at  Westminster,  although  he  may  not  have 
been  admitted  an  attorney  thereof;  and  that  no  person  having  been  duly 
admitted  an  attorney  or  solicitor  in  any  of  her  Majesty's  ^ourts  of  law 
or  equity  at  Westminster,  shall  be  prevented  from  recovering  or  receiving 
the  amount  of  costs  which  would  otherwise  have  been  due  to  him,  by 
reason  of  his  not  being  admitted  an  attorney  or  solicitor  of  the  court  in 
which  such  costs  shall  have  been  incurred;"  and  I  think  those  words 
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cannot  be  taken  to  be  retrospective.  Prior  to  the  passing  of  the  act,  no 
attorney  could  sue  in  a  court  in  which  he  had  not  been  admitted ;  and 
when  after  this  act  he  is  enabled  to  sue  in  any  court,  it  is  not  necessary 
that  his  remedy  for  costs  should  be  held  more  than  co-extensive  with  his 
newly  acquired  right.  There  is  nothing  in  the  language  of  the  act  to 
carry  it  further  than  that. 

The  Master,  therefore,  may  tax  all  costs  accruing  subsequently  to  the 
15th  of  July.  Rule  absolute. 

HARTSHORNE  against  WATSON.— p.  178. 

An  action  of  covenant  lies  for  rent  reserved  by  indenture,  and  accruing^  before  a  re-entiy  for  a  for- 
feiture, notwithstanding  the  lessor  under  such  re-entry  is  to  have  the  premises  again,  "  as  if  the 
indenture  had  never  been  made." 

The  declaration  stated,  that  on  the  1st  of  April,  1812,  by  a  certain  in- 
denture then  made  between  the  plaintiff  of  the  one  part,  and  one  Alex- 
der  Christie  of  the  other  part,  the  plaintiff  demised  unto  the  said  A. 
Christie  a  certain  shop,  rooms,  and  premises,  with  the  appurtenances 
thereto  belonging ;  to  have  and  to  hold  the  said  shop,  rooms,  and  pre- 
mises thereby  demised,  with  the  appurtenances,  unto  the  said  A.  Christie, 
his  executors,  administrators,  and  assigns,  from  the  25th  of  March,  then 
last  past,  for  the  term  of  twenty-six  years ;  yielding  and  paying  yearly 
and  every  year  during  the  said  term  unto  the  plaintiff,  his  executors,  ad- 
mi  nbtrators,  and  assigns,  the  nett  yearly  rent  of  100/.,  on  the  usual  days 
of  payment  of  rent  in  the  year,  that  is  to  say,  the  24th  of  June,  the  29th 
of  September,  the  25th  of  December,  and  the  25th  of  March  in  each  and 
every  year,  by  even  and  equal  portions;  the  first  payment  thereof  to 
be  made  on  the  24th  of  June  then  next  ensuing,  clear  of  all  extra  and 
additional  taxes  which  might  be  laid  or  imposed  upon  the  said  thereby 
demised  premises  in  consequence  of  any  addition  or  improvements  which 
the  said  A.  Christie,  his  executors,  administrators,  or  assigns  might  make 
to  the  same :  by  virtue  of  which  demise  the  said  A.  Christie  afterwards, 
to  wit,  on,  &c.,  entered  into  and  upon  all  and  singular  the  said  demised 
premises,  with  the  appurtenances,  and  became  and  was  possessed  there- 
of for  the  said  term,  &c.,  to  him  thereof  granted ;  that  after  the  making 
of  the  indenture,  and  during  the  term  thereby  granted,  to  wit,  on  the 
24th  of  August,  1826,  ail  the  estate,  &c.,  of  the  said  A.  Christie,  of  and 
in  the  said  demised  premises,  with  the  appurtenances,  by  assignment 
thereof  then  made,  legally  came  to  and  vested  in  the  defendant,  who 
then  entered  into  and  upon  the  said  demised  premises,  with  the  appur- 
tenances, and  became  and  was  possessed  thereof  for  the  residue  of  the 
said  term,  and  continued  so  possessed  thereof  until  and  upon  a  certain 
other  day,  to  wit,  th^  25th  of  March,  1830 ;  that  after  the  making  of  the 
indenture,  and  during  the  said  term  thereby  granted,  and  after  the  de- 
fendant became  such  assignee  as  aforesaid,  and  while  the  defendant 
was  possessed  of  the  said  demised  premises,  with  the  appurtenances,  to 
wit,  on  the  25th  of  March,  1830,  a  large  sum  of  money,  to  wit,  the  sum 
of  150/.  of  the  rent  aforesaid  for  the  space  of  one  year  and  two  quarters 
of  the  said  term  then  elapsed^ — the  whole  of  such  period  having  elapsed 
after  the  defendant  had  become  and  was  such  assignee  as  aforesaid,  and 
while  she  was  so  possessed  of  the  said  demised  premises, — became,  and 
was,  and  still  is,  in  arrear  and  unpaid  to  the  plaintiff. 
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The  defendant  pleaded,  fourthly,  that  in  and  by  the  said  supposed 
indenture,  it  was  provided  that  if  the  said  rent  should  be  behind  and 
unpaid  for  the  space  of  fourteen  days  next  after  any  of  the  days  of 
payment,  or  if  the  sajd  A.  Christie,  his  executors,  administrators,  or 
assigns,  should  neglect  or  fail  in  or  b6  guilty  of  a  breach  of  non-per- 
formance of  any  of  the  covenants,  clauses,  conditions,  and  agreen^ents 
in  the  indenture  contained  on  the  part  of  the  said  A.  Christie,  his  exe- 
cutors, administrators,  and  assigns,  to  be  performed  and  kept,  from 
thenceforth  it  should  and  might  be  lawful  to  and  for  the  plaintitf,  his 
executors,  administrators,  and  assigns,  into  and  upon  any  part  of  the 
said  demised  premises,  in  the  name  of  the  whole,  to  re-enter,  sind  the 
same  to  have  again,  as  if  the  said  indenture  had  never  been  made :  that 
during  the  term  in  and  by  the  said  indenture  granted,  to  wit,  on  the  29th 
of  March,  1830,  default  was  made  in  the  payment  of  the  rent  reserved, 
that  is  to  say,  for  the  said  arrears  which  the  plaintiff  sought  to  recover 
in  this  action,  to  wit,  the  said  sum  of  150/.  in  the  declaration  mentioned; 
and  the  said  A.  Christie,  his  executors,  administrators,  and  assigns, 
therein  neglected  and  failed  in  and  were  guilty  of  a  breach  or  non-per- 
formance of  the  covenants,  clauses,  conditions,  and  agreements  in  the 
indenture  contained  on  the  part  of  the  said  A.  Christie,  his  executors, 
administrators,  and  assigns,  to  be  performed  and  kept,  to  wit,  in  the 
non-payment  of  the  said  rent  for  the  term  of  the  said  arrears  in  the  de- 
claration mentioned  ,  whereupon,  the  plaintiff,  by  reason  thereof,  after 
the  said  150/.  of  the  rent  aforesaid,  for  the  space  aforesaid,  had  been 
and  was  in  arrear,  and  fourteen  days  after  the  day  of  payment  thereof, 
to  wit,  on  the  first  of  June,  1830,  and  before  the  commencement  of  this 
suit,  into  and  upon  all  and  every  part  of  the  said  demised  premises  re- 
entered, and  the  same  had  again  as  if  the  said  lease  had  never  been  made, 
whereby  the  said  rent  reserved  and  arrears  thereof,  and  the  said  in- 
denture, whereby  the  same  was  reserved  and  granted,  became  and  were 
extinguished,  merged,  and  released. 

Fifthly,  That  the  said  supposed  causes  of  action  in  the  declaration 
mentioned  did  not,  nor  did  either  or  any  part  thereof,  accrue  within  six 
years  next  before  the  commencement  of  this  suit. 

Replication,  as  to  the  fourth  plea,  (except  so  far  as  the  same  related 
the  non-payment  of  25/.  of  the  rent  aforesaid  for  the  space  of  one  quar« 
ter  of  a  year  of  the  said  term,  to  wit,  the  last  quarter  thereof  mentioned 
in  the  declaration,)  that  the  plaintiff  did  not  by  reason  of  the  non-pay- 
ment of  the  said  rent  in  the  declaration  mentioned,  or  any  part  thereof, 
(except  the  non-payment  of  the  said  rent  for  the  last-mentioned  quar- 
ter,) into  or  upon  all  or  any  part  of  the  said  demised  premises  re-enter, 
or  the  same  have  again  as  if  the  said  lease  had  never  been  made,  in 
manner  and  form  as  the  defendant  had  above  in  the  said  fourth  plea 
alleged ;  and  that,  the  plaintiff  prayed  might  be  inquired  of  by  the 
country. 

And  as  far  as  the  said  fourth  plea  related  to  the  non-payment  of  the 
said  sum  of  25/.  of  the  rent  aforesaid,  for  the  said  space  of  one  quar- 
ter of  a  year  of  the  said  term,  to  wit,  the  said  last  quarter  thereof  men- 
tioned in  the  declaration,  that  the  same  was  not  sufficient  in  law. 

Then,  as  to  the  fifth  plea,  so  far  as  the  same  related  to  the  non-pay- 
ment of  the  sum  of  25/.  of  the  rent  aforesaid,  for  one  quarter  of  a  year 
of  the  said  term,  to  wit,  the  last  quarter  thereof  mentioned  in  the  decla- 
ration, that  the  cause  of  action  in  the  declaration  mentioned  did  accrue 
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ro  the  plaintirf  within  six  years  next  before  the  commencement  of  thio 
suit ;  and  that,  the  plaintiff  prayed  might  be  inquired  of  by  the  country. 

And  so  far  as  the  same  fifth  plea  related  to  all  the  causes  of  actjon  in 
the  declaration  mentioned,  except  the  non-payment  of  the  said  last-men- 
fioned  sum  of  25/.,  that  the  said  fifth  plea  was  not  sufficient  in  law. 

Upon  which  allegations  of  fact  and  law  issue  was  joined. 

Peacocky  in  support  of  the  demurrer.  Three  questions  arise  in  this 
<!ase.  First,  whether  re-e|>try  for  breach  of  covenant  is  a  bar  to  an 
action  of  covenant  for  rent  accrued  before  the  re-entry;  secondly, 
whether  the  lapse  of  six  years  is  a  bar  to  an  action  of  covenant  for  rent 
arrear  ;  and,  thirdly,  whether  a  plaintiff  may  traverse  a  portion  of  a  plea 
and  demur  to  the  rest.  And  first,  according  to  Pennanfs  Case^  3  Rep. 
64,  a,  (first  resolution,)  an  action  of  debt  for  rent  lies  as  well  after  as  before 
entry,  on  the  contract  between  the  lessor  and  lessee :  if  so,  the  law  must 
be  the  same  as  to  covenant.  But  the  plea  is  also  bad,  as  alleging  the 
re-entry  for  several  quarters'  rent ;  the  lessor  could  only  re-enter  for  the 
last  quarter:  re-entering  for  that,  he  affirmed  the  validity  of  the  lease 
as  to  the  preceding  quarters :  Boe  dem.  Wheedon  v.  P«w/,  3  Car.  &  P, 
613,  (14  E.  C.  L.  R.  483.)  It  is  bad  also  for  not  showing  that  the  re- 
entry was  preceded  by  demand  of  the  rent ;  if  that  formality  was  not 
observed,  the  re-entry  was  merely  a  trespass,  and  the  lease  not  at  an 
end. 

HogginSj  for  the  defendant,  abandoned  the  second  point,  on  which 
Peacock  had  cited  Pagei  v.  Foley^  2  New  Cases,  679,  (29  E.  C.  L.  R. 
457;)  and  the  third,  on  which  ne  had  referred  to  Vivian  y.  Jenkins^ 
3  Nev.  &  Man.  14 ;  and  Cousins  v.  Puddon^  2  Cro.  Mee.  &  R.  457  ; 
but  contended  that,  under  the  language  of  this  deed,  the  plaintiff  having 
upon  re-entry  resumed  the  property  "as  if  the  said  indenture  had  never 
been  made,^'  it  must  be  considered  as  if  it  had  no  existence,  and  conse- 
quently could  not  sustain  the  lessor's  suit.  '  Pennants  Case  was  an 
action  of  debt  which  turned  on  privity  of  contract :  here,  the  defendant, 
an  assignee,  was  sued  in  covenant  upon  an  alleged  privity  of  estate; 
but  the  estate  having  been  determined  by  the  re-entry,  the  right  to  sue 
fell  with  it.  A  proviso  for  re-entry  must  be  construed  strictly;  and  if 
the  reversioner  takes  advantage  of  it,  he  must  take  all  the  consequences. 
It  is  a  sufficient  penalty  for  the  assignee  to  lose  his  estate^and  the  lessor 
cannot  be  materially  prejudiced,  since  he  may  re-enter  on  the  default 
of  a  single  quarter. 

TiNDAL,  C.  J.  The  proper  construction  of  this  condition  is,  that/rom 
/Ae  time  of  re-entry ^  the  lessor  shall  have  the  land  as  if  the  indenture 
had  not  been  made :  for  the  period  previous  to  re-entry  the  lessee  or 
assignee  had  it  subject  to  the  indenture.  It  would  be  a  singular  con- 
struction to  hold  that  to  an  action  for  rent  on  an  instrument  under  seal, 
the  lessee  or  assignee  may  plead,  not  payment,  but  that  the  lessor  en- 
tered for  non-payment;  in  other  words,  may  deprive  the  lessor  of  his 
rent  because  he  declines  to  submit  to  any  further  loss :  the  argument 
^vould  apply  equally  to  covenant  for  repairs,  or  other  services  to  be 
rendered  by  the  lessee,  and  is  so  unreasonable  that  it  cannot  be  upheld. 

Judgment  for  plaintiff. 
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BLISS  against  HALL.— p.  183. 

To  an 'action  of  nuisance  for  carrying  on  tlie  business  of  a  tallow  chandler,  in  a  messuage  ad- 
joining the  messuage  of  the  plaintiff,  it  is  no  plea  that  the  defendant  was  poasea^^ed  of  his  mes- 
suage, and  the  business  was  carried  on,  before  the  plaintiff  became  possessed  of  and  occupied 
the  adjoining  messuage. 

The  declaration  stated  that  the  defendant  wrongfully  and  injuriously 
exercised  and  carried  on  in  and  upon  the  messuages  of  the  defendant, 
being  contiguous  and  near  to  the  messuage  of  the  plaintiff,  the  trade  or 
business  of  a  candlemaker  or  manufacturer  of  candles  ;  and  did  then 
and  there,  to  wit,  on,  &c.,  in  and  upon  the  said  messuages  of  the  de- 
fendant, wrongfully  and  injuriously  melt  and  prepare,  and  caused  to  be 
melted  and  prepared  for  the  making  and  manufacturing  of  candles, 
divers  large  quantities  of  grease  and  tallow;  and  did  then  and  there,  to 
wit,  on,  &c.,  in  and  upon  the  said  messuages  of  the  defendant,  wrong- 
fully and  injuriously  make  and  manufacture,  and  cause  and  procure 
to  be  made  and  manufactured,  divers  large  quantities  of  candles :  by 
means  of  which  several  premises,  divers  noisome,  noxious,  and  of- 
fensive vapours,  fumes,  smells,  and   stenches,  on   the   several    days 
and  times  aforesaid  arose,  issued,  and  proceeded  from  the  said  mes- 
suages of  the  defendant,  and  spread  and  diffused  themselves  over  and 
upon  and  into  and  through  and  about  the  said  messuage  of  the  plain- 
tiff; and  the  air  in,  over,  through,  and  about  the  same  was  thereby  then 
greatly  filled  and  impregnated  with  tHb  same  noisome,  noxious,  and 
offensive  vapours,  fumes,  smells,  and  stenches,  and  was  then  rendered 
and  from  thence  hitherto  had  been,  and  still  is,  greatly  corrupted,  offen- 
sive, disgusting,  unwholesome,  and  uncomfortable. 

Plea,  That  the  defendant  was  possessed  of  his  said  messuages  for  a 
long  space  of  time,  to  wit,  for  the  space  of  three  years  next  before  the 
plaintiff  became  possessed  of  his  said  messuage  in  the  declaration   men- 
tioned, and  before  the  plaintiff  occupied,  inhabited,  and  dwelt  in  the 
same;  and  that  before  and  at  the  time  when  thedefendaht  first  became 
and  was  possessed  of  his  said  messuages,  the  said  furnaces  and  stoves 
in  the  introductory  part  of  this  plea  mentioned  had  been  and  then  were 
erected,  set  up,  and  placed  in  and  upon  the  same:  that  the  defend- 
ant always,  tb  wit,  from  the  time  at  which  he  became  so  possessed 
of  liis  said  messuages,  until  and  at  and  after  the  plaintiff  so  became 
possessed  of  his  said  messuage  as  in  the  declaration  mentioned,  and 
thence  hitherto,  had  used,  exercised,  and  carried  on  the  said  trade  and 
business  of  a  candlemaker,  and  had  occasioned — the  phenomena  de- 
scribed in  the  declaration,  (enumerating  them  as  above) — ^iu  the  same 
manner  and  form,  and  degree,  and  to  the  same  extent,  and  at  the  same 
hours,  and  times,  and  seasons,  as  at  the  said  time  when,  &c.,  in  the  de- 
claration and  in  the  introductory  part  of  this  plea  mentioned  ;  and  the 
same  during  all  that  time,  and  at  the  said  time  when,  &c.,  were   and 
still  are  requisite  and  necessary  to  enable  the  defendant  to  carry  on  his 
said  trade  and  business,  in  and  upon  his  said  premises,  in  the  same 
manner  and  form,  and  to  the  same  extent,  as  the  defendant  carried  on 
the  same  at  the  time  when  the  plaintiff  came  to  his  said  premises  in  the 
declaration  mentioned,  near  and  adjoining  to  the  premises  and  business 
of  the  defendant,  so  carried  on  as  aforesaid  :  that  the  defendant   law- 
fully enjoyed  his  said  premises,  manufactory^  and  business^  before  the 
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plaintiiF  came  to,  occupied,  or  was  possessed  of  his  said  premises  in  the 
declaration  mentioned,  in  the  same  condition,  extent,  manner,  and  form, 
as  he  enjoyed  and  possessed  the  same  at  the  said  time  when,  &c.»in  the 
declaration  mentioned,  and  of  right  ought  still  lawfully  to  enjoy  the  same 
without  interruption  or  suit  of  the  plaintiff:  and  that,  the  defendant 
was  ready  to  verify. 

Demurrer  and  joinder. 

Buttj  in.  support  of  tke  demurrer,  cited  Elliottson  v.  Feetharriy  2 
New  Cases,  134,  (29  E.  C.  L.  R.  283,)  as  an  authority,  that  it  is  no  de- 
fence to  an  action  for  a  nuisance  to  plead  that  the  defendant  was  pos- 
sessed of  certain  premises,  and  created  and  carried  on  the  nuisance  be- 
fore the  plaintiff  came  to  occupy  the  adjoining  premises. 

HogginSy  contra.  The  defendant's  business  is  lawful :  Com.  Dig. 
miction  on  the  case  for  a  nuisance, — "An  action  upon  the  case  lies  for 
a  nuisance  to  the  habitation  or  estate  of  another ;  as,  if  a  man  erect  any 
thing  offensive  so  near  the  house  of  another,  that  it  becomes  useless 
thereby,  as  a  swine-stye,  or  a  tallow  furnace.  But  if  he  be  a  chandler, 
qua^re.*^ 

But  even  if  it  be  a  nuisance,  a  party  who  comes  to  it  is  not  entitled 
to  complain.  It  was  his  own  election  to  approach  so  near.  [Tindal,  C. 
J-  Obstructing  a  watercourse  is  a  nuisance  :  could  the  wrongdoer  say 
in  answer  to  a  complainant,  *  I  stopped  the  water  before  you  came  be- 
low ?']  The  complainant  there  would  object  in  respect  of  the  estate 
of  his  predecessor,  who  mig^t  have  had  an  immemorial  right  to  the 
w^ater ;  here,  for  aught  that  appears  to  the  contrary,  the  defendant  was 
the  first  occupier  in  the  district.  There  must  be  some  places  in  which 
such  business  may  be  carried  on  ;  and  when  it  is  set  up  before  other 
houses  are  built,  those  who  erect  them  must  do  so  subject  to  the  rights 
of  the  first  occupier  to  carry  on  a  lawful  business. 

Tindal,  C.  J.  In  this  case  the  declaration  alleges  that  the  defendant 
injuriously  carried  on,  in  messuages  contiguous  to  the  messuage  of  the 
plaintiff,  the  trade  and  business  of  a  candlemaker,  by  which  noxious 
vapours  and  smells  proceeded  from  the  messuage  of  the  defendant  and 
diffused  themselves  over  the  messuage  of  the  plaintiff;  and  all  that  the 
defendant  says  in  answer,  is,  that  he  carried  on  the  business  for  three 
years  before  the  plaintiff  became  possessed  of  the  messugige  he  inhabits. 
That  is  no  answer  to  the  complaint  in  the  declaration ;  for  the  plaintiff 
came  to  the  house  he  occupies  with  all  the  rights  which  the  common 
law  affords,  and  one  of  them  is,  a  right  to  wholesome  air.  Unless  the 
defendant  shows  a  prescriptive  right  to  carry  on  his  business  in  the  par- 
ticular place,  the  plaintiff  is  entitled  to  judgment. 

Park,  J.  In  Elliottson  v.  Feetham^  the  Court  said  that  the  defend- 
ant should  at  least  have  alleged  a  holding  of  twenty  years'  duration  : 
here  he  does  not  go  beyond  three. 

Vauokan,  J.  The  smells  and  noises  of  which  the  plaintiff  complains 
are  not  hallowed  by  prescription,  and  under  this  plea  the  defendant  can- 
not justify  their  continuance. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  defendant  has^ 
prima  facie,  a  right  to  enjoy  his  property  in  a  way  not  injurious  to 
his  neighbour ;  but  here  on  his  own  showing  the  business  he  carries  on 
IS  offensive,  and  he  makes  out  no  title  to  persist  in  the  annoyance. 

Judgment  for  the  plaintiff. 
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l*lauitiffby  letter  offered  to  take  a  £inn  of  defendant  iirom  Muhaelmtu^  1 833,  at  1  lOiL  a  yev ,  pay- 
able quarterly,  upon  a  lease  for  twenty-one  years ;  a  valuation  to  be  maile  of  the  crop« ;  a 
lease  to  be  prepared  at  plaintiff's  expense ;  and  the  wbole  to  be  subjected  to  a  certificate  of 
plaintiff's  solvenqr  to  be  given  by  M.  Defendant  having  received  the  certificate,  by  lettrr 
accepted  of  plaintiff  as  tenant,  on  the  terms  proposed  :  the  valuation  was  deferml  from  time 
to  time;  but  plaintifi^  on  paying  lOOiL  towards  the  amount,  was  let  into  poesession:  Held, 
that  the  letters  of  plaintiff  and  defendant  (at  all  events,  as  explained  by  the  above  circuao- 
stances,  and  some  admissions  made  by  plaintiff  after  a  distress)  constituted  an  artual  dpmue 
on  which  defendant  was  authorized  to  distrain  hit  rent  arrear,  and  noC  a  mere  agreement  far 
a  lease. 

In  replevin,  the  defendant  avowed  for  three-quarters  of  a  year's  rent 
due  the  24th  of  June,  1834,  in  respect  of  Suggenhall  farm  occupied  by 
the  plaintiff  in  the  parish  of  Rickinghall.  The  pleas  were  non  ienuit 
and  riens  in  arri^rCy  and  a  verdict  was  taken  for  the  plaintiff  subject  to 
the  opinion  of  the  Court  on  a  special  case,  by  which  it  appeared  that, 

On  the  21st  of  February,  1834,  the  plaintiff  wrote  the  following 
letter  to  the  defendant : — 

"  You  having  this  day  agreed  to  let,  I  beg  to  say  that  I  will  take 
Suggenhall  farm  for  100/.  the  first  year,  and  after  for  110/.  per  annum, 
payable  quarterly,  the  rent  to  commence  from  Michaelmas  last,  aud  to 
be  free  of  all  deductions  whatsoever:  and  as  to  the  buildings,  I  will  do  all 
the  carting  of  materials,  and  you  to  build  up  the  barns ;  but  the  outlay 
not  to  exceed  250/. :  and  I  will  engage  to  take  it  in  the  usual  way,  to 
be  valued  by  two  persons,  one  to  be  named  by  you  and  one  by  myself, 
and  to  pay  you  the  amount  of  such  valuation  on  my  taking  possessiou; 
and,  further,  that  I  will  take  a  lease  of  twenty-one  years  at  my  expense, 
the  original  lease  to  remain  with  your  solicitor,  and  he  furnish  both  par- 
ties with  a  copy  ;  to  contain  the  usual  covenants,  and  to  be  farmed  on 
the  four  course  system,  and  in  the  best  manner,  and  the  whole  subject 
to  your  being  satisfied  as  to  my  responsibility ;  to  ascertain  which, I 
beg  to  refer  you  to  Daniel  Rush  Meadows,  Esquire.'* 

On  the  25th  of  February,  1834,  the  defendant  wrote  to  the  plaintiff: 
"  Mr.  Meadow's  letter  reached  me  this  morning,  and  as  it  is  satisfactory, 
I  hereby  engage  to  accept  of  you  as  my  tenant  agreeably  to  the  terms 
of  yours  of  the  21st  instant.  As  the  season  is  advancing,  you  may  at 
once  begin  ploughing.  If  you  will  let  me  know  what  day  will  suit 
your  relation  to  value,  I  will,  on  receipt  of  it,  write  to  Messrs.  Biddell 
and  Blencowe,  on  my  part." 

On  the  14th  of  March,  1834,  to  the  plaintiff's  valuer:— "I  will  let 
Mr.  Chapman  into  possession  on  his  remitthig  me  100/.  on  account 
Perhaps  you  are  not  aware  that  there  is  a  sort  of  agreement  signed  by 
Mr.  Chapman,  and  the  acceptance  of  it  signed  by  myself,  which  is  to 
form  the  basis  of  his  lease,  the  draft  of  which  is  only  delayed  bejng 
handed  to  him,  until  this  preliminary  step  is  completed." 

On  the  18th  March,  1834,  to  the  plaintiff: — "  I  am  in  receipt  of  youi 
letter  of  the  17th,  and  not  doubting  that  I  shall  find  the  100/.  perfectly 
correct  when  I  go  to  town,  I  hasten  to  reply  by  this  post,  calculating 
also  that  you  will  lose  no  time  in  getting  the  valuation  completed,  not- 
withstanding possession  is  given  you." 

On  the  4th  of  April,  1834, — •'*  I  am.somewhat  surprised  that  the  valu 
ation  is  not  even  yet  completed  ;  however,  I  have  sent  you  the  drafi  of 
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your  lease,  which,  as  soon  as  returned,  shall  be  engrossed  and  com* 
pleted :  you  can  return  it  as  soon  as  possible.'^ 

On  the  19th  of  July,  1834,  (it  appearing  that  the  valuers  on  each  side 
could  not  agree,) — "  If  you  still  delay  closing  the  business  of  the  valua- 
tion, there  can  be  no  reason  why  you  should  withhold  the  rent  also  ;  at 
any  rate,  I  beg  to  apprize  you  that  I  shall  insist  on  its  immediate  pay- 
ment. You  will  please  also  to  take  notice  that  the  crops  are  not  yours 
until  regularly  made  over  to  you." 

On  the  19th  of  August,  the  distress  now  in  question  was  made :  the 
plainiiff  having  replevied,  and  declared  in  replevin  on  the  5th  of  the  fol- 
lowing November,  the  defendant  filed  his  avowry  on  the  85th  of  the 
same  month;  and  the  following  correspondence  afterwards  passed 
between  the  plaintiff  and  the  defendant. 

On  the  19th  of  January,  1835,  the  defendant  wrote  to  the  plaintiff:— 
"  I  consent  that  all  proceedings  shall  be  stayed  from  this  time :  and  that 
you  shall  have  the  lease  conformably  to  the  draft  you  hold." 

The  plaintiff  on  the  same  day  wrote  to  the  defendant:  "I  hereby 
consent  to  pay  my  rent  up  to  Michaelmas,  1834,  being  four  quarters,  on 
or  before  the  16th  of  February  next ;  and  I  will  pay  you  135/.  for  the 
valuation." 

Another  distress  having  been  made  for  the  rent  due  from  midsummer, 
1834,  to  midsummer,  1835,  the  plaintiff  signed  the  following  authority 
to  the  defendant's  bailiff: — 

"  In  the  matter  of  distress  for  rent  due  from  John  Chapman  to  Thomas 
Henry  Bluck,  Esquire.  I  hereby  consent  to  your  distraining  upon  the 
messuage,  farm,  and  premises,  situate  in  Rickinghall,  now  in  my  occu- 
pation, all  and  every  the  cattle,  growing  crops,  goods  and  chattels,  and 
other  effects,  now  upon  the  said  premises,  for  the  sura  of  107/.  2^.,  being 
four  quarters'  rent  due  to  Thomas  Henry  Bluck,  Esquire,  at  midsum- 
mer day  last.     Dated  the  11th  day  of  August,  1835." 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the 
circumstances  above  stated,  the  avowant  was  entitled  to  distrain  for  the 
arrears  of  rent  mentioned  in  the  pleadings.  If  the  Court  should  be  of 
opinion  that  he  was,  then  the  verdict  for  the  plaintiff  was  to  be  set  aside 
and  entered  for  the  avowant,  for  the  amount  of  the  rent  in  arrear,  viz .: 
75/.;  otherwise,  the  verdict  taken  for  the  plaintiff  was  to  stand. 

Palmer^  for  the  plaintiff.  The  transaction  between  the  parties 
amounted  only  to  an  agreement  for  a  lease,  and  there  has  been  no  actual 
demise /7er  verba  de  prassenti  which  woqld  pass  any  estate  to  the  plain- 
tiff or  authorize  the  defendant  to  distrain. 

The  rent  admitted  to  be  due  by  the  plaintiff's  letter  of  January,  1835, 
was  rent  accruing  under  the  agreement  to  pay  it,  and  not  under  any 
demise;  and  the  authority  to  distrain  given  in  August,  1835,  cannot 
alter  the  construction  of  the  two  letters  of  February,  1834,  upon  which 
the  whole  question  turns.  In  John  v.  Jenkins^  3  Tyrwh.  170,  the  plain- 
tiff was  tenant  to  the  defendant  from  year  to  year.  The  defendant  then, 
by  agreement  in  writing,  signed  by  both  plaintiff  and  defendant,  let  the 
farm  to  the  plaintiff  on  new  terms  therein  stated,  the  rent  to  be  fixed  by 
valuation  of  two  arbitrators,  and  sureties  for  its  payment  to  be  found 
by  the  plaintiff.  It  was  held,  that  though  the  instrument  contained 
words  of  present  demise,  it  did  not  operate  as  a  lease,  but  only  as  a 
negotiation  for  a  lease,  which  did  not  determine  the  former  tenancy 
And  Baylet,  J.,  said,  "  It  seems  to  me  that  this  was  a  negotiation  for 
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a  lease  only,  and  was  not  to  operate  as  a  lease,  except  there  was  a 
valuation  of  the  rent,  and  except,  after  that  had  taken  place,  security 
should  be  given  for  that  rent  by  two  sureties,  on  the  part  of  the  plain- 
liff/'  Here,  according  to  the  terms  proposed  by  the  plaintiff  in  his  let- 
ter of  February,  1834,  the  plaintiff,  after  a  valuation,  was  to  have  a 
lease,  provided  the  defendant  was  satisfied  with  the  reference  to  Mea- 
dows. It  is  clear,  therefore,  that  until  the  valuation  no  interest  was  to 
pass  on  which  the  plaintiff  could  maintain  an  ejectment,  or  sue  on  the 
agreement:  in  the  intermediate  time  the  defendant  might  have  receded 
from  the  agreement,  either  on  default  of  valuation,  or  for  want  of  a  sa- 
tisfactory answer  from  Meadows.  And  notwithstanding  the  defendant 
was  satisfied  with  that  answer,  as  the  valuation  never  took  place,  the 
two  letters  amount  to  an  agreement  only,  and  not  to  a  demise ;  for  there 
i»no  instance  in  which  a  mere  correspondence  has  been  held  to  pass  an 
interest.  On  which  of  the  two  letters  could  a  lease  stamp  with  pro- 
priety have  been  placed?  The  agreement  to  execute  a  lease  in  future 
would  not  of  itself  be  incompatible  with  a  present  demise;  Morgan  v. 
Bissell,  3  Taunt.  65;  Poole  v.  Bent  ley  ^  12  East,  168;  but  here  there 
are  no  words  of  present  demise,  and  without  such,  the  landlord  cannot 
proceed  by  distress :  Hegan  v.  Johnson^  2  Taunt.  148;  Dunk  v.  Hunter, 
5  B.  &  Aid.  322,  (7  E.  C.  L.  R.  115.)  The  defendant  has  put  his  own 
construction  on  the  correspondence  by  telling  the  plaintiff  in  July,  1S34, 
after  the  rent  in  dispute  became  due,  "the  crops  are  not  yours  until  re- 
gularly made  over  to  you." 

Gunning,  for  the  defendant.  The  plaintiff's  admission  that  rent  was 
due  in  January,  1835,  coupled  with  his  authority  to  distrain  in  August 
following,  affords  evidence  that  he  considered  himself  as  tenant  under  a 
demise ;  and  such  evidence  is  material  to  assist  in  the  constructioH  of 
the  contract:  Doe  d.  Pearson  v.  Bies,  8  Bingh.  178,  (21  E.  C.  L.  R.  261,) 
Hancock  V.  Caffyn,  Id.  358,  (21  E.  C.  L.  R.  318.)  But  according  to 
the  correspondence  of  February,  1834,  when  the  100/.  was  paid  in 
March,  the  plaintiff  was  in  possession  as  under  a  demise  from  the  pre- 
ceding Michaelmas,  and  then  the  defendant  was  entitled  to  distrain. 
Every  thing  which  could  give  certainty  to  an  avowry  was  then  settled— 
the  length  of  the  term,  the  amount  of  rent,  and  the  days  of  payment 
The  only  condition  precedent,  was  Meadow's  voucher  for  the  plaintiff's 
solvency ;  when  that  was  obtained  the  contract  was  complete  :  Rex  v. 
Byker,  2  B.  &  C.  114,  (9  E.  C.  L.  R.  46 ;)  Bex  v.  Farleigh  Wallop,  1 
B.  &  Adol.  336,  (20  E.  C.  L.  R..397.)  The  valuation  was  a  condition 
subsequent.  In  Morgan  v.  Bissell,  there  was  to  be  an  abatement  for 
three  excepted  pieces  of  latid,  and  no  apportionment  having  been  mado, 
the  amount  of  rent  could  not  be  fixed.  In  Dunk  v.  Hunter,  no  time 
was  fixed  for  the  commencement  of  the  tenancy,  or  when  the  rent 
should  become  due;  and  in  John  v.  Jenkins,  the  amount  of  rent  was 
never  ascertained.  But  Poole  v.  Bent  ley ;  Doe  d.  Pearson  v.  Bits; 
Com.  Dig.  Estate,  G.  1 ;  Doe  d,  Jackson  v.  Ashburner,  5  T.  R.  163; 
Pinero  vT  Judson,  6  Bingh.  206,  (19  E.  C.  L.  R.  56  ;)  Wilson  v.  Chis- 
holm,  4  Car.  &  P.  474,  (19  E.  C.  L.  R.  480;)  Mann  v.  Lovejoy,  Ry.  & 
Moo.  355,  (21  E.  C.  L.  R.  454,)  and  Warman  v.  Faithful,  5  B.  &  Adol. 
1042,  (27  E.  C.  L.  R.  261,)  (a)  are  authorities  in  favour  of  the  de- 
fendant. 

(a)  See  also  Utanifirth  t.  Fox,  7  Bingh.  690,  (20  E.  C.  L.  R  249,)  where  all  the  aulhoriuei 
are  collected. 
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P aimer y  in  reply.  The  valuation  which  was  deferred  by  the  dis- 
agreement of  the  valuers  and  not  by  any  fault  of  the  plaintiff^  was  a  con- 
dition precedent  to  any  demise  by  the  defendant.  Without  averring 
performance  of  it,  the  plaintifT.could  not  have  sued  on  the  agreement. 

TiNDAL,  C.  J.  It  is  difficult  to  reconcile  all  the  cases  on  the  question 
"whether  certain  instruments  shall  be  taken  to  operate  as  an  agreement 
for  a  lease  only,  or  as  an  actual  demise ;  but  upon  the  best  consideration 
I  can  give  to  the  point,  I  think  that  in  this  instance  there  has  been  an 
actual  demise.  The  question  is,  whether  in  August,  1834,  the  plaintiff 
was  tenant,  that  is,  had  a  legal  interest  in  the  premises,  the  reversion 
being  in  the  defendant.  Looking  only  at  the  two  first  letters  between 
the  parties,  on  which  the  tenancy  depends,  I  think  this  falls  within  the 
class  of  cases  in  which  it  has  been  held  that  an  instrument  may  operate 
as  a  demise,  notwithstanding  a  stipulation  for  the  future  execution  of  a 
lease.  Biit  we  may  look  at  the  acts  of  the  parties  also ;  for  there  is  no 
better  way  of  seeing  what  they  intended  than  seeing  what  they  did, 
under  the  instrument  in  dispute. 

In  his  first  letter  of  February  21st,  1834,  the  plaintiff  says,  "You 
having  this  day  agreed  to  let,  I  beg  to  say  that  I  will  take  Suggenhall 
farm  for  100/.  the  first  year,  and  after  for  110/.  per  annum,  payable 
quarterly,  the  rent  to  commence  from  Michaelmas  last,  and  to  be  free 
of  all  deductions  whatsoever :"  these  words  imply  a  proposal  for  a  letting 
and  taking  from  the  Michaelmas  preceding:  then  he  goes  on,  "I  will 
engage  to  take  it  in  the  usual  way,  to  be  valued  by  two  persons,  one  to 
be  named  by  you  and  one  by  myself,  and  to  pay  you  the  amount  of 
such  valuation  on  my  taking  possession:  and  further,  that  I  will  take  a 
lease  of  twenty-one  years  at  my  expense,  the  original  lease  to  remain 
with  your  solicitor,  and  he  furnish  both  parties  with  a  copy ;  to  contain 
the  usual  covenants,  and  to  be  farmed  on  the  four  course  system,  and  in 
the  best  manner:"  it  appears  to  me  that  the  proposal  for  drawing  up 
this  lease  to  remain  in  the  custody  of  the  solicitor,  was  rather  for  the 
security  of  both  parties  than  for  the  purpose  of  an  original  demise: — 
<*the  whole  subject  to  your  being  satisfied  as  to  my  responsibility;  to 
ascertain  which  I  beg  to  refer  you  to  Daniel  Rush  Meadows,  Esquire." 

The  landlord  then,  after  consulting  Meadows,  writes, "  Mr.  Meado ws's 
letter  reached  me  this  day;  and  as  it  is  satisfactory,  I  hereby  engage  to 
accept  you  as  my  tenant  agreeably  to  the  terms  of  yours  of  the  21st 
mstant.  As  the  season  is  advancing,  you  may  at  once  begin  plough- 
ing." 

The  first  objection  which  has  been  raised  against  the  construing  these 
two  letters  as  a  demise,  is,  that^  lease  cannot  be  created  by  two  sepa- 
rate instruments,  that  is,  by  a  letter  on  one  side,  and  an  answer  on  the 
other.  But  no  authority  which  has  been  cited  makes  out  that  proposi- 
tion: it  would  be  excluding  every  fair  inference  to  say  that  two  such 
letters  may  not  constitute  an  agreement  between  parties ;  and  if  we  may 
infer  an  agreement,  we  may,  where  the  language  permits  it,  infer  a 
demise. 

It  is  then  said  that  the  contract  is  conditional  only,  depending  on  the 
defendant's  being  satisfied  with  the  reference  for  character,  and  that 
being  conditional,  it  conveys  no  interest.  But  upon  the  defendant's  ex- 
pressing his  satisfaction  at  the  character  given,  the  condition  is  performed 
and  the  agreement  absolute. 

It  is  then  objected  that  the  valuation  was  a  condition  precedent  to  the 
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plaintiff's  right  to  take  possession,  to  bring  an  ejectment,  or  to  sue  on  the 
agreement :  and  if  no  possession  had  been  given  it  might  have  been  an 
answer  to  the  defendant's  case.  But  upon  paying  100/.  towards  the 
amount  of  the  valuation  when  it  should  be  completed,  the  plaintiff  was 
let  into  possession;  and  the  question  is  whether  this  gave  him  merely 
an  inchoate  interest,  or  was  a  possession  under  a  demise.  I  think  it 
was  a  possession  under  a  demise,  looking  only  to  the  language  of  the 
letters;  but  we  may  look  also  to  the  acts  of  the  parties.  And  after  the 
distress  had  been  made  in  August,  1834,  the  plaintiff  writes,  "  I  hereby 
consent  to  pay  my  rent  up  to  Michaelmas,  1834,  being  four  quarters, 
on  or  before  the  16th  of  February  next.'*  I  cannot  understand  this  as 
merely  the  language  of  compromise :  the  expression  of  consenting  to 
pay  rent  can  only  be  appropriate  in  the  relation  of  landlord  and  tenant 
Then,  upon  the  second  distress  in  August,  1835,  the  plaintiff  puts  his 
own  construction  on  the  contract,  by  authorizing  the  defendant's  bailiff 
to  distrain.  It  is  true,  that  in  the  letter  of  the  14th  of  March,  the  land- 
lord says,  "  There  is  a  sort  of  agreement  signed  by  Mr.  Chapman,  and 
the  acceptance  of  it  signed  by  myself,  which  is  to  form  the  basis  of  his 
lease."  But  this  was  before  the  100/.  was  paid  towards  the  valuation, 
and  before  the  plaintiff  was  let  into  possession.  Upon  the  whole,  I  think 
it  clear  that  the  relation  of  landlord  and  tenant  was  created  by  the 
letters  of  the  21st  and  25th  of  February,  1834,  and  that  our  judgment 
must  be  for  the  defendant. 

Park,  J.  There  is  an  appearance  of  conflict  in  some  of  the  cases  on 
this  subject,  but  the  principle  is  well  established  in  Poole  v.  Bentley, 

The  intention  of  the  parties  must  be  collected  from  the  language  of 
the  instrument,  and  may  be  elucidated  by  the  conduct  they  have  pur- 
sued: Morgan  v.  Bmell;  Goodtitle  d,  Estwick  v.  fVay^  1  T.  R.  735; 
Baxter  v.  Browne^  2  W.  Bl.  973. 

Here,  in  the  language  of  the  letter  of  February  21, 1834,  not  only  the 
landlord  agrees  to  let,  and  the  tenant  to  take,  but  the  rent  is  specified, 
the  times  of  payment,  and  the  period  from  which  the  term  is  to  com- 
mence. By  his  letter  of  February  25th,  the  landlord  acquiesces  in  the 
terms  proposed,  and  agrees  to  accept  the  plaintiff  as  his  tenant.  That 
amounts  to  an  actual  demise  consistently  with  the  cases  of  Barry  v. 
Nugent  J  cited  in  Doe  d.  Jackson  v.  Jlshburner^  5  T.  R.  163;  Doe  d. 
Pearson  v.  Ries^  and  Hancock  v.  Caffyn,  But  the  subsequent  conduct 
of  the  parties  is  evidence  to  assist  in  showing  upon  what  terms  the 
plaintiff  was  put  into  possession;  and  looking  at  the  whole  transaction, 
I  cannot  consider  the  contract  as  other  than  a  present  demise. 

Vaughan,  J.  I  am  of  the  same  opinion.  Each  case  must  depend 
upon  the  particular  expressions  used;  but  the  general  rule  is,  that  where 
there  are  words  of  present  demise,  the  instrument  shall  operate  as  a 
lease,  and  not  as  a  mere  agreemetit  for  a  lease.  Looking  at  the  plain- 
tiff's letter  of  February  21st,  1834,  I  think  there  is  every  intention  that 
a  present  interest  should  pass,  as  soon  as  the  landlord  obtained  a  certi- 
ficate of  the  plaintiff's  sufficiency.  The  holding  is  to  be  from  Michael- 
mas; the  length  of  the  term  is  specified,  the  amoutit  of  the  rent,  and  the 
times  of  payment,  and  in  two  days  afterwards  the  landlord  expresses 
himself  satisfied  with  the  certificate.  It  is  said  that  the  valuation  was 
to  be  a  condition  precedent  to  plaintiff's  right  to  enter ;'but  the  defend- 
ant allowed  him  to  take  possession  on  payment  of  100/.  towards  the 
amount  of  the  valuation^  which  he  might  afterwards  have  enforced  by 
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a  bill  in  equity.  Now  the  plaintiff  by  his  letter  o(  January,  1835,  ad- 
mils  four  quarters'  rent  to  be  due;  an  expression  which  is  not  applicable 
except  in  the  relation  of  landlord  and  tenant  In  John  v.  Jenkins^  the 
amount  of  rent  was  never  settled. 

BosANQUET,  J.  I  think  that  in  August,  1834,  the  plaintiff  was  in 
possession  of  these  premises  under  a  demise  completed  by  the  two  let- 
ters of  February,  1834.  The  plaintiff  specifies  the  terms  on  which  he 
agrees  to  take  the  farm;  the  amount  of  rent;  the  duration  of  the  term, 
and  the  time  from  which  it  is  to  commence:  possession  is  to  be  given 
as  soon  as  a  valuation  can  be  completed;'  but  all  is  to  be  subject  to  the 
certificate  of  Meadows  as  to  the  plaintiff's  sufficiency.  That  certificate 
is  given;  the  defendant  is  satisfied,  and  agrees  to  accept  the  plaintiff  as 
his  tenant.  On  the  14th  of  March,  the  defendant  complains  that  the 
valuation  has  not  been  effected,  but  on  the  18th  lets  the  plaintiff  into 
possession  on  receiving  100/.  towards  it.  When  he  is  so  let  into  pos- 
session, the  question  arises,  on  what  terms?  On  the  terms  of  the  letters 
of  the  21si  and  25th  of  February,  1834.  Under  those  letters  the  plain- 
tiff is  bound  to  admit  the  demise  and  to  pay  rent  accordingly.  I  think 
therefore  that  the  landlord  was  justified  in  making  the  distress,  and  that 
"we  must  give 

Judgment  for  the  defendant. 


DYKE  against  DUKE  and  Another.— p.  197.   • 

To  an  action  against  a  sherifr  for  neglecting  to  arrest  8.  ander  a  capias;  plea,  that  plaintiff  never 
famished  the  sheriff  with  any  description  of  8.,  and  after  the  delivery  of  the  writ  countermanded 
the  arrest:  Held,  ilL 

The  last  count  of  the  declaration,  after  setting  forth  a  writ  of  capias 
for  919/.  9*.  9rf.,  sued  out  of  the  Court  of  Exchequer  by  the  plaintiff 
against  W.  R.  Swift,  and  the  delivery  thereof,  on  the  6ih  of  January, 
1837,  to  the  defendants,  then  sheriff  of  Middlesex,  to  be  executed, 
averred,  that  the  said  W.  R.  Swift,  at  the  lime  of  the  delivery  of  the 
said  writ  to  the  defendants,  so  being  such  sheriff  as  aforesaid,  and  frem 
thence,  to  wit,  until  the  commencement  of  this  suit,  was  within  the  said 
sheriffs'  bailiwick,  and  the  defendants,  as  such  sheriff,  at  any  time  dur- 
ing that  period,  could,  and  might,  and  ought  to  have  taken  and  arrested 
the  said  W.  R.  Swift  by  virtue  of  the  said  writ  at  the  suit  of  the  plaintiff, 
if  they  would  so  have  done;  whereof  the  defendants,  during  all  that 
time,  had  notice:  yet  that  the  defendants  did  not  nor  would  at  any  time 
whilst  the  said  writ  was  in  full  force,  though  often  requested  so  to  do, 
take  or  cause  to  be  taken  the  said  W.  R.  Swift,  as  by  the  said  writ  they 
were  commanded,  but  therein  wholly  failed  and  made  default;  and  the 
said  W.  R.  Swift  did  not  cause  special  bail  to  be  put  in  for  him  in  the 
said  last-mentioned  action,  in  the  Court  of  our  lord  the  king  of  his 
Exchequer  of  Pleas,  according  to  the  exigency  thereof,  or  otherwise 
observe  the  requisition  of  the  said  writ,  but  therein  wholly  failed  and 
made  default,  whereby  the  plaintiff  was  greatly  injured  and  delayed  in 
the  recovery  of  his  said  last-mentioned  debt,  and  was  likely  to  lose  the 
same;  and  whereby  also  the  plaintiff  lost  and  was  deprived  of  the  means 
of  recovering  his  costs  and  charges  by  him  paid,  laid  out,  and  expended, 
and  incurred  in  and  about  his  suit  so  commenced  and  prosecuted  against 
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the  said  W.  R.  Swifi,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  20/. 

Plea,  that  the  plaintiff  did  not,  before  or  at  the  time  of  the  delivery 
of  the  said  writ  of  capias  to  the  defendants,  as  in  the  said  last  count 
mentioned,  nor  at  any  time  before  the  commencement  of  this  suit,  give 
or  furnish,  or  cause  to  be  given  or  furnished  to  the  defendants,  nor  were 
they,  the  defendants,  during  any  part  of  the  time  aforesaid,  supplied 
with,  or  in  possession  of,  any  sufficient  description  or  knowledge  of  the 
said  W.  R.  Swift,  or  of  his  person,  so  as  to  enable  them  to  discover, 
recognise,  identify,  or  arrest  the  said  W.  R.  Swift;  and  the  plaintiff, 
during  the  time  aforesaid,  that  is  to  say,  after  the  delivery  of  the  said 
writ  to  the  defendants,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  10th  of  January,  1837,  instructed  and  directed  the  defend- 
ants to  forbear  to  arrest  the  said  W.  R.  Swift;  and  the  defendants  there- 
upon did  forbear  to  arrest  the  said  W.  R.  Swift;  whereby  and  by  reason 
of  such  instruction  and  direction  as  last  aforesaid,  the  defendants  were 
hindered  and  prevented  from  arresting  the  said  W.  R.  Swift  by  virtue 
of  the  said  writ;  and  that,  the  defendants  were  ready  to  verify,  &c. 

Demurrer,  for  that  the  said  plea,  so  far  as  it  was  pleaded  as  a  defence 
to  the  defendants  not  taking,  or  causing  to  be  taken  or  arrested  the  said 
W.  R.  Swift  by  virtue  of  the  said  writ  between  the  time  of  the  delivery 
thereof  to  the  defendants  as  in  the  last  count  mentioned,  and  the  time 
when  the  plaintiff  instructed  and  directed  the  defendants  to  forbear  to 
arrest  the  said  W.  R.  Swift,  as  in  the  said  plea  mentioned,  amounted  to 
no  more  than  the  general  issue,  or  a  plea  of  not  guilty,  and  tended  to 
unnecessary  prolixity  and  expense:  and  that,  to  that  part  of  the  alleged 
defence,  the  defendants  should  have  pleaded  not  guilty  only;  that  the 
said  plea  being  bad  in  part  was  bad  for  the  whole;  that  the  said  plea, 
though  it  was  pleaded  to  the  whole  of  the  last  count,  did  not  confess 
and  avoid,  or  traverse,  or  deny  the  cause  of  action  in  the  last  count 
mentioned,  so  far  as  it  related  to  the  defendants  not  taking  or  causing 
to  be  taken  and  arrested  the  said  W^  R.  Swift  by  virtue  of  the  said  writ 
between  the  time  of  the  delivery  thereof  to  the  defendants,  as  iu  the 
last  count  mentioned,  and  the  time  when  the  plaintiff*  instructed  and 
directed  the  defendants  to  forbear  to  arrest  the  said  W.  R.  Swift,  as  in 
the  said  plea  mentioned:  that  it  was  not  alleged  or  averred  in  the  said 
plea,  that  the  defendants  gave  any  notice  to  the  plaintiff  that  they  had 
not  any  sufficient  description  of,  or  information  as  to  the  said  W.  R. 
Swift  or  his  person,  so  as  to  enable  the  defendants  to  recognise,  or  iden- 
tify, or  arrest  the  said  W.  R.  Swift;  that  it  was  admitted  in  and  by  the 
said  plea,  by  implication,  that  the  plaintiff  did  furnish  to  the  defendants 
a  description  of  and  information  as  to  the  said  W.  R.  Swift,  yet  it  was 
not  averred  or  alleged  in  and  by  the  said  plea  in  what  respect,  and  why 
the  said  description  and  information  were  insufficient  for  the  purposes 
in  that  plea  mentioned. 

Joinder. 

jff.  F'.  Richards,  in  support  of  the  demurrer.  The  plea  consists  of 
two  allegations;  first,  touching  the  omission  to  give  information  as  to 
the  person  of  W.  R.  Swift;  secondly,  touching  the  countermand  of  the 
arrest.  The  first  part  of  the  plea  amounts  to  the  general  issue:  R.  Hil. 
4  W.  4,  Pleadings  in  particular  actions,  iv.  1.  But  the  facts  alleged 
afford  no  defence,  and  the  plea,  if  bad  in  part,  is  bad  for  the  whole 
Com.  Dig.  Pleadjr  E  36.    The  second  part  of  the  plea  is  no  answer  to 
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the  whole  count;  for  the  instructions  as  to  countermand  were  not  given 
till  after  the  delivery  of  the  writ,  and  the  interval  of  time  between  the 
delivery  and  the  countermand  is  not  covered  by  the  second  part  of  the 
plea.  [TiNDAL,  C.  J.;  for  aught  that  appears,  the  defendants  did  not 
want  information  as  to  the  person  of  W.  R.  Swift.]  The  plaintiff  in' 
his  declaration  avers,  that  the  defendants  had  notice  that  Swift  was  in 
their  bailiwick,  and  that  they  might  have  arrested  him,  neither  of  which 
allegations  is  traversed  in  the  plea.  The  plea  assumes,  that  even  if  the 
defendants  knew  the  person  of  Swift,  still  they  were  not  bound  to  arrest 
him  unless  he  was  pointed  out  to  them  by  the  plaintiff.  No  such  condition 
is  attached  to  the  writ  of  capias.  Brown  v.  Jarvis,  1  Mee.  &  Wels.  704; 
Jacobs  V.  Humphrey,  2  Cro.  &  Mee.  413;  Bales  v.  fVingJield,  2  Nev. 
&  Man.  831,  (28  E.  C.  L.  R.  382;)  Bechford  v.  Montague,  2  Esp.  475; 
Dean  of  Hereford  v .  Macknamara^  5  Dowl.  &  Ry.  95,  (16  E.  C.  L.  R# 
232.)  If  the  law  is  as  the  defendant  contends,  the  sheriff  might  have 
an  action  against  the  plaintiff  for  not  giving  him  the  requisite  informa- 
tion, per  quod  he  lost  his  poundage.  In  Gibbon  v.  Coggany  2  Campb. 
188,  which  was  an  action  against  the  sheriff  of  Essex  for  not  arresting, 
it  was  held  that  notice  of  the  party's  being  within  his  bailiwick,  given 
to  the  undersheriff's  agent  in  town,  was  not  sufficient  notice  to  the  de- 
fendant: but  here  it  is  averred  that  the  defendants  had  notice;  and  if  the 
fact  were  not  so,  they  should  have  traversed  it. 

Kennedi/,  conirsi.  The  plea  might  possibly  have  been  objected  to  on 
the  score  of  duplicity,  but  as  it  is  not  demurred  to  on  that  ground,  if 
either  part  of  the  plea  furnishes  an  answer  to  the  declaration,  the  de- 
fendants, in  this  form  of  the  demurrer,  will  be  entitled  to  judgment.  1 
Wms.  Saunders,  337,  b.  n.  3.  The  plaintiff  was  bound  in  the  first  in- 
stance to  furnish  the  sheriff  with  the  requisite  information  to  enable  him 
to  arrest  the  defendant.  [Bosanquet,  J.  That  is  never  laid  in  decla- 
rations against  the  sheriff  as  a  condition  precedent  the  performance  of 
which  is  averred  by  the  plaintiff.]  Gibbon  v.  Coggan  is  an  authority 
to  show  that  notice  to  the  sheriff  cannot  be  proved  constructively,  and 
the  inference  from  that  case  is,  that  it  must  be  proved  directly.  The 
plaintiff  is  bound  to  set  the  sheriff  in  motion  by  giving  the  necessary.in- 
formation.  [Vaughan,  J.  The  delivery  of  the  writ  is  what  sets  him 
in  motion.]  The  only  information  the  writ  gives  is,  the  addition  of  the 
parly  to  be  arrested.  The  plaintiff  ought  to  give  all  the  information  he 
possesses  himself.  The  old  doctrine  that  the  sheriff  is  bound  to  know 
every  individual  in  his  county,  will  hardly  be  resorted  to  at  the  pre- 
sent time.  [TiNDAL,  C  J.  The  sheriff  is  bound  to  make  inquiries.  The 
defendants  here  undertake  to  plead  specially,  but  their  plea  is  not  a  denial 
of  the  cause  of  action.]  The  sheriff  would  labour  under  great  difficulty 
in  ascertaining  where  the  party  to  be  arrested  is  living.  It  is  the  prac- 
tice of  the  sheriff's  office  that  such  information  should  be  given.  [Tin- 
•DAL,  C.  J.  The  Court  cannot  take  judicial  notice  of  that  practice.]  In 
Houlditch  V.  Birchy  4  Taunt.  608,  the  Court  took  notice  of  the  practice; 
and  the  Court  must  know  that  the  sheriff  never  personally  interferes  in 
arrests.  The  under-sheriff  may  be  considered  as  the  agent  of  the  plain- 
tiff; and  a  special  bailiff  is  usually  appointed  by  the  plaintiff's  attorney. 
If  the  plaintiff  were  not  bound  to  give  any  information  to  the  sheriff,  he 
might  send  a  writ  to  the  sheriff's  office,  and  then,  for  the  mere  purpose 
of  fixing  him,  move  the  sheriff  to  return  it.  By  the  common  law,  the 
sheriff  is  not  liable  to  the  parties  for  neglect  of  the  king's  writ.     2  Inst. 
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449,  451.  The  averments  in  the  declaration  that  the  sheriff  had  notice 
that  Swift  was  in  his  bailiwick,  and  might  have  taken  him,  are  matters 
of  inducement  only,  which  the  defendants  could  not  traverse.  The  plea 
is,  in  effect,  a  confession  and  avoidance ;  for  it  confesses  that  Swid  was 
in  the  defendant's  bailiwick,  and  avoids  the  not  arresting  him  by  reason 
of  the  want  of  information;  therefore  it  does  not  amount  to  the  general 
issue;  and  under  the  general  issue  this  defence  could  not  have  been  given 
in  evidence.  Wright  v.  Lainson^  2  Mee.  &  Wels.  739 ;  Siancliffe  v. 
HardwickCj  2  Cro.  Mee.  &  Ros.  I,  3  Dowl.  762;  Frankum  v.  Earl  of 
Falmouth,  2  Adol.  &  El.  452,  (29  E.  C.  L.  R.  140;)  SymsY.  Chaplain,  5 
Dowl.  429.  As  to  the  countermand, — [Tindal,  C.  J.  It  is  not  necessary 
to  argue  that ;  for  if  the  plea  is  bad  in  part,  it  is  bad  for  the  whole.] 

R,  V,  Richards^  in  reply,  was  stopped  by  the  Court. 

Tindal,  C.  J.  I  am  of  opinion  that  this  plea  is  bad.  It  is  not  neces- 
sary to  go  into  the  question  with  regard  to  the  general  issue.  The  charge 
in  the  declaration  is,  that  the  defendants,  being  sheriff  of  Middlesex,  did 
not  arrest  one  William  Richard  Swift,  as  it  was  their  duty  to  do,  by  vir- 
tue of  a  writ  of  capias  issued  by  the  plaintiff  against  him.  The  plea 
professes  to  excuse  the  non-arrest  by  a  countermand  from  the  plaintiff; 
but  as  this  countermand  does  not  cover  the  whole  period  from  the  de- 
livery to  the  return  of  the  writ,  the  plea  states  that,  prior  to  such  coun- 
termand, the  plaintiff  did  not  furnish  the  defendants  with  any  informa- 
tion so  as  to  enable  them  to  identify  and  arrest  the  said  W.  R.  Swifl 
This  part  of  the  plea  is  bad,  for  it  assumes  a  duty  to  be  performed  on 
the  part  of  the  plaintiff  as  a  condition  precedent  to  his  right  of  action; 
namely,  that  he  should  give  the  sheriff  certain  information  with  regard 
to  the  party  to  be  arrested.  I  do  not  think  that  any  such  duty  is  cast  by 
law  upon  a  plaintiff;  at  any  rate  the  plea  should  have  specially  alleged 
such  duty;  which  it  only  assumes.  The  sheriff  himself  should  make  in- 
quiries ;  and  the  Dean  of  Hereford  v.  Macknamara  is  an  authority  in 
point  to  show  that  the  plaintiff  is  not  bound  to  furnish  information.  It 
follows,  therefore,  that  the  plea  being  bad  in  part  is  bad  for  the  whole, 
and  the  plaintiff  must  have  judgment. 

Park,  J.  I  am  of  the  same  opinion.  The  case  just  referred  to  by 
my  Lord  Chief  Justice  is  decisive  of  the  question.  The  plaintiff  is  under 
no  legal  obligation  to  give  the  information  to  the  sheriff;  it  is  very  possi- 
ble that  the  plaintiff  himself  might  not  know  the  person  of  the  defendant. 

Vaughan,  J.  I  think  the  first  part  of  this  plea  amounts  to  the  gene- 
ral issue.  It  is  said  that,  taking  the  two  parts  of  the  plea  together,  they 
make  a  good  defence ;  but  the  first  part  assumes'  a  duty  on  the  part  of 
the  sheriff  to  which  he  is  not  liable ;  and  the  second  part  is  clearly  no 
answer  to  the  whole  count :  the  plea,  therefore,  is  no  defence  to  that 
count. 

BosANQUET,  J.  I  am  also  of  opinion  that  this  plea  is  bad  in  substance 
the  first  part  sets  up  as  a  condition  precedent  an  alleged  duty  on  the 
part  of  the  plaintiff,  which  does  not  exist.  At  least,  it  was  incumbent 
on  the  sheriff  to  show  that  he  had  used  his  best  endeavours  to  find  out 
the  party. 

Judgment  for  plaintiff. 
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PLATEL  against  DOWSE.— p.  204. 

An  instmment,  in  form  a  sheriff's  warrant  to  levy  execution,  was  addressed  by  the  sheriff 
to  F.  S.  and  Job  Doe :  F.  S.  was  deputy  bailiff  of  the  liberty  of  N.,  and  haying,  on  con- 
sultation with  the  chief  bailiff's  agent,  acted  on  this  warrant  as  if  it  were  a  mandate  to 
the  bailiff  of  the  liberty,  Held,  that  the  chief  bailiff  was  bound  to  make  a  return. 

In  February,  1837,  Francis  Seaton,  the  deputy  of  the  chief  bailiff 
of  the  liberty  hundred  of  Nassaburgh  in  the  county  of  Northampton, 
received  from  the  sheriff  of  the  county  of  Northampton  a  warrant  ad- 
dressed by  the  sheriff  to  Francis  Seaton  and  Job  Doe,  his  bailiffs,  and 
commanding  them  of  the  goods  and  chattels  of  Charles  Dowse,  in  the 
sheriff's  bailiwick,  to  cause  to  be  made  as  well  a  debt  of  40Z.,  which 
George  Platel  had  recovered  before  the  Justices  of  the  Bench  of  the 
King,  as  105«.,  adjudged  as  damages  for  detaining  the  debt,  and  for 
costs,  so  that  the  sheriff  might  have  that  money  before  the  Justices  of 
the  Bench,  immediately  after  the  execution  of  the  warrant. 

In  June,  Seaton,  as  deputy  bailiff  of  the  liberty  hundred  of  Nassa- 
burgh, was  served  with  a  rule  of  this  Court,  ordering  the  Marquis  of 
Exeter,  the  chief  bailiff  of  that  liberty,  within  eight  days  paremptorily 
to  return  the  late  sheriff's  mandate,  issued  in  the  cause  of  Platel  v. 
Dowse. 

On  affidavit  of  these  facts  by  Seaton, 

Wilde,  Serjt.,  on  the  part  of  the  chief  bailiff  of  the  liberty  hundred 
of  Nassaburgh,  obtained  a  rule  nisi  for  discharging  the  above  rule  for  a 
return  to  the  sheriff 's  mandate,  Seaton  deposing  that,  no  mandate  from 
the  sheriff  in  the  cause  of  Platel  v.  Dowse  had  been  received  by  Seaton, 
or  by  the  chief  bailiff  of  the  liberty ;  and  that  therefore  no  return  could 
be  made. 

Wilde  contended  that  the  instrument  above  set  forth  was  no  mandate 
to  the  bailiff  of  a  liberty,  but  an  ordinary  sheriff's  warrant,  addressed 
to  Seaton  in  the  capacity  of  officer  to  the  sheriff. 

Bompas,  Serjt.,  and  Butt  -showed  cause,  upon  affidavits,  which  dis- 
closed that  the  warrant  was  issued  with  a  view  to  its  being  executed  by 
Seaton  as  deputy  bailiff  of  the  liberty ;  that  application  was  made  for 
the  proceeds,  by  Platel's  attorney ;  that  Seaton,  who  was  an  auctioneer, 
called  at  the  office  of  Platel's  attorney,  and  told  him  that  he,  Seaton, 
having  levied  under  the  warrant,  had  received  orders  from  the  steward 
of  the  chief  bailiff  of  the  liberty  to  pay  the  money  to  the  assignees 
of  Dowse,  who  had  become  a  bankrupt;  that  the  steward  had  given 
these  orders  after  consultation  with  the  chief  bailiff's  attorney ;  and  that 
the  money  was  paid  to  the  assignees  upon  their  giving  an  indemnity  to 
the  chief  bailiff. 

It  was  contended  that  Seaton,  filling  the  office  of  deputy  bailiff  of  the 
liberty,  and  the  warrant  being  directed  to  him  by  name,  it  was  in  effect 
a  mandate  to  the  lord  of  the  franchise.  The  sheriff  may  give  any  officer 
power  to  enter  a  liberty  by  inserting  a  non  omittas  in  the  warrant ;  Gar- 
rett V.  Smallpage,  9  East,  330 ;  though  it  is  immaterial  to  the  party 
against  whom  the  warrant  is  directed,  whether  the  officer  act  under  a 
non  omittas  or  not ;  Piggott  v.  Wilkes,  3  B.  &  Aid.  502,  (6  E.  C.  L.  R.,) 
Sparks  v.  Spink,  7  Taunt.  311,  (2  E.  C.  L.  R.,)  Kirkpatrick  y.  Kelly, 
3  Dougl.  30,  f26  E.  C.  L.  R.)  But  if  there  be  no  now  omittas,  and  the 
warrant  be  addressed  to  the  deputy  bailiff  of  the  liberty  by  name,  he 
must  act  and  be  responsible  as  such  bailiff.     In  some  cases  the  ma&dato 
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is  directed  to  the  lord  of  the  franchise ;  in  others  to  the  deputy  by  name ; 
as  in  thfe  liberty  of  Gower ;  Newland  y.  aiffe,  3  B.  &  Add.  630,  (23 
E.  C.  L.  R. ;)  and  the  Soke  of  Peterborough,  Id.  633 ;  Parker  v.  Kdt, 
1  3^1k*  93}  Com.  Dig.  Officer,  D.  5.  But  in  either  case  the  act  most 
be  done  in  the  name  of  the  sherifiF;  27  H.  7,  c.  10;  and  if  the  writ  be 
executed,  there  can  be  no  cause  of  complaint. 

At  all  eyents,  if  the  mandate  be  not  in  in  correct  form,  the  objection 
should  haye  been  taken  at  the  time  of  delivery ;  the  deputy  bailiff  of 
the  liberty,  having  acted  for  the  chief  bailiff  after  consultation  with  bia 
attorney,  and  having  ordered  the  money  to  be  paid  over  upon  an  in- 
demnity, was  precluded  from  objecting  that  the  warrant  was  not  ad- 
dressed to  him  in  his  capacity  of  bailiff. 

Wilde.  This  is  no  more  than  an  ordinary  sheriff's  warrant;  the 
bailiff  of  the  liberty  has  not  been  called  on  to  execute  a  mandate,  and 
therefore  cannot  be  called  on  to  return  it.  There  has  been  no  adoption 
of  the  warrant  by  the  lord  of  the  franchise ;  and  if  the  deputy  bailiff 
has  improperly  interfered,  the  plaintiff  has  his  remedy  against  the 
sheriff. 

TiNDAL,  G.  J.  If  this  had  rested  on  the  first  point  in  the  case  I 
should  have  doubted  whether  the  Marquis  of  Exeter  could  have  been 
held  responsible,  but  after  what  has  taken  place  I  do  not  feel  myself  at 
liberty  to  say  that  the  warrant  has  not  been  executed  by  Seaton  as  depntr 
bailiff  of  the  liberty. 

On  the  face  of  it,  the  instrument  is  a  common  sheriff's  warrant:  Sei- 
ton  therefore  might  have  taken  it  as  such :  but  as  he  was  deputy  bailif 
to  the  Marquis  of  Exeter,  he  might  also  have  been  acting  as  such  deputj: 
and  I  think  he  considered  he  was  acting  as  such  deputy ;  for  he  appte 
to  the  confidential  agent  of  the  Marquis,  and  that  affects  the  lord  of  tht 
franchise  with  notice  of  the  proceedings ;  after  that,  any  act  done  Id  j 
execution  of  the  warrant  would  affect  the  lord.  Then,  when  the  steward 
of  the  Marquis  directs  the  money  levied  to  be  paid  over  to  the  assignets 
of  Dowse  upon  their  giving  an  indemnity^  the  Marquis  must  be  takei 
to  have  adopted  the  warrant  as  executed  by  his  own  deputy,  and  it  u^  l 
too  late  to  apply  here  on  the  ground  that  no  mandate  has  been  received. 

Park,  J.  I  think  the  lord  of  the  franchise,  by  ordering  the  monev 
to  be  paid  over  to  Dowse's  assignees  and  taking  an  indemnity,  has  adoptr  i 
the  act  of  Seaton,  and  that  this  rule  must  be  discharged. 

Vauqhan,  J.  The  question  is  in  what  character  Seaton  received  tb^ 
warrant  of  the  sheriff,  and  his  own  acts  give  the  answer. 

Bosanquet,  J.  I  am  of  the  same  opinion.  It  may  be  doubtful  ^' 
the  first  point  whether  the  warrant  was  originally  received  by  Seaton  * 
bailiff  of  the  liberty ;  but  when  he  has  levied  under  it,  and,  instead  J 
returning  the  proceeds  to  the  sheriff,  pays  them  to  the  assignees  f 
Dowse  by  the  direction  of  the  lord  of  the  franchise,  that  is  an  adopticis 
of  the  warrant  which  binds  him.  Rule  discharged. 
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TURNOR  against  STANDAGE.— p.  208. 

Defendant  fieiog  bail  for  C,  S.  in  an  action  brought  against  hint  by  plaintiff,  and  plaintiff  having 
agreed  to  forego  bail  on  C.  S;  giving  a  wgntmi  to  pay  23/.  by  instalments,  defendant  under* 
took  on  default  of  payment  to  render  C.  S.  within  fourteen  days  after  notice  of  the  issuing  of  a 
ca.  sa.  against  him.  In  a  declaration  on  this  agreement,  an  averment  of  notice  of  the  issuing 
the  ca.  sa.,  Held  sufficioBt,  without  averring  delivery  of  the  writ  to  the  sheriff. 

The  declaration  stated,  that  before  and  at  the  time  of  making  the  pro- 
mise of  the  defendant  herein-after  mentioned,  one  Charles  Standage  was 
indebted  to  the  plaintiff  in  the  sum  of  23/.  6*.  5</.,  for  the  recovery  of 
which  the  plaintiff  had  commenced  an  action  against  the  said  C.  Stand- 
age,  and  had  arrested  and  caused  him  to  be  held  to  special  bail  in  the 
Court  of  Common  Pleas  at  Westminster;  that  in  that  action  the  plain- 
tiff, at  the  instance  and  request  of  the  defendant  and  the  said  C.  Stand- 
age,  Had  consented  to  forego  bail,  and  not  to  require  the  defendant  (who 
had  become  bail  and  had  executed  a  bail  bond  to  the  sheriff,)  to  put  in 
and  perfect  special  bail,  according  to  the  terms  of  the  writ  of  capias  upon 
^which  the  said  C.  Standage  was  so  arrested;  that  thereupon,  in  consi- 
deration of  the  premises,  and  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  consented  to  forego  bail  in  the  said  action,  and  to  take  the 
cognovit  of  the  said  C.  Standage  in  the  said  action,  for  93/.  6^.  5d.,  being 
the  balance  of  the  debt  due  to  the  plaintiff,  payable  at  certain  times,  and 
by  certain  instalments  in  the  cognovit  specified, — but  in  case  default 
should  be  made  in  the  payment  of  the  said  debt  by  such  instalments  as 
therein-before  stipulated,  the  plaintiff  to  be  at  liberty  immediately  after 
such  default,  to  enter  up  judgment  upon  the  said  cognovit^  and  issue 
execution  for  the  amount  of  the  debt  in  the  said  action,  or  so  much  there- 
of as  should  remain  unpaid  at  the  time  of  such  default,  together  with 
the  costs  of  judgment,  writ  and  writs  of  execution,  sheriff's  poundage, 
and  officer's  fees,  and  all  incidental  expenses, — the  defendant  undertook, 
and  agreed,  and  promised  the  plaintiff,  should  default  be  made  in  pay- 
ment as  in  the  said  cognovit  mentioned,  to  render  the  said  C.  Standage 
to  any  writ  of  execution*  which  the  plaintiff  might  thereafter  issue  against 
the  said  C.  Standage  in  the  said  action  in  respect  of  the  said  debt,  with- 
in fourteen  days  after  notice  to  the  defendant,  in  writing,  of  the  issuing 
of  the  said  writ,  to  be  left  at  his  office ;  and  the  plaintiff  averred,  that  he, 
confiding  in  such  promise  and  undertaking  of  the  defendant,  did  then 
take  the  said  cognovit  before  mentioned  and  set  out ;  that  the  said  C. 
Standage  did  make  default  in  payment  of  the  sum  of  5/.  16«.  Id,  at  the 
time  specified  in  the  said  cog-nortV,  whereby  the  plaintiff  became  entitled 
by  the  terms  thereof,  immediately  after  such  default,  to  enter  up  judg- 
ment and  issue  execution  for  the  said  sum  of  23/.  6^.  5(/.,  with  the  cpsts 
of  the  judgment,  and  of  the  writ  or  writs  of  execution ;  but,  although  the 
plaintiff  did,  on  the  8th  of  November,  1837,  issue  a  writ  of  execution 
against  C.  Standage  in  respect  of  the  said  debt  and  costs,  and  did.  on  the 
said  8th  of  November,  give  notice  to  the  defendant  in  writing  of  the  is- 
suing of  the  said  writ,  and  caused  the  same  to  be  left  at  the  office  of  the 
defendant,  and  then  requested  the  defendant  to  render  the  said  C.  Stand- 
age  to  such  writ  of  execution  so  issued  by  the  plaintiff  in  respect  of  the 
said  debt  and  costs,  within  fourteen  days  after  the  notice  so  given  to  the 
defendant  as  aforesaid,  yet  the  defendant  did  not  render,  and  had  not 
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rendered  him  at  the  time  of  the  commencement  of  this  action.  That  by 
reason  of  the  defendant's  not  rendering  the  said  C.  Standage  to  such 
writ  of  execution  in  pursuance  of  his  said  promise  and  underiaking,the 
plaintiff  had  been  unable  to  satisfy  himself  his  said  debt  of  23/.  6^.  Sd.^ 
and  the  costs  of  the  said  action,  taxed  and  ascertained,  when  due  to  the 
plaintiff,  which  the  plaintiff  might  and  would  have  been  able  to  do  if  the 
defendant  had, rendered  the  said  C.  Standage  to  the  said  writ  of  execu- 
tion issued  against  him  in  the  said  action :  to  the  damages,  &c. 

Demurrer ;  that  according  to  the  reasonable  and  proper  construction 
of  the  contract  set  out  in  the  declaration,  it  was  a  condition  precedent 
that  the  plaintiff  should  have  delivered  the  writ  of  execntion  against  C. 
Standage  to  the  sheriff  of  the  county  to  whom  it  was  addressed ;  and 
that  as  it  did  not  appear  that  the  plaintiff  had  delivered  such  writ  to 
such  sheriff,  there  was  no  person  to  whom  the  defendant  could  have 
rendered  the  said  C.  Standage,  or  who  could  lawfully  take  the  said  C 
Standage  under  the  said  writ  of  execution. 

Joinder. 

Thomas^  in  support  of  the  demurrer. 

As  the  defendant  could  not  surrender  C.  Standage  till  the  plaintiff's 
writ  was  delivered  to  the  sheriff,  the  legal  effect  of  the  agreement  is, 
that  the  defendant  would  surrender  Standage,  after  notice  of  the  issu- 
ing of  the  vrriij  and  of  its  delivery  to  the  sheriff.  The  delivery  of  the 
writ  to  the  sheriff,  therefore,  was  a  condition  precedent  which  should 
have  been  averred  and  proved.  The  dependence  or  independence  of 
stipulations,  must  be  collected  from  the  meaning  of  the  parties ;  Hotham 
V.  East  India  Company j  1  T.  R.  638;  Collins  v.  GibbSy  2  Burr,  899; 
Kingston  v.  Preston^  cited  in  Jones  v.  Barkley jDougL  695;  and  where 
it  can  be  inferred  that  they  intended  a  particular  act  should  be  done, 
performance  of  it  must  be  averred,  although  it  may  not  have  been  stipu- 
lated for  iti  express  terms.     As  where  the  nature  of  the  case  requires 

that  certain  notices  should  be  given  to  a  defendant : v.  Henning, 

Cro.  Jac.  432  ;  Brabble  v.  Holt/well,  Cro.  El.  249.  The  liability  may 
go  beyond  the  terms  of  the  agreement ;  Falkarn  v.  fVriggy  Cro.  Jac. 
406 ;  •dllein  v.  J?an£/a//,  Yelv.49 ;  as  upon  a  bond  for  duly  accounting, 
which  binds  the  obligor  also  to  pay  over  :  Bache  v.  Proctor^  Dougl. 
382 ;  Serra  v.  Wright j  6  Taunt.  45,  (1  E.  C.  L.  R.  304.)  So,  where  the 
plaintiff  engaged  to  give  a  bond  of  11/.,  with  sureties,  in  payment  for  a 
horse,  it  was  held,  after  verdict,  in  an  action  for  non-delivery  of  the 
horse,  that  he  ought  to  have  averred  tender  of  the  bond,  and  have  set 
forth  the  names  of  the  sureties;  Austin  v.  JervoiseyHoh,  69. 

Jamesy  contra,  was  stopped  by  the  Court. 

TiNDAL,  C.  J.  If  the  plaintiff  by  his  own  act  had  rendered  perform- 
ance on  the  part  of  the  defendant  impossible,  the  inference  we  are 
called  on  to  draw  might  follow  ;  but  no  such  fact  appears  on  this  de- 
claration; and  the  plaintiff  has  done  all  that  was  necessary  to  entitle 
him  to  lecover  upon  the  defendant's  agreement.  If  the  writ  has  not 
been  delivered  to  the  sheriff,  the  defendant  might  have  lodged  it  him- 
self at  the  sheriff's  office.  After  notice  that  the  writ  had  been  sued 
out,  and  that  fourteen  days  had  elapsed,  the  defendant  was  bound  by 
his  agreement  to  take  all  the  steps  necessary  to  render  Standage. 

The  rest  of  the  Court  concurred. 

Judgment  for  plaintiff. 
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GRAINGER  v.  HILL  and  Another— p.  212. 

1.  Placing  a  party  under  restraint  of  a  sherifTa  officer  who  holda  a  writ  of  capias,  is  an  arres^ 
without  proceeding  to  actual  contact 

2.  In  an  action  for  abusing  the  process  of  the  Court  in  order  illegally  to  compel  a  party  to  give 
up  his  property,  it  is  not  necessary  to  prove  that  the  action  in  which  the  process  was  impro- 
perly employed  has  been  determined,  or  to  aver  that  the  process  was  sued  out  witliout  rea- 
sonable or  probable  cause. 

The  declaration  stated,  that  the  plaintiff, before  the  time  of  the  commit- 
ting of  the  grievances  by  the  defendants  hereinafter  mentioned,  was 
master  and  proprietor  of  a  certain  smack  or  vessel  hereinafter  men- 
tioned ;  and  the  plaintiff  being  such  proprietor,  and  having  occasion 
to  borrow  a  certain  sum  of  money  to  meet  his  occasions,  apj)lied  to 
and  requested  the  defendants  to  lend  and  advance  to  him  the  sum  of 
80/.,  which  they,  the  defendants,  agreed  to  do,  upon  having  the  repay- 
ment thereof  secured  to  them  by  a  mortgage  of  the  said  smack  or  ves- 
sel ;  and  it  was  thereupon  agreed  by  and  between  the  plaintiff  and  de- 
fendants, that  a  mortgage  of  the  said  vessel  should  be  accordingly  made 
and  given  ;  and  that  the  sum  of  money  so  to  be  advanced  and  lent  by 
the  defendants  to  the  plaintiff  should  afterwards  be  repaid  by  the  plain- 
tiff to  the  defendants  on  a  certain  time  then  agreed  upon,  and  not  yet 
elapsed,  to  wit,  the  28th  of  September,  1837 ;  and  that  in  the  mean 
time  the  plaintiff  should  retain  the  command  of  the  said  smack  or  ves- 
sel, and  prosecute  and  make  voyages  therein  for  his  own  profit  and 
advantage:  and  thereupon,  afterwards, to  wit, on  the  30th  of  Septem- 
ber, 1836,  the  defendants  accordingly  lent  and  advanced  to  the  plaintiff, 
upon  and  in  pursuance  of  the  said  agreement,  and  upon  the  security 
aforesaid,  the  said  sum  of  80/. ;  and  the  plaintiff  also  thereupon,  in  pur- 
suance also  of  the  said  agreement,  by  a  certain  indenture  then  made, 
signed,  sealed,  and  delivered  by  the  defendants  of  the  one  part  and  the 
plaintiff  of  the  other  part,  (the  indenture  was  here  set  out,)  mortgaged 
the  said  vessel,  subject  to  a  proviso  of  redemption  on  payment  of  80/., 
together  with  interest  for  the  same  in  the  mean  lime,  at  and  after  the 
rale  of  5  percent,  per  annum,  on  the  28th  of  Septenjber,  1837, then  and 
now  next  ensuing;  and  the  plaintiff  did,  in  and  by  the  said  indenture, 
covenant,  promise,  and  agree  to  and  with  the  defendants,  that  (he  plain- 
tiff should  well  and  triily  pay,  or  cause  to  be  paid,  to  the  defendants  the 
said  sum  of  80/.,  with  interest  for  the  same,  after  the  rate  aforesaid,  at 
or  on  the  day  and  time  therein  and  hereinbefore  expressed  and  appoint- 
ed for  payment  of  the  same.  That  the  defendants  wrongfully,  illegally, 
and  maliciously  contriving  to  injure,  harass,  and  distress  the  plaintifi) 
and  to  compel  the  plaintiff,  by  and  through  fear  and  duress  of  imprison- 
ment, to  give  up  and  relinquish  to  them  certain  goods  and  chattels  of 
and  belonging  to  the  plaintiff,  and  not  included  in  the  said  mortgage 
security,  to  wit,  a  certain  register  and  a  certain  certificate  of  the  regis- 
ter of  the  said  smack  or  vessel,  and  without  the  possession  of  which 
the  plaintiff  could  not  go  to  sea  or  prosecute  his  said  voyages  in  man- 
ner aforesaid  as  agreed  upon  by  and  between  the  plaintiff  and  defend- 
ants, 85  the  defendants  well  knew,  long  before  the  said  time  so  appoint- 
ed as  aforesaid  for  the  payment  of  the  said  sum  of  80/.,  to  wit,  on,  &c., 
called  upon  and  requested  payment  of  and  from  the  plaintiff  of  the  said 
sum  of  80/.,  and  then  threatened  to  arrest  him  for  the  same  unless  he 
immediately  paid  to  them  the  amount  thereof.     That,  upon  the  plain- 
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tiff's  refusing  so  to  do,  the  defendants  wrongfully  and  unjustly  contriv- 
ing and  intending  as  aforesaid,  and  to  imprison,  harass,  oppress,  injure, 
and  impoverish  the  plaintiff,  and  to  cause  and  procure  him  to  he  arrest- 
ed and  imprisoned,  and  to  prevent  his  making  and  prosecuting  any 
voyages  whatsoever  in  his  said  smack  or  vessel,  and  wholly  to  ruin 
the  plaintiff  thereby,  well  knowing  that  the  plaintiff  was  wholly  unpre- 
pared and  unprovided  with  bail,  heretofore,  to  wit,  on  the  26th  of  No- 
vember, 1836,  falsely  and  maliciously  caused  and  procured  to  be  sued 
and  prosecuted  out  of  the  Court  of  our  Lord  the  King  of  the  Bench  at 
Westminster,  for  the  said  sum  of  80/.,  a  certain  writ  of  our  Lord  the 
King  called  a  capias ;  (setting  it  out.)  That  the  defendants,  contriv- 
ing and  intending  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  wrongfully, 
illegally,  and  maliciously  caused  and  procured  the  said  writ  to  be,  and 
the  same  was  then  marked  and  indorsed  for  bail  for  95/.  I7s.  Sd.,  being 
the  sum  of  80/.  and  certain  alleged  costs,  charges,  and  expenses,  mak- 
ing together  the  sum  of  95/.  I7s.  6d. ;  and  the  said  writ  being  indorsed 
for  bail  as  aforesaid,  the  defendants  afterwards  and  before  the  return 
thereof,  to  wit,  on,  &c.,  contriving  and  intending  as  aforesaid,  wrong- 
fully and  maliciously  caused  the  plaintiff  to  be,  and  he  then  was  arrest- 
ed by  his  body,  under  and  by  virtue  of  the  said  writ,  and  was  thereupon 
imprisoned,  and  kept  and  detained  in  prison  for  a  long  time,  to  wit,  for 
the  space  of  twelve  hours  then  next  following,  until  he,  the  plaintiff, 
not  being  prepared  or  provided  with  bail  to  the  said  action,  by  and 
through  fear  and  duress  of  imprisonment,  was  forced  and  compelled  to 
give  up  and  relinquish  to  them  the  goods  and  chattels  before  mention- 
ed, to  wit,  the  said  register  and  certificate  of  registry,  and  did  so  give 
up  and  relinquish  the  same  ;  and  the  defendants  thence  hitherto  wrong- 
fully and  unjustly,  and  against  the  consent  and  will  of  the  plaintiff,  forci- 
bly and  against  law  kept  and  detained  the  same  from  the  plaintiff.  By 
means  of  which  said  several  premises,  the  plaintiff,  being,  as  the  de- 
fendants before  and  after  the  tirpe  of  the  said  arrest  well  knew,  wholly 
unprepared  and  unprovided  with  bail,  whilst  he  was  so  imprisoned  as 
aforesaid,  not  only  suffered  great  pain  of  body  and  mind,  and  was 
greatly  exposed  and  injured  in  his  credit  and  circumstances,  and  was  j 
hindered  and  prevented  from  performing  and  transacting  his  lawful  ' 
business  and  affairs  by  him  during  that  time  to  be  performed  and  trans-  |, 
acted,  but  especially  was  prevented  and  deterred  from  making  and 
prosecuting  with  the  said  smack  or  vessel  divers,  to  wit,  four  several 
voyages  with  and  in  the  said  smack  or  vessel,  to  wit,  from  London  to 
Caen,  and  back  again,  and  lost  and  was  deprived  thereby  of  all  the 
benefits,  profits,  and  advantages  which  would  have  otherwise  flowed 
and  accrued  to  him  the  plaintiff  therefrom,  and  was  by  means  of  the 
premises  otherwise  greatly  injured  and  damnified. 

There  was  a  count  in  trover  for  a  ship's  register.  The  defendants 
pleaded  the  general  issue. 

At  the  trial  it  appeared,  that  in  September,  1886,  the  plaintiff,  by 
deed,  mortgaged  to  the  defendants  for  80/.  a  vessel  of  which  he  was 
owner  as  well  as  captain :  the  money  was  to  be  repaid  in  September, 
1837;  and  tlie  plaintiff  was  to  retain  the  register  of  the  vessel  in  order  to 
pursue  his  voyages. 

In  November,  1SS6,  the  defendants,  under  some  apprehension  as  to 
the  sutficiency  of  their  security,  resolved  to  possess  themselves  of  the 
shin*s  register,  and  for  this  purpose,  after  threatening  to  arrest  the 
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plaintiff  unless  he  repaid  the  money  lent,  they  made  an  affidavit  of  debt, 
sued  out  a  capias  endorsed  for  bail  in  the  sum  of  95L  I7s.  6d,  m  an  ac- 
tion of  assumpsit,  and  sent  two  sherifPs  officers  with  the  writ  to  the 
plaintiff,  who  was  lying  ill  in  bed  from  the  effects  of  a  wound.  A  sur- 
geon present,  perceiving  he  could  not  be  removed,  one  of  the  defendants 
said  to  the  sheriff's  officers,  "Don't  take  him  away;  leave  the  young 
man  with  him."  The  officers  then  told  the  plaintiff  that  they  had  not 
come  to  take  him,  but  to  get  the  ship's  register;  but  that  if  he  failed  to 
deliver  the  register,  or  to  find  bail,  they  must  either  take  him  or  leave 
one  of  the  officers  with  him. 

The  plaintiff  being  unable  to  procure  bail,  and  being  much  alarmed, 
gave  up  the  register. 

The  plaintiff  afterwards  came  to  an  arrangement  with  the  defendants ; 
was  discharged  from  the  arrest;  paid  the  costs;  repaid  the  money  bor- 
rowed on  mortgage ;  and  received  from  the  defendants  a  release  of  the 
mortgage  deed.  No  further  steps  were  taken  in  the  action  of  as- 
sumpsit. 

Upon  this  arrangement,  a  caption  fee  which  had  been  charged  and 
paid  by  the  plaintiff  to  the  sherifl^s  officers,  was  repaid  by  the  defend- 
ants to  the  plaintiff. 

A  verdict  having  been  given  for  the  plaintiff, 

Taddt/y  Serjt.,  pursuant  to  leave,  moved  to  enter  a  nonsuit  instead, 
on  the  ground  that  the  circumstances  above  stated  did  not  amount  to 
proof  of  an  arrest;  BuUer's  N.  P.  62,  "bare  words  will  not  make  an 
arrest,  but  if  the  bailiff  touch  the  person,  it  is  an  cfrrest,  and  thcretreat 
a  rescous;" — That  there  was  no  proof  of  any  demand  of  the  register  by 
the  plaintiff  previous  to  the  commencement  of  this  action;  and  that 
without  refusal  after  demand  there  was  no  conversion  : — further,  that 
there  was  no  proof  of  the  defendants'  action  in  assumpsit  having  been 
determined  previously  to  the  commencement  of  the  present  action,  and 
without  such  proof  the  action  did  not  lie;  Lewis  v.  Farrel^  1  Sir.  114; 
Kirk  V.  French^  1  Esp.  79 ;  Skinner  v.  Gunton,  1  Wms.  Saund.  228, 
a,  note-.  Taddy,  moved  also,  to  arrest  the  judgment,  on  the  ground 
that  the  plaintiff  had  not  averred  that  the  capias  sued  out  by  the  de- 
fendants was  sued  out  without  reasonable  and  probable  cause.  Savil 
V.  Roberts^  1  Salk.  14;  Skinner  v.  Gxinton;  Svlton  v.  Johnstone,  1  T. 
R.  493,  510,  784;  Cotton  v.  James,  1  B.  &  Adol.  128,  (20  E.  C.  L.  R. 
358;)  Willans  v.  Taylor,  6  Bingh.  183,  (19  E.  C.  L.  R.  47;  Drum- 
mondw.  Pigou,  2  New  Cases,  114,  (29  E.  C.  L.  R.  278.) 

Talfourd,  Serjt.,  and  James,  showed  cause. 

First,  the  plaintiff,  having  submitted  to  the  process  by  giving  up  the 
register  under  duress,  was  actually  arrested,  even  according  to  the 
authority  cited  from  Buller's  Nisi  Prius,  where  it  is  laid  down,  "  that 
bare  words  will  not  make  an  arrest ;  but  if  the  bailiff  touch  the  person 
it  is  an  arrest,  and  the  retreat  a  rescous :  and,  on  a  motion  for  an  attach^ 
ment  against  three  persons  for  a  rescous  of  a  person  taken  in  execution, 
it  was  objected  that  there  had  not  been  a  legal  arrest,  as  the  bailiff  had 
never  touched  the  defendant; — Per  Curiam, — This  is  a  good  arrest;  and 
if  the  bailiff,  who  has  a  process  against  any  one,  says  to  him,  when  he 
is  on  horseback  or  in  a  coach,  *You  are  my  prisoner:  I  have  a  writ 
against  you,*  upon  which  he  submits,  turns  back,  or  goes  with  him, 
though  the  bailiff  never  touched  him,  yet  it  is  an  arrest,  because  he 
submitted  to  the  process.''  The  charge  of  the  caption  fee  is  an  addi- 
tional circumstance  which  confirms  the  arrest. 
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With  respect  to  the  count  in  trover,  the  unlawful  seizure  of  the  re- 
gister was  of  itself  a  conversion,  and  no  demand  was  necessary  previous 
to  the  commencement  of  the  action. 

Secondly,  it  was  not  necessary  for  the  plaintiff  to  prove  that  the  de- 
fendants' suit  in  assumpsit  was  determined.  This  is  not  an  action  for 
a  malicious  arrest,  or  for  a  malicious  prosecution,  in  which  the  want  of 
probable  cause  cannot  be  established  unless  the  proceeding  complained 
of  be  at  an  end,  but  an  action  for  abusing  the  process  of  law  in  order  to 
obtain  the  plaintiff's  register;  and,  the  abuse  of  process  being  established, 
it  is  immaterial  whether  the  suit  of  which  it  was  the  commencement  is 
terminated  or  not.  Besides,  the  defendants  having  pleaded  only  noi 
guilty^  the  termination  of.  the  defendants'  suit  was  not  put  in  issue. 
Drummond  v.  Pigou,  2  New  Cases,  214,  (29  E.  C.  L.  R.  278.) 

In  effect,  however,  the  proof  w(is  given;  for  the  discharge  of  the 
plaintiff  from  arrest,  his  payment  of  costs,  and  the  defendants'  releasing 
the  mortgage  deed,  showed  a  complete  abandonment  of  the  suit.  It  is 
not  necessary  to  show  a  judgment.  In  Brook  v.  Carpenter^  3  Bingh. 
296,  (11  E.  C.  L.  R.  108;)  a  termination  of  the  suit  By  rule  of  Court  was 
held  sufficient;  and,  in  Pierce  v.  Street,  3  B.  &  Adol.  397,  (23  E.  C.  L 
R.  102;)  the  omission  to  file  or  deliver  a  declaration  within  a  year  after 
the  return  of  the  writ. 

Thirdly,  it  was  not  necessary  to  aver  that  the  defendants'  suit  was 
without  reasonable  or  probable  cause:  it  was  proved  to  be  so ;  but,eveQ 
had  it  been  otherwise,  want  of  reasonable  or  probable  cause  is  not  the 
ground  of  the  present  action,  but  an  abuse  of  process  resorted  to  to  de- 
prive the  plaintiff  of  his  register ;  and  if  process  l^e  abused  an  action  lies, 
even  though  the  party  might  have  had  probable  cause  for  proceeding. 

Taddy  and  R,  V.  Richards,  in  support  of  the  rule. 

The  plaintiff,  having  alleged  an  arrest,  was  bound  to  prove  it;  but  the 
circumstances  proved  do  not  amount  to  an  arrest.  The  defendants 
offered  the  plaintiff  the  alternative  of  delivering  up  the  register,  or  sub- 
mitting to  arrest ;  and,  the  register  having  been  delivered  up,  the  arrest 
never  took  place.  It  could  not  be  effected  by  mere  words,  or  by  leav- 
ing an  officer  in  the  room.  As  for  the  caption  fee,  it  is  often  charged 
when  no  arrest  takes  place.  And  proof  of  the  termination  of  the  de- 
fendants' suit  was  absolutely  necessary  to  sustain  the  plaintiff's  action. 
It  is,  in  effect,  an  action  for  arresting  the  plaintiff  without  reasonable  or 
probable  cause;  and  that  can  never  be  established  without  showing  the 
result  of  the  former  suit.  Drummond  v.  Pigon,  only  decides  that  the 
question  of  the  existence  of  reasonable  and  probable  cause  cannot  be 
raised  under  the  general  issue;  but,  unless  the  preceding  suit  be  de- 
termined, the  plaintiff  has  no  loctis  standi  in  Court,  and  the  defendant 
is  not  guilty  of  the  wrong  imputed.  And  it  is  not  sufficient  to  raise  an 
inference  that  the  former  suit  is  ended:  it  must  be  proved.  Proof  of  a 
rule  to  discontinue  on  payment  of  costs  has  been  held  sufficient;  fVebb 
v.  Hilly  M.  &  M.  253;  a  judge's  order  to  stay  proceedings,  insufficient; 
Kirk  V.  French,  1  Esp.  80. 

At  all  events,  the  omission  of  the  allegation  of  want  of  probable  cause 
is  fatal,  as  an  omission  of  the  gist  of  the  action.  The  defendants,  not- 
withstanding the  mortgage  deed,  might  have  been  in  a  condition,  by 
subsequent  agreement  or  otherwise,  to  demand  the  money  when  they 
arrested  the  plaintiff;  and,  if  they  had  probable  cause,  this  action  would 
not  lie,  notwithstanding  the  most  express  malice. 
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TiNDAL,  C.  J.  This  is  a  special  action  on  the  case,  in  which  the 
plaintiff  declares  that  he  was  the  master  and  owner  oi  a  vessel  which, 
in  September,  1836,  he  mortgaged  to  the  defendants  for  the  sum  of  80/., 
with  acovenant  for  repayment  in  September,  1837,  and  under  a  stipula- 
tion that,  in  .the  mean  time,  the  plaintiff  should  retain  the  command  of 
the  vessel,  and  prosecute  voyages  therein  for  his  own  profit :  that  the 
defendants,  in  order  to  compel  the  plaintiff  through  duress  to  give  up 
the  register  of  the  vessel,  without  which  he  could  not  go  to  sea,  before 
the  money  lent  on  mortgage  became  due,  threatened  to  arrest  him  for 
the  same  unless  he  immediately  paid  the  amount :  that,  upon  the  plain- 
tiff refusing  to  pay  it,  the  defendants,  knowing  he  could  not  provide 
bail,  arrested  him  under  a  capias,  endorsed  to  levy  95/.  17*.  6^.,  and 
kept  him  imprisoned,  until,  by  duress,  he  was  compelled  to  give  up  the 
register,  which  the  defendants  then  unlawfully  detained;  by  means 
whereof  the  plaintiff  lost  four  voyages  from  London  to  Caen.  There  is 
also  a  count  in  trover  for  the  register.  The  defendants  pleaded  the 
general  issue ;  and,  after  a  verdict  for  the  plaintiff,  the  case  comes  before 
us  on  a  double  ground,  imder  an  application  for  a  nonsuit,  and  in  arrest 
of  judgment. 

The  first  ground  urged  for  a  nonsuit  is,  that  the  facts  proved  with  re- 
spect to  thfe  writ  of  capias  do  not  amount  to  an  arrest.  It  appears  to 
me  that  the  arrest  was  sufficiently  established.  The  facts  are,  that  the 
sherifi^'s  officer  comes  with  a  capias  to  the  plaintiff,  when  he  is  ill  in 
bed,  and  tells  him  that,  unless  he  delivers  the  register  or  finds  bail,  he 
must  either  take  him  or  leave  a  man  with  him.  Without  actual  contact, 
the  officer's  insisting  that  the  plaintiff  should  produce  the  register,  or 
find  bail,  shows  that  the  plaintiff  was  in  a  situation  in  which  bail  was 
to  be  procured ;  that  was  a  sufficient  restraint  upon  the  piaintifTs  person 
to  amount  to  an  arrest.  The  authority  in  Buller's  Nisi  Prius,  p.  62., 
goes  the  full  length.  <<  If  the  bailiff,  who  has  a  process  against  one, 
says  to  him,  when  he  is  on  horseback  or  in  a  coach,  'You  are  my  pri-> 
soner;  I  have  a  writ  against  you;'  upon  which  he  submits,  turns  back, 
or  goes  with  him,  though  the  bailiff  never  touched  him,  yet  it  is  an 
arrest,  because  he  submitted  to  the  process."  But  the  matter  does  not 
rest  there;  for,  upon  the  suit  being  arranged,  a  caption  fee,  which  had 
been  charged  by  the  officer  to  the  plaintiff,  was  repaid  to  him  by  the 
defendants,  who  thereby  admit  the  propriety  of  the  charge. 

The  second  ground  urged  for  a  nonsuit  is,  that  there  was  no  proof 
uf  the  suit  commenced  by  the  defendants  having  been  terminated.  But 
the  answer  to  this,  and  to  the  objection  urged  in  arrest  of  judgment* 
namely,  the  omission  to  all^e  want  of  reasonable  and  probable  cause 
for  the  defendants'  proceeding,  is  the  same:  that  this  is  an  action  for 
abusing  the  process  of  the  law,  by  applying  it  to  extort  property  from 
the  plaintiff,  and  not  an  action  for  a  malicious  arrest  or  niaJicious 
prosecution,  in  order  to  support  which  action  the  termination  of  the 
previous  proceeding  must  be  proved,  and  the  absence  of  reasonable  and 
probable  cause  be  alleged  as  well  as  proved.  In  the  case  of  a  malicious 
arrest,  the  sheriff  at  least  is  instructed  to  pursue  the  exigency  of  the 
writ:  here  the  directions  given,  to  compel  the  plaintiff  to  yield  up  the 
register,  were  no  part  of  the  duty  enjoined  by  the  writ.  If  the  course 
pursued  by  the  defendants  is  such  that  there  is  no  precedent  of  a  similar 
transaction,  the  plaintiff's  remedy  is  by  an  action  on  the  case,  applicable 
to  such  new  and  special  circumstances;  and  his  complaint  being  that 
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the  process  of  the  law  has  been  abused,  to  effect  an  object  not  within  the 
scope  of  the  process,  it  is  immaterial  whether  the  suit  which  that  pro- 
cess commenced  has  been  determined  or  not,  or  whether  or  not  it  was 
founded  on  reasonable  and  probable  cause. 

As  to  the  count  in  trover,  if  the  taking  of  the  register  was  wrongful, 
that  taking  was  of  itself  a  conversion,  and  no  demand  and  refusal  was 
necessary  as  a  preliminary  to  this  action :  it  seems  to  me,  that  taking 
the  property  of  another  without  his  consent,  by  an  abuse  of  the  process 
of  the  law,  must  be  deemed  a  wrongful  taking;  and,  therefore,  this  rule 
must  be  discharged. 

Park,  J.  I  am  of  the  same  opinion.  According  to  the  authority  in 
Buller's  Nisi  Prius  this  was  a  good  arrest 

The  argument  as  to  the  omission  to  prove  the  termination  of  the 
defendant's  suit,  and  to  allege  want  of  reasonable  and  probable  cause 
for  it,  has  proceeded  on  a  supposed  analogy  between  the  present  case 
and  an  action  for  a  malicious  arrest.  But  this  is  a  case  prifvue  impres- 
sionism in  which  the  defendants  are  charged  with  having  abused  the 
process  of  the  law,  in  order  to  obtain  property  to  which  they  had  no 
colour  of  title;  and,  if  an  action  on  the  case  be  the  remedy  applicable 
to  a  new  species  of  injury,  the  declaration  and  proof  must  be  according 
to  the  particular  circumstances.  I  admit  the  authority  of  the  cases 
which  have  been  cited,  but  they  do  not  apply  to  the  present. 

As  to  the  count  in  trover,  the  compulsion  under  which  the  register 
was  obtained  was  tantamount  to  a  conversion,  and  a  deihand  and  refu- 
sal was  not  necessary  in  order  to  support  this  action.  In  Parker  ?. 
Patricky  5  T.  R.  175,  where  the  defendant  had  regained  possessien  of 
goods  of  which  he  had  been  deprived  by  a  fraud,  and  the  plaintiff,  who 
had  given  value  for  them  without  notice  of  the  fraud,  sued  him  in 
trover,  and  obtained  a  verdict,  it  was  never  objected  that  he  should 
have  demanded  the  goods  in  order  to  commence  his  action.  So,  in 
Wyatt  V.  Blades^  3  Campb.  396,  the  act  of  bankruptcy  was  committed 
the  8th  of  December;  the  goods  were  seized  on  the  8th. of  February 
following,  and  carried  to  a  broker's;  on  the  12th  of  the  same  month  the 
commission  issued ;  and  notice  was  afterwards  served  upon  the  sheriff 
not  to  sell  the  goods,  as  they  belonged  to  the  assignees:  in  consequence, 
the  goods  were  never  sold,  but  still  remained  at  the  broker's,  and  no 
demand  of  them  was  ever  made:  but  Lord  Ellenborough  said,  "Had 
the  goods  not  been  removed,  it  would  have  been  difficult  to  say  there 
was  any  conversion;  but  I  think  the  removal  of  them  after  the  act  of 
bankruptcy  is  a  sufficient  conversion  to  maintain  the  action,  notwith- 
standing the  subsequent  notice."  That  is. a  strong  case  to  show,  that, 
where  the  circumstances  attending  the  taking  are  tantamount  to  an 
actual  conversion,  a  demand  is  not  necessary  to  support  an  action  of 
trover. 

Vaughan,  J.  I  think  that  in  law  this  was  clearly  an  arrest.  If  the 
party  is  under  restraint,  and  the  officer  manifests  an  intention  to  make 
a  caption,  it  is  not  necessary  there  should  be  actual  contact.  V^ith 
respect  to  the  termination  of  the  defendant's  suit,  all  the  facts  in  the 
declaration  were  proved.  The  termination  of  that  suit  is  not  alleged, 
nor  was  it  necessary,  because  what  the  plaintiff  complains  of  is  an 
abuse  of  the  process  of  law,  for  the  purpose  of  extorting  property  to 
which  the  defendants  had  no  claim:  that  abuse  having  been  perpetrated, 
and  the  defendants  having  attained  their  end  by  it,  it  is  imiuaterial 
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whether  their  suit  was  terminated  or  DOt.  The  case  is  altogether  dis- 
tinct from  cases  of  malicious  prosecution  or  arrest,  in  which  it  is  always 
the  course  to  allege  and  prove  that  the  former  proceeding  is  at  an  end. 

So,  with  respect  to  the  argument  in  arrest  of  judgment,  this  case 
stands  on  its  own  peculiar  circumstances.  It  is  an  action  for  abusing 
the  process  of  law,  by  employing  it  to  extort  property  to  which  the 
defendants  had  no  right:  that  is  of  itself  a  suiScient  cause  of  action, 
without  alleging  that  there  was  no  reasonable  or  probable  cause  for  the 
suit  itself. 

With  respect  to  the  count  in  trover,  if  there  be  a  tortious  taking,  no 
previous  demand  is  necessary  tasupport  the  plaintiff^s  action.  Whether 
such  taking  be  by  fcfrce  or  fraud  makes  little  or  no  diflFerence  in  the 
right  to  maintain  the  action;  but  this  taking  was  as  much  a  forcible 
taking  as  if  a  pistol  had  been  presented  to  the  plaintiff's  head. 

BosANQUET,  J.  I  thought  at  the  trial,  and  am  still  of  the  same  opi- 
nion, that  these  circumstances  amounted  to  an  arrest.  The  plaintiff 
resigned  his  persohal  liberty  under  the  authority  of  the  writ;  and  actual 
contact  was  not  necessary  to  complete  the  arrest. 

Then,  as  the  record  stands,  it  was  not  necessary  to  prove,  and  I  think, 
under  the  circumstances  of  this  case,  it  was  not  necessary  either  to  allege 
or  prove  the  termination  of  the  defendant's  suit.  This  is  not  an  action 
for  a  malicious  arrest  or  prosecution,  or  for  maliciously  doing  that  which 
the  law  allows  to  be  done:  the  process  was  enforced  for  an  ulterior 
purpose;  to  obtain  property  by  duress  to  which  the  defendants  had  no 
right.  The  action  is  not  for  maliciously  putting  process  in  force,  but 
for  maliciously  abusing  the  process  of  the  Court.  And  that  distinction 
is  an  answer  as  well  to  the  argument  in  arrest  of  judgment,  as  to  the 
argument  in  support  of  a  nonsuit'. 

As  to  the  count  in  trover^  if  the  register  was  obtained  by  duress  of 
imprisonment,  a  demand  and  refusal  were  not  necessary  to  establish  a 
conversion.  And  as  it  is  clear  that  the  register  was  illegally  obtained 
by  duress,  under  an  abuse  of  the  process  of  this  Court,  this  rule  must  be 

Discharged. 


COLLINS  against  JENKINS.— p.  225. 

In  an  action  on  a  wairanty  of  a  hone,  defendant  changed  the  yenue  from  Middlesex  to  M^'orce^ 
terahire.  A  letter  written  bj  plaintiiTs  attorney  in  Middleaex,  apprizing  defendant  of  the 
breach  of  warranty,  and  that  the  horse  was  standing  at  livery  at  defendant's  expense,  coupled 
with  an  admission  in  Middlesex,  by  defendant's  agent,  of  the  receipt  of  that  letter:  Held,  a  suf- 
ficient compliance  with  an  undertaking  to  give  material  eridence  of  some  matter  in  issue  aris- 
ing in  Middlesex. 

Assumpsit  on  the  warranty  of  a  horse;  venue,  Middlesex. 

Pleas,  that  the  defendant  did  not  warrant,  and  that  the  horse  was 
sound. 

The  defendant,  on  an  affidavit  that  the  cause  of  action  arose  in  the 
county  of  Worcester,  obtained  a  rule  to  change  the  venue  to  that  county. 

The  plaintiff  brought  back  the  venue,  on  an  undertaking  to  give 
material  evidence  of  some  matter  in  issue,  arising  in  the  county  of 
Middlesex. 

At  the  trial,  last  Middlesex  sittings,  the  only  evidence  arising  in  the 
county  of  Middlesex  was,  first,  the  following  letter  addressed  to  the 


682  Graingeb  t?.  Hill.   H.  T.  1838.  [225 

defendant,  and  written  and  put  into  the  post  by  the  plaintiff's  attorney, 
at  his  residence  in  Burton  Crescent,  in  the  county  of  Middlesex. 

"  35  King  Street^  Cheapsidey  London, 

"30th  March,  1837. — Mr.  Collins,  of  North  street,  Lambeth,  has 
conferred  with  me  on  the  subject  of  a  bay  gelding,  bought  by  him  of 
you  on  the  24th  instant,  with  a  warranty  of  soundness.  The  animal  in 
question  has  been  subjected  to  the  examination  of  a  skilful  veterinary 
surgeon,  who  has  pronounced  him  unsound;  added  to  which,  for  a  con- 
siderable time,  the  unsoundness  of  this  horse  has  been  notorious.  I 
have,  therefore,  to  request  that  the  price  paid  for  him  be  remitted  to  me 
by  return  of  post,  together  with  5*.,  my  charge  for  this  application; 
and,  in  the  event  of  your  failing  to  do  so,  instructions  will  be  sent  to 
Mr.  Bingley,  of  the  repository,  Birmingham,  to  sell  the  horse  in  ques- 
tion, by  auction,  to  the  highest  bidder;  and,  should  there  any  loss  come 
to  Mr.  Collins,  an  action  will  be  immediately  commenced  against  you 
for  damages:  and  I  desire  you  expressly  to  understand  that,  until  the 
horse  be  sold,  he  is  standing  at  Mr.  Bingley^s  at  your  expense." 

Secondly,  a  letter  from  the  defendant's  agent,  which  the  defendant 
was  called  on  by  notice  to  admit,  and  which  was  produced  by  the 
plaintiff's  agent  for  inspection  in  Middlesex.  This  letter  was  written 
in  Worcestershire,  and  merely  acknowledged  the  receipt  of  the  foregoing 
letter  from  the  plaintiff's  attorney. 

Thirdly,  the  testimony  of  a  veterinary  surgeon,  who  attended  the 
trial  for  the  purpose  of  giving  his  opinion  as  to  the  cause  of  the  alleged 
unsoundness  of  the  horse,  after  hearing  the  statements  of  the  various 
witnesses. 

The  warranty  and  breach  of  it  were  established;  but 

It  was  objected  that  the  plaintiff  had  not  performed  his  undertakilig 
to  give  material  evidence  of  some  matter  in  issue  arising  in  the  countv 
of  Middlesex:  whereupon  the  verdict  was  taken  for  the  plaintiff,  with 
leave  for  the  defetidant  to  move  to  enter  a  nonsuit  instead,  if  the  Court 
should  be  of  that  opinion. 

Talfotirdy  Serjt., obtained  a  rule  nisi  accordingly;  contending  that  the 
only  points  in  issue  were  the  warranty  and  breach  of  it:  that  the  letter 
of  thfe  plaintiff's  attorney  had  nothing  to  do  with  either  of  those  points 
and  that,  as  it  bore  date  in  Cheapside,  parol  evidence  could  not  he 
given  to  show  that  it  was  written  and  put  into  the  post  in  Middle^t^x; 
that  the  letter  of  the  defendant's  agent  was  not  material  to  either  ol  the 
issues;  and  that  the  testimony  of  the  surgeon  was  addressed  to  the  effect 
of  evidence  given  in  Middlesex,  but  not  to  a  matter  in  issue  arising  in 
Middlesex. 

fVtldej  Serjt.,  and  Channell  showed  cause. 

The  letter  of  the  plaintiff's  attorney  was  material  to  a  point  in  issue, 
as  it  contained  a  notice  which  rendered  the  defendant  liable  for  the  keep 
of  the  horse  in  case  the  breach  of  warranty  should  be  established ;  Cas- 
well V.  Coarey  1  Taunt.  566;  Ellis  v.  Chinnock,  7  Car.  &  P.  169,  (32  E 
C.  L.  R.  482  ;)  Mackenzie  v.  Hancock^  Ry.  &  Moo.  436,  (21  E.  C.  L.  R. 
484.)  The  plaintiff  was  bound  to  give  the  notice  contained  in  the  letter; 
for,  if  he  had  omitted  to  do  so,  it  would  have  been  a  presumption  that 
the  horse  at  the  time  of  the  sale  had  not  the  defect  complained  of; 
Fielder  v.  Starkin,  1  H.  Bl.  19.  The  place  of  date  was  unimportant, 
as  it  did  not  mislead ;  Millwood  v.  Walker y  2  Taunt.  224 ;  and  the  put- 
ting it  into  the  post  in  Middlesex  made  it  evidence  of  any  act,  material 
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to  the  issue,  done  in  that  county ;  Rex  v.  Burdett,  4  B.  &  Aid.  95,  (6  E. 
C.  L.  R.  358;)  Rex  v.  Watson^  1  Campb.  215;  Rex  v.  IVilliamSy  2 
Campb.  506 ;  Rex  v.  Johnson,  7  East,  65. 

In  Linley  v.  Bates,  2  Cr.  &  Jer.  659,  the  undertaking  to  give  material 
evidence  was  held  to  be  satisfied  by  proof  of  putting  into  the  post,  in  the 
county  to  which  the  venue  was  restored,  letters  containing  invoices 
touching  the  goods  in  dispute  :  but  Curtis  v.  Drinkwater,  2  B.  &  Adol. 
169,  (22  E.  C.  L.  R.  51;)  is  in  point.  There,  in  an  action  against  a 
coach  proprietor  for  negligence  in  conveying  the  plaintiff  from  Oxford 
to  Leominster,  an  accident  of  which  the  plaintiff  complained  happened 
in  Oxfordshire :  and  it  was  held,  that  the  inconvenience  suffered,  and 
expense  incurred,  by  the  plaintiff,  in  the  county  of  Worcester,  was  ma- 
terial evidence  of  a  matter  in  issue  arising  there,  within  the  meaning  of 
the  undertaking  giving  by  the  plaintiff,  in  answer  to  a  motion  to  change 
the  venue. 

Then,  the  opinion  of  the  professional  witness  was  material  on  the 
breach  of  warranty  in  issue,  and  clearly  arose  in  Middlesex- 

Talfourd  and  Shee  in  support  of  the  rule. 

If  the  letter  of  the  plaintiff's  attorney  be  deemed  material  evidence  in 
discharge  of  the  undertaking,  the  rule  may  be  dispensed  with  altogether; 
for  such  a  decision  will  put  it  in  the  power  of  the  plaintiff  in  any  case  to 
bring  back  the  venue,  at  whatever  amount  of  inconvenience  to  his  op- 
ponent. The  letter,  however,  does  not  apply  to  a  matter  in  issue,  but 
to  something  arising  out  of  the  issue.  The  Courts  were  formerly  lax  in 
enforcing  the  rule ;  and  in  Kensington  v.  Chantler,  2  M.  &  S.  36  ;  the 
undertaking,  in  an  action  by  the  assignees  of  a  bankrupt  to  give  material 
evidence  in  Middlesex,  was  held  to  be  satisfied  by  the  production  of  the 
commission  of  bankrupt  tested  at  Westminster.  But  of  late  more  strict- 
ness has  been  thought  advisable.  The  present  case  is  distinguishable 
from  Curtis  v.  Drinkwater,  for  there  the  suffering  and  expense  incur- 
red in  Worcestershire  was  part  of  the  injury  in  respect  of  which  the 
plaintiff  sued.  Here  the  letter  relied  on  was  written,  and  the  expense 
of  exhibiting  the  document  was  incurred,  after  the  action. 

TjNDAL,  C.  J.  It  appears  to  me  that  this  case  is  determined  by  that 
of  Curtis  V.  Drinkwater.  The  letter  written  by  the  plaintiff's  attorney 
was  material  to  a  point  in  issue,  since  its  object  was  to  increase  the  da- 
mages. The  proof  that  such  a  letter  was  written  in  the  county  of  Mid- 
dlesex, coupled  with  the  admission  in  the  same  county  of  its  having  been 
received,  was,  according  to  the  principle  of  Curtis  v.  Drinkwater,  a 
compliance  with  the  plaintiff's  undertaking.  The  rule  must  be  dis- 
charged. 

The  rest  of  the  Court  concurred  on  the  same  grounds,  and  the  rule 
was 

Discharged,  (a] 

(a)  This  CMe  wm  famiilied  by  a  gentleman  at  the  bar. 
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HICKS  against  The  Duke  of  BEAUFORT.— p.  229. 

The  drawer  of  a  bill  being  applied  to  for  payment,  nid,  **  If  the  acceptor  does  not  pay,  I  most,  but 
exhaust  all  your  influence  with  the  acceptor  first  r^'  the  drawer  afterwards  directed  the  applicant 
to  raise  the  money  on  the  lives  of  himself  and  the  acceptor :  Held,  that  this  admission  was  not 
to  be  taken  as  conclusive  evideoee  of  defendant's  having  received  or  waived  notioe  of  disbonooi 
ofthebUL 

This  was  an  action  on  a  bill  of  exchange,  drawn  by  the  defendant  and 
accepted  by  Lord  Foley,  payable  in  December,  I83I. 

The  plea  was,  that  the  defendant  had  received  no  notice  of  the  dis- 
honour of  the  bill;  upon  which  issue  was  joined. 

At  the  trial,  a  witness  stated  that  he  called  on  the  defendant  on  the 
subject  of  the  bill,  in  May,  1832,  when  the  defendant  said  it  was  hard 
upon  him,  as  he  had  only  drawn  the  bill  for  accommodation ;  that  if 
Lord  Foley  did  not  pay,  he  must;  but  he  desired  the  witness  would  ex- 
haust all  his  influence  with  Lord  Foley  first  The  witness  having  then 
applied  to  Lord  Foley  in  vain,  the  defendant  proposed  to  raise  a  sum  of 
money  by  an  annuity  on  the  life  of  the  defendant  and  Lord  Foley ;  but 
the  treaty  was  broken  off,  and  the  present  action  followed. 

The  learned  judge  left  it  to  the  jury  to  determine,  upon  this  evidence, 
whether  or  not  the  defendant  had  received  notice  of  the  dishonour  of  the 
bill ;  and,  the  jury  having  found  for  the  defendant, 

fVildCy  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  al- 
leged misdirection,  and  on  affidavits  of  surprise. 

He  contended  that,  if  the  witness  were  believed,  (and  the  credit  due 
to  him  was  not  left  to  the  jury,)  the  legal  efiect  of  the  defendjant's  ad- 
mission of  his  liability  was,  that  he  must  be  deemed  to  have  received 
notice  of  the  dishonour  of  the  bill ;  and  that,  therefore,  the  jury  should 
have  been  directed,  that,  if  the  witness  were  believed,  the  notice  must 
be  considered  as  proved  or  waived.  In  Lundie  v.  Robertson^  7  East, 
231 ;  where  an  endorsee,  three  months  after  a  bill  became  due,  demand- 
ed payment  of  the  endorser,  who  first  promised  to  pay  it  if  he  would 
call  again  with  the  account,  and  afterwards  said  that  he  had  not  had 
regular  notice,  but,  as  the  debt  was  justly  due,  he  would  pay  it,  Lord 
Ellenborough  said,  <<  When  a  man,  against  whom  there  is  a  demand, 
promises  to  pay  it,  for  the  necessary  facilitating  of  business  in  transac- 
tions between  man  and  man  every  thing  must  be  presumed  against  him. 
It  was,  therefore,  to  be  presumed  prima  facie,  from  the  promise  so  made, 
that  the  bill  had  been  presented  for  payment  in  due  time,  and  dis- 
honoured, and  that  due  notice  had  been  given  of  it  to  the  defendant 
But,  taking  the  subsequent  conversation  as  connected  with  the  former, 
the  only  limitation  of  it  would  be  that  the  defendant  stated  that  he  had 
not  had  regular  notice  of  the  dishonour ;  but  even  that  objection  was 
waived  in  the  same  breath,  for  the  defendant  said  that,  as  the  debt  was 
justly  due,  he  would  pay  it  Then  it  stands  on  the  first  conversation, 
as  an  absolute  promise  to  pay  the  bill ;  thereby  admitting  (for  I  do  not 
put  it  on  the  ground  of  a  waiver  of  any  objection  to  the  non-presenta- 
tion of  the  bill  in  due  time  as  existing  in  fact,)  that  there  did  not  exist 
any  objection  to  his  payment  of  the  bill,  but  that  every  thing  had  been 
rightly  done.     That  supersedes  the  necessity  of  the  ordinary  proof" 

Talfoutd^  Serjt.,  and  Petersdorff  s\io\wedi  cause. 
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There  is  no  rale  of  law  under  which  any  form  of  expression  is  tc  be 
held  conclusive  proof  of  a  fact.  It  is  for  the  jury  to  consider  what  effect 
ought  to  be  given  to  the  expression.  In  Lundie  v.  Robertson  there  was 
an  express  promise  to  pay,  upon  which,  as  in  Potter  v.  Ray  worthy  13 
East,  417;  the  Court  mainly  relied.  Fletcher  v.  Froggart^2  Car.  & 
P.  569,  (12  E.  C.  L.  R.  267;)  Gunson  v.  Metz,  1  B.  &  C.  193,  (8  E.  C. 
L.  R.  58;)  and  Wood  v.  Brown,  1  Stark.  N.  P.  C.  217,  (2  E.  C.  L.  R. 
363;)  exemplify  the  same  principle.  In  Pickin  v.  Graham,  3  Tyrwh. 
923;  the  words  "I  Suppose  there  will  be  no  alternative  but  my  taking 
up  the  bill,  and  if  you  will  bring  it  on  Tuesday  I  will  pay  the  money," 
were  held  not  sufficient  to  support  an  inference  of  notice.  In  order  to 
dispense  with  proof  of  notice  there  must  be  an  unconditional  promise 
to  pay;  acknowledgment  of  liability  is  not  sufficient;  JBorradaile  v. 
Ixnoe,  4  Taunt.  93 ;  Standage  v.  Creighton,  5  Car.  &  P.  406,  (24  E.  C. 
L.  R.  383 ;)  Cuming  v.  French,  2  Campb.  106,  n. 

As  to  waiver,  the  question  cannot  arise  on  an  issue  addressed  exclu- 
sively to  the  point  of  notice. 

Wilde  and  Bagley,  in  support  of  the  rule,  relied  on  Lundie  v.  Ro- 
bertson, The  declaration  of  the  defendant,  that  if  Lord  Foley  did  not 
pay,  he  must,  was,  in  effect,  a  promise  to  pay ;  and  that  he  tre,ated  it  as 
such  himself  appeared  from  his  subsequent  attempt  to  raise  the  money 
by  annuity.  Whether  or  not  the  defendant  made  the  declarations 
ascribed  to  him  by  the  witness,  was,  indeed,  a  question  for  the  jury; 
but  the  effect  of  those  declarations  ought  to  have  been  determined  by  the 
judge,  as  the  effect  of  certain  acts,  upon  the  question  whether  or  not  a 
party  is  executor  de  son  tort,   Padget  v.  Priest,  2  T.  R.  97. 

TiNDAL,  C.  J.  The  issue  joined  on  this  record  is  that  the  defendant 
had  due  notice  of  the  dishonour  of  the  bill  on  which  the  plaintiff  sues  ; 
and  the  question  is,  whether,  in  commenting  on  the  evidence  in  support 
of  that  issue,  the  learned  judge  misdirected  the  jury.  I  am  of  opinion 
that  there  was  no  misdirection.  The  cases  go  to  this  point  only  ;  that 
if,  after  the  dishonour  of  a  bill,  the  drawer  distinctly  promises  to  pay, 
that  is  evidence  from  which  it  may  be  inferred  he  has  received  notice  of 
the  dishonour ;  because  men  are  not  prone  to  make  admissions  against 
themselves ;  and,  therefore,  when  the  drawer  promises  to  pay,  it  is  to 
be  presumed  he  does  so  becai^e  he  knows  the  acceptor  has  refused. 
Lundie  v.  Robertson  goes  no  further  than  that.  There  the  defendant 
said  ^  that  he  had  not  had  regular  notice,  but,  as  the  debt  was  justly  due, 
he  would  pay  it;"  and  the  jury  having  presumed  from  those  expres- 
sions that  he  must  have  received  notice  of  the  dishonour,  the  Court  re- 
fused to  interfere.  There  is  no  such  distinct  promise  in  the  present  case. 
At  the  interview  with  the  defendant,  in  May,  1832,  nearly  six  months 
after  the  bill  became  due,  there  was  nothing  like  a  promise  to  pay,  but 
merely  a  request  that  the  applicant  would  exhaust  all  his  influence  with 
Lord  Foley  first,  as  the  defendant  had  drawn  the  bill  merely  for  accom- 
modation. There  was  nothing  in  this  which  amounted  to  an  uncondi- 
tional promise.  It  was  evidence  from  which  the  jury  might  consider 
whether  they  could  or  could  not  infer  that  the  defendant  had  received 
notice  of  the  dishonour;  and,  if  they  had  found  for  the  plaintiff,  the 
Court  would  not  have  set  aside  the  verdict.  But  it  was  entirely  a  ques- 
tion for  the  jury;  and  the  learned  judge  did  right  in  not  withdrawing 
from  them  the  effect  of  the  evidence.     Upon  this  ground,  therefore,  we 
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cannot  grant  the  rule;  but,  on  the  affidavits  of  surprise,  there  may  be 
a  new  trial  on  payment  of  costs. 

Park,  J.  I  think  there  was  no  misdirection ;  but,  on  the  affidavits, 
there  may  be  a  new  trial. 

Vaughan,  J.  It  is  putting  it  too  broadly  to  say  that  this  admission 
must  be  taken  as  conclusive  that  the  defendant  had  received  notice  of 
the  dishonour.  It  afforded  a  presumption,  but  there  were  circumstances 
from  which  the  presumption  might  be  rebutted ;  and,  upon  which  the 
specific  issue,  whether  the  defendant  had  received  notice  or  not,  it  was 
for  the  jury  to  say  what  weight  the  evidence  ought  to  have. 

BosANquET,  J.  If  the  jury  had  found  for  the  plaintiff,  I  should  not 
have  been  disposed  to  disturb  the  verdict ;  but  I  think  there  has  been 
no  misdirection.  The  issue  was  on  the  notice :  the  evidence  was  pre- 
sumptive only,  open  to  be  rebutted  by  circumstances ;  and  it  was  for 
the  jury  to  say  what  weight  was  to  be  ascribed  to  it.  If  the  learned 
judge  had  left  only  the  question  whether  the  witness  was  entitled  to 
eredit,  and  had  withdrawn  the  question  as  to  notice,  the  defendant  might 
have  tendered  a  bill  of  exceptions. 

Upon  the  affidavits  there  may  be  grounds  for  having  the  case  recon- 
sidered, but  there  is  no  reason  for  granting  a  new  trial  on  the  score  of 
misdirection. 

Rule  absolute  on  payment  of  costs. 


COLLINS  against  ARON.— p.  233. 

A  judge  at  chambera  has  jariadiction  to  fix  the  amount  of  costa  to  be  paid  aa  the  condition  of 

making  an  order. 

The  plaintiff  declared  in  assumpsit,  laying  his  damages  at  100/.,  but 
delivering  a  bill  of  particulars  in  which,  after  giving  credit  for  pay- 
ments, he  claimed  only  a  balance  of  85/. 

The  defendant  pleaded,  among  other  matters,  payment  and  receipt 
of  330/.  in  accord  and  satisfaction  ;  whereupon 

The  plaintiff  took  out  a  summons  before  a  judge  at  chambers,  to 
amend  the  declaration  by  increasing  the  damages  to  500/. 

The  learned  judge  having  failed  to  obtain  an  answer  to  an  inquiry 
touching  the  amount  of  costs,  allowed  the  amendment  upon  the  plain- 
tiff's paying  3*.  4e/.  costs  to  the  defendant;  and  refused  to  permit  the 
defendant  to  plead  de  novo.     Whereupon, 

Bayley  obtained  a  rule  nisi  to  rescind  the  judge's  order,  as  to  costs, 
and  for  the  defendant  to  be  allowed  to  plead  de  novo. 

IVildty  Serjt.,  was  to  have  shown  cause,  but  the  Court  called  on 

Bayley  to  support  his  rule. 

So  much  of  the  order  as  limits  the  costs  to  35.  4d  is  irregular,  as  the 
judge  has  no  jurisdiction  to  tax  the  costs  himself.  [Per  curiam.  It  is 
constantly  done.)  At  all  events  this  was  upon  the  wrong  scale ;  the 
sum  demanded  by  the  plaintiff  being  above  20/.,  the  defendant's  attor- 
ney was  entitled  to  6*.  Srf.  for  his  attendance. 

And  the  defendant  was  entitled  to  plead  de  novoj  for  upon  the  da- 
mages being  increased  to  500/.,  a  plea  of  payment  of  330/.  in  accord 
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and  satisfaction  would  have  been  ill.  Thomas  v.  Heathorn^  2  B.  & 
C.  477,(9  E.C.L.R.  152.) 

TiNDAL,  C.  J.  A  very  little  alteration  would  have  adapted  the  plea  to 
the  increased  damages.  The  declaration  was  originally  for  300/.  damages, 
with  a  bill  of  particulars,  which  by  credit,  given  to  the  defendant,  re- 
duced the  balance  claimed  by  the  plaintiff  to  85/.  The  defendant  seeing 
the  fair  way  in  which  the  plaintiff  had  framed  his  bill  of  particulars, 
turned  it  against  him  by  pleading  payment  of  330/.  in  accord  and  sa- 
tisfaction. The  plaintiff  \vas  thereby  compelled  to  apply  to  increase 
the  damages  to  500/.  The  defendant  might  then  have  pleaded  the  pay- 
ment of  330/.  in  part  of  the  demand ;  and  if  he  had  said, "  I  must  amend 
my  plea  in  consequence  of  the  alteration  in  the  declaration,"  there  can 
be  no  doubt  the  amendment  would  have  been  allowed  :  instead  of  that, 
in  order  to  gain  time  unfairly,  he  claims  to  plead  de  novo,  I  think  the 
learned  judge  was  right,  and  that  this  rule  must  be  discharged. 

Park,  J.,  expressed  his  surprise  that  such  a  motion  should  have  been 
made. 

Vadohan,  J.  As  the  defendant  knew  what  credit  hacj  been  given  by 
the  bill  of  particulars,  it  was  not  fair  to  plead  as  he  did :  his  unfair 
pleading  rendered  the  amendment  of  the  declaration  necessary,  so  that 
tn  justice  he  ought  not  to  have  had  any  costs  of  amendment.  As  to  the 
power  of  the  judge  to  tax  costs, — if  he  is  willing  to  do  it,  and  can  save 
expense,  it  is  clear  that  what  the  officer  of  the  Court  may  do,  the  judge 
may  do  ;  and  bonijudicis  est  ampliare  jurisdictionem^  i.  e.jnslitiam. 

Rule  discharged  with  costs. 


DALY,  Executor  of  SMITH  against  MAHON.— p.  235. 

In  an  action  bj  an  ezecator  if  the  defendant  craves  oyer  of  the  letters  testamentary  to  which  the 
will  is  annexed,  it  is  not  sufficient  for  the  plaintiff  to  set  out  the  letters  testamentary  without 
the  will. 

In  this  action  by  an  executoj,  the  defendant  having  craved  oyer  of 
the  plaintiflf's  letters  testamentary  to  which  the  will  was  annexed,  the 
plaintiff  set  out  the  letters  testameiltary  only  and  not  the  will ;  thus, — 
"  By  the  tenor  of  these  presents.  We,  J.  George,  Archbishop  of  Armagh, 
make  known  that  the  last  will  and  testament  and  codicil  hereunto  an- 
nexed, and  execution  thereof,  and  administration  of  goods,  were  and 
are  granted  by  us  to  H.  B.  Daly,  saving  the  rights  of  J.  D.  Lynch,  and 
M.  M*Donough,  the  other  executors  named  therein." 

Judgment  by  default  having  afterwards  been  signed  for  the  plaintiff, 

Hurlstone  obtained  a  rule  nisi  to  set  it  aside  for  irregularity,  on  the 
ground  that  the  will  itself  had  not  been  set  out. 

SheCj  who  showed  cause, contended  that  settingoutthe  letters  testamen- 
tary was  sufficient;  for  all  that  the  defendant  was  concerned  to  know,  was, 
whether  the  plaintiff  was  authorized  to  sue  as  executor ;  the  will  might 
be  examined  elsewhere,  and  it  would  be  ai  useless  expense  to  set  it  forth 
on  the  record. 

Hurlstone^  in  support  of  the  rule,  cited  Williams  on  Executors,*  158, 
and  1  Williams  Saund.  291,  a,  note,  as  authorities  for  setting  out  the 
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will,  ir  it  were  not  set  out,  the  defendant  would  have  no  opportunity 
of  pleading  in  abatement  the  non-joinder  of  other  executors  ;  and  as  to 
inspecting  the  will  elsewhere,  it  would  be  impossible  to  inspect  a  will 
in  Ireland  within  the  four  days  allowed  for  pleading  in  abatement. 

TiNDAL,  C.  J.  I  think  the  oyer  craved  has  not  been  complied  with. 
The  ordinary  form  of  declaration  is,  that  the  plaintiff  brings  into  Court 
the  letters  testamentary,  by  which  it  sufficiently  appears  that  he  is  exe- 
cutor ;  the  defendant  then  craves  oyer,  and  it  is  usual  to  set  the  will 
out,  for  the  letters  testamentary  incorporate  by  necessary  and  express 
reference  the  will  annexed-  That  such  is  the  general  understanding 
appears  from  Strange,  412, — where  the  declaration  being  of  Trinity  term, 
it  was  objected  that  the  instrument  under  the  seal  of  the  ordinary  did 
not  bear  date  till  November  following ;  but  the  Court  said  that  showing 
a  probate  before  the  action  was  sufficient,  and  that  such  was  the  con- 
stant course ; — and  also  from  Hensloe^s  Case^  9  Rep.  38 ;  where  it  is 
laid  down  that  the  testament  must  be  shown  duly  proved  under  the  seal 
of  the  ordinary. 

Therefore,  when  oyer  is  prayed,  the  plaintiff  should  give  a  copy  as 
well  of  the  will  as  of  the  letters  testamentary.  The  only  objection  is 
the  expense  ;  but  as  the  defendant  is  the  party  who  bears  it,  there  is  a 
sufficient  check  on  improper  demands  of  oyer.  Therefore,  as  judgment 
has  been  signed  in  this  instance  without  granting  the  oyer  required, 
this  rule  for  setting  it  aside  must  "be  made  absolute. 

The  rest  of  the  Court  expressed  their  concurrence,  and  the  rule  was 
made 

Absolute. 


WHITE  against  PRICKETT— p.  237. 

Defendant  being  arrested  for  2%L,  pleaded  the  statute  of  limitations  as  to  1  lil,  and  the  plaintiff  re- 
covered only  nl  The  defendant  having  promised  orally,  several  times  within  a  short 
period  before  the  action,  to  pay' the  1 1/.,  Held,  that  he  was  not  entitled  to  coats  under  40  G 
3,c.46. 

The  defendant  was  arrested  for  28t  9«.,  on  an  affidavit  that  he  was 
indebted  to  the  plaintiff  in  the  sum  of  17Z.  9«.  on  a  bill  of  exchange,  and 
ilZ.  for  goods  sold  and  delivered. 

To  the  count  on  the  bill  of  exchange,  the  defendant  pleaded  the 
general  issue ;  and  to  the  count  for  goods  sold  and  deBvered,  the  statute 
of  limitations. 

At  the  trial,  the  plaintiff  offered  no  evidence  on  the  count  for  goodfl 
flold  and  delivered,  hut  a  verdict  was  obtained  on  the  bill  of  exchange 
for  111.  98. ;  whereupon 

PetevBdorff  obtained  a  rule  nisi  to  tax  costs  under  the  43  G.  3,  c. 
46,  for  the  defendant,  as  having  been  arrested  without  reasonable  and 
probable  cause. 

Wilde^  Serjt.,  showed  cause,  on  an  affidavit  which  stated  that  the 
defendant  having  been  for  a  long  time  indebted  to  the  plaintiff  in  the 
sum  of  IIZ.  for  goods  sold  and  delivered,  orally  promised  to  pay  the 
plaintiff  four  times  in  the  course  of  the  last  year ;  that  he  had  refused  to 
disclose  his  place  of  abode,  and  that  the  plaintiff  had  not  discovered  it 
till  shortly  before  the  action;  that  the  defendant  never  denied  his 
liability,  but  that  the  plaintiff  being  advised  that  the  promise  to  pay. 
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unless  in  writing,  would  not  avail  him,  abstained  from  offering  evidence 
on  the  count  for  goods  sold  and  delivered. 

Wilde  contended,  that  it  was  incumbent  on  the  defendant  to  establish 
an  absence  of  reasonable  and  probable  cause  in  order  to  entitle  himself 
to  costs,  and  that  he  had  failed  to  do  so  in  the  present  instance.  The 
plaintiff  could  not  be  certain  that  the  defendant  would  plead  the  statute 
of  limitations ;  from  his  repeated  promises  to  pay,  the  plaintiff  had  a 
right  to  expect  that  the  defendant  would  not  so  plead ;  and  where  there 
is  a  real  debt,  and  no  bar  except  at  the  option  of  a  defendant,  a  plain- 
tiff is  not  bound  to  expect  that  he  will  be  met  with  a  dishonourable 
defence.  The  defendant  never  intimated  that  he  intended  to  plead  the 
statute,  and  furnishing  the  goods  was  a  reasonable  cause  for  the  arrest. 

Petersdorff  in  support  of  the  rule.  The  verdict  of  the  jury  shows  that 
there  was  no  probable  cause  for  the  demand  of  28Z.  9^. ;  and  if  the 
plaintiff  arrests  on  the  strength  of  evidence  which  is  not  admissible,  the 
defendant  is  entitled  to  the  costs. 

In  Griffith  v.  Pointon,  2  Nev.  &  M.  675,  (28  E.  C.  L.  R,,)  it  was 
beld,  that  a  party  is  not  warratited  in  arresting  another  for  a  debt  of 
which  he  has  not,  at  the  time  of  making  the  arrest,  some  evidence  besides 
his  own  personal  knowledge  of  its  existence ;  and  therefore,  that  a  plain- 
tiff arresting  a  defendant  for  a  large  sum  of  money,  and  having,  at  the 
time  of  the  arrest,  evidence  only  as  to  a  small  portion  of  the  amount, 
ifas  liable  to  costs,  although  at  the  time  of  the  trial  some  evidence  of  a 
subsequent  acknowledgment  by  the  defendant  was  given. 

In  Ballantine  v.  Taylor,  1  Nev.  &  Perr.  219,  (36  E.  C.  L,  R.,)  the 
defendant  was  arrested  for  20Z.  29«  Id.  for  goods  sold.  Upon  a  plea  of 
infancy,  and  replication  of  necessaries,  the  plaintiff  had  a  verdict  for 
lOZ.  On  an  affidavit  by  the  defendant  that  he  never  owed  the  plaintiff 
202.,  the  Court  gave  him  his  costs,  under  the  43  G.  3,  c.  46,  notwith- 
standing the  plaintiff  swore  that  goods  to  the  amount  of  20Z.  2«.  Id.  had 
been  delivered  to  the  defendant. 

So,  in  Ashton  v.  Naull,  2  Dowl.  727,  where  the  plaintiff  arrested 
a  defendant  for  one  side  of  a  mutual  account,  without  giving  credit  for 
what  he  knew  to  be  due  from  himself,  although  the  defendant  had  refused 
to  deliver  his  account,  the  latter  was  held  entitled  to  his  costs  under  the 
43  G.  3,  c.  46. 

If  a  legal  defence  is  not  sufficient  to  entitle  the  defendant  to  costs  in 
cases  like  the  present,  the  plaintiff's  affidavit  will  supersede  the  effect  of 
legal  proof.  Even  a  release  might  be  unavailing.  Probable  cause, 
therefore,  ought  to  be  such  as  can  be  sustained  by  legal  proof. 

TiNDAL,  G.  J.  I  think  the  case  of  this  defendant  does  not  come 
within  the  operation  of  the  statute  43  G.  3.  It  is  clearly  incumbent  on 
the  defendant,  on  a  motion  such  as  the  present,  to  show  that  the  plain- 
tiff proceeded  without  reasonable  or  probable  cause :  that  is  the  language 
of  the  act.  The  ground  for  the  application  by  this  defendant  is,  that 
the  plaintiff's  demand  has  been  reduced  by  the  statute  of  limitations 
below  20L 

It  is  unnecessary  here  to  lay  down  any  general  rule  as  to  the  effect 
of  a  debt  being  so  reduced  by  the  statute  of  limitations.  Here,  the 
defendant  deceived  and  deluded  the  plaintiff  into  an  opinion,  that  he  did 
not  mean  to  plead  the  statute.  The  statute  constitutes  an  honest  or  a 
dishonest  defence,  according  to  the  justice  of  the  demand;  and  when  the 
defendant,  four  times  in  the  course  of  the  last  year,  promised  to  pay  the 
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debt,  who  could  suppose  he  would  afterwards  set  up  the  statute  as  a 
defence  ?  The  plaintiff  was  deterred  from  giving  evidence  as  to  the 
goods  sold  and  delivered,  by  learning  that  the  promises  were  not  avail- 
able unless  in  writing.  But  what  we  have  to  decide  is,  whether  the 
plaintiff  had  reasonable  ground  for  thinking  that  the  sum  was  due,  and 
would  be  paid.  In  Qriffith  v.  Pointon^  the  plaintiff  had  no  reasonable 
cause  to  believe  the  money  was  due.  In  Ballantine  v.  Taylor^  the 
plaintiff  was  put  on  his  guard  by  the  defendant,  and  the  case  seems  to 
admit  the  principle  on  which  we  now  decide.  It  is  not  necessary,  how- 
ever, for  us  to  take  a  wider  ground  than  this,  that  where  the  debt  is 
asserted  by  the  plaintiff,  and  not  denied  by  the  defendant,  he  is  not 
entitled  to  ask  for  costs  under  this  statute. 

Park,  J.  In  Roper  v.  Skeasbt/,  3  Tyrwh.  486,  goods  were  sent  by 
the  plaintiff  to  the  defendants  on  sale,  or  return.  The  defendants 
returned  part  to  the  plaintiff's  shopman.  The  plaintiff  demanded  pay- 
ment for  the  whole,  and  was  not  informed  by  the  defendants  that  part 
had  been  returned.  He  afterwards  arrested  them  for  the  higher  sum, 
but  failed  to  recover  the  item  charged  for  the  article  returned :  it  was 
held,  that  there  was  reasonable  and  probable  cause  for  the  arrest ;  and 
the  Court  refused  to  grant  the  defendant  his  costs.  And  ManteU  v. 
Soutkall,  2  New  Cases,  74,  (29  E.  C.  L.  R.,)  shows  that  the  verdict 
of  the  jury  is  not  conclusive.  Looking  at  all  the  cases,  and  parti- 
cularly at  Aahtan  v.  NavMj  they  do  not  support  the  principle  contended 
for  by  the  counsel  for  the  defendant,  and  this  rule  ought  to  be  dis- 
charged. 

Vaughan,  J.  I  am  of  the  same  opinion.  It  would  impede  the 
administration  of  justice  if  we  were  to  put  on  the  act  the  construction 
contended  for.  I  look  rather  to  the  act  than  to  the  decisions :  the  Court 
is  authorized  to  hear  on  affidavit,  and  decide  each  case  on  its  own  merits. 
Here  the  plaintiff  was  lulled  into  a  belief,  that  the  statute  would  not  be 
pleaded :  he  deposes  to  several  premises  to  pay ;  and  the  defendant  makes 
no  affidavit.  The  case  of  pleading  a  release  is  different ;  for  that  operates 
as  an  extinguishment  of  the  debt ;  here  the  debt  might  be  revived  by  a 
written  promise.  In  Ballantine  v.  Taylor  the  plaintiff  was  cautioned, 
and  there  was  no  promise  to  pay. 

BosANQUET,  J.  When  the  plaintiff  knew  that  the  debt  existed,  and 
that  the  defendant  had  recently  made  repeated  promises  to  pay,  he 
might  reasonably  think  that  the  statute  of  limitations  would  not  be 
pleaded :  I  think,  therefore,  that  there  was  not  that  absence  of  reason- 
able and  probable  cause  for  the  arrest,  which  can  entitle  the  defendant 
to  his  costs.  Rule  discharged. 
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JAULLERY  against  BRITTEN.— p,  242. 

To  an  action  of  trover,  plea,  that  one  lawfully  in  poesesBion  of  goods  pledged  them  to  defendant, 

Uekl,ilL 

To  an  action  of  trover  for  goods,  the  defendant  pleaded,  in  substance, 
(hat  one  Roseberry,  lawfully  in  possession  of  the  goods,  pledged  them  to 
llie  defendant.     Demurrer  and  joinder. 

fV.  H,  Watson^  in  support  of  the  demurrer.  Lawful  possession  does 
not  of  itself  confer  authority  to  pledge :  a  carrier  is  in  lawful  possession 
of  the  consignee's  goods,  but  has  no  authority  to  pledge  them. 

Here  the  Court  called  on 

HogginSy  who  appeared  for  the  defendant,  to  support  the  plea. 

He  said  it  was  intended  to  raise  a  question  on  the  construction  of  the 
Factors'  Act,  6  G.  4,  c.  94,  s.  5,  and  that  it  had  not  been  thought 
necessary  to  set  forth  on  the  plea  the  connexion  between  the  owner  of 
the  goods  and  the  factor. 

TiNDAL,  C.  J.  The  plea  does  not  contain  the  word  factor,  nor  even 
allege  that  the  defendant  was  intrusted  with  the  goods. 

Hoggins  prayed,  and  obtained, 

Leave  to  amend. 


BECKHAM  against  KNIGHT  and  DRAKE.— p.  243. 

K.  and  S.  having  entered  into  a  written  engagement  to  employ  plaintiff  in  their  trade  for  seven 
yeara,  Held  that  plaintiff  could  not  sue  D.,  a  dormant  partner  with  K.  and  8.,  but  no  party  to 
the  agreement 

The  declaration  stated,  that  before  and  at  the  time  of  making  the 
memorandum  of  agreement  hereinafter  mentioned,  the  plaintiff  was  in 
the  service  and  employ  of  the  defendants  as  their  foreman,  carrying  on 
their  trade  and  business  of  type  founders,  stereotype  founders,  and 
letter-press  printers,  which  the  defendants  then  used,  exercised,  and 
carried  on,  but  without  any  permanent  engagement ;  that  he  and  the 
defendants  were  desirous  of  continuing  iheir  connexion  together  for  a 
certain  period  or  term,  to  wit,  the  term  or  period  of  seven  years  from 
the  23d  of  October,  1834;  and  thereupon,  on,  &c.,  by  a  certain  me- 
morandum of  agreement  then  made  and  entered  into  between  William 
Moxey  Knight  and  William  Walker  Drake,  the  defendants,  of  the  one 
part,  and  Daniel  Beckham,  the  plaintiff,  of  the  other  part,  and  bearing 
date  a  certain  day  and  year  therein  mentioned,  to  wit,  on,  &c.,  the 
plaintiff  for  the  considerations  thereinafter  mentioned,  did  agree  to  and 
with  the  defendants  and  the  survivor  of  them,  that  he  would  well  and 
faithfully  serve  the  defendants  and  the  survivor  of  them,  for  and  during 
the  term  of  seven  years,  to  commence  and  be  computed  from  the  day  of 
the  date  of  the  said  memorandum  of  agreement,  as  their  foreman,  in  the 
management  and  carrying  on  their  trade,  and  would  npt  during  the  said 
term  of  seven  years  be  engaged  or  concerned  in  the  same  or  any  other 
trade  or  business,  either  on  his  own  account  or  on  account  of  or  for  the 
benefit  of  any  other  person  whatsoever^  other  than  the  defendants  and 
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the  survivor  of  them,  without  the  consent  of  the  defendants,  or  one  of 
them,  in  writmg,  first  had  and  obtained  for  that  purpose ;  that  the  de- 
fendants there  by  y  for  the  consideration  aforesaid,  by  the  said  memoran- 
dum of  agreement  for  themselves  and  the  survivor  of  them,  agreed  to 
and  with  the  plaintiff,  that  they  or  the  survivor  of  them  would  employ 
the  plaintiff  as  their  foreman  in  the  carrying  on,  managing,  and  con 
ducting  the  said  trade  during  the  said  term  of  seven  years,  if  the  de 
fendants,  or  either  of  them  should  so  long  live,  and  the  plaintiff  should 
well  and  faithfully  observe  and  keep  the  covenants  or  agreements  there- 
inbefore on  his  part  contained  ;  and  that  the  defendants  or  the  survivor 
of  them  would  pay  to  the  plaintiff  wages  after  the  rate  of  3/.  3*.  of  law- 
ful money  weekly.     And  it  was  by  the  said  memorandum  of  agreement 
further  mutually  agreed  and  declared    by  and  between  the  parties 
thereto,  that  in  case  either  of  the  parties  should  not  well  and  truly  ob- 
serve, perform,  and  keep  the  agreements  therein  on  their  respective 
parts  contained,  then  the  party  so  failing  or  making  default,  should  pay 
to  the  other  of  them  the  sum  of  500/.  by  way,  or  in  the  nature  of  specific 
damages. 

After  the  usual  allegation  of  mutual  promises,  and  an  averment  that 
the  plaintiff  entered  into  the  service  and  continued  in  it  till  July,  1836, 
the  breach  assigned  was,  that  the  defendants,  not  regarding  the  said 
memorandum  of  agreement,  nor  the  said  promise,  did  not,  nor  would 
employthe  plaintiff,  or  suffer,  or  permit  him  to  remain  in  the  service  as 
their  foreman  in  carrying  on,  managing,  and  conducting  their  said  trade 
during  the  residue  of  the  said  term  of  seven  years,  or  any  part  of  such 
residue,  but  wholly  refused  so  to  do;  and  on  the  31si  of  July,  1836, 
wrongfully  and  unjustly,  and  without  any  reasonable  or  sufficient  cause, 
and  without  the  license  and  consent,  and  against  the  will  of  the  plaintiff, 
dismissed  and  discharged  him  from  their  service  as  their  foreman,  con- 
trary to  the  form  and  effect  of  the  said  memorandum  of  agreement,  and 
the  promise  and  undertaking  of  the  defendar>ts  so  made  as  aforesaid; 
whereby  they  became  liable  to  pay,  and  ought  to  have  paid  to  the  [ 
plaintiff  the  said  sum  of  500/.  in  the  said  memorandum  of  agreement  I 
mentioned,  and  thereby  fixed  and  agreed  on  as  specific  dan^ges  on  such  | 
breach  and  default  as  aforesaid.  | 

Plea ;  that  before  and  at  the  time  of  the  making  of  the  said  supposed        I 
agreement  in  the  declaration  mentioned,  the  defendants  aiul  one  John 
Surgey  were  united  in  copartnership,  by  and  under  the  name,  style,  and        j 
firm  of  William  Moxey  Knight  and  Company,  and  by  and  under  that        | 
name  and  style^  used  and  exercised  the  trade  and  business  o(  type  found-        [ 
ers,  stereotype  founders,  and  letter-press  printers:  that  the  said  W.  M. 
Knight  and  J.  Surgey,  during  ail  that  time,  were  the  ostensible  partners        | 
in  the  said  firm;  that  the  said  William  Walker  Drake, during  all  that        f 
time,  was  a  secret  partner  in  the  said  firjn,  and  was  not  known  as,  or 
reputed  to  be,  a  partner  in  the  said  firm;  and  that,  at  the  time  of  the 
making  of  the  supposed  agreement  in  the  declaration  mentiotied,  the 
plaintiff  did  not  know,  nor  was  he  in  any  manner  aware,  that  the  said 
W.  W.  Drake  was  a  partner  in  the  said  firn>,  hut  the  phiintiff  then  be- 
lieved and  supposed  that  the  said  W.  M.  Knight  and  J.  Surgey  were 
the  only  parties  constituting  the  said  firm  of  W.  M.  Knight  and  Compa- 
ny, and  the  plaiutiff  then  entered  into  the  said   supposed  agreement  in 
the  declaration    mentioned,  under  such    belief  and   supposition,,  and 
thereby  contracted  with  the  said  W.  M.  Knight  and  J.  Surgey  alone. 
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and  on  their  credit,  and  not  with  the  said  W.  W.  Drake,  or  on  his  credit : 
and  the  said  W.  W.  Drake  averred,  that  the  said  memorandum  of 
agreement  in  the  declaration  mentioned  was  in  the  words  and  figures 
following:  that  is  to  say,  <' Memorandum  of  an  agreement  made  and 
entered  into  this  23d  day  of  October,  1834,  between  William  Moxey 
Knight  and  John  Surgey,  of  Bishop's  Court,  Old  Bailey,  in  the  city  of 
London,  type  founders,  stereotype  founders,  and  letter-press  printers,  and 
copartners  of  the  one  part,  and  Daniel  Beckham  of  the  same  place,  of  the 
other  part:  Whereas, — (setting  out  the  agreement  ail  through  as  between 
Knight  and  Surgey  of  the  one  part,  and  Beckham  of  the  other.)  And  the 
said  W.  W.  Drake  further  averred,  that  there  never  had  been  any  contract 
or  agreement  with  the  plaintiflFfor  the  services  of  him,  the  plaintiff,  for 
the  said  period  of  time,  or  in  manner  in  the  declaration  mentioned,  other 
than  and  except  the  said  agreement  hereinbefore  particularly  set  out; 
without  this,  that  the  said  W.  W.  Drake  promised  in  manner  and  form 
as  in  the  declaration  was  alleged :  and  of  that,  the  said  W.  W.  Drake, 
put  himself  upon  the  country,  &c. 

General  demurrer,  and  joinder. 

Stammers  J  in  support  of  the  demurrer. 

The  plea  is  ill.  The  agreement  mentioned  in  the  first  count,  is  not 
merely  personal  to  the  defendants,  but  an  agreement  to  forward  the 
interest  of  a  firm  in  their  trade  and  business  of  type  founders,  stereotype 
founders,  and  letter-press  printers.  The  defendant  Drake  has  in  his 
plea  admitted,  that  at  the  time  the  agreement  was  entered  into  he  was 
a  dormant  partner  in  the  concern;  and  that  the  plaintiff  did  not  know  it 
at  the  time  of  making  the  agreement.  Drake  has  thereby  admitted  his 
liability  under  the  agreement,  inasmuch  as  a  party  who  has  entered  into 
a  contract  with  or  given  credit  to  a  firm  in  which  there  is  a  dormant 
partner  at  the  time  of  entering  into  the  contract  or  giving  the  credit, 
may,  on  the  subsequent  discovery  of  that  fact,  sue  such  dormant  partner 
jointly  with  those  who  ostensibly  formed  the  partnership  at  the  time  of 
entering  into  the  contract  or  giving  the  credit.  In  Lloyd  v.  Jlrchbowle^  2 
Taunt.  327;  Mansfield,  C.  J.,  says,  "there  is  a  material  distinction 
between  the  cases  where  partners  are  defendants,  and  where  partners 
are  plaintiffs:  if  you  can  find  out  a  dormant  partner  defendant  you  may 
make  him  pay,  because  he  has  had  the  benefit  of  your  work ;  but  a  per- 
son with  whom  you  have  no  privity  of  communication,  in  your  contract 
shall  not  sue  you."  In  the  South  Carolina  Bank  v.  CasCj  8  B.  &  C. 
427,  (15  E.  C.  L.  R.  256,)  a  firm  of  three  persons  carried  on  business  in 
England,  and  one  of  the  three,  Clough,  carried  it  on  for  the  firm  in 
America:  Clough's  instructions  were,  not  to  endorse  bills  for  accommo- 
dation ;  and  yet  when  he  had  done  so,  the  whole  firm  were  held  liable. 
So  here,  the  whole  firm  are  liable  upon  the  contract  entered  into  for  the 
purposes  of  the  firm,  by  two  only.  In  Ux  parte  G-ellar^  1  Rose,  297, 
Sill  and  Watson,  trading  under  the  firm  of  Sill  and  Co.,  entered  into  a 
coffee  speculation  with  Hutchinson.  The  coffee  was  delivered  by  Sill 
and  Co.  to  Gellar  for  exportation :  and  Cellar  having  advanced  money 
to  Sill  and  Co.  on  the  coffee,  it  was  held  that  Hutchinson  was  jointly 
liable.  The  Lord  Chancellor  said,  "  I  think  this  transaction  binds  the 
three :  whether  the  petitioner  knew  anything  of  Hutchinson  or  not,  he 
had  an  interest  which  made  him  liable  to  the  engagement :  it  is  the 
consequence  of  a  person  suffering  others  to  deal  impliedly  with  his  name 
under  the  general  designation  of  a  company."    In  Fere  v.  Ashby,  10  B. 
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&  C.  288,  (21  E.  C.  L.  K.,)  a  dormant  partner  was  held  liable  on  bills 
endorsed  by  the  ostensible  partners  to  a  banker  who  had  received  the 
bills,  not  knowing  that  the  money  raised  by  them  was  to  be  applied  to 
other  than  partnership  purposes.  Bayley,  J.,  said,  "  the  general  rule 
is,  that  where  the  partnership  rule  is  pledged,  any  person  who  is  either 
an  actual  partner,  or  has  allowed  himself  to  be  held  out  to  others  as  a 
partner,  is  liable,  unless  the  party  to  whom  the  partnership  credit  is 
pledged  is  privy  to  an  intent  to  misapply  the  money."  And  Little- 
dale,  J., — "  If  a  person  be  an  actual  partner,  or,  with  his  assent,  be 
held  out  to  others  as  a  partner,  he  is  liable."  Parks,  J., — "If  the 
name  of  the  firm  had  been  used  in  other  transactions  out  of  the  usual 
scope  of  dealing  of  such  a  partnership,  that  use  of  the  name  would  not 
have  bound  Shaw.  Here,  according  to  the  plea,  the  agreement  was  not 
for  collateral  purposes,  but  to  promote  the  trade  of  the  firm."  In  De 
Mautort  v.  Saunders,  1  B.  &  Adol.  898,  (20  E.  C.  L.  R.,)  Parke,  J., 
said,  "  If  a  person  contract  with  two  others,  he  may  sue  them  only ;  if, 
after  the  contract  be  made,  he  discover  that  they  had  a  secret  partner 
who  had  an  interest  in  the  contract,  he  is  at  liberty  to  sue  that  secret 
partner  jointly  with  them,  but  he  is  not  bound  so  to  do."  And  in  Ez 
parte  Hamper,  17  Ves.  403,  Lord  Eldon  (citing  Benfield's  Case,  5  Ves. 
424,  decided  by  Lord  Loughborough)  mentions  it  as  clear  law  that,  a 
dormant  partner  not  being  an  ostensible  contracting  party,  the  creditor, 
though  he  might  if  he  chose,  was  not  bound  to  go  against  him.  If  then 
Drake  was  liable,  the  plaintiff  was  authorized  to  set  out  the  contract  ac- 
cording to  its  legal  operation,  and  was  not  bound  to  set  it  out  in  hac 
verba:  Stroud  v.  Lady  Gerard,  1  Salk.  8.  Thus,  in  Ankerstein  t. 
Clark,  4  T.  R.  616,  it  was  held  that,  if  a  bond  be  given  to  a  husband 
and  wife  administratrix,  the  husband  alone  may  declare  on  it  as  on  a 
bond  made  to  himself;  and  in  Amould  v.  Revoult,  1  B.  &;  B.  443,  (5 
E.  C.  L.  R.,)  where  a  lease  was  stated  in  a  declaration  to  be  made  by  the 
plaintiff  of  the  one  part,  and  T.  R.  of  the  other  part,  but  appeared  in  evi- 
dence to  have  been  actually  made  by  the  plaintiff  and  his  wife  of  the  one 
part,  and  T.  R.  of  the  other  part,  it  was  held  no  variance. 

Stephen,  Serjt.,  contra.  The  decisions  and  principles  on  which  the 
plaintiff  relies  may  be  admitted;  but  they  apply  only  to  implied,  and  not 
to  express  contracts.  In  the  case  of  implied  contracts,  the  jury  may  pre- 
sume a  promise  from  proof  of  services  rendered,  but  no  presumption  can 
be  made  where  the  contract  is  express.  The  Court  sees  who  the  parties 
are ;  it  cannot  alter  the  contract ;  and  no  stranger  can  sue  or  be  sued  on 
an  instrument  not  under  seal,  lu  Emly  v.  Lye,  15  East,  7;  it  was  held, 
that  the  endorsement  of  one  partner  in  his  separate  name  could  not  be 
treated  as  the  endorsement  of  the  firm  so  as  to  render  all  the  partners 
liable,  though  the  money  obtained  was  applied  to  partnership  purposes. 
And  the  same  point  was  determined  in  Siffkin  v.  Walker,  2  Campb. 
308.  If  the  object  of  the  parties  here  had  been,  that  Knight  and  Surrey 
should  alone  be  liable,  in  what  other  language  could  they  have  express- 
ed themselves?  In  the  Sovlh  Carolina  Bank  v.  Case,  the  style  of  the 
firm  in  America  was  to  be  J.  B.  Clough,  only ;  in  that  style,  therefore, 
he  was  authorized  to  bind  the  whole  firm.  But  in  Norton  v.  Herron, 
1  Ry.  &  Moo.  829,  (21  E.  C.  L.  R.  425;)  it  was  held,  that  if  a  party  de- 
scribe himself  in  the  beginning  of  an  agreement  for  a  lease  as  making  it 
on  behalf  of  another,  and  in  a  subsequent  part  himself  engages  to  ex- 
ecute the  lease,  he  alone  is  liable.     Here,  the  plaintiff  was  to  serve  for 
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seven  years  if  the  two  persons  named  in  the  agreement  lived  so  long. 
Suppose  both  had  died  within  the  term:  was  he  to  continue  to  ser^re 
the  defendant  Drake?  Then,  there  is  a  penalty  attached  to  the  breach 
of  the  agreement ;  and  a  dormant  partner  cannot  be  bound  to  a  penalty 
without  express  authority.  Lloyd  v.  Jirchbowle  decides  that  he  cannot 
sue;  and  if  so,  he  ought  not  to  be  sued. 

Stammer%y  in  reply.  This  contract  was  entered  into  for  carrying  on 
the  general  business  of  the  firm :  it  was  immaterial  to  the  plaintiff 
-whether  it  was  executed  by  two  or  more  of  the  partners ;  for,  in  Sandi- 
lands  v.  Marsh,  2  B.  &  Aid.  673,  where  one  of  two  partners  made  a  con- 
tract as  to  the  terms  on  which  any  business  was  to  be  transacted  by  the 
firm,  although  such  business  was  not  in  their  usual  course  of  dealing, 
and  even  contrary  to  their  arrangement  with  each  other,  but  the  busi- 
ness was  afterwards  transacted  with  the  knowledge  of  the  other  partner, 
it  was  held,  that  he  was  bound  by  the  contract :  and  Abbott,  C.  J.,  said, 
**  Two  material  questions  have  been  made ;  the  first  of  which,  and  the 
most  important  and  extensive  in  its  consequences,  is,  whether  this  de- 
fendant shall  be  held  to  be  bound  by  the  guaranty  given,  without  his 
knowledge,  by  his  partner ;  and  if  the  verdict  of  the  jury,  finding  him 
to  be  so  bound,  be  not  sustainable,  it  will  be  very  dangerous  hereafter  to 
deal  with  a  partnership ;  for  the  business  in  each  department  of  a  firm  is 
generally  transacted  by  one  partner  only.  It  has,  undoubtedly,  been  held, 
that  in  a  matter  wholly  unconnected  with  the  partnership,  one  partner  can- 
not bind  the  others.  But  the  true  construction  of  the  rule  is  this,  that  the 
act  and  assurance  of  one  partner,  made  with  reference  to  business  transacted 
by  the  firm,  will  bind  all  the  partners."  When  Umly  v.  Lye  was  cited  in 
Vere  v.  Ashby^  Parke,  J.,  said,  "  The  case  of  the  South  Carolina  Bank  v. 
Case,  shows  that  if  a  firm  consisting  of  several  carry  on  business  in  the 
name  of  one  of  the  partners,  the  whole  firm  will  be  bound  by  the  acts  done 
by  him  as  representing  the  firm:"  and  Ex  parte  BoUtho,  Buck,  100,  is 
to  the  same  effect.  As  to  the  alleged  want  of  mutuality,  it  was  held  in 
Oothay  v.  Fennell,  10  B.  &  C.  671,  (21  E.  C.  L.  R.,)  that  a  dormant 
partner  may  join  in  a  suit.  But  there  are  various  instances  in  which  an 
action  may  lie,  notwithstanding  a  want  of  mutuality  between  the  parties ; 
as  in  the  case  of  an  infant's  contract,  Holt  v.  Ward,  2  Str.  937 ;  under 
the  Statute  of  Frauds,  where  one  party  only  signs ;  Egerton  v.  Ma- 
thews, 6  East,  307,  Allen  v.  Bennet,  3  Taunt.  169,  Thornton  v.  Kempster, 
5  Taunt.  788,  (1  E.  C.  L.  R. ;)  Sunday  trading,  and  the  like ;  Blov- 
some  V.  Williams,  3  B.  &  C.  232,  (10  E.  C.  L.  R.)  The  objection,  that 
this  is  only  an  agreement  inter  partes,  is  answered  by  the  cases  of  Anker- 
stein  V.  Clarke,  and  Arnold  v.  Revoult.  Drake  is  bound  by  the  legal 
effect  of  the  instrument,  and  the  plaintiff  contracted  with  a  view  to  its 
legal  effect. 

As  the  objection  on  the  penalty^  the  500/.  is  not  a  penalty,  but  liqui- 
dated damages. 

TiNDAL,  C.  J.  1  am  of  opinion  that  this  demurrer  must  be  overruled. 
The  action  is  brought  on  an  express  contract  between  Knight  and  Surgey 
of  the  one  part,  and  the  plaintiff  of  the  other  part.  It  appears  by  the  plea, 
that  three  persons  were  carrying  on  business  under  the  firm  of  Knight  and 
Suvgey,  and  that  the  defendant  Drake  was  a  dormant  partner.  The  agree- 
ment is  in  writing,  and  inter  partes,  and  it  contains  no  intimation  that 
Knight  and  Surgey  were  carrying  on  business  as  members  of  a  more  ex- 
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tensive  firm.  I  know  of  no  authority  for  introducing  the  name  of  a  dor- 
mant partner  into  such  a  contract.  In  implied  contracts,  where  the  benefit 
is  equal,  and  the  liability  not  limited,  a  dormant  partner  may  be  included: 
but  there  is  no  authority  which  extends  the  principle  to  express  contracts. 
The  only  authorities  in  point  are  rather  the  other  way.  In  Emit/  v.  Lye, 
though  the  money  obtained  by  the  bill  was  applied  to  the  purposes  of 
a  firm,  yet  it  was  held  that  the  firm  was  not  liable  on  the  endorsement 
of  a  partner  in  his  own  name  separately.  The  same  point  was  established 
in  Siffkin  v.  Walker.  It  is  contended,  that  Emly  v.  Lye  is  superseded 
by  the  decision  in  the  Soulh  Carolina  Batik  v.  Case;  but  there,  by  the 
agreement  of  the  partners,  the  style  of  the  firm  was  to  be,  in  America, 
the  name  of  Clough  alone.  In  Jlrnold  v.  Bevoult^  and  Ankersitin  v. 
Clarky  the  instruments,  it  is  true,  were  described  according  to  their  legal 
effect;  but  it  is  not  the  legal  effect  of  the  instrument  now  in  question, 
that  Drake  was  any  party  to  the  contract.  And  as  to  the  sum  of  500/.  being 
liquidated  damages,  and  not  a  penalty,  partners  have  no  more  right, 
without  authority,  to  bind  each  other  to  liquidated  damages  than  to  a 
penalty. 

Park,  J.  I  am  of  the  same  opinion.  Although  the  argument  urged 
to-day  was  used  in  Siffkin  v.  Walker^  it  did  not  prevail.  There  it  was 
held,  that  a  note  which  appeared,  on  the  face  of  it,  to  be  the  separate 
note  of  A.  only,  could  not  be  declared  on  as  the  joint  note  of  A.  and  B., 
though  given  to  secure  a  debt  for  which  A.  and  B.  were  jointly  liable. 
Lord  Ellenborough  said,  "  How  can  I  say  that  a  note  made  and  sign- 
ed by  one  in  his  own  name,  is  the  note  of  him  and  another  person  neither 
mentioned  nor  referred  to?"  And  no  new  trial  was  moved  for.  Look- 
ing at  the  terms  of  this  contract,  I  think  the  defendant  is  not  liable. 

V  AUGH  AN,  J.  I  am  of  the  same  opinion.  It  is  impossible  to  say  that 
the  defendant  shall  be  liable  on  a  contract  to  which  he  is  no  party, 
and  when  his  name  is  not  in  the  firm.  The  case  of  an  implied  contract 
is  altogether  different.  In  Slead  v.  Salt,  3  Bingh.  lOi,  (11  E.  C.  L.  R. 
50;)  it  was  held,  that  one  of  several  partners  could  not  bind  the  others 
by  a  submission  to  arbitration,  even  of  matters  arising  out  of  the  busi- 
ness of  the  firm. 

BosANQUET,  J.  The  plaintiff  is  precluded,  by  the  form  of  the  con- 
tract, from  saying  that  any  other  person  entered  into  it  besides  himself 
and  Knight  and  Sufgey. 

Judgment  for  defendant. 


In  the  Matter  of  Sir  W.  JONES  TWISDEN'S  Recovery.— p.  253. 

Recovery  amended  under  3  &  4  W.  4,  c  74,  8.  8,  by  inserting  the  words  right  of  frtewarren,- 
the  right  having  always  gone  with  the  property  in  question,  and  the  deed  to  lead  the  umiooo- 
veying  all  hereditaments. 

Wilde,  Serjt.,  moved  to  amend  this  recovery  by  inserting  the  words 
Might  of  Freewarren.  The  deed  to  lead  the  uses  did  not  contain  the 
words,  but  it  conveyed  all  hereditaments,  and  tlfere  was  an  affidavit,  that 
the  enjoyment  of  this  right  of  freewarren  had  always  gone  in  accordMee 
with  the  deed. 

The  statute  3  &  4  W.  4,  c.  74,  s.  8,  makes  recoveries  valid  without 
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amendment,  notwithstanding  any  error  in  the  name  of  the  tenant, 
demandant,  or  vouchee  in  such  recovery,  or  any  misdescription  or  omis- 
sion of  lands  intended  to  have  been  passed;  and  by  section  9  saves 
the  jurisdiction  of  the  Court  to  amend  in  cases  not  provided  for  by  the 
act. 

TiNDAL,  C.  J.  Where  the  error  can  be  rectified  by  a  comparison  of 
the  papers  in  the  cause,  the  Court  will  not  amend ;  but  where  the  diffi- 
culty arises  out  of  a  latent  fact,  I  think  it  falls  within  the  ninth  section 
of  the  act,  and  that  the  amendment  may  be  made.  Fiat. 


BRYANT  V.  BEATTIE.— p.  254. 

1.  Under  the  Licensing  Act,  9  G.  4,  o.  61,  where  a  boase  which  has  been  kept  as  an  hotel, 
without  a  license,  is  transferred  to  a  new  occupier,  the  notices  for  a  license  must  be 
given  by  the  new  occupier. 

2.  A.  being  the  keeper  of  an  hotel  without  a  license,  and  B.  being  cognisant  of  that  fact, 
npon  a  transfer  of  the  premises  to  B.  150/.  was  deposited  in  the  hands  of  a  stakeholder 
to  be  handed  over  to  B.,  if  A.  failed  to  procure  and  transfer  a  license  by  the  Slst  of 
October.  All  expenses  incurred  by  B.,  if  he  exerted  himself  to  procure  the  license, 
were  to  be  paid  out  of  the  150/.  B.  having  failed  to  give  the  notices  under  the  statute, 
and  to  attend  the  magistrates  on  the  licensing  day,  Held,  that  he  was  not  entitled  to 

'    the  150/. 

The  plaintiff  and  defendant  entered  into  the  following  agreement  on 
the  18th  of  June,  1836  : — "  Whereas,  by  an  agreement  bearing  date  the 
28th  day  of  May,  1836,  between  the  aforesaid  parties,  the  said  Redmund 
Bryant  did  agree  to  sell  to  the  said  George  Beattie,  and  the  said  G. 
Beattie  did  agree  to  purchase  certain  premises  therein  described,  as 
known  by  the  name  of  Bryant's  Hotel,  together  with  certain  fixtures 
and  other  things  therein  mentioned ;  And  whereas  the  said  R.  Bryant 
hath  not  taken  out  nor  hath  he  now  any  licenses  for  the  retail  of  wine, 
spirits,  and  beer,  and  therefore  cannot  transfer  any  such  licenses  to  the 
Baid  G.  Beattie ;  now  these  presents  witness,  and  it  hereby  agreed  by 
and  between  the  said  parties,  that  the  said  R.  Bryant  shall  deposit  in 
the  hands  of  one  Samuel  Wright  the  sum  of  150/.  to  secure  the  taking 
out  of  the  said  licenses  for  the  retail  of  all  the  said  liquors :  and  the  said 
R.  Bryant  doth  hereby  agree  to  and  with  the  said  Gr.  Beattie,  that  he 
will,  on  or  before  the  16th  of  August  now  next  ensuing,  take  or  cause 
to  be  taken  out  and  granted  the  proper  licenses  for  the  retail  of  the  said 
liquors,  either  in  the  name  of  the  said  G.  Beattie  or  of  him  the  said  R. 
Bryant ;  and  in  either  case,  that  he  will  forthwith  transfer  such  licenses 
to  the  said  G.  Beattie :  and  further,  that  if  the  same  be  not  done  so  that 
the  said  G.  Beattie  shall  be  in  a  situation  to  enjoy  the  full  benefit  of  such 
licenses  on  or  before  the  31st  of  October  next,  then  and  in  such  case  the 
said  R.  Bryant  shall  forfeit  and  pay  to  the  said  G.  Beattie  the  said  sum 
of  150/.,  and  which  it  shall  and  may  be  lawful  to  and  for  the  said  G. 
Beattie  to  demand  and  take,  and  have  and  receive  of  and  from  the  said 
S.  Wright :  and  further,  that  if  the  said  licenses  shall  be  procured  and 
assigned  as  aforesaid,  and  the  said  G.  Beattie  shall  exert  himself  and  be 
put^uto  any  expense  in  procuring  or  endeavouring  to  procure  the  same, 
and  the  transfers  thereof,  by  the  time  last  aforesaid,  the  said  G.  Beattie 
shall  be  at  liberty  to  demand  and  take  of  and  from  the  said  S.  Wright, 
and  the  said  S.  Wright  is  hereby  empowered  to  pay  the  said  G.  Beattie, 
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out  of  the  said  sum  of  150?.,  all  such  expenses  occasioned  to  the  said  6. 
Beattie  as  aforesaid,  and  also  all  the  expenses  of  and  occasioned  by  this 
agreement.  And  it  is  further  agreed  between  the  said  parties,  that  in 
the  event  of  the  said  licenses  not  being  obtained  by  the  said  16th  day 
of  August,  but  being  obtained  before  the  said  31st  day  of  October,  then 
and  in  that  case  the  said  R.  Bryant  shall  allow  the  sum  of  58.  per  week 
to  the  said  0.  Beattie,  as  a  remuneration  for  the  lo8»  occasioned  by  the 
not  obtaining  the  said  licenses  by  the  said  16th  day  of  August,  from  the 
date  hereof  till  the  said  31st  day  of  October,  to  be  paid  by  the  said  S. 
Wright  out  of  the  said  sum  of  150Z/* 

The  hotel  was  in  Middlesex. 

The  money  was  deposited  with  Wright  pursuant  to  the  agreement, 
and  the  magistrates'  clerk  informed  Bryant  and  Beattie,  that  both  of 
them  must  attend  the  magistrates  on  the  licensing  day,  the  16th  of 
August,  and  both  write  a  letter  to  the  magistrates. 

A  letter  was  written  by  Bryant  about  ten  days  before  the  16th,  and 
on  the  15th  the  plaintiff's  attorney  saw  Beattie,  who  said  he  would 
attend  the  next  day. 

On  the  16th,  the  plaintiff's  attorney  called  at  Beattie'a  house  at  half 
after  nine  in  the  morning,  and  saw  a  waiter,  whom  he  apprised  that  the 
magistrates  would  meet  at  eleven. 

Bryant  appeared,  at  the  proper  time,  before  the  magistrates,  and. 
applied  for  the  license ;  but  Beattie  having  failed  to  attend,  the  magis- 
trates refused  to  grant  one.  They  said,  however,  that  they  would  have 
granted  the  license  had  Beattie  been  present: 

And  they  did  grant  one  at  the  next  meeting,  the  15th  of  November. 

There  was  no  licensing  day  between  the  16th  of  August  and  the  loth 
of  November. 

Under  these  circumstances  Bryant  applied  to  Wright  to  return  him 
the  150Z.,  and  upon  Wright's  refusal  to  do  so  commenced  an  action 
against  him  for  the  amount. 

By  a  rule  obtained  under  the  Interpleader  Act,  the  question  was  now 
tried  in  a  feigned  issue  between  Bryant,  as  plaintiff,  and  Beattie,  as 
defendant,  and  a  verdict  was  obtained  for  the  plaintiff,  with  leave  for  the 
defendant  to  move  to  set  it  aside  and  enter  a  nonsuit  instead.  The  jury 
found  that  it  was  owing  to  the  absence  of  Beattie  that  the  license  wad 
not  obtained  on  the  16th  of  August. 

Atcherlet/y  Serjt.,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the 
ground  that,  according  to  the  terras  of  the  agreement,  Bryant  himself 
was  bound  to  have  obtained  the  license  by  the  31st  of  October ;  that  this 
was  a  condition  precedent  to  his  reclaiming  the  money  from  Wright; 
and  that  he  was  not  excused  by  Beattie'a  failure  to  attend  the  magistrates 
on  the  16th,  inasmuch  as,  even  if  he  had  attended,  the  license  could  not 
have  been  granted  for  want  of  the  notices  required  by  the  licensing  act, 
9  G.  4,  c.  61. 

By  the  first  section  of  that  act,  magistrates  (in  Middlesex)  are  to  hold 
a  general  licensing  meeting  in  March,  with  power  to  adjourn  to  any  day 
in  the  same  month ;  and,  by  sect.  4,  special  sessions  for  the  transfer  of 
licenses,  not  less  than  four  nor  more  than  eight  times  a  year.  By  sect. 
9,  questions  respecting  licenses  are  to  be  determined,  and  the  liconsea 
signed  by  the  majority  of  justices  at  the  meeting.  By  sect.  11  it  is 
enacted,  "  that  every  person  holding  a  license  under  the  authority  of 
this  act,  or  his  heirs,  executors,  administrators,  or  assigns,  being  desirous 
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to  transfer  such  license  to  some  other  person,  and  intending  to  apply  at 
the  special  sessions  then  next  ensuing  for  permission  so  to  do,  shall,  five 
days  at  the  least  prior  to  such  special  sessions,  serve  a  notice  of  such  his 
intention  upon  one  of  the  overseers  of  the  poor,  and  upon  one  of  the  con- 
stables or  other  peace  oflScers  of  the  parish  or  place  in  which  the  house  kept 
by  the  person  so  holding  such  license  is  situate ;  and  every  such  notice  shall 
be  written  in  a  fair  8tnd  legible  hand,  or  printed,  and  shall  be  according  to 
the  form  in  the  schedule  hereunto  annexed,  marked  B."  By  sect.  12,  any 
person  hindered  from  attending  any  licensing  meeting  by  sickness  or  other 
reasonable  cause,  may  authorize  another  person  to  attend  for  him.  By 
sect.  13  it  is  enacted,  "  that  every  license  which  shall  be  granted  under 
the  authority  of  this  act  shall  be  according  to  the  form  in  the  schedule 
hereunto  annexed,  marked  C."  And  by  sect.  14  it  is  enacted,  "that 
if  any  person  duly  licensed  under  this  act  shall  (before  the  expiration 
of  such  license)  die,  or  shall  be,  by  sickness  or  other  infirmity,  rendered 
incapable  of  keeping  an  inn,  or  shall  remove  from  or  yield  up  the  pos- 
session of  such  house  specified  in  such  license,  or  if  the  occupier  of  any 
such  house,  being  about  to  quit  the  same,  shall  have  wilfully  omitted  clr 
shall  have  neglected  to  apply  at  the  general  annual  licensing  meeting, 
or  at  any  adjournment  thereof,  for  a  license  to  continue  to  sell  excise- 
able  liquors  by  retail,  to  be  drunk  or  consumed  in  such  house,  it  shall 
be  lawful  for  the  justices  assembled  as  aforesaid  at  a  special  session  to 
grant  to  the  heirs,  executors,  or  administrators  of  the  person  so  dying, 
or  to  the  assigns  of  such  person  becoming  incapable  of  'keeping  an  inn, 
or  to  any  new  tenant  or  occupier  of  any  house  having  so  become  unoc- 
cupied, a  license  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  con- 
sumed in  such  house,  or  the  premises  thereunto  belonging :  provided, 
that  every  person  intending  to  apply  at  any  such  special  session  for  a 
license  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in  a 
house  or  premises  thereunto  belonging,  in  which  exciseable  liquors  shall 
not  have  been  sold  by  retail,  to  be  drunk  or  consumed  on  the  premises, 
by  virtue  of  a  license  granted  at  the  general  annual  licensing  meeting 
next  before  such  special  session,  shall,  on  some  one  Sunday  within  the 
six  weeks  next  before  such  special  session,  give  such  and  the  like  notice 
as  18  hereinbefore  directed  to  be  afSxed  by  every  person  intending  to 
apply  at  the  general  annual  licensing  meeting,  for  a  license  to  sell  excise- 
able  liquors  by  retail,  to  be  drunk  or  consumed  in  a  house  not  thereto- 
fore kept  as  an  inn.*' 

Bompasj  Serjt.,  and  Butt  showed  cause. 

There  was  no  proof  at  the  trial  that  the  proper  notices  had  not  been 
given,  and  as  the  magistrates  declared  that,  if  Beattie  had  been  present, 
they  would  have  granted  the  license,  it  must  be  presumed  that  the  notices 
had  been  given. 

At  all  events,  Beattie  was  the  person  who  should  have  given  the 
notices.  This  is  not  a  case  of  transfer  of  a  license,  for,  none  having 
been  obtained,  none  could  be  transferred ;  but  it  is  a  case  in  which, 
under  sect.  14,  a  license  was  to  be  granted,  at  a  special  session,  to  the 
new  tenant  of  a  house  having  become  unoccupied,  the  former  occupier, 
when  about  to  quit  the  same,  having  neglected  to  apply  at  the  general 
licensing  meeting  for  a  license  to  sell  exciseable  liquors.  It  is  clear, 
according  to  the  form  A.  in  the  schedule  of  the  act,  that  in  such  case 
the  notices  must  be  given  by  the  new  tenant.     Whether  or  not  the  grant- 
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ing  of  the  license  by  the  ^lagistrates  was  to  be,  under  any  circumstances, 
a  condition  precedent  to  Bryant's  reclaiming  the  money  from  Wright, 
must  depend  on  the  intention  of  the  parties,  as  it  is  to  be  collected 
from  the  agreement :  Kingston  v.  Preston,  Dougl.  689.  The  intention 
was  that  each  should  do  what  was  requisite  on  his  own  part,  towards 
Dbtaining  the  license;  and  the  plaintiff  fulfilled  his  undertaking  by 
attending  the  meeting  of  magistrates,  and  being  ready  and  willing  to 
concur  in  the  application :  2  Wms.  Saunders,  350 ;  Ferry  v.  ITtWiam*, 
B  Taunt.  62,  (4  E.  C.  L.  R.)  The  jury,  therefore,  having  found  that 
Beattie's  absence  was  the  cause  why  the  license  was  not  obtained,  he  is 
precluded  from  complaining  that  the  condition  of  the  agreement  has  not 
been  performed.  Com.  Dig.  Condition,  L.  4.  Co.  Lit.  206  b.  "If  a 
man  make  a  feoffment  in  fee,  upon  condition  that  the  feoffee  shall  re- 
enfeoff  him  before  such  a  day,  and  before  the  day  the  feoffor  disseise 
the  feoffee,  and  hold  him  out  by  force  until  the  day  be  past,  the  estate 
of  the  feoffee  is  absolute,  for  the  feoffor  is  the  cause  wherefore  the  con- 
dition cannot  be  performed,  and  therefore  shall  never  take  advantage 
for  non-performance  thereof." 

Atcherley  and  Petersdorff,  in  support  of  the  rule.  It  is  not  to  be 
presumed,  from  the  language  of  the  magistrates,  that  the  proper  notices 
had  been  given :  that  language  only  imports,  that  a  license  would  have 
been  granted  to  Beattie,  if,  upon  his  attendance,  it  appeared  the  notices 
had  been  given.  But  such  notices  never  could  have  been  given,  and 
therefore  the  attendance  of  Beattie  was  unnecessary.  Bryant  under- 
took to  procure  an  original  license — having  none  to  transfer — ^between 
June  and  the  31st  of  October :  this  he  could  not  do,  for,  under  the 
statute,  sect.  1,  original  licenses  for  Middlesex  can  only  be  granted  in 
March.  Having,  therefore,  undertaken  what  was  impossible  as  the 
condition  of  his  recovering  this  money,  th^  contract  that  it  should 
otherwise  belong  to  the  defendant  is  absolu£e,  and  the  defendant  is 
entitled  to  the  benefit  of  the  contract  discharged  of  the  condition.  Com. 
Dig.  Condition,  D.  1,  Hadley  v.  Clarke,  8  T.  R.  257.  The  distinction 
is  pointed  out  in  Alleyn,  27,  "  Where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it  without  any  default  in  him,  and 
hath  no  remedy  over,  there  the  law  will  excuse  him  ;  but  when  the 
party,  by  his  own  contract,  creates  a  duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good  if  he  may,  notwithstanding  any  accident  hv 
inevitable  necessity,  because  he  might  have  provided  against  it  by  hii 
contract."  But,  assuming  that  the  magistrates  could  have  granted  s 
license  to  Beattie  under  the  fourteenth  section  of  the  act,  upon  notices 
given  by  Beattie,  still,  as  Bryant  had  undertaken  at  all  events  to  pro- 
cure the  license,  he  must  abide  by  his  own  contract :  the  principle  laid 
down  in  Alleyn  equally  applies  ;  and  the  condition  on  which,  under  his 
own  contract,  he  was  to  recover  the  money,  being  impossible,  namely, 
the  procuring  a  license  on  his  own  notices,  the  defendant  takes  the 
benefit  of  the  contract  discharged  of  the  condition. 

However,  according  to  the  fourteenth  section,  if,  in  a  case  like  the 
present,  a  license  might  have  been  granted,  Bryant  was  the  party  who 
should  have  given  the  notice.  By  that  section,  the  occupier  about  tc 
quit  is  enabled  to  rectify  his  neglect  or  omission  of  the  preceding 
March ;  he  can  only  do  that,  by  giving  the  notices  he  ought  to  have 
given  previously  to  the  general  licensing  meeting  in  March  ;  and  then, 
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perhaps,  a  license  may  be  granted  to  him,  which  may  be  transferred  to 
the  succeeding  occupier. 

This  appears  from  the  form  of  the  notice  A.  in  the  schedule  to  the 
act,  which  applies  only  to  the  case  of  one  who  intends  to  keep  an  inn 
in  a  house  not  used  for  that  purpose  before  :  in  this  case  the  premises 
Jiad  been  used  for  that  purpose  before.  Bryant,  therefore,  should  have 
given  the  notice  B.  in  the  schedule,  which  applies  to  the  case  of  a 
transfer. 

And  it  is  not  suflScient  for  Bryant  to  say  the  magistrates  were,  at  all 
events,  ready  to  grant  a  license  if  Beattie  had  been  present ;  for  Beattie 
was  entitled  to  a  valid  license,  and  a  license  without  the  regular  notices 
would  not  have  entitled  him  to  sue  for  exciseable  liquors  sold  under  it. 
Hex  V.  Powell,  Cald.  305  b ;  Eex  v.  Bryan,  Andr.  81 ;  Cope  v.  Bow- 
landsj  2  Mees.  &  Welsh.  149. 

TiNDAL,  C.  J.  I  think  this  rule  must  be  discharged.  In  the  first 
place,  before  stating  the  ground  on  which  we  hold  the  plaintiff  entitled 
to  our  judgment,  I  must  observe,  it  has  been  assumed  too  freely  that  no 
notice  was  given.  There  was  no  evidence  to  that  eflFect :  and  the  magis- 
trates having  declared  that  they  were  ready  to  grant  the  license  if 
Beattie  had  been  there,  why  are  we  to  assume  that  the  preliminaries 
had  not  been  observed,  on  the  observance  of  which  the  license  could 
alone  be  granted  ?  And  this  remark  is  entitled  to  the  more  weight, 
inasmuch  as  on  the  15th  of  November  the  license  was  immediately 
granted  to  Beattie,  and  yet  there  is  no  evidence  of  any  notice  subse- 
quent to  the  15th  of  August. 

Assuming,  however,  that  no  notice  was  given,  and  that,  if  none  were 
given,  the  magistrates  had  no  authority  to  grant  a  license,  I  decide  on 
the  single  ground,  that  the  duty  of  giving  the  notice  is  cast  by  law  on 
the  person  who  wants  the  license.  This  is  not  the  case  of  a  transfer  of 
a  license  under  sect.  11.  Bryant  had  no'  license;  the  parties  entered 
into  the  contract  with  full  notice  of  that  fact,  which  is  recited  in  the 
agreement ;  and  they  knew  that  if  a  license  was  to  be  obtained,  it  must 
be  obtained  under  the  fourteenth  section.  One  of  the  cases  provided 
for  in  that  section  is,  if  the  occupier  of  any  such  house,  being  about  to 
quit  the  same,  shall  have  wilfully  omitted  or  shall  have  neglected  to 
apply  at  the  general  annual  licensing  meeting,  or  at  any  adjournment 
thereof,  for  a  license,  it  shall  be  lawful  for  the  magistrates  at  a  special 
session  to  grant  to  any  new  tenant  or  occupier  of  any  house  having  so 
become  unoccupied,  a  license  to  sell  exciseable  liquors  by  retail ;  pro- 
vided that  every  person  intending  to  apply  at  such  special  session  for  a 
license  shall,  within  six  weeks  next  before  such  session,  give  such 
notice  as  is  directed  to  be  given  by  every  person  intending  to  apply  for 
a  licehse  at  the  general  annual  licensing  meeting. 

That  applies  to  the  case  now  before  us.  Bryant  had  neglected  to 
obtain  a  license  at  the  last  general  licensing  meeting ;  he  was  about  to 
quit  his  house,  and  the  magistrates  are  authorized,  upon  notices  being 
^ven,  to  grant  the  license  to  the  new  occupier  at  a  special  session.  If 
we  look  at  the  form  of  the  notice  A.  in  the  schedule  to  the  act,  it  is 
manifest  it  must  be  given  by  the  person  who  is  to  come  into  the  premises : 
**  Notice  to  be  affixed  on  the  door  of  the  house,  and  of  the  church  or 
chapel,  or  any  other  conspicuous  place,  when  it  is  intended  to  apply  for 
a  license  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed  in 
a  house  not  then  kept  as  an  inn,  alehouse,  or  victualling  house." 
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To  the  letter,  perhaps,  that  does  not  apply  because  this  house  wu 
then  jkept  as  an  inn  or  hotel ;  but,  as  the  proprietor  has  no  license,  it 
was  not  lawfully  a  house  in  which  exciseable  liquors  could  be  sold  by 
retail :  this  is  the  only  one  of  the  three  forms  which  applies  to  the  case ; 
and  the  form  proceeds,  "  I  give  notice  that  it  is  ray  intention  to  apply 

for  a  license  to  sell  exciseable  liquors  in  the  house  at which  1 

intend  to  keep  as  an  inn,"  &c.  Therefore  the  law  cast  on  Beattie  and 
not  on  Bryant  the  duty  of  giving  the  notice ;  and  that  seems  to  have 
been  contemplated  in  the  agreement,  inasmuch  as  Beattie  is  to  be  in- 
demnified for  any  expenses  he  shall  be  put  to  in  procuring  or  endeavour- 
ing to  procure  the  license.  Then,  since  it  appears  on  the  e^adence  that 
he  had  notice  of  the  meeting,  and  was  absent  through  his  own  wilful 
negligence,  it  would  be  against  all  the  cases,  and  every  principle  of  law, 
to  hold  that  a  party  should  be  allowed  to  take  advantage  of  the  non- 
performance of  a  condition  which  his  own  absence  has  occasioned.  In 
Com.  Dig.  Condition,  L.  4,  it  is  laid  down,  "  The  performance  of  a  con- 
dition shall  be  excused  by  the  absence  of  the  feoffee  or  obligee,  when 
his  presence  was  necessary  for  the  performance ;  ad  if  a  condition  be 
that  he  enfeoff  the  obligee,  and  he,  having  notice  of  the  time,  is 
absent." 

Park,  J.  The  whole  case  turns  upon  the  form  of  the  notice  in  the 
schedule  to  the  statute,  which  shows  that  Beattie  was  the  person  who 
ought  to  have  given  the  notice.  "  I,  A.  B.,  give  notice  that  it  is  mj 
intention  to  apply  for  a  license  to  sell  exciseable  liquors  in  the  house 
which  /  intend  to  keep  as  an  inn,"  &c.  Then,  under  sect.  12,  it  is 
necessary  that  the  new  tenant  or  occupier  of  the  house  so  intended  to 
be  kept  as  an  inn  or  hotel,  should  be  in  attendance  on  the  magi8trate3 
when  the  license  is  to  be  granted  ;  and  Beattie's  refusal  to  attend  having 
rendered  impossible  the  performance  of  the  condition  on  which  Bryant 
was  to  recover  his  money,  Beattie  is  precluded  from  saying  he  ought  not 
to  recover  it,  and  our  judgment  must  be  for  the  plaintiff. 

Vaughan,  J.  I  am  of  the  same  opinion.  Bryant  being  the  occupier 
of  an  hotel  which  he  had  been  keeping  without  a  license  to  sell  excise- 
able  liquors  by  retail,  and  Beattie  being  cognisant  of  that  fact,  upon  a 
transfer  of  the  premises  150/.  is  deposited  in  the  hands  of  a  stakeholder, 
to  be  handed  over  to  Beattie  if  Bryant  failed  to  procure  a  license  by 
the  31st  of  October.  But  it  is  plain,  on  the  face  of  the  agreement, 
that  Beattie  was  to  be  contributory  towards  obtaining  the  license,  for 
an  allowance  is  to  be  made  to  him  for  expenses  incurred  in  that  behalf; 
and  if  the  requisite  notice  has  not  been  given,  Beattie  is  the  defaulter 
under  the  act  of  parliament ;  his  case  falls  directly  within  the  language 
of  the  fourteenth  section,  as  that  of  a  new  occupier  coming  to  carry  on 
business  where  the  preceding  occupier  has  omitted  to  obtain  a  license 
at  the  general  annual  licensing  meeting.  If  the  license  was  to  be 
granted  to  Beattie,  he  is  the  person  who  ought  to  have  attended  the 
magistrates  to  apply  for  and  receive  it ;  and  having  omitted  to  do  so, 
the  license  has  been  lost  by  his  default.  If  he  had  brought  an  action 
for  the  money  deposited  with  Wright,  he  must  have  proved  that  he  had 
given  the  notices  required  by  the  act,  and  without  which,  any  applica- 
tion to  the  magistrates  must  have  been  fruitless.  Bryant,  therefore, 
having  done  all  that  could  be  expected  on  his  part,  and  Beattie  having 
failed  to  do  in  turn  what  was  incumbent  upon  him,  he  is  precluded  from 
objecting  to  the  plaintiff  *b  claim,  that  a  condition  has  not  been  per- 
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formed,  the  performance  of  which  Beattie  himself  has  rendered  impossi- 
ble. 

BosANQUBT,  J.  I  think  the  plaintifiF  is  entitled  to  retain  the  verdict 
on  this  short  ground,  that  the  performance  of  the  agreement  has  been 
rendered  impossible  by  the  act  of  the  defendant.  The  consideration  on 
which  Wright  was  to  pay  over  the  money  to  the  defendant  has  failed. 
The  agreement  between  the  parties  recites,  that  the  business  of  the 
house  had  been  carried  on  without  a  license.  It  is  clear,  therefore,  the 
defendant  knew  a  license  was  to  be  obtained,  and  as  he  was  to  be 
indemnified  for  any  expenses  he  should  incur  in  the  business,  it  is  also 
clear  that  it  was  intended  he  should  do  what  was  requisite  on  his  part 
towards  obtaining  it.  This  is  not  the  case  of  the  transfer  of  a  license, 
but  of  a  license  to  be  obtained  at  a  special  session  under  sect.  14  ;  the 
only  notice  applicable  to  the  case  is  that  contained  in  the  form  A.  in 
the  schedule  of  the  act ;  and  that  notice  could  only  have  been  given  by 
the  defendant.  It  has  been  argued  that  that  form  is  inapplicable,  be- 
cause this  house  had  already  been  kept  as  an  hotel,  and  the  form  applies 
to  a  person  who  intends  to  use  a  house  for  that  purpose  for  the  first 
time.  But  quoad  hocy  that  is,  the  sale  of  exciseable  liquors  by  retail, 
the  house  had  not  legally  been  used  as  an  hotel  before ;  and  the  form 
A.  is  the  only  one  that  can  be  applied  to  the  circumstances  of  the  case. 
If  neither  of  the  forms  was  applicable,  and  no  notice  was  necessary,  then 
the  performance  of  the  plaintifi'*s  part  of  the  agreement  has  been  pre- 
vented by  the  defendant's  neglect  to  attend  on  the  magistrates.  The 
consideration,  therefore,  on  which  Wright,  in  other  words,  on  which  the 
plaintiff,  was  to  pay  the  money,  has  failed ;  and  he  is  entitled  to  have 
it  back.  As  to  the  argument,  that  a  party  who  enters  into  a  contract  is 
bound  to  make  it  good  at  all  events,  or  to  abide  by  the  consequences,  I 
agree  that  this  is  so  where  he  contracts  for  the  act  of  a  third  person. 
Here,  the  complete  performance  of  the  agreement  depended,  not  upon 
the  act  of  a  third  person,  but  of  the  defendant  himself. 

Bule  discharged. 


MOULE,  Public  Officer  of  the  NORTH  WILTS  Banking  Company 
against  BROWN.— p.  266. 

A  check  drawn  by  F.  on  a  banker  at  Bath,  was  cashed  for  defendant  by  a  branch  of  the  N.  W 
bank  at  Maimesbory,  on  Tuesday,  March  28th.  The  same  day  it  was  forwarded  to  the  princi 
pa]  N.  W.  bank  at  Melksham,  twelve  miles  from  Bath ;  on  Friday,  the  Slst,  it  was  presented  at 
Bath  and  dishonoured :  Held,  that  the  presentment  was  not  in  time  to  give  the  N.  W.  bank 
any  claim  against  defendant 

The  plaintiff  declared  on  a  banker's  check  for  27/.,  drawn  by  Frede- 
rick Fry,  the  28th  of  March,  1837,  on  Moger  &  Co.,  bankers  at  Bath; 
payable  to  bearer ;  delivered  by  Fry  to  the  defendant ;  and  by  the  de- 
fendant transferred  to  the  North  Wilts  Banking  Company. 

Averment,  that  Moger  &  Co.  did  not  pay  the  check,  although  it 
was  duly  presented  to  them  for  payment,  whereof  the  defendant  then 
liad  notice. 

The  second  and  fourth  pleas  alleged  that  the  check  was  not  duly  pre- 
sented to  Moger  &  Co.  for  payment. 

At  the  trial,  before  Patteson,  J.,  last  Wiltshire  assizes,  it  appeared 
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that  the  chief  office  of  the  North  Wilts  Banking  Company  wasaf  Melks- 
ham,  and  that  they  had  a  branch  office  at  Mahnesbury,  about  eighieen 
miles  from  Melksham,  which  is  distant  from  Bath  about  twelve  miles. 

OfA  Tuesday,  the  28th  of  March,  the  defendant  having  received  the 
check  from  Fry  in  payment  for  goods,  obtained  cash  for  it  at  the  Malmes- 
bury  office  of  the  North  Wilts  Bank,  though  he  was  not  a  customer  of 
the  bank.  By  that  office  the  check  was  on  the  same  day  remitted  to 
the  head  office  at  Melksham. 

From  the  head  office  at  Melksham  it  was  despatched  on  Thursday  the 
30th  by  a  private  hand,  and  was  not  presented  to  Moger  &  Co.  at  Bath 
till  Friday,  the  31st  of  March,  when  it  was  dishonoured,  Fry  having  no 
effects  in  the  hands  of  Moger  &  Co. 

The  defendant,  who  lived  seven  miles  from  Malmesbury,  received 
notice  of  the  dishonour  of  the  check,  on  Saturday,  the  1st  of  April. 

It  was  the  course  of  the  North  Wilts  Banking  Company,  except  in 
cases  of  doubt,  to  transmit  to  the  chief  office  at  Melksham  check 
cashed  at  the  branch  offices. 

The  mail  goes  every  night  from  Melksham  to  Bath,  and  Fry's  check 
arrived  at  Melksham  in  time  to  have  been  sent  to  Bath  by  the  mail  of 
Tuesday  night,  March  2Sth. 

Patteson,  J.,  told  the  jury  that  the  check  ought  to  have  been  sent 
to  Bath  on  Wednesday  the  29th  of  March,  and  that  the  defendant  was 
entitled  to  a  verdict  on  the  2d  and  4th  pleas.  The  jury  found  for  the 
plaintiff;  but  by  consent  leave  was  reserved  to  move  to  enter  a  verdict 
for  the  defendant  on  the  2d  and  4th  pleas. 

Bompasy  Serjt.,  having  obtained  a  rule  nisi  accordingly. 

Barstow  showed  cause.  The  defendant  being  no  customer  of  the 
North  Wilts  Bank,  but  having  obtained  cash  upon  Fry's  check,  as  a 
matter  of  accommodation,  must  be  taken  to  have  transferred  the  check 
subject  to  the  practice  of  that  particular  bank.  It  was  the  practice  of 
that  bank  to  transmit  checks  from  the  branch  offices  to  Melksham. 
Having  received  this  check  at  a  branch  office  on  Tuesday,  they  were 
not  bound  by  law  to  transmit  it  to  Melksham  before  Wednesday ;  and 
when  the  check  was  at  Melksham  it  would  have  been  sufficient,  ac- 
cording to  all  the  cases,  to  have  forwarded  it  to  Bath  by  the  next  day's 
(Thursday)  post.  If  that  course,  which  the  defendants  were  entitled 
to  pursue,  had  been  adopted,  the  check  would  not  have  reached  Bath 
before  Friday,  the  day  on  which  it  was  actually  presented.  But  there 
is  no  inflexible  rule  that  a  check  shall,  at  all  events,  be  presented  on 
the  next  day.  It  is  a  question  for  the  jury,  whether,  under  all  the  cir- 
cumstances of  the  particular  case,  the  check  has  been  presented  with 
reasonable  diligence.  In  Rickford  v.  Ridge^  2  Campb.  539,  Lord  El- 
LENBOROUGH  Said,  "  It  is  always  to  be  considered,  whether,  under  the 
circumstances  of  the  case,  the  check  has  been  presented  with  reasona- 
ble diligence.  This  is  what  the  law-merchant  requires.  The  rule  that 
the  moment  a  check  is  received  by  the  post  it  should  invariably  be 
sent  out  for  payment,  would  be  most  inconvenient  and  unreasonable." 
[Park,  J.  In  Boddington  v.  SchlenckeVy  4  B.  &  Adol.  752,  (84  E.  C.  L 
R.  153,)  it  was  ruled  that  a  check  should  be  presented  the  day  after  it 
is  received.]  That  was  the  case  of  a  London  check.  The  case  of  a 
■check  on  a  country  bank  is  very  different,  and  public  convenience 
requires  a  different  rule.  But  the  jury  have  decided  in  effect  that  this 
check  was  presented  within  a  reasonable  time  ;  and  that  was  a  ques- 
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tion  of  fact  for  them  to  determine.  [Vaughan,  J.  When  the  jury 
have  found  within  what  time  a  check  has  been  presented,  it  is  a  ques- 
tion of  law  whether  that  was  a  reasonable  time.  Tindal  v.  Browriy  1 
T.  R.  167.] 

The  plaintiffs  have  taken  no  more  than  the  reasonable  time  for  pro- 
ceeding in  the  regular  course  of  business. 

Tindal,  C.  J.  The  resiilt  of  the  cases,  from  Rickford  v.  Ridge  to 
Boddington  v.  Schlenckevy  is,  that  the  party  receiving  a  check  has  till 
the  following  day  to  present  it,  where  there  are  the  ordinary  means  of 
doing  so.  Here,  the  plaintiffs  resided  in  a  post  town,  and  if  they  had 
transmitted  the  check  to  Bath  by  the  next  day^s  post,  it  would  have 
been  presented  on  Thursday.  If  there  was  any  sufficient  reason  for 
not  pursuing  that  course,  it  lies  on  them  to  show  it ;  but  I  think  upon 
this  state  of  the  facts  they  have  been  guilty  of  laches. 

Park,  J.  The  cases  are  uniform  that  the  presentment  of  the  check 
should  not  be  delayed  beyond  the  next  day. 

Vaughan,  J.  That  rule  was  laid  down  in  Rickford  v.  Ridge^  where 
Lord  Ellenborough  said,  '^The  rule  to  be  adopted  must  be  a  rule  of 
convenience ;  and  it  seems  to  me  to  be  convenient  and  reasonable  that 
checks  received  in  the  course  of  one  day  should  be  presented  the  next." 

If  any  other  rule  were  adopted,  it  would  be  difficult,  if  not  impossi- 
ble, to  draw  the  line. 

Bosanquet,  J.^  concurred.  Rule  absolute. 


CLARE  against  COOKE. 

Upon  a  contract  for  Bereral  chests  of  tea,  one,  after  delivery,  was  discovered  to  be  damaged  ; 
Plaintiff  made  an  allowance  for  the  supposed  amount  of  the  damage,  and  then  arrested  defend* 
ant  for  41/1  The  jury  gave  a  verdict  for  30/1  ld«.,  having  deducted  the  charge  for  the  damaged 
chest,  which  was  afterwards  sold  for  something  less  than  the  amount  charged :  Held,  that 
this  was  not  a  case  in  which  defendant  could  claim  costs  under  43  G.  3,  c  46. 

The  defendant  was  arrested  for  41Z.,  the  price  of  sundry  chests  of 
tea,  sold  bj  the  plaintiff  under  one  contract  to  the  defendant. 

At  the  trial  it  was  proved  that  the  tea  in  one  of  the'  chests  was  not  fit 
for  use,  and  the  jury,  deducting  the  amount  charged  for  that  chest  in 
the  bill  of  particulars,  gave  a  verdict  for  the  plaintiff  for  30Z.  15«., 
declaring  that  their  verdict  was  given  upon  the  understanding  that  the 
plaintiff  should  have  the  damaged  chest.     Whereupon, 

Kelly^  upon  affidavits  that  the  chest  in  question  was  unsaleable,  and 
that  the  plaintiff,  when  the  quality  of  the  chest  was  discovered,  had 
agreed  to  take  it  back,  obtained  a  rule  nisi  to  tax  the  defendant  his 
costs  under  the  43  G.  3,  c.  46. 

Wilde^  Serjt.,  and  Jardine,  showed  cause,  upon  affidavits  which  denied 
that  the  plaintiff  had  ever  agreed  to  take  the  chest  back ;  asserted  that 
certain  sums  had  been  paid  in  respect  of  each  chest,  that  the  defendant 
had  consented  to  an  allowance  or  abatement  of  21,  5s,  in  respect  of  the 
chest  in  question,  and  that  so  far  from  being  unsaleable  it  had,  after  the 
trial,  been  sold  for  lOZ.,  being  within  os,  of  the  sum  charged,  after  mak- 
ing the  allowance  of  2L  6«.  The  arrest  was  for  the  price  charged,  minus 
the  allowance. 
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Kelly  and  DowUng^  in  support  of  the  rule,  endeavoured  to  esUiblisli 
a  preferable  degree  of  credit  in  the  defendant's  affidavit  by  reference  to 
the  circumstances  of  the  trial,  where  the  production  of  the  tea  had  occa- 
sioned the  reduced  verdict. 

TiNDAL,  C.  J.  The  only  question  is,  whether,  looking  at  the  affida- 
davits,  and  the  affidavits  only,  the  plaintiff  can  be  said  to  have  arrested 
the  defendant  for  the  41Z.  without  reasonable  and  probable  cause. 

The  affidavits  are  contradictory ;  but  there  are  some  circumstances  in 
the  plaintiff's  answer  that  I  cannot  get  over.  Certain  sums  are  alleged 
to  have  been  paid  upon  specific  chests,  of  which  this  was  one,  which 
affords  strong  evidence  that  the  defendant  was  still  liable  to  some 
amount :  then,  when  an  allowance  is  made  of  21.  58.,  and  the  arrest  is 
in  accordance  with  that  allowance ;  when  the  tea,  so  far  from  being  un- 
saleable, was  sold  in  the  market  for  lOZ.,  I  cannot  say  it  is  made  out  to 
my  satisfaction  that  the  plaintiff  had  no  reasonable  or  probable  cause 
when  he  arrested  the  defendant  for  the  sum  in  question. 

Park,  J.,  concurred  in  the  decision,  but  with  reluctance,  having  pT^ 
sided  at  the  trial,  and  feeling  a  difficulty  in  reconciling  the  plaintiff  s 
affidavits  with  the  evidence  presented  to  the  jury. 

Vaughan,  J.  I  think  it  clear  on  these  affidavits  that  the  plain- 
tiff had  reasonable  and  probable  cause  for  arresting  the  defendant  for 
41Z. 

The  question  is,  whether  he  acted  on  a  conscientious  persuasion  that 
that  sum  was  due,  and  I  think  the  allowance  of  21.  5«.  upon  the  chest  in 
dispute  shows  that  he  did. 

BosANQUET,  J.  The  ground  of  the  application  is,  that  the  defend- 
ant has  been  arrested,  in  part,  for  one  chest  out  of  several  w)iich  vas 
worthless. 

The  plaintiff,  on  the  other  hand,  asserts  that  the  tea  was  saleable, 
though  damaged ;  and  he  is  supported  by  the  affidavit  of  the  broker, 
who  sold  the  tea  for  lOZ*,  being  within  5%.  of  the  sum  charged  for  it 

Under  these  circumstances,  it  is  impossible  to  say  that  the  arrest  was 
without  reasonable  or  probable  cause.  Rule  discharged. 


YATES  against  WHYTE  and  Others.— p.  272. 

PUintiff  sued  defendants  for  damaging  his  ship  by  collision :  Held,  that  defendants  were  not 
entitled  to  deduct  from  the  amount  of  damages  to  be  paid  by  them,  a  sum  of  money  paid  to 
plaintiff  by  insurers  in  zespect  of  such  damage. 

This  was  an  action  on  the  case,  brought  to  recover  damages  sustained 
by  the  plaintiff  by  reason  of  the  defendant's  vessel,  the  Gazelle,  having 
run  foul  of  the  plaintiff's  vessel,  the  Sesostris,  by  and  through  the  care- 
lessness, negligence,  misdirection,  and  mismanagement  of  the  defend- 
ants, whereby  the  plaintiff's  ship  sustained  damage,  and  was  obliged  to 
put  into  Portsmouth  to  repair. 

The  plaintiff  sought  to  recover  293/.  14j.,the  amount  of  the  repairs, 
and  also  damaged,  on  account  of  the  detention  of  the  Sesostris  at  Ports- 
mouth. 

At  the  trial  before  Tindal,  C.  J.,  in  1836,  the  jury,  as  to  the  repairs, 
found  a  verdict  for  the  plaintiff,  but  negatived  his  claim  to  damages  f>r 
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the  detention.  It  was  agreed  that  the  amount  of  damages  for  repairs 
should  be  referred  :  and,  accordingly,  by  an  order  of  nisi  prius,  the  same 
was  referred  to  the  award  of  a  London  merchant,  who  was  empowered 
to  ascertain  the  same;  (the  plaintiff  undertaking  to  make  no  claim  for 
damages  arising  from  the  detention  of  his  vessel  at  Portsmouth ;  and 
for  the  amount  of  damages  so  to  be  ascertained,  the  verdict  was  to 
stand.  And  it  was  further  ordered,  that  if  the  arbitrator  should  make 
any  allowance  or  deduction  to  the  defendants,  from  the  expenses 
incurred  by  the  plaintiff,  in  effecting  the  said  repairs,  by  reason  or  in 
consequence  of  any  payment  having  been  made  to  the  plaintiff  by  any 
underwriter  or  insurance  company,  the  arbitrator  should  state  the  fact 
of  his  having  done  so  upon  the  face  of  his  award  for  the  opinion  of 
the  Court  as  to  the  propriety  thereof. 

The  arbitrator  having  taken  upon  himself  the  burden  of  the  arbi- 
tration, the  following  admission  was  entered  into  by  the  attorneys  of 
the  respective  parties :  <^  that  the  work  done,  and  materials  supplied, 
and  the  items  of  expense  mentioned  in  the  statement  of  general  and 
particular  average,  amounting  to  293/.  14*.,  were  necessarily  done,  sup- 
plied, and  incurred,  to  repair  the  damage  sustained  by  the  plaintiff's 
ship  Sesostris,  by  the  collision  of  the  schooner  Gazelle,  as  in  the  plead- 
ings mentioned,  save  and  except  the  several  sums  of  5/.  5^.  and  3/.  12^. 
mentioned  in  such  statement  under  the  head  *  Owners ;'  that  the  plain- 
tiff after  the  commencement  of  this  action,  received  from  the  underwri- 
ters, under  a  policy  of  insurance  upon  the  plaintiff's  ship  Sesostris  for 
the  voyage  in  question,  valued  therein  at  5000/.,  on  and  in  respect  of 
the  said  damage,  172/.  4*.  llrf.,  being  the  particular  average  on  the  said 
ship,  according  to  the  said  statement,  after  the  deduction  thereon  made 
of  71//  3*.  l(/.,  as  is  usual,  for  new  materials  employed  in  the  repairs  of 
the  said  ship  instead  of  those  destroyed  or  injured  by  the  said  collision  ; 
that  the  plaintiff  also  received  from  the  consignors  or  consignees  of  the 
said  cargo  the  further  sum  of  45/.  Is.  in  respect  of  the  said  damage,  be- 
ing the  general  average  payable  by  the  said  consignors  or  consignees 
in  respect  of  their  goods  on 'board  the  said  ship  ;  that  this  action  was 
brought  by  the  orders  and  instructions  of  the  plaintiff;"  that  the  plaintiff 
paid  the  said  sum  of  5/.  5.9.  for  towing  the  said  ship  Sesostris  on  the  10th 
of  January,  1834,  from  Portsmouth  harbour  to  Spithead 'after  the  repairs 
were  completed  ;  and  the  said  3i.  I2s,  for  part  of  the  pilotage  and  other 
charges  mentioned  in  the  particulars  thereto  annexed,  and  not  allowed 
in  the  said  statement. 

In  December,  1836,  the  arbitrator  made  his  award,  the  material  part 
of  which  was  as  follows: — 

<'  First,  having  inquired  into  the  damages  so  referred  to  me,  and  ex- 
cluding any  claim  for  any  damages  arising  from  the  detention  of  the 
plaintiff's  vessel  at  Portsmouth,  (no  claim  for  such  damages  having  been 
made  by  the  plaintiff,)  I  have  ascertained,  and  do  hereby  ascertain,  the 
same  at  Is.;  and  I  award,  order,  and  determine  that  the  amount  of  da- 
mages upon  the  verdict  already  entered  up  for  the  plaintiff  be  reduced 
to  the  said  sum  of  Is.  And  I  further  award  and  determine  that,  in  so 
ascertaining  the  damages,  I  have  made  an  allowance  to  the  defendants 
of  the  sum  of  172/.  4^.  Il6^.,  from  the  expenses  incurred  by  the  plain- 
tiff in  effecting  the  repairs  of  his  vessel,  the  Sesostris,  in  the  pleadings 
mentioned,  by  reason  of  the  said  last  sum  having  been  paid  to  the  plain- 
tiff for  the  said  rejpairs^by  the  under wiriters,  under  a  policy  of  insurance 
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effected  by  the  plaintiff*  upon  the  said  vessel,  the  Sesostris.  And  I  find 
that  the  said  sum  of  172/.  4^.  1  Id.  was  paid  by  the  said  underwriters  to 
the  plaintiff*  after  the  commencement  of  this  action,  and  before  the  plea 
of  the  defendants  was  pleaded.  And  in  case  the  Court  of  Common 
Pleas  shall  be  of  opinion  that  I  have  improperly  allowed  to  the  defend- 
ants the  sum  of  172/.  4s,  lid,,  then  I  do  hereby  fix  and  ascertain  the 
damages  sustained  by  the  plaintiff*,  and  so  referred  to  me  as  aforesaid, 
at  the  said  sum  of  172/.  4^.  11^.;  and  I  do  award  and  determine  that 
the  damages  upon  the  verdict  so  entered  up  as  aforesaid  be  reduced  to 
the  said  sum  of  172/.  4*.  llrf." 

The  arbitrator  also  found  that  the  plaintifff  paid  the  sum  of  258/.  ISs. 
as  the  premium  for  the  said  insurance ;  and  that  the  only  loss  which 
accrued  on  the  voyage  was  the  loss  occasioned  by  the  collision  afore- 
said : 

That  this  action  was  commenced  and  carried  on  by  the  orders  and 
instructions  of  the  plaintiff^,  and  for  his  own  use  and  benefit,  and  was 
not  commenced  or  carried  on  by  the  authority  or  instructions  of  the 
underwriters. 

No  other  evidence  than  that  above  stated  was  laid  before  the  arbi- 
trator. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  allow- 
ance made  by  the  arbitrator  to  the  defendants,  by  reason  of  the  pay- 
ment made  to  the  plaintiff*  by  the  underwriters,  was  a  proper  allowance. 

Wilde,  Serjt.,  for  the  plaintiff*.  The  arbitrator  had  no  right  to  deduct 
from  the  damages  sustained  by  the  plaintiff*,  the  sum  paid  by  the  un- 
derwriters. This  is  not  a  case  between  two  wrong-doers ;  and  there 
is  no  privity  between  the  defendants  and  the  underwriters :  the  plain- 
tiff*'s  contract  with  the  underwriters  is  res  inter  alios  acta,  of  which  the 
defendants  cannot  avail  themselves.  They  could  not  call  on  the  under- 
writers to  indemnify  the  plaintiff*,  in  order  to  induce  him  to  renounce 
his  action  against  the  defendants;  while,  on  the  other  hand,  if  the  plain- 
tiff* recovered  against  the  defendants,  he  would  hold  the  sum  recovered 
as  trustee  for  the  underwriters,  since  all  he  can  claim  against  them  is 
indemnity  for  actual  loss.  Randall  v.  Coekran,  Park,  Ins.  226;  1 
Ves.  sen.  98 ;  Godsall  v,  Boldero,  9  East,  71 ;  Case  v.  Davidson,  5  M. 
&  S.  79 ;  Irving  v.  Richardson,  2  B.  &  Adol.  193,  (22  E.  C.  L.  R.  59.) 
But  a  wrong-doer  has  no  equities;  and  if  the  plaintiff  had  received  the 
amount  of  the  damages  from  the  underwriters,  he  could  not  be  trustee 
for  the  defendants,  who  are  wrong-doers.  There  are  cases  in  which  a 
party  may  sometimes  derive  from  a  transaction  more  than  the  party  he 
has  contracted  with  engaged  to  pay;  but  that  would  be  no  answer  to 
an  action  on  the  contract,  unless  the  party  sued  were  contribiitory  to  the 
gain.  Bell  v.  Puller,  2  Taunt.  285;  Street  v.  Blay,  2  B.  &  Adol.  456, 
(22E.  C.  L.  R.  122.)  The  principle  is  expressly  laid  down  by  Lord 
Ellenborouoh  in  Cullen  v.  Butler,  5  M.  &  S.  466 : — ^^  It  is  no  objec- 
tion to  the  plaintiff's  right  to  recover  against  the  underwriters  in  this 
case,  that  he  may  have  also  a  right  to  recover  against  the  persons  by 
whose  immediate  act  the  damage  was  occasioned."  If  the  right  to  re- 
cover against  the  wrong-doer  is  no  answer  to  an  action  against  the 
underwriter,  a  fortiori,  it  is  not  affected  by  a  payment  from  the  under- 
writer. Great  inconvenience  would  ensue  upon  the  adoption  of  a  dit- 
ferent  principle.  Suppose  the  case  of  an  action  against  the  sheriff  lor 
an  escape ;  or  against  an  attorney  for  negligencein  preparing  a  deed:— 
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In  Hunter  v.  King,  4  B.  &  Aid.  209,  (6  E.  C.  L.  R.  403,)  wnere  the 
defendant,  an  attorney,  was  sued  for  such  negligence  in  preparing  a 
deed  of  annuity,  Pike,  the  person  who  appeared  to  be  the  grantor,  was 
held  a  competent  witness  to  prove  that  his  name  had  been  forged  ;  and 
in  answer  to  the  objection  that  he  was  an  interested  witness,  because 
Hunter  could  not  sue  him  after  recovering  against  King,  Abbott,  C.  J., 
said,  "  If  Hunter  brought  an  action  against  Pike,  the  latter  could  not, 
by  plea,  avail  himself  of  this  verdict,  because  it  is  res  inter  alios  acta; 
and  if  it  could  not  be  pleaded  in  bar,  it  would  not  be  admissible  in 
evidence  in  such  an  action.  In  actions  against  the  sheriff  for  an  escape 
upon  mesne  process,  sometimes  the  whole  debt  is  recovered  against 
the  sheriff;  yet,  in  an  action  against  the  original  debtor  for  the  debt,  he 
dcould  not  plead  in  bar,  or  give  in  evidence  in  reduction  of  damages,  the 
judgment  obtained  in  an  action  against  the  sheriff." 

The  only  case  that  seems  to  have  any  leaning  towards  the  proposi- 
tion sought  to  be  established  by  the  defendants,  is  Bird  v.  Randal,  3 
Burr.  1345.  There,  a  servant  had  entered  into  articles  to  serve  his 
master  for  a  certain  time  under  a  penalty,  and  the  servant  having  left 
his  service  before  the  time,  by  the  procurement  of  the  defendant,  it  was 
held,  in  an  action  by  the  master  to  recover  damages  against  the  seducer, 
that  the  master's  having  sued  the  servant,  and  recovered  the  penalty 
against  him,  before  the  action  brought  against  the  seducer,  (though  in 
fact  the  penalty  recovered  was  not  received  till  after  the  second  action 
commenced,  but  before  trial,)  was  a  bar  to  such  further  remedy;  the 
Court  considering  the  amount  of  the  penalty  as  ample  compensation  for  the 
injury  received;  and  that  no  further  satisfaction  could  be  received  from 
any  other  quarter.  But  Lord  Ellenborough  (in  Godsall  v.  Boldero)  said, 
**  I  never  coiild  entirely  comprehend  the  ground  on  which  that  case  pro 
ceeded.  It  was  assumed  that  the  sum  taken  as  the  penalty  from  the 
servant,  was  the  extreme  limit  of  the  injury  sustained  by  the  master; 
but  there  is  the  doubt;  for  the  penalty  might  have  been  so  limited,  be- 
cause of  the  inability  of  the  servant  to  undertake  to  pay  more;  and  yet 
it  might  have  been  very  far  from  an  adequate  compensation  to  the  mas- 
ter, for  the  injury  done  to  him  by  another,  who  seduced  his  servant 
from  him."  And  Lawrence,  J.,  said,  "  I  suppose  the  Court  proceeded 
upon  the  ground  that  the  penalty  was,  by  the  express  stipulation  of 
the  parties,  made  an  equivalent  for  the  loss  of  the  service:"  Lord  El- 
I.ENB0R0U6H, — ^^  That  is  so  as  between  the  parlies  themselves ;  but  it 
may  admit  of  doubt,  whether  that  were  the  fair  way  of  considering  it  as 
against  a  stranger,  a  wrong-doer.'' 

Sir  fV.  Follett,  for  the  defendants.  The  arbitrator  was  right  in  de- 
ducting from  the  damage  to  be  recovered  by  the  plaintiff,  the  amount 
he  had  received  from  the  underwriters. 

There  is  no  express  decision  on  the  point ;  but  according  to  every 
analogy,  the  question  in  such  a  case  is,  not  what  is  the  extent  of  the 
defendant's  liability,  or  the  nature  of  his  answer  to  the  action,  but  what 
are  the  damages  actually  sustained  by  the  plaintiff. 

Although  juries  sometimes  give  more,  the  true  measure  of  damages 
is  the  injury  actually  done.  The  amount  of  injury  done  to  the  plain- 
tiff's ship  was  172/.  4*.  lid.  The  underwriters  have  paid  him  that 
sum  since  this  action  was  commenced,  and  if  the  plaintiff  is  allowed  to 
.  recover  the  same  amount  against  the  defendants,  he  recovers  twice  for 
the  same  injury.     On  the  other  band,  notwithstanding  the  want  of  pri- 
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vity,  the  underwriters,  after  they  have  paid  the  plaintiff,  may  recovei 
the  amount  from  the  defendants.  They  have  sustained  air  injury  by 
the  act  of  the  defendants;  they  must  have  a  legal  remedy  for  that  injury; 
and  the  most  direct  and  obvious  remedy  is  an  action  by  them  against 
the  defendants.  It  is  true,  the  plaintiff  may  sue  either  the  underwriters 
or  the  defendants;  or  he  may  sue  both;  but  he  cannot  receive  damages 
twice.  There  is  no  real  distinction  between  the  plaintiff's  right  to  sue 
the  underwriters  and  the  defendants,  either  or  both  of  them,  and  the 
ordinary  case  of  an  execution  against  two  or  more  wrong-doers:  the 
party  who  levies  his  damages  on  one  of  them,  cannot  levy  a  second 
time  on  the  other.  Suppose  an  action  against  an  attorney  for  negli- 
gence in  a  suit  to  recover  a  debt;  if  the  debtor  paid  the  plaintiff,  would 
not  that  go  in  reduction  of  damages?  So,  in  the  case  of  an  action 
against  the  sheriff  for  an  escape;  if  the  debtor  paid  the  amount  due, 
could  the  plaintiff  recover  more  than  nominal  damages?  Here  the 
underwriters  have  paid  the  whole  amount  of  the  injury.  [Bosanquet, 
J.  In  Mason  v.  Sainsbury^  Marshall  on  Ins.  796,  3  Dougl.  60,  (26  E. 
C.  L.  K.  36,)  the  plaintiff,  whose  property  had  been  burned  by  a  mob, 
recovered  the  amount  of  his  loss  from  an  insurance  office,  and  was  then 
allowed  to  sue  the  hundred  on  the  stat.  1  6.  1,  s.  2,  c.  5,  for  the  benefit 
of  the  insurers.]  That  case,  as  appears  from  Clark  v.  Hundred  of 
Blythingy  2  B.  &  C.  254,  (9  E.  C.  L.  R.  77,)  turned  entirely  on  the  pe- 
culiar object  of  the  stat.  1  G.  1,  to  make  the  hundred  vigilant,  an  object 
which  would  be  defeated  if  the  hundred  were  discharged  by  the  pay- 
ments of  an  insurance  office.  [Tindal,  C.  J.  Suppose  a  person  out  of 
charity  reimbursed  the  plaintiff  the  amount  of  his  loss;  could  the  de- 
fendants, as  wrong-doers,  take  advantage  of  such  a  payment?]  lu 
Godsall  V.  Bolderoy  Mr.  Pitt's  debt  having  been  paid  by  the  nation,  in 
the  way  of  charity,  it  was  held  that  the  creditor  could  not  recover  the 
amount  a  second  time  from  the  office  where  he  had  insured  it.  And 
for  this  purpose,  there  is  no  substantial  distinction  between  cases  of 
contract  and  cases  of  tort.  If  the  party  who  guarantees  a  debt  chooses 
to  pay  it,  the  creditor  cannot  afterwards  recover  the  amount  from  the 
principal  debtor;  and  what  were  the  insurers  here,  but  parties  who 
guarantied  the  plaintiff  against  a  loss?  In  the  case  of  a  bill  of  exchange 
with  several  endorsers,  the  holder  may  sue  all,  but  can  receive  the 
amount  only  once.  In  Bell  v.  Puller^  the  plaintiff  performed  his  con- 
tract with  the  defendants  to  go  to  St.  Petersburgh  and  back:  his  being 
entitled  to  a  sum  in  the  nature  of  liquidated  damages  for  the  defendant's 
omission  to  find  a  return  cargo,  was  no  reason  why,  consistently  with 
the  performance  of  his  contract,  he  should  not  employ  his  ship  in  any 
way  conducive  to  his  own  advantage ;  and  with  the  profits  of  that 
employment  the  defendants  could  have  no  right  to  interfere.  But  in 
Staniforth  v.  Lyall,  1  Bingh.  169,  (20  E.  C.  L.  R.  88,)  the  defendants 
chartered  a  ship  to  New  Zealand,  where  they  were  to  load  her,  or  by 
an  agent  there  to  give  plaintiff,  the  owner,  notice  that  they  abandoned 
the  adventure;  in  which  case  they  were  to  pay  him  500/.  The  ship 
went  to  New  Zealand,  but  found  neither  agent  nor  cargo  there,  and  the 
captain  made  a  circuitous  voyage  home,  by  way  of  Batavia.  That 
voyage,  after  making  every  allowance  for  increased  expense  and  loss 
of  time,  was  more  profitable  than  the  adventure  to  New  Zealand  would 
have  been.  The  plaintiff  having  sued  the  defendant  on  the  charter- 
party  for  breach  of  covenant,  it  was  held,  that  he  could  not  recover  the 
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500/.  penalty,  in  addition  to  the  profit  of  the  homeward  voyage.  In 
that  case  there  was  no  privity  of  contract  between  the  defendant  and 
the  persons  who  furnished  the  homeward  cargo:  and  if  the  underwriters 
are  entitled  to  the  benefit  of  the  plaintiff's  action,  at  least  it  should 
appear  that  the  plainlifi"  sues  for  them :  the  Court  cannot  take  into  con- 
sideration any  equitable  interest  that  a  third  person  may  possibly  have. 
In  Godsall  v.  BolderOy  when  the  counsel  for  the  defendants  argued, 
that  in  no  case  can  an  assured  recover  double  satisfaction,  whether  from 
the  same  or  any  other  person,  and  that,  therefore,  it  was  immaterial 
from  whom  the  first  satisfaction  came,  and  cited  Bird  v.  Randal,  Lord 
Ellenborouoh  doubted  that  case,  because  it  seemed  to  have  been 
erroneously  assumed  that  the  sum  taken  as  a  penalty  from  the  servant 
was  necessarily  the  amount  of  the  damage  sustained;  admitting  there- 
by, that,  if  the  assumption  had  been  correct,  the  plaintiff  could  have 
recovered  no  more:  here,  the  actual  amount  of  damage  is  indisputably 
that  which  has  been  paid  by  the  underwriters:  Bird  v.  Randal,  there- 
fore, is  a  distinct  authority  that  where  an  action  lies  on  a  contract  for  a 
penalty,  and  also  against  a  separate  tortfeasor  for  the  injury  in  respect 
of  which  the  penalty  is  to  accrue,  the  plaintiff  cannot  recover  more  than 
once;  and  so  in  the  case  of  several  tortfeasors:  as  if  master  and  servant 
be  sued  separately  for  the  wrongful  act  of  the  servant;  if  the  servant 
pay,  the  plaintiff  cannot  recover  against  the  master;  and  vice  versa,  if 
the  master  pay,  the  damages  cannot  be  levied  on  the  servant.  If,  then, 
this  be  the  action  of  the  owner  of  the  ship,  he  has  received  the  amount 
of  his  damage  already;  and  if  it  be  the  action  of  the  underwriters  in  his 
uame,the  Court  cannot  take  into  its  consideration  that  the  underwriters 
may  file  a  bill  in  equity  against  the  plaintiff  in  case  he  should  recover 
[Vaughan,  J.  Do  you  say  that  the  defendants  are  to  go  scot-free,  and 
have  the  benefit  of  an  insurance  without  paying  the  premium?  Park, 
J.  Suppose  a  poor  man  is  beaten  and  incurs  a  surgeon's  bill,  which  is 
paid  for  him  by  some  charitable  person,  could  he  not  recover  against 
the  assailant?]  He  could  not  recover  the  surgeon's  bill,  for  he  has 
neither  paid  it,  nor  continues  liable  to  pay  it;  and  as  to  the  defendants 
going  scot-free,  there  are  some  cases  in  which  that  may  occur:  actions 
are  not  brought  to  punish  wrong-doers,  but  to  satisfy  the  injured  party 
for  the  damages  he  has  sustained;  and  a  wrong  may  be  committed,  un- 
attended with  damage.  Marzetti  v.  JVilliams,  I  B.  &  Adol.  415,  |20 
E.  C.  L.  R.  412.)  If  the  plaintiff  recovers  his  damage  from  one  against 
whom  he  has  a  legal  claim,  he  cannot  recover  it  a  second  time,  even 
trom  a  party  against  whom  he  might  have  had  a  concurrent  claim.  The 
underwriters  have  a  claim  against  the  defendants,  for  the  underwriters' 
remedy  ought  not  to  be  dependent  on  the  will  of  the  plaintiff;  but  the 
plaintiff,  having  received  the  full  amount  of  his  damage,  is  no  longer  in 
a  position  to  recover  it  against  the  defendants. 

Wilde,  in  reply.  This  action  will  enure  for  the  benefit  of  those  who 
by  law  are  entitled  to  recover:  for  the  benefit  of  the  underwriters  if  they 
be  entitled  to  salvage;  for  the  benefit  of  the  plaintiff  if  he  has  not  been 
indemnified  by  the  underwriters.  It  is  true  that  none  can  recover  com- 
pensation twice  in  respect  of  the  same  injury;  but  what  the  plaintiff 
recovers  under  the  policy  is  not  a  compensation  for  damages,  but  a  pay- 
ment under  a  contract  independent  of  the  injury.  The  principle  which 
excludes  double  compensation  does  not  apply  to  obligations  not  in  tho 
same  right.     In  the  case  of  an  action  against  an  attorney  for  negligence 
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plaintiff  had  failed  to  show  himself  possessed  of  the  goods  in  question 
as  assignee  under  the  second  commission.  Bj  sect.  127  of  the  statute 
6  G.  4,  c.  16,  it  is  enacted,  "  That  if  any  person  who  shall  have  been 
discharged  by  certificate,  or  who  shall  have  compounded  with  his  credi- 
tors, or  who  shall  have  been  discharged  by  any  insolvent  act,  shall  be 
or  become  bankrupt,  and  have  obtained  or  shall  hereafter  obtain  such 
certificate  as  aforesaid,  unless  his  estate  shall  produce  (after  all  charges) 
sufiicient  to  pay  every  creditor  under  the  commission  15«.  in  the  pound, 
such  certificate  shall  only  protect  his  person  from  arrest  and  imprison- 
ment ;  but  his  future  estate  and  effects  (except  his  tools  of  trade  and 
necessary  household  furniture,  and  the  wearing  apparel  of  himself,  his 
wife  and  children)  shall  vest  in  the  assignees  under  the  said  commission, 
who  shall  be  entitled  to  seize  the  same  in  like  manner  as  they  might 
have  seized  property  of  which  such  bankrupt  was  possessed  at  the  issuing 
of  the  commission."  If  that  section  had  stood  alone,  it  might  have  been 
contended  that  the  assignees  under  a  second  commission,  where  the 
estate  has  not  produced  15«.  in  the  pound,  are  entitled  to  seize,  at  any 
time,  property  subsequently  acquired  by  the  bankrupt :  but  there  is 
another  section  of  extreme  importance  bearing  on  the  plaintiff's  alleged 
right  to  seize  these  goods,  and  that  is  the  seventy-second,  which  enacts, 
"  That  if  any  bankrupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the 
consent  and  permission  of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition,  any  goods  or  chattels  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration,  or  dispo- 
sition as  owner,  the  commissioners  shall  have  power  to  sell  and  dispose 
of  the  same  for  the  benefit  of  the  creditors  under  the  commission.*'  ^ye  j 
must  therefore  determine  whether  or  not  that  section  applies  to  a  case  i 
circumstanced  as  the  present.  It  appears  that  from  the  date  of  the  . 
second  commission  in  1828,  down  to  the  time  of  the  fiat  in  1836,  the 
bankrupt  has  been  allowed  to  carry  on  trade  to  a  very  large  extent  with  ■ 
the  consent  of  the  assignees  under  the  second  commission  :  but  for  such 
consent,  they  might  have  seized,  at  any  time,  after  acquired  property, 
and  have  divided  it  among  the  creditors  under  that  commission :  the 
bankrupt,  therefore,  could  have  had  the  ordering  and  disposition  of  it 
only  by  the  consent  of  the  assignees  r'the  question  therefore  is,  whether 
any  distinction  can  be  drawn  between  a  consent  given  by  an  assignee 
for  creditors  and  a  consent  given  by  any  other  owner.  I  think  that  on 
principle,  and  on  the  language  of  the  statute,  no  such  distinction  can 
be  taken.  The  case  of  an  assignee  for  creditors  is  not  distinguishable 
from  the  case  of  a  trustee ;  and  if  a  trustee  clothed  with  the  character 
of  legal  proprietor,  permitting  a  trader  to  have  the  order  and  disposi- 
tion of  goods,  is  liable  to  be  deprived  of  those  goods  upon  the  trader's 
becoming  bankrupt,  why  should  an  assignee  for  creditors  be  exempted 
from  the  same  consequences  ?  The  injury  to  others  is  the  same ;  and 
is  occasioned  by  the  same  appearances,  and  the  same  conduct  on  the 
part  of  the  person  legally  entitled  to  the  property.  No  case  has  been 
eited  to  show  any  distinction  between  the  case  of  an  assignee  and  that 
of  any  other  owner ;  and  it  is  impossible  to  avoid  seeing  the  danger  t^ 
new  creditors  if  the  assignee  be  exempted  from  the  operation  of  the 
ordinary  rule :  he  might  allow  the  bankrupt  to  go  on  with  fictitious 
credit  till  he  had  acquired  enough  to  satisfy  the  creditors  under  the 
former  commission,  and  then  seized  the  whole  for  that  purpose,  leaving 
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hundred  is  not  liable.  But  the  contrary  is  evident,  from  the  nature  of 
the  contract  of  insurance.  It  is  an  indemnity.  We  every  day  see  the 
insured  put  in  the  place  of  the  insurer."  And  in  Clark  v.  The  Hundred 
of  Ely  things  the  authority  of  Mason  v.  Sainsbury  was  expressly  re« 
cognised  by  Lord  Tenterden. 

BosANQTTET,  J.  I  am  of  the  same  opinion,  and  consider  the  case  as 
decided  by  Mason  v.  Sainsbury  in  1782.  It  is  true  that  in  Clark  v. 
The  Hundred  of  Bly things  Lord  Tentbuden  made  observations  on 
the  object  of  the  statute  of  I  G.  1 ;  but  there  was  nothing  in  those  ob- 
servations to  impeach  the  case  of  Mason  v.  Sainsbury y  where  BulleBi 
J.  said,  "  Whether  this  case  be  considered  on  strict  or  on  liberal  princi- 
ples of  insurance  law,  the  plaintiff  must  recover.  Strictly,  no  notice  can 
be  taken  of  any  thing  out  of  the  record.  The  contract  with  the  office, 
strictly  taken,  is  a  wager ;  liberally,  it  is  an  indemnity :  but  on  the  words, 
it  is  only  a  wager,  of  which  third  persons  shall  not  avail  themselve9. 
It  has  been  rightly  admitted,  that  the  hundred  is  put  in  the  place  of  the 
trespassers.  How  could  the  trespassers  have  availed  themselves  of  this 
satisfaction,  made  by  the  office  ?  Could  they  have  pleaded  it  by  way 
of  accord  and  satisfaction  ?  It  was  not  paid  as  a  satisfaction  for  the  tres- 
pass, and  the  facts  of  the  case  would  not  have  supported  such  a  plea. 
The  best  way  is  to  consider  this  case  as  a  contract  of  indemnity,  in 
which  the  principle  is,  that  the  insurer  and  insured  are  as  one  person  \ 
and  in  that  light,  the  paying  before,  or  after,  can  make  no  difiference." 
There,  the  action  was  brought  for  the  benefit  of  the  underwriters;  here, 
the  plaintiff  sues  on  his  own  account.  But  I  think  that  makes  no  differ- 
ence ;  for  he  has  the  legal  right  to  the  damages,  and  if  the  underwriters 
have  an  equitable  right  they  will  establish  it  in  another  Court. 

Judgment  for  plaintiff. 


COLLEY  against  SMITH  and  Others.— p.  285. 

Three  out  of  four  defendants  suffered  judgment  by  default:  Held,  that  one  of  the  three  wis  « 
competent  witness  to  produce,  on  behalf  of  the  fourth,  the  partnership  deed  under  which  (he 
fi>Qr  had  been  acting  in  their  dealings  with  the  plaintiff. 

Out  of  four  defendants,  three  having  suffered  judgment  by  default. 

Murphy^  on  behalf  of  the  fourth,  who  defended  separately,  moved 
that  the  other  three,  or  one  of  them,  should  produce  to  the  applicant  the 
partnership  deed  under  which  the  defendants  had  been  acting  in  their 
dealings  with  the  plaintiff. 

He  apprehended  that,  being  parties,  they  might  be  objected  to  as  wit* 
Desses. 

TiNDAL,  C.  J.  There  is  no  objection  to  calling  them  merely  for  the 
purpose  of  producing  a  deed.  Serve  them  with  a  subpoana  duces 
tecum. 

Rule  refused. 


722  Butler  v.  Hobson.  H.  T.  1838.  [301 

it,  for  the  purpose  of  argument,  to  be  invalid,  the  assignment  under  the 
Insolvent  Act  remains,  and  the  assignee  of  the  insolvent  had  a  right  to 
these  goods,  as  being  in  his  order  and  disposition  with  the  consent  of 
the  true  owner.  With  respect  to  the  objection  that  this  is  setting  up  a 
jiLS  tertiiy  an  agent  cannot  set  up  such  a  title  against  his  principal,  or  a 
tenant  against  his  landlord ;  but  the  question  here  is,  whether  the  goods, 
are  in  the  possession  of  the  plaintiff;  and  as  the  defendant  does  not 
claim  undejr  him,  the  defendant  may  show  that  the  plaintiff  is  not  pos- 
sessed. •  Rule  absolute. 


BARTRUM  against  WILLIAMS  and  Others.— p.  SOL 

A  bailable  writ  waa  aued  oat  againat  three :  all  were  arrested ;  but  one,  being  an  administrBtrii, 
obtained  her  discharge.  Plaintiff  then  declared  against  the  other  two:  Held  that,  after  plead- 
ing, they  could  not  set  aside  the  declaration  for  irregularity. 

A  BAILABLE  Writ  was  sued  out  in  this  action  against  three  defendants; 
they  were  all  arrested :  two  went  to  prison ;  but  the  third  being  sued  as 
administratrix  was  discharged ;  and  the  plaintiff  declared  against  the 
two  prisoners  only.  After  they  had  demanded  a  declaration,  had 
obtained  time  to  plead,  and  had  pleaded, 

E.  V.  Williams,  in  the  name  of  the  two  defendants  against  whom 
the  declaration  had  been  filed,  obtained  a  rule  nisi  to  set  aside  the  de- 
claration for  irregularity,  as  being  directed  against  two  only  when  the 
writ  was  against  three. 

Bulty  who  showed  cause,  contended  that  the  objection  had  been 
waived  by  the  subsequent  steps  in  the  cause  taken  by  the  two  defend- 
ants.  A  judge  at  chambers  refused  the  application  as  too  late  after 
time  obtained  to  plead. 

E,  V,  WilliamH,  The  object  of  the  motion  is  to  enable  the  admi- 
nistratrix to  enter  a  nonpros  in  order  the  better  to  support  an  action  for 
the  illegal  arrest;  and  she  ought  not  to  be  prejudiced  by  the  acts  of  the 
other  two  defendants.  But  those  acts  do  not  amount  to  a  waiver  of  the 
irregularity,  for  intermediate  steps  taken  by  parties  to  avoid  judgment 
being  given  against  them,  are  no' admission  that  the  plaintiff's  proceed- 
ings are  regular.  In  Woodcock  v.  Kilhy,  I  Mees.  &  Welsh.  41,  where 
the  defendant,  in  vacation,  took  out  a  summons  at  chambers,  to  set 
aside  the  declaration  for  irregularity,  which  summons  the  judge  dis- 
missed, and  refused  the  defendant  time  to  apply  to  the  Court  in  term, 
whereupon  the  defendant  then  took  out  a  summons  for  time  to  plead, 
it  was  held,  that  that  was  not  a  waiver  of  the  irregularity. 

TiNDAL,  C.  J.  This  is  an  application  by  two  defendants  to  set  asidt: 
a  declaration  against  them,  as  irregular,  on  the  ground  that  a  third  per- 
son named  in  the  writ  is  omitted  in  the  declaration.  That  third  person., 
however,  is  not  before  the  Court,  and  on  the  part  of  the  other  two  there 
kas  been  a  continued  series  of  waivers  of  the  irregularity. 

Rule  discharged. 
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Court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record,  writ,  or  docu- 
ment on  which  any  trial  may  be  pending  before  any  such  Court  or  judge, 
when  any  variance  shall  appear  between  the  proof  and  the  recital  or  set- 
ting forth  on  the  record,  writ,  or  document  on  which  the  trial  is  proceed- 
mg,  of  any  contract,  custom,  prescription,  name,  or  other  matter,  in  any 
particular  or  particulars  in  the  judgment  of  such  Court  or  judge  not 
material  to  the  merits  of  the  case,  and  by  which  the  opposite  parly  can- 
not have  been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or  de- 
fence, to  be  forthwith  amended  by  some  officer  of  the  Court  or  other- 
wise:"— "That  the  said  Court  or  judge  shall  and  may,  if  they  or  he 
shall  think  fit,  in  all  such  cases  of  variance,  instead  of  causing  the  re- 
cord or  document  to  be  amended  as  aforesaid,  direct  the  jury  to  find  the 
fact  or  facts  according  to  the  evidence,  and  thereupon  such  finding  shall 
be  stated  on  such  record  or  document ;  and,  notwithstanding  the  finding 
on  the  issue  joined,  the  said  Court,  or  the  Court  from  which  the  record 
has  issued,  shall,  if  they  shall  think  the  said  variance  immaterial  to  the 
merits  of  the  case,  and  the  misstatement  such  as  could  not  have  pre- 
judiced the  opposite  party  in  the  conduct  of  the  action  or  defence,  give 
judgment  according  to  the  very  right  and  justice  of  the  case."  This  is 
not  a  variance  immaterial  to  the  merits  of  the  case;  for  a  main  question 
in  dispute  was,  whether  the  holding  was  quarterly  or  half-yearly  ;  the 
parties  knew  the  distinct  terms  on  which  they  were  going  to  trial ;  and 
the  plaintiff  gave  express  notice  that  he  should  resist  any  application  to 
amend  in  this  particular.  It  would  be  a  dangerous  exercise  of  the  dis- 
cretion of  the  Court  to  allow  a  party  to  amend  the  record  as  to  a  precise 
fact  on  which  he  has  joined  issue  and  been  beaten.  A  variance  as  to 
the  amount  of  rent  reserved  was  held  fatal  in  Brown  v.  Sayccy  4  Taunt. 
320;  and  the  period  of  holding  is  as  material  as  the  amount  of  rent. 

TiNDAL,  C.  J.  I  think  this  application  falls  within  the  spirit  of  the 
24th  section  of  3  &  4  W.  4,  c.  42. 

Whether  the  allegation  as  to  the  amount  of  rent  or  the  period  of 
holding  was  material  or  immaterial,  whether  it  made  any  difference  or 
not  in  the  course  pursued  by  the  plaintiff,  must  depend  on  what  passed 
at  the  trial :  and  the  only  question  there  waS,  whether  the  holding  was 
at  115/.  or  100/.  a  year.  The  plaintiff  contended  that  upon  a  holding, 
originally  at  115/.,  he  had,  in  1834,  come  to  a  new  arrangement  with 
his  landlord,  for  100/.  a  year.  So  far  was  he  from  being  prejudiced  in 
his  suit,  by  any  thing  appearing  on  the  record,  that  every  particle  of 
evidence  was  produced  which  could  avail  him  to  establish  his  case.  I 
thinky  therefore,  that  as  the  main  question  between  the  parties  was  the 
amount  of  rent  reserved  rather  than  the  period  of  holding,  the  plaintiff 
is  now  unfairly  attempting  to  take  advantage  of  a  variance  as  to  the 
holding,  and  that  our  judgment  should  be  for  the  defendants.  The 
payment  into  Court  seems  to  imply  that  the  plaintiff  thought  the  hold- 
ing to  be  quarterly :  the  plaintiff  had  distinct  notice  that  application 
would  be  made  to  amend  in  case  of  a  variance  in  that  particular,  and 
his  refusal  to  acquiesce  only  leaves  the  question  where  it  was.  I  think, 
therefore,  the  amendment  should  be  made  on  payment  of  costs. 

Rule  absolute  accordingly. 
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JOHN  BUTLER,  surviving  Assignee  of  JAMES  BAKEWELL,  a 
Bankrupt,  v.  HOBSON.— p.  290. 

1.  In  trover  by  the  assignee  of  a  bankrupt,  a  plea  that  plaintiff  is  not  assignee  pats  in 
issue  the  petitioning  creditor's  debt  and  the  act  of  bankruptcy. 

2.  Goods  allowed  to  be  in  the  order  and  disposition  of  a  bankrupt  as  reputed  owner,  by 
the  consent  of  his  assiirnee,  are  liable  to  be  seixed,  upon  a  subsequent  insoWeney,  by 
the  assignee  of  the  Insolvent  Debtors'  Court. 

Trover,  on  the  possession  of  the  plaintiff  as  assignee  of  Bakewell,  a 
bankrupt. 

Pleas :  first,  not  guilty :  issue  thereon.  Second,  that  the  plaintiff  was 
not  assignee,  &c.,  of  Bakewell :  issue  thereon.  ^ 

Third,  that  the  plaintiff  was  not  possessed  as  of  his  property  as  assignee, 
&c.,  of  the  said  goods,  &c. :  issue  thereon :  and 

Fifth,  that  the  plaintiff  and  Thomas  Owens  were  assignees  of  Bake- 
well's  effects,  under  a  commission  dated  19th  of  April,  1828,  and  so  con- 
tinued until  Owens'  death,  when  the  plaintiff  continued  to  be  surviving 
assignee  till  his  suit :  that  Bakewell  surrendered  himself  according  to 
notice,  &c.,  and  duly  obtained  a  certificate  of  conformity,  which  was 
duly  allowed  by  the  Lord  Chancellor:  that  he  afterwards  became  a 
trader,  and  indebted,  and  bankrupt,  and  a  fiat  was  issued  under  which 
the  defendant  was  chosen  assignee :  that  Bakewell  had  the  possession, 
order,  and  disposition  of  the  goods  in  question,  as  reputed  owner,  by 
consent,  &c.,  of  the  plaintiff  as  surviving  assignee,  the  true  owner; 
wherefore  the  defendant  justified  disposing  of  them  for  the  benefit  of  the 
creditors  under  the/a^ 

The  replication  to  the  fifth  plea  stated,  that  a  commission  of  bankrupt 
was  issued  on  the  1st  of  January,  1815,  against  the  said  James  Bake- 
well  and  James  Bakewell,  senior,  on  the  petition  of  George  Smith,  under 
which  the  said  J.  Bakewell  duly  obtained  his  certificate  of  conformity, 
which  was  duly  allowed ;  that  the  said  J.  Bakeweirs  estate  was  insuf- 
ficient to  pay  15«.  in  the  pound  on  the  commission  mentioned  in  the  fifth 
plea ;  and  that  the  goods,  &c.,  in  question  were  part  of  the  said  J.  Bake- 
well's  after-acquired  estate,  and  therefore  vested  in  the  plaintiff  as  sur- 
viving assignee. 

Rejoinder,  that  before  the  petitioning  creditor's  debt,  on  which  the  jia< 
issued,  the  said  J.  Bakewell's  estate  had  produced  sufiScient,  after  all 
charges,  to  pay  every  creditor  16«.  in  the  pound.  Upon  which  issue 
was  joined. 

The  defendant  gave  notice  to  the  plaintiff  of  his  intention  to  dispute 
the  petitioning  creditor's  debt  and  act  of  bankruptcy,  on  which  the  com- 
mission of  1828  was  founded. 

At  the  trial  before  Coltman,  J.,  last  Liverpool  assizes,  the  plaintiff 
contended  that  the  second  plea  put  in  issue  the  fact  only  of  the  plain- 
tiff's being  the  assignee  of  Bakewell,  and  not  the  validity  of  his  claim 
to  that  character ;  and  after  proving  that  he  had  been  duly  appointed 
such  assignee,  he  failed  to  add  such  proof  of  a  petitioning  creditor's 
debt  and  act  of  bankruptcy  as  could  enable  the  jury  to  find  those  facts 
in  his  favour. 

Upon  the  fifth  plea  the  defendant  proved,  that  after  the  commission 
of  bankruptcy  in  1828,  Bakewell,  with  the  consent  of  the  plaiptiff  as 
assignee  under  that  commission,  was  allowed  to  carry  on  at  Manchester 
for  several  years,  a  trade  in  which  he  turned  20,000/.  a  year. 
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Upon  the  replication  the  plaintiff  proved  that,  at  the  time  of  Bake- 
urell's  obtaining  his  certificate  under  the  commission  of  1828,  his  est^e 
iras  insufficient  to  pay  15^.  in  the  pound.     ^ 

The  defendant's  fiat  was  issued  on  the  8th  of  November,  1836,  upon 
an  act  of  bankruptcy  committed  on  the  12th  of  October,  1836.  It  ap- 
peared that  Bakewell  had  been  arrested  for  debt  on  that  day ;  had  been 
committted  to  prison  on  the,  29th ;  had  petitioned  the  Insolvent  Debt- 
ors* Court  for  his  discharge  on  the  2l8t  of  December;  had  made  an 
assignment  of  his  estate  and  effects  the  same  day  to  the  provincial 
assignee  of  that  Court ;  and  had  obtained  his  discharge  on  the  27th  of 
February,  1837. 

Upon  the  rejoinder  to  the  replication  to  the  fifth  plea,  it  was  proved, 
that  subsequently  to  the  date  of  his  certificate  under  the  second  com- 
mission, Bakewell  had  property  enough  to  have  paid  the  creditors  under 
that  commission  15^.  in  the  pound. 

The  plaintiff  contended,  that  his  title  to  Bakewell's  after-acquired 
property  was  not  divested,  unless  Bakewell  had  enough  to  pay  15«.  in 
the  pound  at  the  time  of  his  certificate. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  for  the  defendant  to 
move  to  set  it  aside,  and  enter  instead  a  verdict  for  the  defendant  on 
the  issues  raised  on  the  second,  third,  and  fifth  pleas. 

Cresitoell  obtained  a  rule  nisi  accordingly,  on  the  ground  that  under 
the  second  issue  the  plaintiff  should  have  established  the  petitioning 
creditor's  debt  and  act  of  bankruptcy  on  which  the  commission  of  1828 
proceeded : 

That- the  goods  in  question  were  liable  to  be  taken  under  the  fiat  of 
1836,  as  goods  in  the  order  and  disposition  of  Bakewell,  with  the  con- 
sent of  the  plaintiff,  the  true  owner ;  and  if  the  fiat  were  void,  at  least 
they  were  liable  to  be  taken  under  the  assignment  to  the  provisional 
assignee  of  the  Insolvent  Debtors'  Court;  so  that  the  plaintiff  could 
establish  no  title  to  them : 

That  the  plaintiff's  title  on  the  ground  of  Bakewell's  having  failed  to 
pay  Ids.  in  the  pound  on  his  second  bankruptcy,  was  divested,  upon 
Bakewell's  being  in  a  condition  to  pay  that  amount  by  property  acquired 
after  his  second  certificate.  [Upon  this  point,  no  opinion  was  pro- 
nounced by  the  Court.] 

AtcherUy^  Serjt.,  and  Wightman^  showed  cause. 

The  second  plea  puts  in  issue  only  the  fact  of  the  plaintiff's  being 
assignee,  and  not  the  particulars  of  Bakewell's  bankruptcy.  According 
to  the  rule  Hil.  4  W.  4  (21),  the  character  in  which  the  plaintiff  is  stated 
on  the  record  to  sue  shall  not  be  considered  in  issue,  unless  specially 
denied.  In  order,  therefore,  to  contest  the  plaintiff's  character  as 
assignee  upon  a  good  petitioning  creditor's  debt,  or  available  act  of 
bankruptcy,  the  defendant  should  have  pleaded  that  there  was  no  suffi- 
cient petitioning  creditor's  debt,  or  no  act  of  bankruptcy.  When  he 
pleads  that  the  plaintiff  is  not  assignee,  the  plaintiff's  case  is  established 
by  putting  in  the  assignment.  [Tindal,  C.  J.  Then  I  do  not  see  why 
the  defendant  should  take  the  trouble  to  plead  such  a  plea,  if  it  only 
puts  in  issue  what  is  always  admitted.]  The  correct  form  of  raising 
the  point  would  be  by  pleading  that  A.  B.  did  not  become  a  bankrupt 
within  the  meaning  of  the  statute.  Suppose  in  an  action  by  the  assignee 
of  a  bail  bond,  the  plaintiff  should  describe  himself  as  assignee  of  the 
sheriff  of  Middlesex,  and  the  defendant  should  plead  that  the  plaintiff 
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was  not  assignee :  must  the  plaintiff  show  that  the  sheriff  was  properly 
appointed  ?  It  would  be  sufficient  to  show  the  assignment.  Again,  in 
an  action  by  the  administrator  of  A.  B.  deceased,  it  is  sufficient  to  show 
the  letters  of  administration,  without  going  on  to  prove  that  A.  B.  is 
dead.  So  here,  if  the  assignment  be  produced  executed  by  the  proper 
authority,  it  affords  a  sufficient  presumption  that  all  preliminary  forma- 
lities have  been  observed. 

Then,  although  by  the  consent  of  the  plaintiff  as  assignee,  Bakewell 
was  entitled  to  trade  and  acquire  property,  Drayton  v.  Dale,  2  B.  &  C. 
293,  (9  E.  C.  L.  R.,)  Webb  v.  Fox,  7  T.  R.  391,  the  property  in  ques- 
tion  was  not  in  the  order  and  disposition  of  Bakewell  with  the  consent 
of  the  true  owner :  for  the  plaintiff,  as  assignee  under  a  commission  of 
bankrupt,  was  only  entitled  in  autre  droit,  and  could  no  more  consent  to 
such  a  disposition  of  property,  than  an  infant  could  consent  to  the  ille- 
gal disposition  of  property  which  he  held  in  trust  for  another.  Thus 
in  Finer  v.  Cadell,  3  Esp.  88,  where  the  wife  of  a  bankrupt  had  admi- 
nistered to  her  father,  and  became  possessed  as  administratrix  of  his 
effects,  to  which  she  and  infant  brothers  and  sisters  were  entitled,  and 
the  husband  continued  the  business  of  the  father  for  their  benefit,  it 
was  held,  that  this  was  not  such  a  possession  of  the  goods  as  should  be 
deemed  an  ordering  and  disposition  within  the  statute  21  Jac.  c.  19. 
So  in  Fra9er  v.  Swansea  Canal  Navigation,  1  Adol.  k  Ell.  854,  (28  E. 
G.  L.  R.,)  collieries,  machinery,  barges,  &c.,  had  been  mortgaged  by  C. 
to  F.  to  secure  the  repayment  of  certain  moneys,  with  a  proviso,  that 
in  case  of  default  F.  should  stand  possessed  of  all  the  mortgaged  pro- 
perty, in  trust  to  levy  out  of  the  same  so  much  as  should  be  due  to  him. 
F.  died,  and  the  plaintiff  took  out  administration,  after  which  the  mort- 
gagor, who  had  remained  in  possession,  made  default,  but  was  not  dis- 
possessed, and  afterwards  made  a  demise  of  the  property  to  another 
party ;  the  mortgagor's  lessee  took  possession,  and  put  his  name  upon 
the  barges :  those,,  and  a  quantity  of  coal,  the  produce  of  the  collieries, 
were  afterwards  seized  by  a  canal  company  for  rates  due  from  the  mort- 
gagor's lessee,  and  sold:  before  the  seizure,  the  mortgagor's  lessee 
became  bankrupt :  it  was  held,  that  the  goods  seized  were  not  in  his 
passession  by  the  consent  of  the  true  owner,  within  the  6  G.  4,  c.  16, 
8.  72,  for  that  the  consent  of  the  mortgagor,  who  was  merely  permitted 
by  the  true  owner  to  retain  possession,  did  not  satisfy  the  terms  of  the 
statute. 

As  to  any  claim  on  that  ground  by  the  provisional  assignee  of  the 
Insolvent  Debtors'  Court,  it  is  not  open  to  the  defendants  to  set  up  a 
jti8  tertii;  and  they  have  no  right  of  their  own,  for  a  third  commission 
of  bankruptcy  is  utterly  void  when  there  are  debts  unsatisfied  under  a 
second.  [This  point  was  fully  argued,  but  the  Court  pronounced  no 
decision  on  it.] 

Wilde,  Serjt.,  {Oresswell  and  Tomlinson  were  with  him,)  in  support 
of  the  rule.  The  plea  that  the  plaintiff  was  not  assignee  was  the  proper 
plea  to  raise  the  question  of  the  sufficiency  of  his  appointment.  The 
declaration  alleges  that  he  is  assignee  according  to  the  statutes  in  force 
touching  bankrupts :  the  plea  is,  that  he  is  not  assignee  according  to 
the  statutes ;  and  the  plaintiff  is  not  such  assignee  unless  there  has  been 
a  petitioning  creditor's  debt,  and  an  act  of  bankruptcy.  In  order, 
therefore,  to  establish  his  character  of  assignee,  he  must  prove  those 
facts:   and  the  rather,  because  he  takes  the  bankrupt's  property  by 
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operation  of  law,  and  not  by  actual  assignment,  as  the  apsiVnee  of  a 
bail-bond  takes  from  the  sheriff.  As  to  the  case  of  an  administrator, 
this  Court  has  not  jurisdiction  to  decide  on  the  preliminaries  essential 
to  granting  letters  of  administration,  and  must  give  credit  therefore  to 
the  act  of  the  Ecclesiastical  Court.  But  Scott  v.  Thomas^  6  Car.  &  P. 
611,  (35  E.  C.  L.  R.,)  is  a  direct  authority  in  favour  of  the  defendant: 
for  there,  upon  a  plea  that  the  plaintiff  was  not  assignee  of  a  bankrupt, 
a  verdict  was  found  for  the  defendant,  on  the  ground  that  the  plaintiff 
had  failed  to  prove  an  act  of  bankruptcy :  and  the  Court  refused  to 
grant  a  new  trial. 

Then,  secondly,  where  a  bankrupt,  with  the  assent  of  his  assignee, 
begins  trade  anew,  and  acquires  a  fresh  credit  by  the  disposition  of  pro- 
perty which  his  assignee  is  entitled  to  seize,  there  is  as  much  reason  for 
protecting  his  new  creditors  against  the  delusion  occasioned  by  this 
species  of  apparent  ownership,  as  by  any  other.  There  is  nothing  in 
the  statute  to  exempt  from  its  operation  an  apparent  ownership  exercised 
by  consent  of  proprietors  in  autre  droits  as  executors,  trustees,  or 
assignees.  Where  the  bankrupt  himself  holds  property  as  trustee,  it  is 
not  liable  to  be  taken  by  his  assignee ;  or  where  he  holds  it  at  the  time 
of  his  bankruptcy,  without  the  consent  of  the  owner ;  Smith  v.  Top- 
ping, 6  B.  &  Adol.  674,  (27  E.  C.  L.  R. ;)  but  in  2>a%  v.  Smith,  8  T. 
R.  82,  where  persons  to  whom  certain  household  furniture  had  been 
assigned  in  trust,  permitted  it  to  remain  so  long  in  the  possession  of  the 
bankrupt  as  to  give  him  the  reputed  ownership  of  it  in  the  opinion  of 
all  who  dealt  with  him,  and  the  trustees  took  possession  of  it  on  the  eve 
of  the  bankruptcy,  it  was  held,  that  such  a  repossession  was  fraudulent 
against  creditors.  Here,  the  bankrupt  was  enabled  to  carry  on  trade 
to  the  extent  of  20,0002.  a  year  by  the  plaintiff's  permission,  and  it 
would  be  most  unjust  to  allow  the  plaintiff  and  the  creditors  under  the 
second  commission,  to  profit  by  the  credit  they  have  obtained  for  the 
bankrupt,  to  the  ruin  of  the  new  set  of  creditors.  Iti  Fox  v.  Fisher,  3 
B.  &  Aid.  135,  (5  E.  C.  L.  R.,)  where  a  person  entitled  to  take  out 
letters  of  administration  neglected  to  do  so,  but  remained  in  possession 
of  the  goods  of  the  intestate,  and  being  so  in  possession  became  a  bank- 
rupt, and  a  creditor  of  the  intestate  afterwards  took  out  letters  of  ad- 
ministration, and  claimed  the  goods  from  the  assignees,  it  was  held,  that 
these  goods  were,  under  21  Jac.  c.  19,  property  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  with  the  consent  of  the  owner;  and 
that  the  assignees  were  therefore  entitled  to  them ;  and  Batley,  J., 
said,  "  If  we  were  to  hold  that  a  possession  of  this  sort  could  be  de- 
feated by  administration  subsequently  taken  out,  we  should  make  an 
end  of  the  statute  of  James.  The  possession  would  naturally  induce 
the  creditors  to  suppose  that  the  goods  were  the  bankrupt's  property ; 
and  that  he  had,  if  necessary,  taken  out  the  letters  of  administration, 
as  he  was  entitled  to  do.  There  are  cases  which  show  that,  where  an 
executor  uses  goods  belonging  to  a  testator  as  his  own,  those  goods  may 
be  seized  under  an  execution  against  the  executor.  Here  the  bankrupt 
bad,  for  nearly  twelve  years,  possession  of.  these  goods,  with  the  con^ 
sent  of  all  who  were  entitled  to  dispute  it  with  him,  and  that  is  enough 
to  satisfy  the  words  of  the  statute." 

TiNDAL,  C.  J.  If  this  case  had  depended  on  the  questioik  whether 
or  not  the  plaintiff's  character  as  assignee  had  been  sufficiently  proved, 
I  should  have  been  disposed  to  recommend  a  new  trial :  bmt  I  think  the 
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plaintifF  had  failed  to  show  himself  possessed  of  the  goods  in  question 
as  assignee  under  the  second  commission.     By  sect.  127  of  the  statute 
6  G.  4,  c.  16,  it  is  enacted,  "  That  if  any  person  who  shall  have  been 
discharged  by  certificate,  or  who  shall  have  compounded  with  his  credi- 
tors, or  who  shall  have  been  discharged  by  any  insolvent  act,  shall  be 
or  become  bankrupt,  and  have  obtained  or  shall  hereafter  obtain  such 
certificate  as  aforesaid,  unless  his  estate  shall  produce  (after  all  charges) 
sufficient  to  pay  every  creditor  under  the  commission  l5«.  in  the  pound, 
such  certificate  shall  only  protect  his  person  from  arrest  and  imprison- 
ment ;  but  his  future  estate  and  effects  (except  his  tools  of  trade  and 
necessary  household  furniture,  and  the  wearing  apparel  of  himself,  his 
wife  and  children)  shall  vest  in  the  assignees  under  the  said  commission, 
who  shall  be  entitled  to  seize  the  same  in  like  manner  as  they  might 
have  seized  property  of  which  such  bankrupt  was  possessed  at  the  issuing 
of  the  commission."     If  that  section  had  stood  alone,  it  might  have  been 
contended  that  the  assignees  under  a  second  commission,  where  the 
estate  has  not  produced  15«.  in  the  pound,  are  entitled  to  seize,  at  any 
time,  property  subsequently  acquired  by  the  bankrupt :  but  there  is 
another  section  of  extreme  importance  bearing  on  the  plaintiff's  alleged 
right  to  seize  these  goods,  and  that  is  the  seventy-second,  which  enacts, 
"  That  if  any  bankrupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the 
consent  and  permission  of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition,  any  goods  or  chattels  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration,  or  dispo- 
sition as  owner,  the  commissioners  shall  have  power  to  sell  and  dispose 
of  the  same  for  the  benefit  of  the  creditors  under  the  commission."  We 
must  therefore  determine  whether  or  not  that  section  applies  to  a  case 
circumstanced  as  the  present.     It  appears  that  from  the  date  of  the 
second  commission  in  1828,  down  to  the  time  of  the  Jiat  in  1836,  the 
bankrupt  has  been  allowed  to  carry  on  trade  to  a  very  large  extent  with 
the  consent  of  the  assignees  under  the  second  commission :  but  for  such 
consent,  they  might  have  seized,  at  any  time,  after  acquired  property, 
and  have  divided  it  among  the  creditors  under  that  commission :  the 
bankrupt,  therefore,  could  have  had  the  ordering  and  disposition  of  it 
only  by  the  consent  of  the  assignees  rthe  question  therefore  is,  whether 
any  distinction  can  be  drawn  between  a  consent  given  by  an  assignee 
for  creditors  and  a  consent  given  by  any  other  owner.     I  think  that  on 
principle,  and  on  the  language  of  the  statute,  no  such  distinction  can 
be  taken.     The  case  of  an  assignee  for  creditors  is  not  distinguishable 
from  the  case  of  a  trustee ;  and  if  a  trustee  clothed  with  the  character 
of  legal  proprietor,  permitting  a  trader  to  have  the  order  and  disposi- 
tion of  goods,  is  liable  to  be  deprived  of  those  goods  upon  the  trader's 
becoming  bankrupt,  why  should  an  assignee  for  creditors  be  exempted 
from  the  same  consequences  ?     The  injury  to  others  is  the  same ;  and 
is  occasioned  by  the  same  appearances,  and  the  same  conduct  on  the 
part  of  the  person  legally  entitled  to  the  property.     No  case  has  been 
cited  to  show  any  distinction  between  the  case  of  an  assignee  and  that 
of  any  other  owner ;  and  it  is  impossible  to  avoid  seeing  the  danger  to 
new  creditors  if  the  assignee  be  exempted  from  the  operation  of  the 
ordinary  rule:  he  might  allow  the  bankrupt  to  go  on  with  fictitious 
credit  till  he  had  acquired  enough  to  satisfy  the  creditors  under  the 
former  commission,  and  then  seized  the  whole  for  that  purpose,  leaving 


299]  4  BiNGHAM^s  N.  C,  721 

without  remedy  the  new  creditors,  whom  he  had  contributed  to  lead  into 
the  snare. 

If  this  point  be  decided  against  the  plaintiff,  it  is  unnecessary  to  de- 
termine whether  the  third  commission  was  Valid  or  not,  because,  if  there 
was  a  valid  assignment  under  the  Insolvent  Debtors'  Act,  the  goods 
passed  to  the  provisional  assignee  as  goods  in  the  order  and  disposition 
of  the  insolvent  with  the  consent  of  the  true  owner,  and  the  plaintiff 
cannot  set  up  any  claim  to  them.  It  has  been  argued  that  the  defend- 
ant, a  stranger,  cannot  set  4ip  a  jvs  tertii  against  the  plaintiff's  claim. 
The  defendant  is  not  altogether  a  stranger,  for  if  the  assignment  be 
valid  he  may  claim  to  be  paid  out  of  the  estate  assigned :  but  where 
property  is  clearly  out  of  the  plaintiff,  a  defendant  is  not  precluded  from 
setting  up  and  relying  on  a  ju8  tertii. 

The  verdict  on  the  third  plea  being  suflScient  to  decide  the  right  be- 
tween the  parties,  it  becomes  unnecessary  to  enter  on  the  question  as  to 
the  payment  of  the  15«.  in  the  pound. 

Vauqhan,  J.  I  think  the  plaintiff  has  made  out  no  case  to  show 
that  he  was  assignee,  or  possessed  of  these  goods  as  assignee.  The 
second  plea  puts  in  issue  his  title  to  the  character  of  assignee,  and  if 
he  fails  to  establish  his  title  by  proof  of  a  petitioning  creditor's  debt 
and  act  of  bankruptcy,  the  issue  must  be  found  against  him.  He  has 
failed  also  upon  the  issue  that  he  was  possessed  as  assignee,  for,  taking 
the  127th  section  of  the  Bankrupt  Act  in  connexion  with  the  seventy- 
second,  I  think  Bakewell  was  in  possession  of  the  goods  with  the  con- 
sent of  the  plaintiff,  the  true  owner,  and  that  the  plaintiff  has  no  right 
to  claim  them,  at  all  events  as  against  the  provisional  assignee  under 
the  Insolvent  Debtors'  Act,  which  renders  it  unnecessary  for  us  to  de- 
cide the  question  as  to  the  validity  of  the  defendant's  fiat.  As  to  the 
objection  that  the  defendant  cannot  set  up  a  jvs  tertii^  the  issue  is, 
whether  the  plaintiff  was  possessed  as  assignee ;  and  if  it  appears  that 
a  third  party  is  possessed  under  a  higher  title,  the  plaintiff  has  failed  to 
establish  the  issue.  The  verdict,  therefore,  on  the  second  and  third 
issues  should  be  entered  for  the  defendant. 

BosANQUET,  J.  Upon  the  facts  rep.orted,  the  defendant  is  entitled  to 
the  verdict.  The  plaintiff  has  not  succeeded  in  showing  that  he  was 
assignee ;  and  though  on  that  point  we  should  have  been  disposed  to 
grant  a  new  trial,  yet,  assuming  that  he  was  assignee,  and  entitled  to 
take  the  goods  on  the  ground  that  Bakewell's  estate  had  not  paid  15«. 
in  the  pound,  the  defendant  i^  entitled  to  a  verdict  on  this  record,  be- 
cause Bakewell  had  the  order  and  disposition  of  the  goods  in  question 
with  the  consent  of  the  true  owner.  If  in  such  a  case  we  were  to  hold 
that  the  assignee  under  the  second  commission  was  not  the  true  owner, 
we  should  put  a  construction  on  the  statute  most  iniquitous  to  subsequent 
creditors ;  for  the  assignee  under  the  second  commission,  after  allowing 
the  bankrupt  to  accumulate  property  for  several  years,  might  seize  the 
whole,  and  set  at  defiance  subsequent  creditors,  who  had  been  misled  by 
the  credit  his  conduct  had  obtained  for  the  bankrupt.  As  to  the  ob- 
jection that  the  defendant  cannot  set  up  the  title  of  the  provisional 
assignee,,  the  plaintiff  having  no  right  to  the  goods,  it  is  immaterial  who 
was  strictly  entitled. 

CoLTMAN,  J.  Although  at  first  I  had  some  doubt,  I  agree  that  the 
second  plea  put  in  issue  the  title  as  well  as  character  of  assignee.  I 
give  no  opinion  upon  the  validity  of  the  defendant's  fi>at^  but  assuming 
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it,  for  the  purpose  of  argument,  to  be  invalid,  the  assignment  under  the 
Insolvent  Act  remains,  and  the  assignee  of  the  insolvent  had  a  right  to 
these  goods,  as  being  in  his  order  and  disposition  with  the  consent  of 
the  true  owner.  With  respect  to  the  objection  that  this  is  setting  up  a 
jus  tertiiy  an  agent  cannot  set  up  such  a  title  against  his  principal,  or  a 
tenant  against  his  landlord ;  but  the  question  here  is,  whether  the  goods> 
are  in  the  possession  of  the  plaintiff;  and  as  the  defendant  does  not 
claim  undejr  him,  the  defendant  may  show  that  the  plaintiff  is  not  pos- 
sessed. •  Rule  absolute. 


BARTRUM  against  WILLIAMS  and  Others.— p.  301. 

A  bailable  writ  waa  aued  out  againat  three :  all  were  arrested ;  but  one,  being  an  adminiatratrix, 
obtained  her  discharge.  Plaintiff  then  declared  against  the  other  two:  Held  that,  after  plead- 
ing, they  could  not  aet  aside  the  dedaration  for  irregularity. 

A  BAILABLE  writ  was  sucd  out  in  this  action  against  three  defendants; 
they  were  all  arrested:  two  went  to  prison;  but  the  third  beiiig  sued  as 
administratrix  was  discharged ;  and  the  plaintiff  declared  against  the 
two  prisoners  only.  After  they  had  demanded  a  declaration,  bad 
obtained  time  to  plead,  and  had  pleaded, 

E,  V.  fVilliams,  in  the  name  of  the  two  defendants  against  whom 
the  declaration  had  been  filed,  obtained  a  rule  nisi  to  set  aside  the  de- 
claration for  irregularity,  as  being  directed  against  two  only  when  the 
writ  was  against  three. 

Buttj  who  showed  cause,  contended  that  the  objection  had  been 
waived  by  the  subsequent  steps  in  the  cause  taken  by  the  two  defend- 
ants. A  judge  at  chambers  refused  the  application  as  too  late  after 
time  obtained  to  plead. 

E.  V.  fVillianM.  The  object  of  the  motion  is  to  enable  the  admi- 
nistratrix to  enter  a  nonpros  in  order  the  better  to  support  an  action  for 
the  illegal  arrest;  and  she  ought  not  to  be  prejudiced  by  the  acts  of  the 
other  two  defendants.  But  those  acts  do  not  amount  to  a  waiver  of  the 
irregularity,  for  intermediate  steps  taken  by  parties  to  avoid  judgment 
being  given  against  them,  are  no  admission  that  the  plaintiff's  proceed- 
ings are  regular.  In  Woodcock  v.  Kilhy^  1  Mees.  &  Welsh.  41,  where 
the  defendant,  in  vacation,  took  out  a  summons  at  chambers,  to  sel 
aside  the  declaration  for  irregularity,  which  summons  the  judge  dis- 
missed, and  refused  the  defendant  time  to  apply  to  the  Court  in  term, 
whereupon  the  defendant  then  took  out  a  summons  for  time  to  plead, 
it  was  held,  that  that  was  not  a  waiver  of  the  irregularity. 

TiNBAL,  C.  J.  This  is  an  application  by  two  defendants  to  set  asid*; 
a  declaration  against  them,  as  irregular,  on  the  ground  that  a  third  per- 
son named  in  the  writ  is  omitted  in  the  declaration.  That  third  person., 
however,  is  not  before  the  Court,  and  on  the  part  of  the  other  two  there 
kas  been  a  continued  series  of  waivers  of  the  irregularity. 

Rule  discharged. 
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WHITTAKER  and  Others  against  MASON.— p.  303. 

Plaintiff  sued  defendant  for  damages  arinng  out  of  a  breach  of  contract  for  the  purchase  of  certain 
books :  before  trial  defendant  became  bankrupt,  and  plaintiff  having  proveid  under  the  com- 
mission the  price  of  the  books,  forbore  to  proceed  with  the  action:  Held  that,  notwithstanding 
such  proof,  defendant  might  proceed  to  trial  by  proviso. 

The  plaintiffs  declared  against  the  defendant  in  January,  1835,  for  a 
breach  of  contract  in  not  paying  for  books  sold  and  delivered,  by  bills  at 
certain  dates,  with  security  for  their  being  paid ;  the  bills  to  be  tendered 
by  the  plaintiffs.  Averment  that  the  defendant  discharged  the  plaintiffs 
from  tendering  the  bills. 

There  was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded  to  the  first  count,  first,  that  the  defendant  did 
not  discharge  the  plaintiffs  from  tendering  the  bills;  secondly,  that  by 
the  custom  of  the  trade  security  should  have  been  demanded,  if  at  all, 
before  the  books  were  delivered ;  and  to  the  last  count,  non  assumpsit. 
The  plaintiffs  joined  issue  on  the  first  and  third  pleas,  and  replied  de 
injuria  to  the  second. 

The  defendant  demurred  to  the  replication  of  de  injuria  in  Michael- 
mas term,  1835;  and  judgment  was  given  in  his  favour  on  the  demurrer ; 
2  New  Cases,  359,  (29  E.  C.  L.  R.  357.) 

By  the  particulars  of  demandannexed  to  the  declaration^  the  plamtitfs 
claimed  261/.  4^.  2d,  as  the  price  of  the  books  sold,  and  also,  damages 
for  the  breach  of  the  contract  set  out  in  the  declaration. 

The  plaintiffs  had  given  notice  of  trial  for  the  sittings  after  Michael- 
mas term,  1835,  which  notice  they  countermanded  upon  the  defendant 
obtaining  judgment  on  the  demurrer. 

The  defendant  signed  judgment  upon  the  demurrer  in  November, 
1835.  But  all  proceedings  for  the  recovery  of  the  defendant's  costs 
were  stayed  by  a  judge's  order  until  after  the  trial  of  the  issues  in  fact. 

In  December,  1835,  the  defendant  became  a  bankrupt;  the  plaintiffs 
proved  for  the  price  of  the  books  under  the  fiat;  in  March,  1836,  they 
received  a  dividend  of  1^.  Id.  in  the  pound;  and  the  defendant  obtained 
his  certificate. 

In  November,  1837,  an  offer  on  the  part  of  the  defendant  to  stay  all 
proceedings,  on  the  plaintiffs'  entering  a  nolle  prosequi  on  the  second 
count  and  paying  the  costs  of  the  demurrer,  having  been  attended  with 
no  success,  the  defendant's  attorney,  who  had  a  lien  on  the  judgment  for 
his  costs,  gave  notice  of  his  intention  to  proceed  to  the  trial  of  the  cause 
by  proviso;  whereupon, 

iVildej  Serjt.,  obtained,  upon  affidavit  of  the  foregoing  facts,  a  rule 
nisi  to  stay  all  proceedings,  on  the  ground  that  the  defendant  had  become 
bankrupt  and  had  obtained  his  certificate. 

Kelly ^  who  showed  cause,  contended  that  the  fifty-niith  section  of  6 
G.  4,  c.  16,  which  provides  that  the  proof  of  a  debt  under  a  cocnmissiou 
shall  be  deemed  an  election  not  to  proceed  by  action,  did  not  apply  to 
a  case  like  the  present;  for  this  was  not  a  proceeding  on  the  part  of  the 
plaintiffs  to  recover  a  demand  against  the  bankrupt,  but  a  proceeding 
on  the  part  of  the  defendant's  attorney  in  order  to  the  recovery  of  the 
costs  to  which  he  was  entitled  on  the  judgment  for  the  defendant :  again, 
the  debt  which  the  plaintiffs  had  proved,  261/.  As.  2d,y  the  price  of  the 
books,  was  not  the  subject  of  tlie  first  issue  at  least  upon  this  record: 
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the  su1)ject  of  that  issue  was  the  damage  incurred  by  the  plaintiffs  from 
the  defendant's  omission  to  give  the  bills  and  security  he  was  under 
contract  to  give. 

Wildcy  in  support  of  the  rule.  Those  damages  would  be  the  price 
of  the  books  sold,  and  no  more ;  in  effect,  therefore,  by  proving  for  the 
price  of  the  books,  the  plaintiffs  have  elected  not  to  proceed  with  the 
action ;  and  they  ought  not  to  be  compelled  to  do  so,  for  the  defendant 
having  obtained  his  certificate,  they  could  recover  nothing ;  but,  even 
if  they  succeed,  must  incur  considerable  expense.  Then,  this  is  no  pro- 
ceeding of  the  defendant,  who  has  no  interest  in  the  cause  and  no  mo- 
tives for  proceeding  ;  and  his  attorney,  after  waiting  till  the  defendant 
has  obtained  his  certificate,  ought  not  to  be  allowed  to  force  on  a  trial 
upon  such  unequal  terms,  to  decide  a  question  of  interlocutory  costs. 

TiNDAL,  C.  J.  In  ordinary  cases  the  Court  has  no  right  to  preclude 
a  defendant  from  taking  down  a  cause  for  trial  by  proviso,  a  remedy 
which  the  law  has  provided  to  prevent  the  cause  from  hanging  over 
his  head  for  an  indefinite  time.  The  only  question  therefore,  is,  whether 
by  the  election  the  plaintiffs  have  made  under  the  Bankrupt  Act  the 
cause  is  at  an  end,  and  whether  the  defendant  is  now  a  party  concerned. 
/  I  have  a  difiiculty  in  saying  that  this  case  comes  within  the  provi- 
sions of  the  Bankrupt  Act.  The  plaintiffs  have  proved  under  the  com- 
mission for  the  price  of  the  books  sold  ;  but  one  of  the  grounds  of  the 
action  is  the  defendant's  refusal  to  fulfil  a  contract  for  the  payment  of 
the  demand  by  certain  bills  of  exchange,  accompanied  with  approved 
security.  If  the  plaintiffs  had  proceeded  to  trial,  I  am  not  prepared  to 
say  that  they  would  have  recovered  more  than  the  amount  of  the  bills; 
at  the  same  time  the  jury  might  have  given  the  sum  the  books  were 
worth  when  the  bills  became  due ;  the  damages  might  have  been  to 
the  one  amount  or  to  the  other ;  and  I  do  not  see  that  the  proof  un- 
der the  commission  was  of  the  claim  in  respect  of  which  this  action  was 
brought. 

Then,\ipon  the  question  whether  the  defendant  is  the  party  concerned, 
there  is  no  affidavit  that  he  is  the  person  who  now  puts  the  affair  in 
motion:  and  we  cannot  but  see  what  will  be  the  upshot  of  the  caus*i 
if  it  goes  down  to  trial.  The  plaintiff  is  put  in  a  situation  of  great  dif 
ficulty.  If  the  result  is  unfavourable  to  him,  he  pays  ail  the  costs:  on 
the  other  hand,  if  it  is  unfavourable  to  the  defendant,  the  plaintiff  can 
never  hope  to  recover  any  thing.  Costs,  however,  are  already  due 
from  him  on  the  demurrer.  I  think,  therefore,  that  on  payment  of  those 
costs  there  should  bei  a  stet  processus:  but  if  those  terms  are  not  ac- 
ceded to,  this  rule  must  be 

Discharged. 
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PARSONS  against  PITCHER.— p.  306.     ^ 

Defendant,  upon  being  sued,  offered  plaintiiT  a  sum,  which  was  refused.  On  the  27th  of  Oc- 
tober, defendant  obtained  an  order  to  pay  this  sum  into  Court  On  the  4th  of  November,  the 
sum  not  having  been  paid,  plaintiff,  who  was  then  willing  to  receive  it,, gave  notice,  that,  un- 
less it  were  paid,  he  should  resort  to  further  proceedings.  The  notice  having  produced  no  effect, 
plaintiff  filed  his  declaration  on  the  9th.  On  the  13th,  defendant  paid  the  money  into  Oourt, 
when  plaintiff  took  it  out  and  stayed  proceedings :  Held,  that  plaintiff  was  entitled  to  costs 
only  to  the  27th  of  October. 

The  defendant,  after  the  commencement  of  the  action,  offered  the 
plaintiff  a  sum  less  than  his  demand,  which  the  plaintiff  refused  to 
accept. 

On  the  27th  of  October,  the  defendant  obtained  an  order  to  pay  this 
sum  into  Court. 

The  sum  not  having  been  paid  in  by  the  4th  of  November,  the  plain- 
tiff, who  was  then  willing  to  receive  it,  gave  notice  that,  unless  it  were 
immediately  paid  in,  he  should  resort  to  further  proceedings. 

The  notice  having  produced  no  effect,  the  plaintiff,  on  the  9th  of  No- 
vember, filed  his  declaration. 

On  the  13th,  the  defendant  paid  the  money  into  Court ;  when  the 
plaintiff  took  it  out  and  stayed  proceedings. 

Costs  having  been  taxed  up  to  the  time  the  plaintiff  took  the  money 
out  of  Court, 

W.  H,  Watson  obtained  a  rule  nisi  for  a  review  of  taxation,  on  the 
ground,  that  under  these  circumstances  the  plaintiff  was  entitled  to  costs 
only  up  to  the  27th  of  October,  when  the  money  was  first  offered,  and 
that  the  defendant  was  entitled  to  costs  subsequent  to  that  day ;  for 
which  he  cited  James  v.  Raggetty  2  B.  &  Aid.  776,  where  an  action 
was  brought  for  two  separate  sums  of  money,  one  of  which  the  defend- 
ant offered  to  pay  with  all  costs  to  that  time ;  the  plaintift^s  attorney 
refused  to  stay  proceedings  on  those  terms,  and  the  defendant  paid  that 
Bum  into  Court ;  but  the  plaintiff  afterwards  finding  that  he  could  not 
support  the  action  for  the  other  part  of  his  demand,  took  the  money  out 
of  Court  and  discontinued  the  action ;  the  Court  allowed  the  defendant 
his  costs  from  the  date  of  his  offer  to  pay  the  sum  paid  into  Court,  and 
directed  that  the  same  should  be  set  off  against  the  plaintiff's  costs  pre- 
viously incurred.  Marryott  v.  Clapp^  1  Dowl.  701,  Willis  v.  Darke^  1 
Tyrw.  &  G.  503. 

Wildey  Serjt.,  who  showed  cause,  distinguished  the  present  case  from 
those  cited,  on  the  ground  that  here  the  plaintiff's  proceedings,  after  the 
27th  of  October,  were  rendered  necessary  by  the  defendant's  omission 
to  pay  the  money  into  Court  according  to  the  order  he  had  obtained ; 
but 

The  Court  said  they  could  not  distinguish  this  case  from  James  v. 
Raggett  J  and  made  the  rule 

Absolute. 
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GREEN  against  BOLTON.— p.  808. 

A  party  who  resides  within  the  jurisdiction  of  the  Tower  Hamlets  Request  Act,  and  sues 
in  a  superior  court  for  a  debt,  being  the  balance  of  an  account  on  a  demand  originallj 
exceeding  6/.,  is  not  liable  to  costs,  though  he  recover  less  than  40a. 

This  action  was  brought  to  recover  8?.,  the  balance  of  an  account  of 
221.  10«.,  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant. 
The  original  debt  had  been  reduced  by  several  payments,  and  the  plain- 
.tiff  recovered  only  30«. 

The  defendant  resided  within  the  Tower  Hamlets,  where  there  is  a 
Court  of  Requests ;  and,  by  sect.  10  of  the  statute  2  W.  4,  c.  65,  (an 
act  to  amend  and  extend  the  provisions  of  an  act  of  the  23  6.  2,  for 
establishing  a  Court  of  Requests  in  the  Tower  Hamlets,)  the  jurisdiction 
of  that  Court  is  extended  from  40«.  to  5?.,  but  it  is  provided  that  nothing 
in  the  recited  act,  or  in  that  act,  shall  enable  the  commissioners  to  decide 
on  any  debt  for  any  sum  being  the  balance  of  an  account  on  a  demand 
originally  exceeding  51, 

The  recited  act  contains  no  such  provision.  There  is  also,  in  2  W. 
4,  c.  65,  8.  23,  an  express  reservation  of  a  concurrent  jurisdiction  in 
the  superior  courts  where  the  plaintiff's  debt  amounts  to  40«.  and  is  less 
than  5^. 

C.  Jones  obtained  a  rule  nisi  to  enter  a  suggestion  on  the  roll  to  de- 
prive the  plaintiff  of  his  costs,  contending  that  sect.  10  of  2  W.  4,  e. 
65,  applied  only  to  cases  where  the  sum  recovered  was  to  the  amount 
of  or  above  40«.,  and  under  5/.,  and  that  when  the  sum  recovered  was 
under  408.,  the  law  stood  as  under  the  act  of  23  G.  2. 

Channell,  who  showed  cause,  argued  that  there  was  nothing  in  the 
language  of  sect.  10,  so  to  limit  its  operation ;  on  the  contrary  it  pro- 
vided that  nothing  in  the  recited  act  should  give  the  commissioners  juris- 
diction where  a  debt  above  51.  had  been  reduced  by  payment. 

(He  took  other  objections  to  the  application,  but  the  Court  decided 
this  point  only.) 

(7.  Jones  insisted  that  the  tenth  section  must  be  taken  m  conjunction 
with  the  twenty-third,  and  that,  if  the  plaintiff's  construction  were 
adopted,  the  twenty- third  section  would  be  useless. 

TiNDAL,  C.  J.  The  tenth  section  contains  an  express  proviso  that 
nothing  in  the  recited  act,  or  that  act,  shall  enable  the  commissioners 
to  decide  on  any  debt  for  any  sum  being  the  balance  of  an  account  on 
a  demand  originally  exceeding  51.  That  seems  to  exclude  from  their 
jurisdiction  a  debt  of  less  than  40^.,  if  it  was  the  balance  of  an  account 
on  a  demand  originally  exceeding  51. ;  and  sect.  23  only  reserves  the 
plaintiff's  right  to  go  into  the  superior  court  where  his  debt  amounts  to 
40^.  and  is  less  than  51.  The  words  are  so  clear  that  I  am  unable  to 
put  any  construction  on  them  other  than  that  proposed  by  the  plaintiff. 

Rule  discharged. 


HANNAH  against  WILLIS.— p.  310. 

Upon  a  writ  of  capias,  endorsed  for  bail  for  200/.,  defendant  paid  the  amount  into  the  hands  o( 
the  sheriff,  on  the  28th  of  April,  with  10/.  for  costs:  on  the  29th  defendant  entered  an  tp- 
pearance  to  the  action,  and  requested  the  officers  of  the  court  to  receive  lOL  for  costs,  to  abide 
the  fvent  under  7  &  8  G.  4,  c  71,  s.  2,  which  the  officers  refumM),  because  nothing  bad  beeu 
paid  in  by  the  sheriff    The  time  for  putting  in  bail  above  expired  on  the  5th  of  May:  the 
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AenS,  though  freqaentlj  requested,  did  not  pay  the  money  into  Ck>urt  til]  the  evening  of  that 
day.  On  the  6th,  the  plaintiff  obtained  a  rule  nid  to  have  the  money  paid  over  to  him ; 
and,  on  the  evening  of  that  day,  defendant  paid  in  the  further  sum  of  10/.  for  costs,  to  abide 
the  event  of  the  suit :  Held,  that  these  several  payments  were  not,  under  the  circumstances, 
equivalent  to  putting  in  and  perfecting  bail  to  the  action. 

In  this  case,  a  writ  of  capias,  endorsed  for  bail  for  200/.,  having  issued 
against  the  defendant,  he  paid  into  the  hands  of  the  sheriff,  either  on 
the  26th  or  28th  of  April,  (for  the  affidavits  hereafter  mentioned  left  that 
in  doubt,)  the  sum  so  endorsed,  together  with  10/.  for  costs.  The  time 
for  putting  in  bail  above  expired,  at  latest,  on  the  5th  of  May ;  but  not- 
withstanding several  applications  made  to  the  sheriff's  officer,  on  the 
part  of  the  defendant,  to  pay  the  money  into  Court,  no  money  was  paid 
in  until  the  evening  of  that  day,  when  the  two  sums  of  200/.  and  10/. 
were  paid  in  by  the  sheriff's  officer.  Upon  an  affidavit  of  those  sums 
having  been  paid  into  Court,  and  that  no  bail  above  had  been  put  in, 
the  plaintiff,  on  the  6th  of  May,  obtained  a  rule  to  show  cause  why  the 
money  should  not  be  paid  over  to  him  pursuant  to  the  statute  43  G.  3, 
c.  46,  s.  2.  On  the  evening  of  that  day,  the  defendant  paid  in  the  fur- 
ther sum  of  10/.  for  costs,  to  abide  the  event  of  the  suit  together  with 
the  sum  already  paid  in,  intending  to  avail  himself  of  the  provisions  of 
the  statute  7  &  8  G.  4,  c.  71,  s.  2,  of  which  he  had  shown  his  desire  to 
take  advantage,  by  having  entered  an  appearance  to  the  action  on  the 
29th  of  April,  and  having  also  requested  the  officers  of  the  Court  to  re- 
ceive the  second  10/.  before  the  5th  of  May,  but  which  the  officers  re- 
fused to  do,  because  nothing  had  been  paid  in  by  the  sheriff.  Upon 
showing  cause  against  the  rule,  these  circumstances  were  insisted  upon 
for  the  defendant ;  but,  as  no  affidavit  of  merits  was  produced,  the  rule 
was  made  absolute ;  in  consequence  of  which  the  plaintiff  took  the 
money  out  of  Court,  and  did  not  proceed  in  the  action,  though  a  decla- 
ration was  demanded  by  the  defendant  on  the  5th  of  August. 

In  Michaelmas  term  following  the  defendant  obtained  a  rule  to  show 
cause  why  the  several  sums  of  200/.,  10/.  paid  over  to  the  plaintiff,  and 
lO/.  paid  into  Court  on  the  6th  of  May,  should  not  be  deemed  equiva- 
lent to  the  defendant  having  put  in  and  justified  bail  to  the  action  in 
due  time ;  and  he  also  produced  an  affidavit  of  merits. 

fVilde,  Serjt.,  and  KnowleSy  for  plaintiff,  showed  cause  against  the 
rule,  and  Bompas,  Serjt.,  and  Petersdorff,  for  the  defendant,  supported  it. 

On  the  part  of  the  plaintiff  it  was  contended,  that  bail  above  not  hav- 
ing been  put  in  in  time,  the  200/.  placed  in  the  hands  of  the  sheriff's 
officer  must  be  considered  in  the  nature  of  payment  of  the  plaintiff's 
demand  ;  43  G.  3,  c.  46,  s.  2 ;  and  the  money  having  been  obtained  by 
the  plaintiff  upon  a  state  of  facts  which  justified  his  application  to  this 
Court,  the  Court  had  no  jurisdiction  to  rescind  their  former  rule.  In 
jRawe  V.  Softly,  Q  Bingh.  634,  (1 9  E.C.L.R.  185,)  5'/«wi/bri/ v.  A/* Cann, 
2  C.  M.  &  R.  632,  and  Stafford  v.  Love,  3  Dowl.  593;  bail  had  been  put 
in  in  time  :  but  in  Newman  v.  Hodgson,  2  B.  &  Adol.  422,  (22  £.  C.  L. 
R.  115,)  where  bail  was  not  put  in  in  time,  but  the  defendant  was  ren 
dered  subsequently  to  a  rule  nisi  for  payment  of  the  money  out  of  Court, 
the  plaintiff  was  allowed  to  have  the  money,  there  being  no  affidavit  of 
merits. 

For  the  defendant  it  was  argued,  that,  under  the  7  &  8  G.  4,  c.  71,  s. 
2,  the  200/.  placed  in  the  sheriff's  hands  must  be  considered  as  depo 
Bited  to  abide  the  event  of  the   action,  and   not  as  payment  of  the 
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plaintiff's  demand :  that  the  10/.  for  costs,  to  abide  the  event,  was  paid 
into  Court  as  soon  as  could  reasonably  be  expected,  after  the  sheriff  had 
paid  in  the  200/. ;  and  that  the  defendant  ought  not  to  suffer  for  the 
sheriff's  delay  in  performing  that  duty  :  but  that,  according  to  Stam- 
ford v,  M^CanUj  it  is  sufficient  if  the  defendant  pay  the  10/.  into  Court 
at  any  moment  before  the  time  for  excepting  to  bail  has  expired.  The 
statute  should  be  construed  liberally,  to  enable  the  defendant  lo  try  the 
merits  of  the  cause :  if  it  were  construed  strictly,  even  a  render  would 
not  suffice  for  that  purpose ;  and  yet  it  had  frequently  been  held  that  a 
render  is  equivalent  to  bail.  Chadwick  v.  Battyty  3  M.  &S.  283; 
Harford  V.  Harris,  4  Taunt.  669  ;  Gould  v.  Berry y  1  Chitt.  143,  (18  E. 
C.  L.  R.  55 ;)  Douglas  v.  Stanborough,  3  Adol.  &  Ell.  316,  (30  E.  C.  L 
R.  101.) 

The  Court  took  time  to  consider ;  and  now,  after  slating  the  facts  as 
ante, 

TiNDAL,  C.  J.;  said.  It  has  been  insisted  that  the  plaintiff  ought  not  to 
have  been  allowed  to  take  the  money  out  of  Court  after  the  additional 
10/.  for  costs  had  been  paid  in,  and,  that  at  all  events,  as  the  defendant 
was  not  to  blame,  and  an  affidavit  of  merits  is  now  produced,  the  plain- 
tiff ought  not  to  be  allowed  to  retain  Ihe  money  without  proceeding  in 
the  action.  But  we  are  of  opinion,  upon  full  consideration,  that  the 
defendant  is  not  entitled  to  the  relief  which  he  seeks,  and  that  this  rule 
must  be  discharged.  The  time  for  putting  in  bail  expired  on  the  5th 
of  May,  and  no  bail  was  then  put  in;  the  plaintiff,  therefore,  was,  by 
the  terms  of  the  statute  of  the  43  G.  3,  c.  46,  s.  2,  entitled  to  have  the 
sum  deposited  paid  over  to  him.  If,  indeed,  bail  had  been  put  in  with- 
in due  time,  the  plaintiff  would  not  have  been  entitled  to  the  money 
till  the  time  for  perfecting  the  bail  had  expired,  and  the  defendant  would 
have  been  allowed  till  the  expiration  of  the  time  for  perfecting  bail,  to 
pay  the  additional  10/.  under  the  statute  7  &  8  6.4,  c.  71,  s.  2.  But, 
where  no  bail  are  put  in,  within  the  proper  time,  the  right  of  the  plain- 
tiff must  necessarily  attach  as  soon  as  the  time  for  that  act  has  passed, 
since  no  time  for  duly  perfecting  bail  can  he  predicated  of  bail  which 
have  never  been  put  in.  In  the  cases  of  Rowe  v.  Softly ^  6  Bing.  634,  (19 
E.  C.  L.  R.  185 ;)  Stanford  v.  M'Cann,  2  C.  M.  &  R.  631,  and  Stafford 
V.  LovCy  3  Dowl.  593,  bail  had  been  put  in  within  time ;  and  the  Courts 
held,  that  the  defendant  had  a  right,  till  the  time  for  perfecting  them 
had  expired,  to  take  advantage  of  the  7  &  8  G.  4,c.  71,  s.  2.  On  the 
other  hand,  in  the  case  of  Newman  v.  Hodgson,  2  B.  &  Adol.  422,  (22 
E.  C.  L.  R.  115,)  where  money  had  been  deposited  with  the  sheriff,  and 
paid  into  Court,  and  bail  was  not  put  in  and  perfected  in  time,  but  the 
defendant  was  rendered  subsequently  to  a  rule  nisi  obtained  for  pay- 
ment of  the  money  over  to  the  plaintiff,  he  was  allowed  to  have  the 
money  out  of  Court,  there  being  no  affidavit  of  merits.  In  this  case, 
the  Court  say  that  it  is  analogous  to  an  application  to  stay  proceedings 
on  the  bail  bond,  where  bail  are  not  perfected  in  time ;  in  which  case 
an  affidavit  of  merits  is  required.  It  has  been  settled,  that,  if  bail  above 
be  not  put  in  within  the  eight  days  mentioned  in  the  writ,  the  plaintiff 
is  entitled  to  an  assignment  of  the  bail  bond,  and  to  proceed  on  it  im- 
mediately. Hillary  v.  Bowles,  2  Dowl.  201 ;  S.  C.  5  B.  &  Adol.  460, 
(27  E.  C.  L.  R.  105;)  see  also  Geach  v.  Coppin,  3  Dowl.  74. 

In  this  case,  if,  upon  showing  cause  against  the  former  rule,  an  affi- 
davit of  merits  had  been  then  produced,  the  Court  (as  the  second  10/. 
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had  then  been  paid  in,  though  too  late)  might  possibly  have  refused  to 
make  the  rule  absolute.  But,  after  the  plaintiff,  who  is  not  in  fault, 
has  actually  received  the  money  under  the  authority  of  a  rule  of  Court, 
regularly  made  in  consequence  of  a  default  on  the  part  of  the  defendant, 
-we  think  the  Court  ought  not  to  interfere. 

Rule  discharged. 


GATLIFFE  against  BOURNE  and  Others.— p.  314.  ' 

To  a  declaration  on  a  contract  by  the  master  of  a  steam-vesael  to  convey  goods  from  Dublin  to 
London,  and  to  deliver  the  same  at  the  port  of  London  to  plaintiff  or  his  assigns,  a  plea  that, 
aiVer  the  arrival  of  the  vessel  at  London,  defendant  caused  the  goods  to  be  deposited  on  a 
wharf,  there  to  remain  until  they  could  be  delivered  to  piatntitf.  the  wharf  being  a  place 
where  goods  from  Dublin  were  accustomed  to  be  landed,  and  fit  and  proper  for  such  purposes ; 
that  before  a  reasonable  time  for  delivery  elapsed  they  were  destroyed  by  a  fire,  which  broke 
out  there  by  accident ;  Held,  ill. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff,  on  the 
22d  of  August,  1836,  at  the  defendants'  request,  caused  to  be  delivered 
to  the  defendants  ^divers  goods  and  merchandise,  to  be  taken  care  of, 
and  safely  and  securely  carried  and  conveyed  by  the  defendants,  in  and 
by  a  certain  steam-vessel  of  the  defendants,  called  the  City  of  London- 
derry, from  certain  parts  beyond  the  seas,  to  wit,  from  Belfast  to  Dublin,. 
and  there,  to  wit,  at  Dublin  aforesaid,  to  be  reshipped  into  a  certain 
other  steam-vessel  of  the  defendants,  called  the  William  Fa wcett,  and  to 
be  by  the  defendants  carried  and  conveyed  in  and  by  the  paid  last-men- 
tioned steam-vessel  from  Dublin  aforesaid  to  London,  and  there,  to  wit, 
at  the  port  of  London  aforesaid,  to  be  delivered  in  the  like  good  order 
and  condition,  (all  and  every  the  dangers  and  accidents  of  the  seas, 
steam  navigation  of  what  nature  and  kind  soever  excepted,)  unto  the 
plaintiff  or  his  assigns,  on  paying  for  the  said  goods  certain  freight  and 
charges,  with  primage  and  average  accustomed ;  and,  thereupon,  in 
consideration  of  the  premises,  and  of  the  said  freight  and  reward,  the 
defendants  then  promised  the  plaintiff  to  take  care  of,  and  safely  and 
securely  carry,  and  convey,  and  deliver  the  said  goods  and  merchandise 
as  aforesaid,  all  and  every  the  dangers  and  accidents  of  the  seas,  and 
steam  navigation  of  what  nature  or  kind  soever,  excepted  :  But, 
although  the  defendants  then  took,  accepted,  and  received  the  said 
goods  and  merchandise  of  and  from  the  plaintiff  for  the  purpose  afore- 
said, and  although  the  said  steam-vessel  called  the  William  Fa  wcett 
afterwards,  to  wit,  on,  &c.,  safely  arrived  at  London  aforesaid,  with  the 
said  goods  and  merchandise  on  board  thereof,  and  although  none  of 
the  said  dangers  and  accidents  so  excepted  as  aforesaid  prevented  the 
safe  carriage  and  delivery  of  the  said  goods  and  merchandise  or  of  any 
part  thereof;  and  although  a  reasonable  time  for  the  delivering  the  said 
goods  and  merchandise  had  long  since  and  before  the  commencement 
of  this  suite  elapsed  ;  and  although  the  plaintiff  was  always  ready  and 
willing  to  pay  the  defendants  the  said  freight  and  charges  as  aforesaid, 
with  such  primage  and  average  as  aforesaid,  of  all  which  said  several 
premises  the  defendants,  to  wit,  on,  &c.,  had  notice,  and  were  then 
requested  by  the  plaintiff  to  deliver  to  him  the  said  goods  and  met* 
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chandise ;  and  although  the  defendants,  in  part  performance  of  their  said 
promise,  delivered  to  the  plaintiff,  at  London  aforesaid,  a  part  of  the 
said  goods,  to  wit,  one  box  of  linen ;  yet  the  defendants  did  not,  nor 
would,  at  any  time  deliver  the  residue  of  the  said  goods  and  merchan- 
dise, or  any  part  thereof,  to  the  plaintiff,  but  had  hitherto  wholly  neg- 
lected so  to  do :  and  the  defendants  so  carelessly,  negligently,  and 
improperly  conducted  themselves  with  respect  to  the  residue  of  the  said 
goods  and  merchandise,  whilst  they  were  in  their  custody  for  the  pur- 
poses aforesaid,  that,  for  want  of  due  care  in  the  defendants  arid  their 
servants  in  that  behalf,  the  said  residue  of  the  said  goods  and  mer- 
chandise, afterwards,  to  wit,  on,  &c.,  became  and  was  wholly  lost  to  the 
plaintiff;  and,  by  reason  of  the  premises,  the  plaintiff  wholly  lost  and 
was  deprived  of  divers  great  gains  and  profits  to  a  large  amount,  to 
wit,  200/.,  which  otherwise  would  have  arisen  and  accrued  to  him  by 
the  sale  of  the  said  residue  of  the  said  goods  and  merchandise. 

The  second  count  alleged,  that  the  plaintiff  employed  the  defendants 
to  take  care  of  the  said  goods  and  merchandise  at  the  wharf  where  they 
should  be  landed  at  the  port  of  London,  and  carry  and  convey  the  same 
from  such  wharf  to  a  certain  place  of  business  of  the  plaintiff,  situated, 
&c.,  within  a  reasonable  time,  &c. ;  and  that  the  defendants  promised 
the  plaintiff  to  take  care  of  and  carry  and  convey  the  same  from  such 
wharf  to  the  place  of  business  of  the  plaintiff,  and  there  deliver  them 
within  a  reasonable  time  after  they  should  be  so  landed  at  such  wharf. 

Breach,  non-delivery. 

The  defendants,  in  their  third  plea  to  the  first  count  of  the  declaration, 
pleaded,  that  the  said  steam-vessel  therein  mentioned  was  and  is  a  ves- 
sel used  and  employed  by  them  for  the  conveyance  of  goods  and  mer- 
chandise for  freight  from  parts  beyond  the  seas,  to  wit,  froui  the  port  of 
Dublin  to  the  port  of  London;  and  that  the  said  goods  and  merchandise 
in  that  count  mentioned  were  shipped  and  received  on  board  the  said 
steam-vessel  at  Dublin,  upon  and  under  the  terms  and  conditions  ex- 
pressed and  contained  in  a  certain  bill  of  lading,  whereby  it  was  ex- 
pressed that  the  said  goods  and  merchandise  were  to  be  delivered  at  the 
said  port  of  London,  in  the  like  good  order  and  condition  in  which  they 
were  so  shipped,  (all  and  every  the  dangers  and  accidents  of  the  seas, 
steam  navigation  of  what  nature  or  kind  soever,  excepted,)  unto  the 
plaiptiff  or  his  assigns,  on  paying  for  the  said  goods  freight  and  charges, 
as  mentioned  in  the  margin  thereof,  with  primage  and  average  accus- 
tomed. That  after  the  arrival  of  the  said  steam-vessel  at  London  afore- 
said with  the  said  goods  and  merchandise  on  board  thereof,  as  in  the 
first  count  mentioned,  to  wit,  on,  &c.,  the  defendants  caused  the  said 
goods  and  merchandise  (except  the  part  thereof  in  that  count  mentioned 
to  have  been  delivered  to  the  plaintiff)  to  be  unshipped  therefrom,  and 
safely  and  securely  landed  and  deposited  in  such  like  good  order  and 
condition  as  aforesaid,  in  and  upon  a  certain  wharf,  called  Fenning's 
wharf,  at  the  said  port  of  London,  there  to  remain  until  the  same  could 
be  delivered  to  the  plaintiff  or  his  assigns,  according  to  the  tenor  and 
effect  of  the  said  bill  of  lading,  the  said  wharf,  before  that  time  and 
then,  being  a  place  at  which  goods  conveyed  in  steam-vessels  from  the 
port  of  Dublin  to  the  port  of  London  were,  on  their  arrival  at  the  last- 
mentioned  port,  used  and  accustomed  to  be  landed  and  deposited  for  the 
use  of  the  consignees  thereof,  and  a  place  fit  and  proper  for  such  pur- 
poses.    That  afterwards,  and  whilst  the  said  goods  and  merchandise 
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(except  a3  aforesaid)  remained  and  were  deposited  upon  the  said  wharf 
for  the  purposes  aforesaid,  and  before  a  reasonable  time  for  the  delivery 
thereof,  according  to  the  tenor  and  effect  of  the  said  bill  of  lading  had 
elapsed,  to  wit,  on,  &c.,  the  same  goods  and  merchandise  (except  as 
aforesaid)  were,  together  with  divers  other  goods  and  merchandise,  then 
being  upon  the  said  wharf  for  the  like  purposes,  wholly  consumed  and 
destroyed  by  a  fire  which  then  happened  and  broke  out  by  accident,  by 
means  whereof,  and  from  no  other  cause,  and  without  any  carelessness, 
negligence,  or  improper  conduct,  or  want  of  due  care  in  the  defendants, 
or  their  servants,  in  that  behalf,  the  defendants  were  hindered  and  pre- 
vented from  delivering  the  said  goods  and  merchandise,  except  as  afore- 
said, to  the  plaintiff;  and  that,  the  defendants  were  ready  to  verify. 

Fourthly,  as  to  the  said  first  count,  that  after  the  said  steam-vessel 
had  safely  arrived  in  the  port  of  London,  with  the  goods  and  merchan- 
dise on  board  thereof,  as  in  that  count  mentioned,  to  wit,  on,  &c.,  the 
defendants  were  there  ready  and  willing  to  deliver  the  same  to  the 
plaintiff  or  his  assigns,  according  to  their  said  promise;  but  neither  the 
plaintiff  or  his  assigns  was  or  were  there  ready  to  receive  the  same ; 
whereupon  the  defendants  caused  the  said  goods  and  merchandise 
(except  the  part  thereof  in  the  first  count  mentioned  to  have  been  de- 
livered to  the  plaintiff)  to  be  unshipped,  and  safely  and  securely  landed 
and  deposited,  in  the  same  good  order  and  condition  in  which  they 
were  delivered  to  the  defendants,  in  and  upon  a  certain  wharf  called 
Fenning's  wharf,  within  and  at  the  said  port  of  London,  there  to  remain 
until  the  plaintiff  or  his  assigns  should  come  and  receive  the  same,  or 
until  the  same  could  be  conveyed  and  delivered  to  the  plaintiff  or  his 
assigns,  the  said  wharf,  before  that  time  and  then,  being  a  place  at 
which  goods  conveyed  in  steam-vessels  from  the  port  of  Dublin  to  the 
port  of  London  were,  on  their  arrival  at  the  last-mentioned  port,  used 
and  accustomed  to  be  landed  and  deposited,  and  a  place  fit,  proper,  and 
convenient  for  that  purpose.  That  afterwards,  and  whilst  the  goods 
and  merchandise,  except  as  aforesaid,  remained  and  were  deposited 
upon  the  said  wharf  for  the  purposes  aforesaid,  and  before  the  plaintiff 
or  his  assigns  came  or  sent  for  the  same,  and  before  the  defendants  were 
requested  to  deliver  the  same  to  the  plaintiff  or  his  assigns,  or  a  reason- 
able time  for  conveying  them  from  the  said  wharf  to  the  plaintiff  or  his 
assigns  had  elapsed,  and  before  the  same  could  be  removed  therefrom, 
to  wit,  on,  &c.,  the  said  goods  and  merchandise,  and  every  part  thereof, 
except  as  aforesaid,  were  and  was,  together  with  divers  other  goods 
then  being  upon  the  said  wharf  for  the  like  purposes,  casually  consumed 
and  destroyed  by  a  fire  which  then  and  there  happened,  and  broke  out 
by  accident,  and  without  any  negligence,  improper  conduct,  or  want  of 
due  care  in  the  defendants  or  their  servants;  and  by  means  thereof, and 
from  no  other  cause,  the  defendants  were  hindered  and  prevented  from 
delivering  the  said  goods  and  merchandise,  except  as  aforesaid,  to  the 
plaintiff  or  his  assigns;  and  that,  the  defendants  were  ready  to  verify. 
And, 

Sixthly,  as  to  the  second  count  of  the  declaration,  the  defendants,  after 
setting  out  the  bill  of  lading,  pleaded,  that,  after  the  arrival  of  the  said 
steam-vessel  at  London,  with  the  said  goods  and  merchandise  on  board 
.thereof,  and  after  the  said  goods  and  merchandise  had  been  and  were 
safely  landed  in  and  upon  the  said  wharf  called  Fenning's  wharf,  the 
defendants  caused  the  same  to  be  safely  deposited  and  stored  upon  the 


732  Gatliffe  v.  Bourne.   H.  T.  1838.  [319 

said  wharf  until  they  could  be  carried  and  conveyed  therefrom  and  de- 
liveied  to  the  plaintiff,  the  said  wharf,  before  that  time  and  then,  being 
a  place  whereon  goods  conveyed  in  steam-vessels  from  Dublin  to  the 
port  of  London  were,  on  their  arrival  at  the  last-mentioned  port,  used 
and  accustomed  to  be  landed  and  deposited  for  safe  custody  until  they 
could  be  conveyed  therefrom  and  delivered  to  the  consignees  thereof, 
and  a  place  fit  and  proper  for  such  purposes.  And  the  defendants 
further  said,  that  they  did  take  care  of  the  said  goods  and  merchandise 
whilst  they  remained  and  were  stored  and  deposited  upon  the  said 
wharf  for  the  purposes  last  aforesaid,  from  the  time  of  the  landing 
thereof  until  afterwards;  and  whilst  they  continued  so  stored  and  de- 
posited, and  before  they  could  be  conveyed  from  the  wharf,  and  before 
a  reasonable  time  for  their  being  so  conveyed,  or  for  the  dehvery  thereof 
to  the  plaintiff,  had  elapsed,  to  wit,  on,  &c.,  the  same  goods  and  mer- 
chandise, and  every  part  thereof,  were,  together  with  other  goods  and 
merchandise  then  being  upon  the  said  wharf  for  the  like  purposes, 
wholly  consumed  and  destroyed  by  a  fire  which  then  happened,  and 
broke  out  by  accident;  by  means  whereof  and  from  no  other  cause,  and 
without  any  carelessness,  negligence,  or  improper  conduct,  or  want  of 
due  care  in  the  defendants,  the  defendants  were  hindered  and  prevented 
from  delivering  the  said  goods  and  merchandise  to  the  plaintiff;  and 
that,  the  defendants  were  ready  to  verify. 

Demurrer  on  several  grounds,  and  joinder. 

The  case  was  argued  in  Michaelmas  term,  and  exceptions  were  taken 
as  well  to  the  form  as  the  substance  of  the  pleas;  but  the  judgment  of 
the  Court  being  confined  to  matters  of  substance,  the  argument  on  de- 
fects of  form  is  omitted. 

Stephen,  Serjt.,  in  support  of  the  demurrer.  The  pleas  contain  no 
answer,  in  law,  to  the  declaration.  The  defendants  are  carriers;  and 
the  duty  of  a  carrier  is  not  only  to  convey,  but  to  deliver.  If  that  could 
be  disputed  as  an  abstract  proposition,  it  cannot  be  disputed  here,  be- 
cause the  allegation  in  the  declaration  is,  that  the  goods  were  to  be 
carried  and  delivered  to  the  plaintiff  in  London,  and  the  pleas  admit  the 
contract' set  forth  in  the  declaration.  Nothing,  therefore,  short  of  a  de- 
livery can  excuse  the  defendants:  the  goods  remain  in  their  possession, 
as  carriers,  till  they  are  delivered;  and,  if  the  goods  be  in  their  posses- 
sion as  carriers,  the  defendants  are  liable  for  them  as  insurers:  Forward 
V.  Pittard,  1  T.  R.  27;  Dale  v.  Hnllj  1  Wils.  281.  They  are  bound  to 
deliver  at  all  events:  Golden  v.  Manning,  3  Wils.  429;  2  W.  Bl.  916; 
and  there  is  no  difference,  in  point  of  liability,  whether  the  carrier  be  a 
wagoner  or  a  hoyman:  Wardell  v.  Mourillyan,  2  Esp.  693.  Whether 
or  not  a  delivery  has  taken  place  is  always  a  question  of  fact:  Bernal 
V.  Pirn,  1  Gale,  17;  Stephenson  v.  Hart,  4  Bingh.  476,  (15  E.  C.  L.R. 
47;)  delivery,  therefore,  ought  to  be  expressly  averred;  and  in  Corayn's 
Digest.  Condition,  G.  9.,  it  is  laid  down,  "If  a  condition  be  to  deliver  a 
weighty  thing,  as  corn,  timber,  &c.,  the  obligor,  before  the  day,  ought 
to  inquire  where  the  obligee  will  appoint  the  delivery."  Here  there  is 
no  allegation  of  delivery;  or  of  a  custom  of  trade  for  consignees  to 
attend  upon  notice;  or  that  notice  of  arrival  was  given  to  the  consignees: 
and,  if  such  pleas  be  sufficient,  the  defendants  are  discharged  as  soon  as 
they  have  unladen  at  any  wharf  in  London,  whether  the  consignee  has 
notice  of  the  arrival  of  the  goods  or  not.  For  aught  that  appears,  Fen- 
ning's  wharf  might  belong  to  the  defendants;  and  then,  on  the  face  of 
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the  plea,  the  goods  appear  to  be  in  their  possession  after  unlading  as 
well  as  before.  It  is  not  alleged  that  the  wharf  was  even  a  usual  place 
for  unlading  goods  of  this  description.  The  pleas  amount  to  no  more 
than  that,  while  the  goods  were  on  a  wharf  to  which  the  plaintiff  was 
a  stranger,  they  were  consumed  by  fire.  That  is  no  discharge.  In 
Hyde  v.  Trent  Navigation  Company y  5  T.  R.  389,  it  was  held,  that, 
where  common  carriers  from  A.  to  B.  charged  and  received  the  cartage  of 
goods  to  the  consignee's  house  at  B.  from  a  warehouse  there,  where  they 
usually  unloaded,  but  which  did  not  belong  to  them,  they  must  answer 
for  the  goods  if  destroyed  in  the  warehouse  by  an  accidental  fire,  though 
they  allowed  all  the  profits  of  the  cartage  to  another  person,  and  that 
circumstance  was  known  to  the  consignee.  In  Garside  v.  Trent  Navi- 
gation Company  J  the  goods  were,  in  the  course  of  business,  out  of  the 
possession  of  the  defendants  when  they  were  burnt;  and  it  was  ex- 
pressly found  to  be  the  duty  of  the  plaintiff  to  send  for  them  to  the 
place  where  the  accident  happened.  Here,  the  defendants  held  the 
goods,  at  all  events,  as  wharfingers:  and  wharfingers  are  subject  to  the 
same  liabilities  as  carriers. 

Kelly,  contra.  The  pleas  are,  in  substance,  a  good  answer  to  the 
action;  which  is  an  action  against  ship  owners  on  a  bill  of  lading,  not 
against  a  common  carrier  on  the  custom  of  the  realm;  and  the  first 
question  is,  what  is  the  duty  of  a  ship  owner  on  a  contract  to  deliver 
goods  at  the  port  of  London?  It  is  not  his  duty,  as  the  plaintiff  con- 
tends, to  deliver  at  the  residence  of  the  consignee:  his  undertaking  is  at 
an  end  if  he  delivers,  or  is  ready  to  deliver,  in  the  port  of  London.  He 
is  not  bound  to  give  the  consignee  notice  of  his  arrival :  it  is  the  duty 
of  the  consignee  to  watch  for  the  arrival  of  the  ship,  and  to  tender  his 
bill  of  lading  in  demand  of  the  goods.  There  is  no  case  which  has 
decided  that  a  ship  owner  is  bound  to  give  notice  of  the  arrival  of  the 
ship.  Golden  v.  Manning  was  the  case  of  a  land  carrier,  who  is 
bound  to  deliver  to  the  consignee,  because  the  goods  ate  addressed  to 
him  hy  name  at  his  place  of  abode.  But  goods  sent  by  ship  have  no 
address:  they  are  distinguished  by  marks  only,  which  are  described  in 
the  bill  of  lading;  and  there  is  no  stipulation  that  the  master  shall  fore- 
go the  duties  of  his  ship  to  search  out  the  consignee.  In  Abbott  on 
Shipping,  p.  814,  (edit.  1827,)  it  is  laicf  down,  "  When  goods  are  sent 
on  board  the  ship,  the  master,  or  person  on  board  acting  for  him,  usually 
gives  a  receipt  for  them;  and  the  master  afterwards  signs  and  delivers 
to  the  merchant  sometimes  two,  and  sometimes  three  parts  of  a  bill  of 
lading,  of  which  the  merchant  commonly  sends  one  or  two  to  his  agent, 
factor,  or  other  person,  to  whom  the  goods  are  to  be  delivered  at  tl^e 
place  of  destination,  (that  is,  on  board  the  ship  with  the  goods,)  another 
by  the  post  or  other  conveyance,  and  one  he  retains  for  his  own  secu- 
rity: the  master  should  also  take  care  to  have  another  part  for  his  own 
use;"  and,  in  p.  246,  "When  the  ship  has  arrived  at  the  place  of  her 
destination,  the  master  must  take  care  that  she  be  safely  moored  or 
anchored,  and  report  his  ship  and  crew,  and  deliver  his  manifest  and 
other  papers  to  the  proper  officers,  according  to  the  law  and  custom  of 
the  place;  and,  without  delay,  deliver  the  cargo  to  the  merchant  or  his 
consignees,  upon  production  of  the  bills  of  lading,  and  payment  of  the 
freight  and  other  charges  due  in  respect  of  it."  Suppose  the  case  of  a 
transfer  of  the  bill  of  lading  afler  the  consignee  has  received  notice  of 
the  arrival  of  the  ship;  there  is  no  decision  which  lays  it  down  that  the 
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consignee  is  bound  to  forward  the  notice.  The  plaintiify  therefore, 
should  have  appeared  with  his  bill  of  lading,  and  have  requested  deli- 
very of  the  goods  within  a  reasonable  time  after  the  ship's  arrival;  and, 
as  he  was  not  ready,  the  defendants  were  justified  in  landing  the  goods 
at  a  convenient  wharf.  The  defendants  had  performed  their  contract 
by  bringing  the  goods  to  the  port  of  London ;  and  for  this  purpose  it 
makes  no  difference  whether  the  ship  come  from  Ireland  or  from  a 
foreign  state:  Abbott,  p.  249:  "The  manner  of  delivering  the  goods, 
and  consequently  the  period  at  which  the  responsibility  of  the  masters 
and  owners  will  cease,  depend  upon  the  custom  of  particular  places, 
and  the  usage  of  particular  trades.  Thus,  a  hoyman  who  brings  goods 
from  an  outport  into  the  port  of  London,  is  not  discharged  by  landing 
them  at  the  usual  wharf,  but  is  bound  to  take  care  and  send  them  out 
by  land  to  the  place  of  consignment :  and,  if  the  consignee  require  to 
have  the  goods  delivered  to  himself,  and  direct  the* master  not  to  land 
them  on  a  wharf  at  London,  the  master  must  obey  the  request;  for  the 
wharfinger  has  no  legal  right  to  insist  upon  the  goods  being  landed  at 
his  wharf,  although  the  vessel  be  moored  against  it:  but,  in  the  case  of 
ships  coming  from  a  foreign  country,  delivery  at  a  wharf  in  London 
discharges  the  master.  If  the  consignee  send  a  lighter  to  fetch  the 
goods,  it  seems  the  master  of  the  ship  is  obliged,  by  the  custom  of  the 
river  Thames,  to  watch  them  in  the  lighter,  until  the  lighter  is  fully 
laden;  and  he  cannot  discharge  himself  from  this  obligation  by  declaring 
to  the  lighterman  that  he  has  not  hands  to  guard  the  lighter,  unless  the 
consignee  consent  to  release  him  from  the  perfortnance  of  it.  But  it 
has  been  much  contested  whether  the  master  is,  by  the  usage,  bound  to 
take  care  of  the  lighter  after  it  is  fully  laden,  until  the  time  when  it 
can  be  properly  removed  from  the  ship  to  the  wharf.  At  a  trial  on  this 
question,  it  was  held,  that  the  master  was  obliged  to  do  this:  Robinson 
v.  Turpin,  Abbott  on  Shipp.  250."  In  Ht/€le  v.  Trent  Navigation 
Company y  all  the  judges  were  agreed  as  to  the  duties  of  a  master  with 
respect  to  goods  brought  under  bills  of  lading  from  parts  beyond  the 
seas.  Lord  Kenyon  said,  "  If  the  defendants  here  be  liable,  consider 
how  far  the  liability  of  carriers  will  be  extended:  it  will  affect  the 
owners  of  ships  bringing  goods  from  foreign  countries  to  merchants  in 
London.  Are  they  bound  to  carry  goods  to  the  warehouses  of  the 
merchants  here;  or  will  they  not  have  discharged  their  duty  on  landing 
them  at  the  wharf  to  which  they  generally  come?  It  would  be  strange 
indeed  if  the  owners  of  a  West  Indiaman  were  held  liable  for  an  accident 
that  happened  to  goods  brought  by  them  to  England,  after  having 
landed  them  at  their  usual  wharf.'* — Bulleh,  J.:  "It  does  not  appear 
to  me  that  the  difficulties  suggested  respecting  foreign  ships  exist  when 
goods  are  brought  here  from  foreign  countries:  they  are  brought  under 
a  bill  of  lading,  which  is  merely  an  undertaking  to  carry  from  port  to 
port.  A  ship  trading  from  one  port  to  another,  has  not  the  means  of 
carrying  the  goods  on  land;  and,  according  to  the  established  course  of 
trade,  a  delivery  on  the  usual  wharf  is  such  a  delivery  as  will  discharge 
the  carrier.*' — And  Grose,  J. :  "The  case  of  foreign  goods  brought  to  this 
country  depends  on  the  custom  of  the  trade,  of  which  the  persons  en- 
gaged in  it  are  supposed  to  be  cognisant;  by  the  general  custom,  the 
liability  of  ship  carriers  is  at  an  end  when  the  goods  are  landed  at  the 
usual  wharf."  [Tindal,  C.  J.  The  plea  here  does  not  aver  that  the 
goods  were  landed  at  a  usual  and  accustomed  wharf.]     It  is  sufficient 
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if  the  master  lands  them  at  a  fit  and  convenient  wharf;  the  consignee 
may  learn  where,  at  the  custom-house;  and  the  master  is  not  bound  to 
sail  up  and  down  the  river  to  land  goods  of  one  description  at  one 
inrharfy  and  goods  of  another  description  at  a  different  wharf:  he  may 
be  under  the  necessity  of  unloading  at  once,  in  order  to  proceed  on 
another  voyage.  [Tindal,  C.  J.  That  is  consistent  with  the  ship's 
arriving  at  midnight,  and  sailing  next  tide:  the  plea  does  not  aver  that 
you  waited  a  reasonable  time.]  The  master,  after  reporting  .inwards, 
is  not  bound  to  wait  at  all  before  unloading:  the  consignee  must  watch 
his  arrival;  and  it  is  sufficient  if  the  master  be  then  ready,  as  this  plea 
avers,  to  deliver  on  request. 

Then,  upon  delivery  of  the  goods  at  the  wharf,  they  cease  to  be  in 
the  defendants'  possession;  their  contract  is  fulfilled,  and  their  liability 
ceases,  according  to  the  language  of  the  Court,  in  Hyde  v.  Trent  Nam- 
gation  Company.  Where  the  goods  are  delivered  into  a  lighter,  the 
owner  of  the  lighter  is  responsible  for  any  accident  occurring  to  them 
after  they  are  on  board  the  lighter:  Cat  ley  v.  fFintringham,  Peake, 
150:  and,  if  the  ship  owner  is  not  liable  for  what  happens  in  the  lighter 
before  landing,  afortiorij  he  is  not  liable  for  accidents  on  the  wharf. 

And  this  is  an  answer  to  the  second  count  as  well  as  to  the  first ;  for  in 
the  second  count,  the  plaintiff  does  not  declare  against  the  defendants 
as  carriers,  but  on  an  alleged  contract  to  deliver.  It  is  not  alleged  that 
the  defendants  were  to  be  paid  for  their  care  of  the  goods  at  the  wharf; 
but,  if  they  were,  the  breach  of  contract  set  forth  is  negligence;  and  it 
is  an  answer  to  such  a  breach  to  say,  that  the  goods  were  destroyed  by 
accidental  fire.  Under  such  a  breach,  the  plaintiff  could  not  give  in 
evidence  any  act  which  does  not  amount  to  negligence:  Harris  v. 
Mantle,  3  T.  R.  307. 

Stepheny  in  reply.  There  is  no  difference  in  principle  between  the 
case  of  a  carrier  by  land  and  a  carrier  by  water;  and  Dale  v.  Hall  was 
the  case  of  a  ship.  It  would  be  ruinous  to  consignees  if  a  ship  owner 
were  discharged  by  landing  at  any  wharf,  at  midnight,  or  on  Sunday, 
and  leaving  the  goods  there  at  the  risk  of  the  consignee.  The  plea 
should  allege  that  the  consignee  received  notice;  that  the  ship  waited 
a  reasonable  time;  and,  at  all  events,  that  the  goods,  if  landed,  were 
landed  at  the  usual  wharf:  and  those  would  be  questions  of  fact  for  a 
jury.  The  master  might  find  the  consignee  from  the  address  in  the 
bill  of  lading;  the  difficulty  would  be  nothing  as  compared  with  the 
difficulty  on  the  part  of  the  consignee  to  watch  the  arrival  of  the  ship. 
And,  notwithstanding  the  bill  of  lading,  the  ship  owner  is  liable  as  a 
common  carrier.  In  Abbott,  p.  259,  it  is  laid  down,  that  *<  neither  the 
master  nor  owners  can  be  answerable  for  a  loss  happening  to  the  cargo 
by  lightning.  Yet,  upon  the  principle  upon  Vhich  the  decisions  are 
founded,  they  must  be  answerable  for  a  loss  by  fire  proceeding  from 
any  other  cause,  whether  originally  commencing  in  their  own  ship,  or 
communicated  to  it  from  another."  [Tindal,  C.  J.  If  the  goods  had 
been  burned  in  the  ship,  the  defendants  would  not  have  been  liable.] 
That  is  by  statutory  exemption,  and  the  preamble  of  26  G.  3,  c.  86 
shows  that,  in  other  respects,  they  are  liable  as  inland  carriers.  Bui 
the  defendants,  who  rely  on  the  bill  of  lading,  the  express  contract, 
have  not  performed  that  contract,  for  they  have  not  delivered  the  goods 
to  the  consignees  in  the  port  of  London.  The  passages  cited  from 
Abbott  are  rather  in  favour  of  the  plaintiff;  for  it  is  laid  down  in  p.  249w 
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that  the  master's  liability  depends  on  the  usage  of  particular  places; 
while  the  plea,  here,  contains  no  allegation  that  the  goods  were  deliver- 
ed at  the  usual  wharf:  and  in  p.  246,  it  is  said  that  the  master  has  no 
right  to  detain  the  goods  for  wharfage,  if  the  consignee  tenders  the 
freight,  and  requires  them  to  be  delivered  over  the  ship's  side;  from 
which  it  follows,  that  he  cannot  justify  placing  them  on  a  wharf  with- 
out giving  notice  to  the  consignee.  And  there  is  no  substantial  distinc- 
tion between  the  present  case  and  Syeds  v.  Hay,  4  T.  R.  260. 

Then,  the  dicta  of  the  judges  in  Hyde  v.  Trent  Navigation  Company 
were  extra-judicial,  and  apply  only  to  ships  from  foreign  parts ;  while 
the  tVade  from  Ireland  is  declared  a  coasting  trade  by  4  G.  4,c.  72.  s.  6; 
and  the  opinion  of  Lord  Kenyon  is  given  with  much  doubt. 

The  pleas  allege,  that  the  goods  were  burned  before  a  reasonable  time 
for  delivery  had  elapsed ;  if  a  reasonable  time  had  not  expired,  the  con- 
signee is  not  in  fault,  and  ought  not  to  be  liable  for  the  loss.  The  de- 
fendants must  establish,  first,  that  the  master  has  the  right  to  land  the 
goods  without  notice ;  and,  secondly,  that,  when  landed,  they  are  at  the 
risk  of  the  consignee:  the  defendants  have  failed  to  establish  either; 
and  for  the  breach  of  the  contract  set  forth  in  the  second  count,  and  ad- 
mitted by  the  plea,  there  is  no  semblance  of  an  excuse. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.  The  questions  upon  this  record  arise  upon  two  gleas 
to  the  first,  and  one  to  the  second  count  of  the  declaration. 

The  first  count  is  framed  in  assumpsit  upon  a  contract  by  the  defend- 
ant, safely  and  securely  to  carry  and  convey,  by  a  certain  steam-vessel, 
certain  goods  of  the  plaintiff*  from  Belfast  to  Dublin,  and  from  thence  to 
the  port  of  London,  ''and  to  deliver  the  same  at  the  port  of  London,  to 
the  plaintiff  or  his  assigns;"  the  breach  assigned  in  the  declaration  being 
that  the  defendants  so  carelessly  and  negligently  conducted  themselves 
about  the  carrying  and  conveying  of  the  goods,  that  they  became  wholly 
lost  to  the  plaintiff.  The  defendants,  in  their  third  plea  to  this  count,  al- 
lege, that,  after  the  arrival  of  the  steam  vessel  in  London,  they  caused 
the  goods  to  be  unshipped  and  deposited  in  a  certain  wharf  called  Fen- 
ning's  wharf,  at  the  port  of  London,  there  to  remain  until  tfiey  could  be 
delivered  to  the  plaintiff,  the  said  wharf  being  a  place  where  goods  con- 
veyed in  steam- vessels  from  Dublin  to  the  port  of  London  were  accus- 
tomed to  be  deposited  for  the  use  of  the  consignees  thereof,  and  a  fit  and 
proper  place  for  such  purposes.  And  the  defendants,  in  their  fourth 
plea  to  the  same  count,  allege  that  after  the  arrival  of  the  steam-vessel 
in  the  port  of  London,  the  defendants  were  ready  and  willing  to  deliver 
the  goods  to  the  plaintiff  or  his  assigns,  but  neither  the  plaintiff  or  his 
assigns  were  ready  to  receive  the  same,  whereupon  the  defendants 
caused  them  to  be  unshipped,  and  safely  landed  and  deposited  on  a  cer- 
tain wharf  called  Fenning's  wharf,  (as  in  the  former  plea,)  each  of  the 
said  pleas  concluding  with  the  statement  of  the  destruction  of  the  goods 
by  a  fire,  which  broke  out  by  accident,  and  without  any  negligence  on 
their  part,  after  the  goods  had  been  so  deposited  at  Fenning's  wharf 
To  each  of  these  pleas  the  plaintiff  has  demurred  specially;  but  as  we 
think  the  pleas  bad  in  substance,  it  becomes  unnecessary  to  give  any 
opinion  on  the  objections  which  have  been  assigned  as  causes  of  special 
demurrer,  in  point  of  form. 

The  defendants,  in  each  of  the  pleas,  profess  to  substitute  a  delivery  at 
Fenning's  wharf,  in  the  port  of  London,  for  and  in  the  place  of  a  delivery 
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«*at  the  port  of  London  to.the  plaintiff  or  his  assigns,"  as  required  by  the 
terms  of  the  bill  of  lading ;  and  call  upon  us  to  say  by  our  judgment,  that 
such  delivery  under  the  circumstances  stated  in  each  plea  is  a  good  de- 
livery in  point  of  law  under  the  bill  of  lading.  But  we  know  of  no  general 
rule  of  law  which  governs  the  delivery  of  goods  under  a  bill  of  lading, 
where  such  delivery  is  not  expressly  in  accordance  with  the  terms  of  the 
bill  of  lading,  except  that  it  must  be  a  delivery  according  to  the  practice 
and  custom  usually  observed  in  the  port  or  place  of  delivery.  •  An  issue 
raised  upon  an  allegation  of  such  a  mode  of  delivery  would  accommodate 
itself  to  the  facts  of  each  particular  case ;  and  would  let  in  every  species  of 
excuse  from  the  strict  and  literal  compliance  with  the  precise  terms  of  th'* 
bill  of  lading,  which  must  necessarily  be  allowed  to  prevail  with  refer- 
ence to  the  means  and  accommodation  for  landing  goods  at  different 
places;  the  time  of  the  arrival  and  departure  of  the  vessel ;  the  state  of 
the  tide  and  wind;  interruptions  from  accidental  causes;  and  all  the  other 
circumstances  which  belong  to  each  particular  port  or  place  of  delivery. 
The  delivery,  therefore,  of  these  goods  not  being  alleged  in  the  pleas 
to  have  been  made  according  to  the  custom^or  practice  of  the  port  of 
London,  we  cannot  take  notice  that  it  is  sanctioned  by  such  practice  ; 
and  the  delivery  must  therefore  stand  or  fall  upon  the  allegations  con- 
tained in  each  plea. 

Now,  as  to  the  first  of  these  special  pleas,  it  contains  no  other  allega- 
tions therein,  than  that,  after  the  arrival  of  the  steam-vessel,  the  defend- 
ants caused  the  goods  to  be  unshipped  therefrom,  and  securely  landed 
and  deposited  in  and  upon  Fenning's  wharf,  until  they  could  be  delivered 
to  the  plaintiff;  the  wharf  being  one  at  which  goods  brought  in  steam 
vessels  from  Dublin  to  London  were  used  to  be  landed  and  deposited 
for  the  use  of  consignees,  and  a  place  fit  for  the  purpose.  But  at  what 
interval  after  the  arrival  of  the  steam-vessel  they  caused  the  goods  to  be 
landed  and  deposited  does  not  appear.  Whether  a  reasonable  time  was 
allowed  to  elapse  after  the  ship's  arrival  in  the  port  of  London,  in  order 
to  give  time  to  the  plaintiff  to  claim  and  receive  his  goods  from  along- 
side the  vessel,  the  plea  is  altogether  silent.  It  is  even  quite  consistent 
with  the  allegations  in  this  plea,  that  the  plaintiff  demanded  the  delivery 
of  his  goods  before  they  were  landed,  and  that  the  defendants  refused 
or  neglected  to  permit  him  to  receive  them.  And  we  hold  this  plea  bad, 
if  for  no  other  reason,  at  all  events  for  this,  that  it  leaves  the  matter  in 
uncertainty  whether  the  plaintiff  was  not  compelled  against  his  will  to 
receive  his  goods  from  a  wharf  where  there  is  no  allegation  that  such  is 
the  usual  practice  observed  in  the  port  of  delivery. 

The  next  special  plea  contains,  indeed,  the  additional  averment  that, 
after  the  steam  vessel  had  arrived  in  the  port  of  London,  the  defendants 
'  ^ivere  ready  and  willing  to  deliver  the  goods  to  the  plaintiff  or  his  assigns, 
but  that  they  were  not  there  ready  to  receive  them,  whereupon  the  de- 
fendants landed  the  goods  at  the  wharf  before  described.  But  this  allega- 
tion is  open  to  the  very  same  objection  as  was  taken  to  the  former  plea, 
namely,  that  it  does  not  appear  that  the  plaintiff  had  a  reasonable  time 
or  opportunity  for  receiving  his  goods  from  the  vessel's  side.  The  state- 
ment in  this  plea  is  compatible  with  the  supposition,  that  the  steam- 
vessel  arrived  in  the  port  at  midnight,  and  proceeded  in  full  speed  to  the 
wharf,  and  there  immediately  deposited  the  goods ;  facts,  which,  what- 
ever might  be  the  readiness  or  willingness  of  the  defendants  to  deliveri 
would  make  it  impracticable  for  the  plaintiff  to  receive  thera.  if  he  had 
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been  there,  and  unreasonable  to  expect  either  the  plaintiff  or  the  assignee 
of  the  bill  of  lading  to  be  there;  and  if  such  a  mode  of  delivery  is  to  be 
held  good,  it  can  only  be  by  reference  to  the  usage  and  custom  of  the 
port  of  London,  as  to  which  the  plea  is  altogether  silent.  We  therefore 
think  neither  of  these  pleas  affords  an  answer  to  the  first  count  of  the 
declaration. 

As  to  the  second  count  of  the  declaration,  we  think  it  is  framed  upon 
a  special  undertaking  by  the  defendants  charging  them  as  common  car- 
riers, until  the  actual  delivery  of  the  goods  at  the  place  of  business  of  the 
plaintiff.  For,  after  stating  the  contract  to  carry  the  goods  from  Belfast 
to  Dublin, -and  thence  to  London,  and  there,  to  wit,  at  the  port  of  Lou- 
don, to  deliver  the  same  to  the  plaintiff  or  his  assigns  on  payment  of  cer- 
tain freight ;  it  proceeds  to  allege,  that  in  consideration  of  the  premises, 
and  that  the  plaintiff,  at  the  request  of  the  defendants,  employed  them 
to  take  care  of  the  said  goods  at  the  wharf  where  they  should  be  landed 
from  the  steam  vessel  at  the  port  of  London,  and  to  carry  and  convey 
the  same  from  such  wharf  to  a  place  of  business  of  the  plaintiff  in  Iron- 
monger Lane,  and  to  deliver  the  same  to  the  plaintiff  in  a  reasonable 
time  for  other  reward  to  the  defendants;  they,  the  defendants,  undertake 
and  promise  accorSingly.  And  we  cannot  see  any  ground  for  supposing 
the  defendants  to  be  clothed  with  one  degree  of  responsibility  whilst 
taking  care  of  the  goods  at  the  wharf,  and  another  and  different  degree 
whilst  carrying  the  goods  from  the  wharf;  inasmuch  as  both  these 
duties  form  part  of  the  same  express  contract,  and  are  paid  for  by  the 
same  reward ;  but,  on  the  contrary,  we  think  he  is  acting,  during  the 
whole  of  the  time  whilst  the  goods  are  in  his  possession,  under  the  obli- 
gation of  a  common  carrier;  and  if  so,  it  is  obvious  the  plea  furnishes  no 
answer  to  the  loss  of  the  goods  by  fire  at  the  wharf:  a  carrier,  according 
to  the  well  known  rule  of  law,  being  liable  for  every  loss  (not  specially 
excepted)  except  the  act  of  God  and  the  king's  enemies.  And  it  appears 
to  us  that  the  principle  laid  down  in  the  case  of  Hi/de  v.  Trent  Naviga- 
tion Company f  5  T.  R.  389 ;  bears  very  closely  upon  and  governs  the 
decision  of  the  present  case.     We  therefore  think  there  must  be 

*  Judgment  for  the  plaintiff  on  these  pleas. 


DOE  dem.  JOHN  SIMPSON  and  Another  against  THOMAS 
SIMPSON  and  Others.— p.  333. 

Deviae  of  copyhold  lands,  where  there  was  no  custom  of  entail,  to  J.  S.  and  his  heira,  hut  if  J. 
8.  should  die  without  leaving  any  child  or  children  to  M.  B.  and  her  heirs,  Held,  to  pass  a  fee 
simple  conditional  toj.  S.;  and  the  fee  conditional  having  merged  in  the  posaibili^  of  re- 
verter which  descended  to  him  as  heir  of  the  devisor,  Held,  that  he  became  seised  of  a  fee 
simple  absolute. 

The  following  case  was  submitted  for  the  opinion  of  this  Court : — 
John  Simpson,  of  Knaresborough,  in  the  county  of  York,  surgeon, 
being  seised  in  his  demesne  as  of  fee  of  certain  freehold  premises  in  the 
county  of  York,  and  being  also  seised  in  fee  according  to  the  custom  of 
the  manor  of  parcel  of  the  premises,  consisting  of  two  copyhold  houses 
and  gardens  within,  and  parcel  of  the  manor  of  Knaresborough,  on  or 
about  the  5th  of  May,  1803,  at  a  court  holden  for  the  said  manor,  duly 
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surrendered  the  same  to  the  use  of  his  will ;  and  being  also  seised  in 
fee  according  to  the  custom  of  the  forest  of  Knaresborough  of  the  resi- 
due of  the  premises  which  were  within  and  parcel  of  the  said  forest  of 
Knaresboroughy  on  or  about  the  5th  of  May,  1803,  at  a  court  holden 
for  the  said  forest,  duly  surrendered  the  same  to  the  use  of  his  will ; 
and  having  so  surrendered  the  same  respectively,  by  his-  last  will  and 
testament  in  writing,  bearing  date  the  12th  of  December,  1803,  and 
duly  executed  and  attested  for  the  passing  real  estates,  after  bequeath- 
ing the  interest  of  2600/.  to  his  wife  Elizabeth,  in  lieu  of  dower  for  her 
life,  and  the  principal  after  her  death  to  her  children  by  him  or  any 
after  taken  husband,  absolutely,  and  after  devising  a  freehold  estate  at 
Hampsthwaite,  then  in  the  occupation  of  Hannah  Simpson,  to  the  child 
or  children  which  his  said  wife  Elizabeth  should  bear  to  him,  their 
heirs  and  assigns,  the  testator  gave,  devised,  and  bequeathed  (among 
other  property)  the  premises  in  question,  in  the  declaration  of  ejectment 
in  this  action  mentioned,  in  manner  following,  that  is  to  say,  <<  I  give, 
devise,  and  bequeath  to  my  son  Dr.  John  Simpson,  his  heirs  and  assigns 
forever,"  the  premises  in  question,  houses  and  lands,  (describing  them,) 
'<  with  all  their  hereditaments,  rights,  members,  and  appurtenances  to 
each  respective  estate  belonging  or  in  any  wise  appertaining  ;  but  if  it 
«»hall  happen  my  said  son  Dr.  John  Simpson  shall  die  without  leaving  any 
child  or  children,  in  that  case  I  give,  devise,  and  bequeath  all  the  before 
mentioned  estates,  &c.,  unto  my  five  children,  viz.  Mary,  the  wife  of 
John  Blesard,  Thomas,  Frances  Katherine,  Dorothy  Ann,  and  Dorinda, 
their  heirs,  and  assigns  forever,  to  be  equally  divided  amongst  them 
share  and  share  alike.  And  if  any  of  my  said  five  children  should  die  be- 
fore they  come  of  age,  without  issue,  such  share  of  hiih,  her,  or  them, 
so  dying,  shall  go  equally  amongst  the  survivors.  My  will  also  is,  and  I 
hereby  order  and  direct,  that  if  my  present  wife  Elizabeth  should  leave 
no  issue  to  inherit  the  freehold  estate  at  Hampsthwaite,  that  all  the  said 
estate  in  the  possession  of  Hannah  Simpson  shall  be  subject  to  the  same 
mode  of  distribution  amongst  my  aforesaid  five  children,  viz.  Mary,  the 
wife  of  John  Blesard,  Thomas,  Frances  Katherine,  Dorothy  Ann,  and 
Dorinda,  as  all  the  other  property  above  mentioned,  given  and '  be- 
queathed to  my  said  son  Dr.  J.  Simpson,  in  case  he  dies  without  issue." 

The  testator  had  been  married  three  times:  by  his  first  wife  he  had  one 
only  child,  namely,  the  said  Dr.  J.  Simpson  in  his  said  will  mentioned, 
who  died  a  bachelor  in  1825;  by  his  second  wife  the  testator  had  one 
only  child,  namely,  William  Simpson,  who  married  Miss  Howgate,  and 
died  in  the  lifetime  of  Dr.  J.  Simpson,  leaving  issue,  namely,  the  lessors 
of  the  plaintiff,  John  Simpson,  and  Mary,  who  married  John  Rolhery, 
since  deceased ;  by  his  third  wife  the  testator  had  not  any  issue ;  but 
he  had  five  other  children,  (the  five  named  in  the  will,)  who  lived  with 
and  were  maintained  and  educated  by  him,  bore  his  name,  and  were  in 
other  respects  treated  as  his  other  children,  but  were  all  five  illegitimate. 

The  testator  died  in  March,  1806,  without  having  revoked  or  altered 
his  said  will,  leaving  the  said  Dr.  J.  Simpson  his  eldest  son  and  heir  at 
law;  and  also  leaving  the  said  five  defendants  him  surviving;  and  the 
same  will  was  shortly  afterwards  duly  proved  in  the  proper  ecclesiasti- 
cal court.  On  the  death  of  the  testator  John  Simpson,  the  said  Dr.  John 
Simpson  entered  into  possession  of  the  premises  in  question  ;  and  on 
the  17th  of  September,  1806,  at  courts  then  held  for  the  said  manor  and 
forest  respectively,  surrendered  the  premises  in  question  to  the  use  then 


740  Doe  d.  Simpson  v.  Simpson.  H.  T.  1838.  [335 

already  or  thereafter  to  be  declared  by  his  will;  and  by  his  last  will  and 
testament  in  writing,  bearing  date  the  31st  of  October,  1808,  duly  exe- 
cuted and  attested  for  the  passing  real  estates,  the  said  Dr.  J.  Simpson 
gave  and  devised  unto  his  nephew,  the  said  John  Simpson,  (one  of  the 
lessors  of  the  plaintiff  in  this  suit,)  and  his  heirs  and  assigns  forever, 
two-third  parts  of  the  said  premises,  and  the  remaining  one-third  part 
thereof  to  his  neice,  the  said  Mary  Rothery  (one  of  the  lessors  of  the 
plaintiff  in  this  suit)  and  her  heirs  and  assigns  forever. 

At  courts  held  for  the  said  forest  and  manor  of  Knaresborough  respec- 
tively, on  the  7th  of  December,  1808,  Dr.  John  Simpson  was  admitted 
tenant  to  the  premises  in  question ;  and  in  July,  1825,  died  without 
issue  and  without  ever  having  been  married,  and  without  having  altered 
or  revoked  his  said  will,  leaving  the  said  lessors  of  the  plaintiff,  John 
Simpson  and  Mary  Rothery,  him  surviving ;  and  his  will  was  shortly 
afterwards  duly  proved  in  the  proper  ecclesiastical  court.  At  the  time 
of  the  death  of  Dr.  J.  Simpson,  the  said  five  children  of  the  said 
John  Simpson  of  Knaresborough,  surgeon,  had  respectively  aUained 
the  age  of  twenty-one  years.  Shortly  after  the  death  of  Dr.  J.  Simp- 
son, at  courts  held  for  the  forest  and  manor  of  Knaresborough  respec- 
tively, on  or  about  the  4th  of  January,  1826,  the  said  defendants  were 
admitted  tenants  to  the  premises  in  question,  under  the  will  of  the  first- 
mentioned  testator,  John  Simpson ;  the  said  Thomas  Simpson,  Mary 
Blesard,  and  Dorinda,  in  their  own  several  and  respective  rights;  Tniz- 
well  Cartledge  as  devisee  under  the  will  of  his  then  deceased  wife,  the 
said  Dorothy  Ann,  named  in  the  will  of  John  Simpson;  and  Edward 
Earnshaw,  as  heir  at  law  of  his  deceased  mother  Fr^mces  Katherine, 
named  in  the  same  will ;  and  they  or  their  undertenants  have  ever  since 
been  in  possession  thereof. 

There  is  an  express  custom  within  the  forest  of  Knaresborough  pro- 
hibiting the  entail  of  lands  within  the  forest ;  but  there  is  no  such  ex- 
press custom  within  the  manor.  There  is,  however,  no  custom  within 
the  manor  enabling  the  entail  of  copyhold,  ahd  the  customs  of  the  manor 
are  considered  by  the  tenants  and  steward,  and  for  the  purposes  of  this 
case,  were  admitted  to  be  the  same  in  that  respect  as  in  the  forest.  The 
manor  of  Knaresborough  is  parcel  of  the  dutchy  of  Lancaster  belonging 
to  the  crown ;  and  certain  customs  still  appear  on  the  rolls  of  the  court 
of  the  said  forest,  and  in  the  office  of  the  dutchy,  purporting  to  have  been 
confirmed  by  a  decree  of  the  dutchy  court  on  the  24th  of  May,  in  the 
5th  year  of  Queen  Elizabeth,  .1563,  by  the  assent  of  all  the  customary 
tenants;  these  customs  were  enrolled  in  the  court  of  the  forest  of  Knares- 
borough on  the  26th  of  February,  1578,  and  the  fourteenth  is  as  fol- 
lows : — That  every  customary  tenant  within  the  said  forest  of  Knares- 
borough may  surrender  his  customary  lands  into  the  hands  of  the  lord 
by  the  head  steward,  learned  steward,  clerk  of  the  court,  grave  or  bedel 
of  the  said  forest  of  Knaresborough,  being  nominated,  known,  and  ap- 
pointed ;  and  in  peril  of  death,  to  two  tenants  of  the  same  tenure  with- 
out the  grave  or  bedel,  to  the  use  of  any  person  or  persons  for  term  of 
years,  for  term  of  life,  or  in  fee  simple,  and  not  in  fee  tail."  The  eigh- 
teenth custom  is  as  follows : — "  That  every  customary  tenant  may  make 
a  surrender  to  any  person  or  persons  of  his  customary  lands  after  his 
death,  and  his  wife's  death,  or  either  of  them,  by  force  whereof  he  and 
she  shall  hold  the  land  for  term  of  his  or  her  life;  and  he  to  whom  the 
surrender  is  made  shall  have  but  one  reversion  after  their  deaths,  and 
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shall  pay  for  his  fine  as  for  one  reversion,  and  the  wife  to  pay  one  fine 
as  tenant  for  term  of  life  ;  and  one  heriot  to  be  paid  of  the  goods  of 
him  that  maketh  the  surrender.'' 

At  courts  held  for  the  said  manor  and  forest  of  Knaresborough  re- 
spectively, on  the  14th  of  October,  1835,  the  lessor  of  the  plaintiff,  John 
Simpson,  was  admitted  tenant  to  two-thirds  of  the  premises  in  question, 
as  devisee  under  the  will  of  Dr.  John  Simpson;  and  the  said  lessor, 
Mary  Rothery,at  the  same  courts,  was  admitted  tenant  to  the  remaining 
third  of  the  premises  in  question,  as  devisee  under  the  said  last-mentioned 
will.  The  lessor  of  the  plaintiff,  John  Simpson,  is  heir  at  law  of  the 
said  first  named  John  Simpson  of  Knaresborough,  surgeon. 

The  questions  for  the  opinion  of  the  Court  were. 

First,  what  estate  in  the  premises  in  question  the  said  Dr.  John  Simpson 
took,  under  the  will  of  the  said  John  Simpson  of  Knaresborough,  surgeon. 

Secondly,  what  estate  in  the  premises  in  question  the  said  Mary,the  wife 
of  John  Blesard,  Thomas  Simpson,  Frances  Katherine  Simpson,  Doro- 
thy Ann  Simpson,  and  Dorinda  Simpson  took  under  the  said  will  on 
the  death  of  the  said  Dr.  John  Simpson,  without  issue. 

Thirdly,  whether,  notwithstanding  such  will,  the  premises  in  question, 
on  the  death  of  Dr.  John  Simpson  without  issue,  descended  on  the  right 
heirs  of  the  said  John  Simpson  of  Knaresborough,  surgeon. 

If  the  Court  should  be  of  opinion  that  under  the  will  of  the  said  John  Simp- 
son of  Knaresborough,  surgeon,  the  said  Dr.  John  Simpson  took  an  estate 
in  fee  simple  absolute  in  the  premises  in  question,  according  to  the  cus- 
tom of  the  said  manor  and  forest,  and  that  on  the  death  of  the  said  Dr. 
John  Simpson  without  issue,  the  premises  in  question  became  vested 
in  the  lessors  of  the  plaintiff  by  his  will,  a  verdict  was  to  be  entered  for 
the  lessors  of  the  plaintiff  on  all  the  demises. 

If  the  Court  should  be  of  opinion  that  under  the  will  of  John  Simp- 
son of  Knaresborough,  surgeon,  the  premises  in  question  on  the  death 
of  the  said  Dr.  John  Simpson,  without  issue,  vested  in  Mary,  the  wife 
of  J.  Blesard,  T.  Simpspn,  F.  K.  Simpson,  D.  A.  Simpson,  and  D.  Simp- 
son, the  verdict  was  to  be  entered  generally  fqr  the  defendants. 

If  the  Court  should  be  of  opinion  that  on  the  death  of  the  said  Dr. 
John  Simpson,  without  issue,  the  premises  in  question  descended  on  the 
right  heir  of  John  Simpson  of  Knaresborough,  surgeon,  then  the  ver- 
dict was  to  be  entered  for  the  plaintiff,  on  the  demises  of  the  said  lessor 
John  Simpson,  and  for  the  defendants  on  the  other  demises. 

If  the  Court  should  be  of  opinion  that  a  title  had  not  been  proved  in 
either  of  the  lessors  of  the  plaintiff,  then  a  verdict  was  to  be  entered 
generally  for  the  defendants. 

Sir  W.  Follett^  for  the  lessors  of  the  plaintiff. 

1.  If  the  premises  devised  had  been  freehold,  the  language  of  the  de- 
vise would  have  conferred  on  Dr.  John  Simpson  an  estate  tail,  with  re- 
mainder to  the  five  children  named  in  the  will.     But, 

2.  The  premises  being  copyhold,  and  parcel  of  a  manor  in  which  there 
-was  no  custom  to  entail.  Dr.  John  Simpson  took  a  fee  simple  conditional, 
subject  to  all  the  incidents  of  the  same  before  the  statute  de  donis. 

3.  Upon  a  fee  conditional  at  common  law,  no  remainder  could  be 
limited;  the  limitation  to  the  testator's  five  children  was  therefore  void; 
a  possibility  of  reverter  descended  to  Dr.  John  Simpson  as  heir  at  law 
of  the  testator;  and  the  fee  simple  conditional  devised  to  him  merged 
in  the  reverter.     He  was  then  seised  of  a  fee  simple  absolute,  and  the 


742  Doe  d.  Simpson  v.  Simpson.   H.  T.  1838.  [339 

surrender  to  the  use  of  his  will  would  be  operative  in  favour  of  both 
the  lessors  of  the  plaintiff. 

First,  if  the  premises  had  been  freehold,  Dr.  J.  Simpson  would  have 
taken  an  estate  tail. 

The  property  is  left  to  Dr.  S.  and  his  heirs ;  but  if  he  should  die 
without  leaving  child  or  children,  to  five  other  persons  and  their  heirs ; 
and  if  either  of  the  five  should  die  under  age  and  without  issue,  the 
share  of  the  party  dying  is  to  go  equally  among  the  survivors. 

The  testator  uses  the  words  heirs,  children,  and  issue  synonymously ; 
and  the  rule  is  settled,  that  where  lands  of  inheritance  are  left  to  one 
and  his  heirs,  but  if  he  die  without  issue,  remainder  over,  that  passes 
an  estate  tail.  2  Powell  on  Devises,  664  (last  edit.),  Walter  v.  Dretr, 
Comyn,  372,  Brice  v.  Smith,  Willes,  1,  Dansey  v.  Cfriffiths,  4  M.  4  S. 
61,  (30  E.  C.  L.  R.,)  Doe  dem.  Ellis  v.  EllU,  9  East,  382,  Doe  dem. 
Scott  V.  Roach,  6  M.  &  S.  482.  Unless,  indeed,  from  other  language 
in  the  same  will,  it  appears  that  the  failure  of  issue  is  confined  to  a 
failure  at  the  time  of  the  testator's  death,  in  which  case  the  limitation 
over  has  been  held  to  constitute  an  executory  devise :  Pells  v.  Brown, 
Cro.  Jac.  590,  Porter  v.  Bradley,  3  T.  R.  143,  Qlover  v.  Moncton,  3 
Bingh.  13,  (11  E.  C.  L.  R.)  Here,  it  is  plain  that  by  heirs  the  testator 
meant  heirs  of  the  body;  the  word  children  has  the  same  effect  as  issue; 
Wilde's  Case,  6  Rep.  17  b,  Davie  v.  Stevens,  Dougl.  321,  Broadhunt 
V.  Morris,  2  B.  &  Adol.  1,  (20  E.  C.  L.  R.,)  Doe  dem.  Smith  v.  Webber, 
1  B.  &  Aid.  713 ;  and  there  is  nothing  to  show  that  the  testator  intended 
to  limit  the  failure  of  issue  to  the  time  of  the  devisee's  death.  Had 
the  premises  therefore  been  freehold,  an  estate  tail  would  have  passed, 
which  the  devisee  might  have  converted  into  a  fee  simple  by  suffering  a 
recovery.     But 

2.  Where  an  estate  tail  would  pass  in  a  freehold,  if  the  premises  be 
copyhold  of  a  manor  which  has  no  custom  of  entail,  the  estate  which 
passes  is  a  fee  simple  conditional.  Pullen  v.  Middleton,  9  Mod.  483, 
Doe  dem.  Spencer  v.  Clark,  5  B.  &  Aid.  458,  (7tE.  C.  L.  R.,)  Rowdtn 
V.  Maltser,  Cro.  Car.  42,  Moore  v.  Moore^  Ambl.  279,  Roe  dem.  Crow 
v.  Baldwere,  5  T.  R.  104.     Then, 

3.  No  remainder  can  be  limited  upon  a  fee  simple  conditional  at  com- 
mon law.  (This  was  admitted  by  the  counsel  for  the  defendants.)  Co. 
Litt.  18,  19  b,  2  Inst.  336,  Co.  Litt.  337  a,  3  Rep.  4,  Williams  t. 
Berkeley,  Plowd.  227,  Boll  v.  Horton,  Vaughan,  360,  Stafford  v.  Buck- 
ley, 2  Ves.  sen.  180,  Badham  v.  Mee,  7  Bingh.  695,  (20  E.  C.  L.  R.;) 
and  the  fee  conditional  merged  in  the  reversion  which  descended  to  the 
devisee ;  Wilson  v.  Piggott,  2  Ves.  354. 

Starkie,  for  the  defendants. 

There  can  be  no  doubt  that  the  testator  intended  the  defendants 
should  have  the  property  in  case  Dr.  J.  Simpson  died  without  any  child 
The  question  is,  whether,  consistently  with  the  rules  of  law,  that  inten- 
tion can  be  carried  into  effect.  To  that  end  it  is  submitted  that,  under 
this  devise,  Dr.  J.  Simpson  took  an  estate  in  fee  subject  to  an  executory 
devise  over  to  the  defendants.  With  a  view' to  give  elTect  to  the  inten- 
tion of  testators,  in  bequests  of  personal  property,  the  words,  if  he  die, 
without  issue,  receive  a  construction  different  from  that  which  is  given 
to  them  in  devises  of  real  property.  The  words  naturally  imply  a  dying 
without  issue  living  at  the  time  of  the  death,  and  that  is  the  construction 
they  receive  in  bequests  of  personal  property  which  is  not  susceptible 
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ofeutail;  Pinbury  v.  Elkin,  1  P.  Wms.  663;  but  in  devises  of  freehold 
property,  for  the  sake  also  of  giving  effect  to  the  intention  of  the  testa- 
tor, the  same  words  are  held,  by  a  technical  interpretation,  to  signify 
an  indefinite  failure  of  issue;  Pure/oy  v.  JRogers,  2  Saund.  388.  If 
then,  in  order  to  give  effect  to  the  intention  of  testators,  the  Courts  put 
a  different  construction  on  the  same  words,  according  to  the  different 
subject  matters  of  the  devise,  they  can  scarcely  be  called  on  to  adopt  the 
technical  interpretation  in  order  to  defeat  the  intention  of  the  testator 
The  construction  of  such  words,  in  cases  where  an  estate  tail  cannot  be 
created,  is  laid  down  in  2  Powell  on  Devises,  564;  Forth  v.  Chapman, 
1  P.  Wms.  663;  Defin  dem,  Geering  v.  Shenton,  Cowp.  410;  Good- 
title  V.  Pegderij  2  T.  R.  720 ;  Crook  v.  DevandeSy  9  Ves.  203 ;  Campbell 
V.  Hardingy  2  Russell  &  Mylne,  390.  And  even  where  an  estate  tail 
could  be  created,  they  have  not  uniformly  been  held  to  mean  an  indefi- 
nite failure  of  issue;  Doe  dem.  Smith  v.  Webber,  1  B.  &  Aid.  713.  So, 
where  money  is  to  be  laid  out  in  the  purchase  of  realty  or  personalty, 
the  Court  has  construed  the  words  so  as  best  to  effect  the  intention; 
Ijord  Glenorchy  v.  Bosville,  Cas.  Temp.  Talb.  3 ;  Meure  v.  Meure,  2 
Atk.  265 ;  Doe  dem.  Chattaway  v.  Smith,  5  M.  &  S.  126.  Here,  in  the 
case  of  a  copyhold,  where  no  estate  tail  is  permitted,  in  order  to  give 
effect  to  the  intention,  the  words  ought  to  receive  the  same  construction 
as  in  the  case  of  a  leasehold.  If  two  meanings  can  be  given,  the  Court 
will  not  take  the  least  obvious,  or  reject  any  of  the  limitations.  Formerly 
there  could  be  no  limitation  over  after  a  devise  in  fee ;  Dyer,  33,  pi.  12 
But  that  rule  was  first  departed  from  in  favour  of  lands  devisable  by 
custom,  and  the  devise  over  was  held  to  be  a  limitation  and  not  a  con- 
dition :  Wellock  v.  Hammond,  Cro.  Eliz.  204;  Ciirteis  v.  Wolverstan, 
Cro.  Jac.  56.  Dr.  J.  Simpson,  therefore,  did  not  take  a  fee  simple 
absolute,  because  the  devise  to  him  is  accompanied  with  a  limitation 
over  which  cannot  be  rejected:  he  did  not  take  a  fee  simple  conditional, 
because  that  would  exclude  any  limitation  over,  and  so  defeat  the 
manifest  intention  of  the  testator  :  in  order  to  effect  that  intention  he 
must  be  held  to  have  taken  a  fee  subject  to  an  executory  devise  over  to 
the  defendants.  And  the  cases  cited  for  the  lessors  of  the  plaintiff  do 
not  exclude  this  construction,  because  they  are  cases  touching  property 
in  which  there  might  be  an  estate  tail ;  this  concerns  properties  in  which 
there  can  be  no  estate  tail,  and.  with  respect  to  which,  therefore,  the 
construction  of  the  words  in  question  ought  to  be  the  same  as  in  a  case 
of  personalty. 

Sir  W.  Follett,  in  reply.  The  words  in  question  mean  a  limitation 
after  an  indefinite  failure  of  issue :  as  an  executory  devise,  that  would 
be  void,  as  too  remote ;  and  as  a  limitation  it  is  void,  because  there  can 
be  no  remainder  after  a  conditional  fee.  It  is  admitted  that,  if  the  pro- 
perty devised  were  freehold,  the  meaning  would  be  an  indefinite  failure 
of  issue;  and  the  same  construction  must  prevail  in  copyhold.  It.  is 
difficult  to  say  why  a  different  construction  has  been  put  on  the  same 
words  in  the  case  of  personalty,  but,  as  far  as  reasons  have  been  given, 
they  make  against  the  defendants.  The  reason  for  the  construction 
adopted  in  the  case  of  personal  property  is,  that  the  property  goes  to  the 
executor;  Forth  v.  Chapman,  Target  v.  Gaunt,  1  Peere  Wms.  433; 
here,  the  property  goes  to  the  heir.  The  property  devised  is  land,  and 
subject  to  the  same  rules  of  descent  as  freehold ;  and  the  reason  of  the 
different  construction  adopted  in  cases  of  freehold  is  to  preserve  the  land 
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to  the  first  donee.  To  apply,  the  rule  of  personalty  to  copyhold,  would 
he  to  take  the  land  from  the  issue  of  the  first  donee.  The  reason  of  the 
distinction  does  not  apply ;  hut  in  Porter  v.  Bradley j  3  T.  R.  843;  Lord 
Kenyon  expressed  a  strong  disapprohation  of  the  distinction  itself.  And 
as  to  the  cases  on  the  settlement  of  money  to  be  laid  out  in  land  or  per- 
sonalty, the  rule  difiers  because  the  course  of  descent  differs;  but  money 
laid  out  in  copyhold  would  follow  the  same  course  of  descent  as  freehold. 
The  intent  of  the  testator  can  only  be  carried  into  efiect  so  far  as  it  is 
legal :  here  the  intent  was  one  which  the  law  does  not  allow  to  be  effected. 
The  intention  was  to  leave  the  property  to  the  defendants  after  an  in- 
definite failure  of  issue  on  the  part  of  the  first  devisee.  And  although, 
according  to  Campbell  v.  Harding,  the  Courts  may  be  astute  to  adopt 
a  construction  in  favour  of  the  issue,  they  will  not  strain  the  law  in 
order  to  favour  a  perpetuity.  Cur.  adv.  vult. 

TiNDAL,  C.  J.  The  claims  of  the  respective  parties  opposed  to  each 
other  in  this  ejectment  will  be  found  to  depend  upon  the  question,  what 
estate  was  taken  by  Dr.  John  Simpson,  under  the  will  of  his  father,  set 
out  in  the  special  case?  On  the  part  of  the  lessors  of  the  plaintiff  it  is 
insisted,  that  he  took  an  estate  in  the  nature  of  a  conditional  fee  at  com- 
mon law,  and  that  the  devise  over  to  the  five  illegitimate  children  of 
the  testator,  was  void,  either  as  a  remainder  or  an  executory  devise:  as  a 
remainder,  inasmuch  as  no  remainder  can  be  limited  upon  or  after  acondi* 
tional  fee ;  and  void  as  an  executory  devise,  inasmuch  as  it  was  limited  after 
a  general  failure  of  issue  of  the  first  taker,  and  is  therefore  too  remote. 

On  the  part  of  the  defendants  it  is  contended,  that  Dr.  John  Simpson 
took  an  estate  in  fee  with  an  executory  devise  over  to  the  testator's  five 
children,  in  the  event  of  his  d3ang  without  leaving  issue  at  the  time  of 
his  death ;  and  that  such  executory  devise  took  effect  upon  his  death 
without  issue.  And  we  are  of  opinion  that,  upon  the  proper  construc- 
tion of  this  will,  with  reference  to  the  subject-matter  of  the  devise,  Dr. 
John  Simpson,  the  devisee,  took  a  conditional  fee,  and  that  the  limita- 
tion over  to  the  five  children  was  void,  either  as  a  remainder,  or  an 
executory  devise. 

The  devise  to  Dr.  John  Simpson,  as  it  occurs  in  the  first  part  of  the 
will,  is  in  these  terms:  "to  him,  his  heirs  and  assigns  forever;  but  if  it 
shall  happen  that  he  shall  die  without  leaving  any  child  or  children," 
then  over  to  the  five  illegitimate  children  of  the  testator.  But,  whatever 
might  have  been  the  construction  of  this  devise,  if  nothing  more  had 
been  expressed  upon  it  in  the  will,  we  think  the  testator  has,  in  a  sub- 
sequent part  of  the  will,  expressly  declared  his  own  meaning  of  the 
devise  to  be,  if  the  first  taker  should  die  "  without  issue.'* 

Now,  it  is  unnecessary  to  cite  authorities  to  show  that,  under  such  a 
devise,  if  the  subject  matter  had  been  land  of  freehold  tenure,  the  de- 
visee. Dr.  John  Simpson,  would  have  taken  an  estate  tail  therein,  and 
the  devise  over  would  have  been  good  as  a  remainder.  But  as  the 
land  in  question  is  copyhold,  and  as  it  is  well  established,  that  copy- 
hold land  is  not  within  the  statute  de  donis,  and  therefore  not  capable 
of  being  entailed,  unless  there  is  a  custom  in  the-  manor  of  which  it  is 
holden,  to  create  estates  tail  therein ;  and  as  it  is  expressly  found  in  the 
special  case,  that  no  such  custom  exists  in  either  of  the  manors  whereof 
the  copyhold  lands  in  question  are  respectively  parcel ;  it  follows  neces- 
sarily, that  the  devisee  could  not  take  an  estate  tail  under  these  words, 
but  that  he  could  only,  as  we  think  h6  did  in  fact,  take  thai  estate 
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which  such  words  would  have  created  before  the  statute  de  donis  was 
passed,  that  is,  a  fee-simple  conditional  at  common  law.  And  it  is  the 
necessary  consequence  of  holding  the  devisee  to  have  taken  such  estate, 
that  no  remainder  over  can  be  limited  or  grafted  upon  it,  there  being 
nothing  left  of  the  original  fee-simple,  but  a  bare  possibility  of  reverter 
to  the  donor. 

And  this  brings  us  to  the  main  and  principal  contention  on  the 
part  of  the  defendants,  namely,  that  even  admitting  the  estate  taken  by 
Dr.  John  Simpson  to  be  a  conditional  fee  at  common  law,  and  that  the 
limitation  over  to  the  five  children  cannot  be  good  by  way  of  remainder, 
yet  that  such  limitation  may  be  good  by  way  of  executory  devise.  The 
argument  on  this  point,  on  the  part  of  the  defendants,  appears  to  stand 
thus  :  that  a  limitation  after  a  general  "  dying  without  issue,"  receives 
a  different  construction,  according  to  the  subject-matter  of  devise ;  that 
if  the  devise  be  of  real  estatCy  the  words  above  mentioned  are  construed 
to  mean  a  general  failure  of  issue,  and  thereby  give  the  first  taker  an 
estate  tail,  and  the  devise  over  becomes  good  as  a  remainder:  but  that 
if  the  devise  be  of  leaseholds  or  personalty,  in  which  no  estate  tail  can 
properly  exist,  the  same  words  are  construed  to  mean  a  "dying  with- 
out issue  living  at  the  death  of  the  first  taker."  And  it  is  observed, 
that  this  distinction  is  so  well  established,  that  Lord  Chancellor  Mac 
ci.£SFi£LD,  in  the  case  of  Forth  v.  Chapman^  interprets  these  very 
same  words,  in  the  same  will,  in  a  different  sense,  according  as  they 
ijvere  applied  to  real  estate  or  personalty.  It  is  urged,  therefore,  that  as 
the  first  taker  cannot  take  an  estate  tail  in  the  premises  devised,  by 
reason  of  the  tenure  of  the  property,  so  that  the  limitation  over  cannot 
be  good  by  way  of  remainder ;  so,  in  order  to  effectuate  the  manifest 
intention  of  the  testator,  the  failure  of  issue  must  be  restricted  "  to  the 
dying  without  issue  living  at  the  death  of  the  first  takers,"  so  as  to 
make  the  limitation  over  good  by  way  of  executory  devise.  But,  ad- 
mitting the  position  laid  down  by  the  defendants  to  be  just  when  ap- 
plied to  the  case  of  leasehold  or  personalty,  we  can  see  no  reason  for 
holding  it  applicable  to  the  case  now  before  us. 

In  the  first  place,  the  subject  matter  of  the  devise  in  the  present  case 
is  real  estate  not  personalty.  If,  therefore,  the  rule  of  construction  de- 
pends upon  the  nature  of  the  property  devised  being  real  or  personal 
estate,  the  same  construction  must  be  allowed  to  apply  in  this  case, 
which  must  be  admitted  to  be  the  proper  construction  with  respect  to 
the  devise  of  property  of  freehold  tenure  in  the  same  terms. 

But  it  appears  to  us,  in  the  next  place,  that  the  true  principle  of  the 
distinction  above  adverted  to,  is  this ;  that  in  the  case  of  property  de- 
scendible to  heirs,  the  words  of  the  devise,  by  restricting  the  general 
sense  of  the  word  "  heirs,"  amount  to  the  limitation  of  an  estate  "  to 
the  devisee,  and  the  heirs  of  his  body,"  which  limitation,  in  cases  where 
the  statute  de  donis  does  not  apply,  conveys  a  fee  conditional ;  and 
when  that  statute  does  apply,  conveys  an  estate  tail :  that  the  estate  so 
limited,  descends  in  either  case  to  the  heirs  special  of  the  first  taker ; 
subject  in  the  former,  to  be  defeated  by  the  birth  of  issue,  and  in  the 
latter-  by  a  common  recovery,  that  is,  subject  to  consequences,  which 
necessarily  belong  to  the  nature  of  such  estates  respectively.  If  then, 
according  to  the  established  rule  of  construction,  the  words  employed 
by  the  testator  convey  a  legal  estate  of  inheritance  to  the  first  taker,  and 
the  heirs  of  his  body,  they  ought  not,  at  the  same  lime,  to  be  so  con- 


746  Doe  d.  Simpson  v.  Simpson.  H.  T.  1838.  [347 

struedy  as  to  create  an  executory  devise,  and  thereby  restrain  the  right 
of  alienation  by  the  tenant,  of  the  fee  conditional,  or  by  the  teDant  in 
tail,  as  the  case  may  be,  in  a  manner  not  allowed  by  law. 

In  the  case  of  leasehold  property  given  to  a  man  and  his  heirs, "  and 
if  he  die  without  leaving  issue,  then  over,"  the  devisee  can  by  no  con- 
struction take  any  legal  estate  of  inheritance,  either  in  fee  simple  or  fee 
conditional,  or  fee  tail,  for  an  estate  of  leasehold  can  never  descend  to 
his  heirs  either  general  or  special.  Some  other  construction  must, 
therefore,  of  necessity  be  put  upon  the  testator's  meaning,  and  the  only 
question  must  be,  whether  he  meant  to  give  the  estate  absolutely  to 
the  first  taker,  or  in  such  manner  as  may  authorize  the  Court  to  give 
effect  to  the  intention  of  the  testator  of  providing  for  the  uherior  objects 
of  his  bounty  by  executory  devise.  But  in  the  case  of  real  properly, 
where  the  first  taker  is  held  to  take  in  fee  tail,  the  primary  intention  of 
the  testator  is  carried  into  effect ;  for  the  estate  (if  not  destroyed  by  the 
act  of  the  party  himself)  must  in  the  course  of  descent  pass  in  succes- 
sion to  the  different  descendants  of  the  first  taker,  until  all  the  issue  are 
extinct.  And,  although  no  devise  over  can  be  limited  upon  the  condi- 
tional fee,  the  intention  of  the  testator  is  carried  into  effect  so  far  as  by 
law  is  possible. 

We  therefore  think  Dr.  John  Simpson  took  under  his  father's  will  a 
fee  simple  conditional  at  common  law ;  and  that  upon  the  death  of  the 
father,  the  possibility  of  reverter  in  the  father  descended  to  and  came 
upon  the  son,  and  that  the  fee  simple  absolute,  and  the  fee  simple  con- 
ditional coming  together,  the  fee  conditional  merged  therein,  according 
to  the  doctrine  laid  down  by  Lord  Hardwicke,  in  2  Vesey,  sen.  354.; 
and  the  consequence  necessarily  follows,  that  being  seised  of  the  fee 
simple,  it  passed  by  his  will  to  the  lessors  of  the  plaintiff  in  the  propor- 
tions in  which  it  stands  devised  to  them  ;  and  that  the  verdict  should 
therefore  be  entered  for  the  plaintiff,  in  the  proportion  of  two-thirds  on 
the  d|3mise  of  John  Simpson,  and  one-third  on  the  demise  of  Mary 
Rothery. 

Judgment  for  plaintiff  accordingly. 


CANTRELL  and  Others  v.  The  Guardians  of  the  Poor  of  the 
WINDSOR  Union.— p.  348. 

Eight  cottages  were  erected  by  the  pariah  of  W.,  (for  the  better  lodging  the  impotent  and  othcf 
poor,)  partly  by  means  of  benefactions,  and  partly  by  a  fund  raised  under  an  enclosure  set, 
accoiding  to  which  such  fund  was  to  be  applied  to  the  relief  of  the  poor,  and  accounted  for  aft 
rates.     The  cottages  were  repaired  out  of  the  poor  rate. 

Four  of  these  cotUges  were  always  let,  at  a  rent  under  their  value,  to  industrious  labourew : 
these  tenants  paid  no  poor  rates,  and  occasionally  received  relief;  but  at  the  time  of  their  be- 
ing admitted  were  likely  to  pay  the  rent,  which  was  always  collected:  Held,  that  these  four 
cottages  were  not  workhouses  for  the  purpose  of  the  statutes  4  4c  6  W.  4,  c.  76 ;  6  5c  6  W.  4, 
C.69. 

This  action  was  brought  by  the  plaintiffs  against  the  defendants,  in 
pursuance  of  an  order  of  the  Lord  Chancellor,  to  ascertain  whether  or 
not  the  defendants  were  entitled  to  take  certain  messuages  and  lands 
described  in  the  declaration,  for  the  purposes  of  the  statutes  4  &  5  W. 
4,  c.  76,  and  5  &  6  W.  4,  c.  69. 
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The  declaration  was  in  trespass,  and  the  defendants  pleaded  not 
guilty,  upon  which  issue  was  joined* 

At  the  trial  before  TiNDAL,  C.  J.,  London  sittings  after  Trinity  term 
1836,  the  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Court  on  the  following  case : — 

The  premises  mentioned  in  the  declaration  are  in  the  parish  of  Old 
Windsor,  and  are  correctly  represented  in  the  following  plan : 
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Some  time  previous  to  the  year  1763,  four  cottages  had  been  erected 
on  land  in  the  parish  of  Old  Windsor,  with  funds  derived  from  various 
legacies  and  benefactions  given  by  individuals  for  the  use  of  the  poor  of 
Old  Windsor,  amounting  in  the  whole  to  45Z. 

Those  cottages  were  situated  at  the  Woodside ;  and  having  fallen  into 
a  very  ruinous  condition,  and  become  incapable  of  being  repaired,  it 
was  agreed  between  Hugh  Hammersley,  Esquire,  and  the  vicar,  church- 
wardens, and  overseers,  and  the  parishioners  of  Old  Windsor,  at  a  vestry 
of  the  said  parish,  held  pursuant  to  public  notice  on  the  23d  of  April, 
1763,  that  the  said  four  cottages  should  be  pulled  down  and  rebuilt  on 
the  parish  plot;  that  the  said  H.  Hammersley  should  contribute  and 
pay  60Z.  towards  rebuilding  the  said  cottages ;  and  that  in  consideration 
thereof  the  said  parish  should  grant  him  a  lease  of  the  land  on  which 
the  four  cottages  then  stood,  for  the  term  of  ninety-nine  years,  renew- 
able for  ever,  at  the  yearly  rent  of  6«. 

The  above  agreement  was  carried  into  effect;  five  cottages  were 
erected  on  the  parish  plot  with  the  60Z.  received  from  the  said  H.  Ham- 
mersley, under  the  above  agreement ;  and  one  other  cottage  was  at  the 
same  time  erected  out^of  a  sum  of  20Z.  bequeathed  by  Dr.  Meredith  to 
the  parish  of  Old  Windsor.  Three  of  the  said  five  cottages  were  gene- 
rally let  at  \L  10«.  each :  the  cottage  erected  out  of  the  20Z.  was  let  at 
2Z.  per  annum :  the  remaining  two  were  occupied  by  the  paupers  of  the 
parish ;  and  the  rents  of  the  four  cottages  so  let  were  applied  at  Easter 
in  gifts  to  the  poor  housekeepers  of  the  parish. 
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In  the  year  1797,  those  cottages  had  become  so  much  dilapidated, 
that  it  was  deemed  more  expedient  to  sell  than  to  repair  them.    It  was, 
therefore,  resolved  and  agreed  at  a  vestry  of  the  parish,  to  sell  the 
same  and  the  land  on  which  they  stood ;  and  that  the  amount  of  the 
purchase-money  should  be  settled  by  the  parish,  and  made  liable  to  the 
payment  of  5Z.  per  cent,  per  annum  on  Easter  Monday  in  every  year, 
to  be  applied  by  the  vicar,  churchwardens,  and  overseers  for  the  relief 
of  the  poor  housekeepers  paying  to  the  church  and  poor  of  the  said 
parish  in  full  compensation  for  the  legacies  with  which  the  said  cottages 
were  formerly  erected.     The  said  cottages  and  land  were  accordingly, 
pursuant  to  a  resolution  of  the  said  vestry,  sold  to  Mrs.  Hammersley 
for  200Z.,  under  an  agreement  which,  reciting  the  above  resolutions,  set 
forth  that  the  poorhousea  were  in  great  decay,  and  that  the  parties  as 
far  as  they  lawfully  might  under  and  by  virtue  of  th^  43  Eliz.  had 
agreed  that  the  money  paid  for  the  purchase  should  be  laid  out  towards 
erecting  and  building  eight  cottages  for  the   better   lodging  of  the 
impotent  and  other  poor  of  the  said  parish  upon  the  tract  of  waste  land 
and  common  situate  about  Penny  Royal  Pond ;  the  same  when  so  erected 
and  built  to  be  for  ever  thereafter  kept  in  repair  by  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  Old  Windsor 
for  the  time  being,  at  the  expense  of  the  said  parish,  and  be  and  remain 
subject  and  liable  to,  and  charged  and  chargeable  with  the  payment  of 
the  sum  of  101.  per  annum,  on  Easter  Monday  in  each  and  every  year, 
clear  of  all  deductions  whatsoever ;  to  be  paid  and  applied  by  the  vicar, 
churchwardens,  and  overseers  of  the  poor  of  the  said  parish  for  the 
time  being,  or  the  major  part  of  them,  in  the  church,  for  the  relief  of 
the  poor  housekeepers  paying  to  the  church  and  poor  of  the  said  parish, 
in  lieu  of  and  in  full  compensation  for  the  said  land  and  appurtenances 
so  agreed  to  be  conveved  to  the  said  Ann  Hammersley  and  her  heirs  as 
aforesaid,  and  the  said  legacies  and  sums  of  money  with  which  the  same 
cottages  were  heretofore  purchased  or  thereon  erected ;  the  said  intended 
eight  new  erected  cottages  to  be  and  remain  subject  and  liable  to,  and 
charged  and  chargeable  with  the  payment  of  the  yearly  sum  of  10«.  on 
Michaelmas  day  in  every  year,  by  the  overseers  of  the  poor  of  the  said 
parish  for  the  time  being,  to  William  Warrington  and  his  successors, 
vicars  of  the  said  parish  of  Old  Windsor,  as  a  compensation  for  and  in 
lieu  of  the  vicarial  tythe  of  the  said  land  so  to  be  enclosed,  and  upon 
which  the  said  cottages  should  be  erected. 

About  the  same  time  a  piece  of  land,  part  of  the  waste  of  the  manor 
of  Old  Windsor,  and  containing  about  four  acres,  was  obtained  under  a 
certain  deed  or  instrument,  made  pursuant  to  an  enclosure  act  of  29 
G.  2,  c.  36,  between  the  major  part  of  the  owners  and  occupiers  of  lands 
in  the  parish  of  Old  Windsor,  entitled  to  right  of  common  of  pasture, 
the  devisees  of  the  lord  of  the  manor,  and  the  overseers  of  the  poor,  of 
the  one  part,  and  James  Bonnell  of  the  9ther  part ;  Bonnell  covenant- 
ing to  pay  to  the  overseers  70J.,  to  be  laid  out  iji  the  purchase  of  ten 
tenements  for  the  use  and  habitation  of  the  poor  of  the  parish ;  which 
deed  was  usually  kept  in  the  parish  chest  of  the  said  parish,  and  was 
enrolled  in  the  office  of  the  clerk  of  the  peace  for  the  county  of  .Berks 
on  the  17th  of-  April,  1798,  and  the  expense  of  preparing  which  deed 
was  paid  by  the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish.     The  same  piece  of  land  was  afterwards  properly  fenced  in, 
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with  a  hedge  surrounding  the  whole  four  acres,  which  fence  always  con- 
tinued from  that  time,  and  was  occasionally  cut  and  trimmed  by  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish. 

A  sum  of  5ill.  having  been  obtained  by  the  said  parish  from  pay- 
ments made  by  certain  individuals,  as  recompenses  agreed  to  be  given 
for  the  enclosure  of  waste  lands  within  the  parish  of  Old  Windsor,  and 
which  payments  were  made  to  the  overseers  of  the  parish,  by  virtue  of 
certain  agreements  purporting  to  have  been  entered  into  under  the  pro- 
visions of  the  29  G.  2,  c.  36,  according  to  the  provisions  of  which  statute 
the  money  was  to  be  applied  to  the  relief  of  the  poor,  and  accounted 
for  as  rates,  the  said  sums  of  541Z.  and  2002.  were,  shortly  after  1797, 
employed  by  the  said  churchvrardens  and  overseers  of  the  poor  of  the 
said  parish  in  the  erection  of  eight  cottages  on  the  said  piece  of  land; 
which  cottages  are  described  upon  the  plan  by  the  letters  A,  B,  C,  D, 

Y  Y,  and  Z  Z.     Six  of  the  cottages,  being  those  marked  A,  B,  C,  D,  and 

Y  Y,  were  in  a  line,  and  were  of  the  same  size,  and  attached  to  each 
other ;  the  remaining  two  were  built  upon  part  of  the  same  plot  of  ground, 
but  at  a  distance  from  the  other  six,  and  are  marked  Z  Z. 

A  well  was  also  dug  when  the  cottages  were  built ;  and  the  well  was 
afterwards  repaired  by  the  overseers  at  the  expense  of  the  parish :  it 
was  common  to  the  whole  of  the  cottages ;  and  the  neighbouring  cottages 
were  also  permitted  to  use  it. 

An  oven  was  afterwards  built  by  the  overseers  for  the  use  of  the  poor ; 
and  also  a  bakehouse  and  privy.  All  these  were  built  out  of  money 
received  from  the  sale  of  the  waste  land,  and  afterwards  repaired  and 
kept  in  repair  by  the  overseers  out  of  the  poor-rate. 

The  two  cottages  in  the  centre  of  the  line,  marked  Y  Y,  were  imme- 
diately upon  their  erection  used  as  a  schoolhouse,  but  were  afterwards 
employed  for  the  reception  and  inhabitation  of  the  parish  paupers,  at 
the  expense  of  the  parish. 

The  division  on  the  plan  marked  W  was  a  small  space  of  ground 
adjoining^the  poorhouse  Z  Z,  and  used  by  the  dependent  poor  in  that 
house.  The  divisions  10  and  11  were  small  gardens,  for  some  time 
occupied  by  labouring  men,  in  the  same  manner  as  the  other  gardens 
hereinafter  mentioned,  but  afterwards  were  used  by  the  inmates  of  the 
poorhouse  Z  Z,  as  gardens. 

The  four  cottages  marked  A,  B,  C,  and  D,  from  the  time  of  their 
erection,  were,  let  to  independent  labourers  as  yearly  tenants,  at  the 
rent  of  60«.  a  year  each,  which  rents  were  received  by  the  church- 
wardens of  the  said  parish,  and  applied  to  charitable  purposes  in  the 
same  way  as  the  rents  of  the  old  cottages  had. been.  The  rent  of  50^. 
a  year,  however,  was  not  the  full  value  of  those  cottages,  which  might 
have  been  let  for  from  2s.  to  2^.  6d.  per  week  each. 

The  occupiers  of  those  cottages  were  never  assessed  to  the  poor-rate 
in  respect  of  them.  Ten  shillings  a  year  in  lieu  of  vicarial  tithes,  in 
respect  of  the  said  piece  of  land,  was  paid  to  the  vicar  of  the  parish, 
out  of  the  poor-rate  of  the  parish  by  the  said  overseers. 

No  person  had  been  accepted  as  tenant  to  the  cottages  A,  B,  C,  or 
D,  who  was  receiving  parish  relief  at  the  time.  It  was  the  course,  pre- 
viously to  persons  being  accepted  as  tenants  of  such  cottages,  to  select 
such  as  were  persons  of  industrious  habits  and  likely  to  pay  the  rent ; 
and  such  rent  was  always  collected :  but  the  tenants  being  labourers, 
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some  of  them  occasionally  received  parish  relief,  which  was  administered 
without  any  reference  to,  or  diminution  on  account  of,  the  occupation 
of  the  cottages,  the  rents  from  which  were  always  paid  from  means  of 
the  tenant,  independent  of  the  parish  relief,  except  in  regard  to  Thomas 
Pope,  who  was  tenant  of  one  of  the  four  last-mentioned  cottages,  and 
paid  the  rent  for  the  same  up  to  the  year  1821,  from  which  time  the 
overseers,  by  the  special  order  of  the  vestry,  paid  the  rent  to  the  church- 
wardens ;  and  upon  two  occasions,  when  the  tenants  of  others  of  the 
said  four  last-mentioned  cottages  had  died  before  the  rent  became  due, 
the  churchwardens  gave  credit  for  the  amount  of  the  rent,  applied  the 
same  with  the  charitable  fund  administered  by  them,  and  repaid  them- 
selves out  of  the  church-rate. 

The  whole  of  the  eight  original  cottages.  A,  B,  C,  D,  Y  T,  Z  Z,  and 
also  the  cottages  X  X,  hereinafter  mentioned,  were  kept  in  repair  with 
funds  obtained  from  the  poor-rate. 

The  paupers  of  the  said  parish  were  received  into  the  cottages  Z  Z, 
and  also  into  the  cottages  Y  Y,  after  they  ceased  to  be  used  as  a  school- 
house,  and  were  lodged  and  maintained  therein  at  the  expense  of  the 
poor-rate  of  the  parish ;  but  those  cottages  not  being  adequate  to  the 
accommodation  of  the  whole  number  of  such  paupers,  two  other  cottages, 
being  those  marked  in  the  plan  with  the  letters  X  X,  were  afterwards 
erected  by  the  parish  for  that  purpose,  and  were  accordingly  so  used  up 
to  the  present  time.  The  cottages  X  X,  Y  Y,  and  Z  Z,  and  the  piece 
of  land  W,  were  not  in  question  in  this  cause. 

The  cottages  marked  Y  Y  could  each  contain  ten  paupers;  the 
cottages  Z  Z  could  each  contain  seven  paupers ;  and  the  cottages  marked 
X  X  could  each  contain  seven  paupers  :  but  the  number  of  paupers  oc- 
casionally exceeded  what  could  be  contained  in  such  last-mentioned 
cottages ;  and  the  overseers,  when  such  occurrence  took  place,  procured 
the  paupers  to  be  received  in  a  public-house  or  elsewhere  in  the  village, 
at  the  expense  of  the  parish,  and  large  sums  had  necessarily  been  ex- 
pended by  the  parish  for  that  purpose. 

On  one  occasion,  the  overseers  applied  to  the  tenant  of  the  cottage 
B  to  receive  and  take  care  of  a  pauper  in  his  cottage,  which  he  con- 
sented to  do  upon  being  paid  for  it :  and,  upon  another  occasion,  a  similar 
application  was  made  to  the  tenant  of  the  cottage  D,  who  received  the 
pauper  in  consideration  of  his  being  paid  by  the  overseers  the  sum  of 
2«.  a  week  as  rent,  and  a  further  payment  for  his  boar^.  Those  were 
the  only  instances  in  which  paupers  had  been  in  any  manner  received 
into  either  of  the  cottages  marked  A,  B,  G,  and  D. 

Part  of  the  plot  of  ground  obtained  in  1797  was  set  out  as  gardens 
to  the  four  cottages  A,  B,  C,  and  D,  and  was  occupied  with  them :  the 
gardens  so  occupied  are  numbered  in  the  plan  with  the  numbers  38,  39, 
40,  and  41. 

So  much  of  the  plot  of  ground  as  was  not  used  for  the  purpose  before 
mentioned,  was  divided  into  small  gardens  for  the  use  of  labouring  in- 
habitants of  the  parish,  as  hereinafter  particularly  mentioned,  and  was 
appropriated  by  the  churchwardens  and  overseers  of  the  parish  to  the 
use  of  the  labouring  inhabitants  of  the  parish,  as  applications  were 
made.  At  first  there  were  not  many  applicants,  and  the  allotments 
were  few  in  number,  but  as  applicants  increased,  the  numbei'  of  allot- 
ments was  gradually  increased. 
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The  occupation  of  the  allotments  enabled  the  occupiers  to  grow  vege- 
tables for  themselves  and  families,  and  had  the  effect  of  assisting  to 
keep  them  off  the  poor-rates ;  but  that  never  was  considered,  and  they 
were  never  told  they  should  receive  less  allowance  in  case  any  of  them 
should  apply  for  relief.  A  few  years  since,  a  part  of  the  ground  which 
•was  so  divided  into  gardens,  was  used  for  the  site  of  a  schoolhouse  and 
garden,  erected  after  the  cottages  Y  Y  ceased  to  be  used  as  a  school- 
house,  with  funds  derived  from  a  bequest  of  Lady  Onslow  for  that  ob- 
ject :  the  space  so  applied  was  not  included  in  this  action. 

The  remainder  of  the  plot  of  ground,  with  the  exception  of  the  allot- 
ments 10,  11,  and  37,  continued  to  be  used  as  garden  ground  up  to  the 
present  time  by  the  labouring  inhabitants  of  the  parish. 

The  plots  which  had  continued  to  be  occupied  by  such  labouring  in- 
habitants are  delineated  upon  the  plan,  and  marked  Nos.  1  to  37  inclu- 
sive, excepting  10  and  11,  which,  as  before  mentioned,  had  for  some 
time  been  used  by  the  inmates  of  the  poor  house  Z  Z,  and  No.  37,  which 
had  been  used  by  the  inmates  of  X  and  Y. 

Many  of  the  plots  were,  and  still  are,  occupied  by  labourers  who  con- 
tributed, and  still  contribute,  to  the  poor-rate  of  the  said  parish,  but 
not  in  respect  of  such  plots.  Some  of  the  labourers  occasionally  re- 
ceived parish  relief,  but  such  relief  was  administered  wholly  independ- 
ent of  the  occupation  of  the  gardens,  not  being  increased  or  diminished 
on  that  account ;  the  gardens  were  never  appropriated  by  way  of  parish 
relief,  and  were  never  occupied  in  connexion  with  any  of  the  buildings. 
The  allotments  were  not  fenced  off  or  divided  from  one  another,  except 
by  small  trenches  trodden  out  between  them. 

The  order  of  the  defendants  requiring  the  overseers  of  Old  Windsor 
to  deliver  up  the  premises  in  question,  bore  date  the  26th  of  January, 
1836,  and  the  order  of  the  Poor  Law  Commissioners,  directing  the 
defendants  to  apply  the  premises  in  question  for  the  purposes  of  the  acts 
of  parliament,  was  issued  on  the  29th  of  February,  1836. 

The  defendants,  on  the  8th  of  April,  1836,  previously  to  entering  on 
the  premises  in  question,  demanded  possession  thereof. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defendants, 
on  the  8th  of  April,  1836,  were  entitled  to  take  the  premises  mentioned 
in  the  declaration,  or  any  of  them,  under  the  authority  of  the  statutes 
4  &  5  W.  4,  c.  76,  and  5  &  6  W.  4,  c.  69,  or  either  of  them. 

If  the  Court  should  be  of  opinion  that  the  defendants  were  not  entitled 
to  take  any  part  of  the  premises  mentioned  in  the  declaration,  a  general 
verdict  was  to  be  entered  for  the  plaintiffs  with  nominal  damages.     Or, 

If  the  Court  should  determine  that  the  defendants  were  authorized, 
as  before  mentioned,  to  take  some  part  of  the  premises,  but  not  the 
whole,  the  like  verdict  was  to  be  entered  for  the  plaintiffs  as  to  such 
part  which  the  defendants  had  no  right  to  take ;  and  a  verdict  for  the 
defendants,  in  respect  of  the  premises  to  which  their  authority  extended. 
And  if  the  Court  should  be  of  opinion  that  the  defendants  had  a  right 
to  take  the  whole  of  such  premises,  then  a  nonsuit  was  to  be  entered. 

The  case  was  argued  in  Michaelmas  term,  by 

Wildey  Serjt.,  for  the  plaintiffs. 

By  the  statute  4  &  5  W.  4,  c.  76,  s.  23,  the  poor  law  commissioners 
have  authority  "to  order  and  direct  the  overseers  of  any  parish  having 
a  workhouse  or  workhouses,  or  any  buildings  capable  of  being  convertea 
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into  a  workhouse  or  workhouses,  to  enlarge  or  alter  the  same ;"  and  by 
8.  26,  to  declare  the  union  of  as  many  parishes  as  they  shall  think  fit, 
whereupon  "  the  workhouse  or  workhouses  of  such  parishes  shall  be  for 
their  common  use."  By  sect.  109,  it  is  enacted,  "that  the  word  work- 
house shall  be  construed  to  include  any  house  in  which  the  poor  of  any 
parish  or  union  shall  he  lodged  and  maintained,  or  any  house  or  building 
purchased,  erected,  hired,  or  used  at  the  expense  of  the  poor-rate,  by 
any  parish,  vestry,  guardian,  or  overseer,  for  the  reception,  employment, 
classification,  or  relief  of  any  poor  person  therein,  at  the  expense  of  such 
parish;"  and  again,  "the  word  poor,"  by  the  same  clause,  "shall  be 
construed  to  include  any  pauper,  or  poor,  or  indigent  person  applying 
for  or  receiving  relief  from  the  poor-rate  in  Eijgland  and  Wales,  or 
chargeable  thereto."  The  cottages  in  question  have  never  been  work- 
houses, either  in  the  ordinary  sense  of  the  word,  or  in  the  wider  sense  of 
sect.  109.  As  to  the  ordinary  sense  they  have  never  been  a  receptacle 
for  parish  paupers ;  and  under  sect.  lOS,  they  have  not  been  erected, 
hired,  or  used  at  the  expense  of  the  poor-rate  for  the  reception,  employ- 
ment, classification,  or  relief  of  any  pauper  at  the  expense  of  the  parish. 
On  the  contrary,  they  have  been  erected  partly,  if  not  wholly,  out  of 
benefactions  to  the  parish,  and  under  the  provisions  of  an  enclosure  act; 
and  instead  of  having  been  occupied  by  paupers,  they  have  been  occu- 
pied by  industrious  labourers  paying  rent.  The  same  observations  are 
'  applicable  to  the  allotments  of  land. 

It  may  be  contended  that,  according  to  the  agreement  of  1797,  they 
were  erected  for  the  reception  of  impotent  poor,  under  the  43  Eliz. ;  but 
under  the  stat.  4  &  5  W.  4,  c.  76,  the  commissioners  have  no  authority 
to  look  into  title  deeds,  or  to  decide  on  titles ;  they  can  look  only  to  the 
actual  uses  of  the  premises  to  be  taken  for  the  purposes  of  unions ;  and 
these  premises  have  never  been  used  as  workhouses. 

Q-oulbum^  Serjt.,  for  the  defendants,  contended  that  the  cottages  had 
beeil  purchased  and  erected  at  the  expense  of  the  parish  funds,  for  the 
employment  and  classification  of  the  poor,  at  the  expense  of  the  parish; 
and  if  such  was  their  original  destination,  any  slight  variation  in  the 
uses  from  time  to  time,  would  not  preclude  the  defendants  from  applying 
them  to  the  purposes  of  the  recent  act. 

He  relied  mainly  on  the  language  of  the  agreement  of  1797,  according 
to  which  the  cottages  were  to  be  erected  for  the  impotent  poor  under  the 
provisions  of  the  43  Eliz.,  and  were  to  be  kept  in  repair  by  the  overseers, 
who  were  liable  to  a  rent  charge,  which  they  must  defray  out  of  the 
poor-rates ;  and  on  the  language  of  the  local  act,  29  G.  2,  c.  36,  s.  2, 
according  to  which  the  sums  received  by  the  overseers  under  that  act 
were  to  be  applied  to  the  relief  of  the  poor  and  accounted  fof  as  poor- 
rates. 

Wilde  J  in  reply,  relied  on  the  definitions  in  s.  109,  contending  that 
these  houses,  originally  erected  out  of  benefactions,  and  payments  under 
an  enclosure  act,  and  not  out  of  the  rates,  had  never  been  used  for  the 
reception,  employment,  classification,  or  relief  of  any  pauper  or  poor  or 
indigent  person  applying  for  or  receiving  relief  from  the  poor-rate. 

Cur.  adv.  vuU. 

TiNDAL,  C.  J.  This  was  an  action  of  trespass,  brought  in  pursuance 
of  the  order  of  the  Lord  Chancellor,  for  the  purpose  of  obtaining  the 
decision  of  this  Court  upon  the  question,  whether  the  defendants  were 
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entitled  to  take  and  use  the  premises,  or  any  of  them,  described  in  certain 
proceedings  in  the  Court  of  Chancery,  for  the  purposes  of  the  statutes 
4  &.5  W.  4,  c.  76,  and  5  &  6  W.  4,  c.  69,  or  either  of  them?  The 
question  related  to  four  cottages,  out  of  eight,  which  were  marked  upon 
the  plan  A,  B,  C,  and  D,  four  pieces  of  land  marked  38,  39,  40,  and  41, 
close  adjoining  to  the  said  cottages,  and  thirty-seven  small  allotments, 
marked  from  No.  1  to  No.  37,  inclusively.  And  we  are  of  opinion,  upon 
the  proper  construction  of  the  said  statutes,  and  the  consideration  of  the 
facts  stated  in  the  special  case,  that  the  guardians  of  the  poor  were  not 
entitled  to  take  and  use  any  part  of  the  premises  above  referred  to. 

The  authorities  given  by  the  first-mentioned  statute  to  the  Poor  Law 
Commissioners,  so  far  as  they  relate  to  the  present  subject  of  inquiry, 
are  the  authority  given  by  the  twenty-third  section,  "to  order  and 
direct  the  overseers  of  any  parish  having  a  workhouse  or  workhouses, 
or  any  buildings  capable  of  being  converted  into  a  workhouse  or  work- 
houses, to  enlarge  or  alter  the  same;"  and  the  authority  given  to  the 
commissioners  by  sect.  26,  is  to  declare  the  union  of  as  many  parishes 
as  they  shall  think  fit,  whereupon  "  the  workhouse  or  workhouses  of 
auch  parishes  shall  be  for  their  common  use;''  and  the  commissioners 
may  issue  orders  and  regulations  for  the  classification  of  such  poor  as 
may  be  relieved  therein,  and  for  other  purposes ;  and  the  question  will 
be,  whether  any  of  the  cottages  above  specified,  or  any  part  of  the  land, 
either  by  reason  of  being  held  and  used  together  with  the  cottages, 
their  mode  of  occupation,  or  otherwise,  can  be  considered  to  fall  within 
the  meaning  of  the  term  "  workhouses"  employed  in  the  act.  If  that 
word  were  received  in  its  ordinary  acceptation,  it  points  to  a  building 
commonly  found  in  most  of  the  parishes  of  England,  inr  which  the  pau- 
pers of  the  parish  are  lodged  and  kept  under  the  control  of  the  parish 
officers,  out  of  the  poor-rate.  But  it  must  be  allowed  that  it  is  used  in 
the  act,  in  a  sense  somewhat  larger  and  mere  comprehensive.  For,  by 
the  interpretation  clause,  (sect.  109,)  it  is  enacted  that  the  word  work- 
house shall  be  construed  to  include  '^  any  house  in  which'  the  poor  of 
any  parish  or  union  shall  be  lodged  and  maintained,  or  any  house  or 
building  purchased,  erected,  hired,  or  used,  at  the  expense  of  the  poor- 
rate,  by  any  parish,  vestry,  guardian,  or  overseer,  for  the  reception, 
employment,  classification,  or  relief  of  any  poor  person  therein,  at  the 
expense  of  such  parish;"  and  again,  "the  word  poor,"  by  the  same 
clause,  "  shall  be  construed  to  include  any  pauper,  or  poor,  or  indigent 
person  applying  for  or  receiving  relief  from  the  poor-rate  in  England 
and  Wales,  or  chargeable  thereto."  The  question  therefore  presented 
to  us,  must  be  determined  by  a  comparison  of  the  evidence  stated  in  the 
special  case,  with  the  definition  or  interpretation  above  given  by  the 
statute ;  and  the  inquiry  becomes  this ;  first,  whether  the  cottages  A, 
B,  C,  and  D,  are  houses  in  which  the  poor  of  the  parish  were  lodged 
and  maintained.  And  we  think  the  general  mode  of  user  of  these  four 
cottages',  from  the  time  they  were  built  in  1797,  down  to  the  passing  of 
the  statute  above  referred  to,  affords  an  answer  to  that  question  in  the 
negative.  It  is  not  a  single  instance,  or  only  a  few  instances,  of  a 
pauper  being  placed  in  one  or  more.of  these  cottages,  that  can  be  con- 
sidered as  giving  to  them  the  class  or  character  to  which  they  belong ; 
but  it  must  be  the  general  purpose  to  which  they  were  applied,  during 
the  whole  or  the  greater  part  of  the  period  to  which  reference  is  made. 
And  we  think  the  preponderancy  of  the  evidence  is  very  great,  that  they 
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were  during  that  period  let  out  by  the  parish  to  independent  labotureTS, 
at  annual  rents ;  such  rents  being  applied  by  the  parish  officers,  not  to 
the  ordinary  purposes  of  the  poor-rate,  but  for  the  charitable  purposes 
to  which  the  funds  out  of  which  the  cottages  were  in  part  originally  built, 
were  destined  by  former  benefactors  to  the  parish.  And  we  think  this 
the  more  evident,  from  the  distinction  in  the  special  case  between  the 
user  of  these  cottages,  and  the  others  which  are  marked  with  the  letters 
X,  Y,  and  Z,  in  which  latter  it  is  stated,  that  the  paupers  of  the  parish 
have  been  received,  lodged,  and  maintained,  at  the  expense  of  the  poor- 
rate.  If,  then,  the  cottages  in  question  do  not  come  within  the  first 
part  of  the  interpretation,  do  they  fall  within  the  latter  part,  which  has 
a  wider  and  a  more  comprehensive  range  ?  Are  they  "  buildings  pur- 
chased, erected,  hired,  or  used,  at  the  expense  of  the  poor-rate,  by  any 
parish,  &c.,  for  the  reception,  employment,  or  relief  of  any  poor  person 
therein,  at  the  expense  of  such  parish?"  This  latter  description,  it  is 
to  be  observed,  involves  two  considerations:  first,  at  whose  cost  the 
building  was  originally  erected  or  purchased ;  and,  secondly,  the  pur- 
pose to  which  it  is  put  and  employed  by  the  parish.  But  although  these 
considerations  are  separate  and  distinct  from  each  other,  yet  unless 
both  parts  of  the  description  concur,  and  are  found  to  apply  to  the 
same  building,  the  case  cannot,  as  it  appears  to  us,  be  held  to  fall  within 
the  second  branch  of  the  statutory  interpretation. 

First,  if  the  only  inquiry  necessary  to  be  made  were  this,  whether 
these  cottages  were  purchased  or  erected,  or  hired  at  the  expense  of  the 
poor-rate ;  the  answer  would  be,  that  as  to  part  of  the  original  cost  of 
the  building,  namely,  to  the  extent  of  200Z.,  they  were  clearly  not  built 
at  the  expense  of  the  poor-rate ;  and  as  to  the  residue  of  such  costs, 
namely,  to  the  extent  of  541Z.,  strictly  speaking,  they  were  not  built 
out  of  the  poor-rate,  though  undoubtedly  they  were  built  out  of  a  fund 
raised  by  the  operation  of  the  enclosure  act,  the  29  G.  2,  which  was 
placed  in  the  hands  of  the  churchwardens  and  overseers,  to  be  applied 
as  the  poor-rates  are,  and  in  relief  of  the  poor-rates ;  so  that  it  would 
be  very  difficult  to  contend  that  the  last-mentioned  sum  is  not  to  be  con- 
siderered  as  poor-rate,  within  the  meaning  of  this  act.  As  to  the  2001., 
indeed,  if  traced  from  its  origin,  it  appears  to  be  a  fund  originally  com- 
posed out  of  benefactions  given  to  the  parish  for  particular  charities, 
increased  from  time  to  time  by  the  alteration  of  the  property  which  had 
been  purchased  by  the  original  fund,  and  other  contributions,  but  still 
maintaining  its  character  of  a  separate  and  distinct  fund  from  the  poor- 
rate  ;  the  distribution  of  the  annual  produce  thereof  being  always  set 
apart,  and  applied  for  those  purposes  of  charity  for  which  it  appeared 
to  be  originally  destined.  It  must  be  admitted,  however,  that  if  the 
inquiry  rested  upon  the  single  point  of  the  cost  of  the  building,  it 
would  be  difficult  to  decide,  with  any  satisfaction,  whether  these  cottages 
formed  workhouses  or  not.  But  there  is  coupled  and  combined  with 
this  description  in  the  statute,  the  purpose  to  which  the  buildings  are 
applied.  And  we  think,  as  we  have  already  stated,  that  these  cottages, 
upon  the  facts  set  out  in  the  special  case,  were  neither  purchased, 
erected,  or  used  for  the  reception,  employment,  or  relief  of  poor  persons 
therein,  that  is,  of  parish  paupers,  at  the  expense  of  the  parish. 

Having  arrived  at  this  conclusion  with  respect  to  the  cottages,  it  is 
almost  unnecessary  to  say,  that  the  same  opinion  will  extend  to  the 
pieces  of  ground  behind  each,  which  are  marked  in  the  plan  as  Nob.  38, 
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39,  40,  and  41,  which  pieces  of  ground  form  part  of,  and  are  occupied 
with  the  same.  And  as  to  the  thirty-seven  small  closes  of  land,  which, 
according  to  the  case,  have  been  usually  allotted  by  the  parish  oflScers 
to  the  labouring  inhabitants  of  the  parish  for  the  purposes  of  gardens ; 
as  the  case  states  expressly,  that  such  allotments  were  made  without 
any  reference  to  the  labourers  contributing  or  not  contributing  to  the 
poor-rate  of  the  parish,  or  receiving  or  not  receiving  parochial  relief; 
we  cannot  see  any  circumstance  belonging  to  the  use  of  such  land 
which  can  bring  it  within  the  interpretation  of  a  workhouse  as  given  by 
the  statute. 

Upon  the  whole,  we  think  that  judgment  should  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


REGULiB  GENERALES.— p.  865. 

Queen's  Bench. — Whereas,  by  the  practice  of  this  Court  in  all 
actions  of  ejectment,  it  is  necessary  that  the  plea  and  consent  rule 
should  be  filed  at  the  chambers  of  one  of  the  Judges  of  the  same  Court, 
it  is  hereby  ordered  that  from  and  after  the  last  day  of  this  present 
term,  the  said  practice  be  discontinued ;  and  that  in  all  such  actions  the 
plea,  with  the  consent  rule  annexed  thereto,  be  delivered  in  like  manner 
as  pleas  in  other  actions,  the  defendant's  appearance  being  first  entered 
with  the  proper  officer  as  heretofore. 

(Signed  by  the  Judges  of  the  Court.) 


Common  Pleas. — It  is  ordered,  that,  on  and  after  the  first  day  of 
next  Easter  term,  every  rule  for  judgment  as  in  case  of  a  nonsuit^  after 
a  peremptory  undertaking  and  default,  shall  be  absolute  in  the  first 
instance. 

It  is  further  ordered,  that,  from  and  after  the  last  day  of  this  present 
Hilary  term,  it  shall  not  be  necessary  to  file  warrants  of  attorney  to 
prosecute  and  defend,  previous  to  or  at  the  time  of  signing  interlocutory 
or  final  judgment,  or  at  any  stage  of  a  cause. 

It  is  also  further  ordered,  that,  from  and  after  the  last  day  of  this 
term,  all  judgments  may  be  signed  on  the  morning  after  the  day  on 
which  the  time  for  pleading  has  expired. 

It  is  also  further  ordered,  that,  on  and  after  the  first  day  of  next 
£aster  term,  every  motion  for  judgment  against  the  casual  ejector  in 
ejectment  in  London  and  Middlesex,  may  be  made  on  any  during  the 
term. 

N.  C.  TiNDAL. 

J.  A.  Park. 

J.  B.  BOSANQUET. 

It  is  ordered,  that,  from  and  after  the  first  day  of  this  present  term, 
every  rule  or  order  of  a  judge  directing  the  discharge  of  a  defendant 
out  of  custody  upon  special  bail  being  put  in  and  perfected,  shall  also 
direct  a  supersedeas  to  issue  forthwith. 

N.  C.  TiNDAL.         J.  A.  Park. 

J.  YaUOHAN.  J.  B.  BOSAKQUET. 


756  Regul^  Generales.   H.T.1838.  [366 

QtJEEN's  Bench, -Common  Pleas,  and  Exchequer. — It  is  ordered, 
that  the  17th  article  of  the  rule  made  in  Hilary  term,  2  W.  4,  for  regu- 
lating the  practice  of  all  the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer  of  Pleas,  be  henceforth  annulled ;  and  that  in  all  cases, 
special  bail  may  be  justified  before  a  judge  at  chambers,  both  m  term 
and  vacation. 

It  is  also  ordered,  that  no  rule  for  a  special  jury  be  granted  on  behalf 
of  any  defendant,  (or  plaintiff  in  replevin^)  except  on  an  affidavit,  either 
stating  that  no  notice  of  trial  has  been  given,  or  if  it  has  been  given, 
then  stating  the  day  for  which  such  notice  has  been  given ;  and  in  the 
latter  case  no  such  rule  is  to  be  granted,  unless  such  application  is 
made  for  it  more  than  six  days  before  that  day ;  provided  that  a  judge 
may,  on  summons,  order  a  rule  for  a  special  jury  to  be  drawn  up  at 
any  time. 

It  is  further  ordered,  that  henceforth  every  rule  of  court  delivered 
out  in  vacation  shall  be  dated  the  day  of  the  month  and  week,  on  which 
the  same  is  delivered  out,  but  shall  be  entitled  as  of  the  term  immedi- 
ately preceding  such  vacation. 

Denman.  J.  Parke. 

N.  C.  TiNDAL.  J.  B.  BOSANQUBT. 

Abinger.  a.  H.  Alderson. 

J.  A.  Park.  J.  Gurnet. 

It  is  hereby  ordered,  that,  on  and  after  the  fourth  day  of  this  present 
Hilary  term,  all  affidavits  sworn  before  a  commissioner  in  the  country, 
or  a  judge  of  assize  on  the  circuit,  be  read  in  the  several  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exchequer,  or  before  any  judge  of 
the  same,  or  any  of  the  masters  thereof,  in  like  manner  as  other  affi- 
davits, and  without  obliging  the  party  filing  them  to  obtain  copies  of  the 
same. 

It  is  further  ordered,  that  all  affidavits  read  before  a  judge  of  any 
of  the  said  courts,  or  before  a  master  of  the  same,  shall  be  filed  with 
the  masters  of  the  said  courts,  and  be  alphabetically  indexed;  such 
affidavits  to  be  delivered  to  the  said  masters  in  order  to  be  filed  four 
times  in  the  year,  that  is  to  say  the  last  day  of  each  term. 

(Signed  by  all  the  Judges.) 


END  OF  HILARY  TERBl 


NEW  CASES 


COURT  OF  COMMON  PLEAS, 


OTHER  COURTS. 


IV   THX 

First  Year  of  the  Reign  of  Victoria. — 1838. 


The  Judges  who  sat  in  Banc  during  this  terra  were, 

TiNDAL,  C.  J.  BoSANQUET,  J. 

Park,  J.  Coltman,  J, 


DRIFFILL  against  TAYLOR.— p.  369. 

An  affidavit  to  hold  to  bail,  ia  a  business  depending  in  eourtt  within  the  meaning  of  11  G.  4,  A 
1  W.  4,  c  70,  i.  4,  over  which,  by  that  statuta,  the  judges  of  all  the  Courts  have  jurisdiction 
10  oommoiia 

Upon  an  affidavit  made  by  the  plaintiff,  before  a  commissioner,  the 
Lord  Chief  Baron,  in  the  absence  of  the  other  judges  from  London, 
made  an  order,  authorizing  the  arrest  of  the  defendant  in  an  action  of 
trover. 

The  defendant  having  afterwards  been  arrested  by  virtue  of  this  affi- 
davit upon  a  writ  issued  out  of  this  Courts  it  was  objected,  that  the 
Chief  Baron's  order  was  void,  and  that  the  defendant  ought  to  be  dis- 
charged, on  the  ground  that  the  affidavit  being  made  before  the  writ 
issued,  was  not  a  business  depending  in  court,  and  that  therefore  the 
Chief  Baron  had  no  jurisdiction  to  make  the  order  under  11  6.  4  &  1 
W.  4,  c.  70,  8.  4,  which  enacts,  '*  That  every  judge  of  the  said  courts, 
to  whatever  court  he  may  belong,  shall  be,  and  he  is  hereby  accordingly 
authorized  to  sit  in  London  and  Middlesex  for  the  trial  of  issues  arising 
in  any  of  the  said  courts,  and  to  transact  such  business  at  chambers,  or 
elsewhere,  depending  in  any  of  the  said  courts,  as  relates  to  matters 
over  which  the  said  courts  have  a  common  jurisdiction,  and  as  may, 
according  to  the  course  and  practice  of  the  Court,  be  transacted  by  a 
single  judge."  ^gy 
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Upon  this  objection,  Whitehurst  having  obtained  a  rule  nisi  to  rescind 
the  order  of  the  Chief  Baron, 

Adams,  Serjt.,  showed  cause.  The  affidavit  leading  to  the  writ,  was 
business  depending  in  this  Court  within  the  meaning  of  sect.  4.  In 
Winter  v.  PaynCy  6  T.  R.  645,  an  affidavit  to  hold  to  bail  was  held  to 
be  business  done  in  court,  and  as  such,  to  be  liable  to  taxation ;  and  in 
Ex  parte  Smithy  7  Dow.  &  Ry.  882,  (16  E.  C.  L.  R.,)— a  decision  on 
the  statute  3  G.  4,  c.  102,  which  gave  judges  authority  to  determine 
"  such  matters  as  might  be  depending," — it  was  held,  that  the  statute, 
giving  increased  jurisdiction  to  the  court,  was  to  be  construed  liberally 
for  the  despatch  of  business;  and  that  an  affidavit  sworn  during  the 
term  was  sufficient  to  bring  the  subject-matter  before  the  Court,  as  '^  a 
matter  depending"  in  the  Court,  within  the  terms  of  the  act  and  the 
king's  warrant  founded  thereon:  and  the  Court  said,  ^^An  affidavit 
sworn  in  the  Court,  or  before  one  of  its  officers,  during  the  term,  though 
not  then  made  use  of,  seems  to  us  sufficient  to  bring  the  subject-matter 
before  the  Court,  so  as  to  render  it '  a  matter  depending'  in  the  Court 
within  the  act  of  parliament.  The  act,  and  the  jurisdiction  arising  ont 
of  it,  are  to  be  construed  liberally,  for  the  despatch  of  business  and  for 
the  benefit  of  the  public." 

If  the  affidavit  in  the  present  case  were  not  business  depending  in  this 
Court,  the  defendant  should  have  applied  to  the  Court  of  Exchequer. 

Whitehurst.  He  could  npt  apply  to  the  Court  of  Exchequer  after 
the  writ  had  issued  from  this  Court.  In  Uz  parte  Smithy  the  decision 
turned  on  the  circumstance,  that  the  affidavit  was  sworn  in  court :  here 
it  wafi  sworn  before  a  commissioner  in  the  country.  And  White  v. 
Payne  turned  on  the  statute  which  empowers  the  Courts  to  tax  "  any 
charges  at  law,"  whether  depending  in  court  or  not.  An  affidavit  to 
hold  to  bail  is  no  part  of  a  suit,  but  a  distinct  preliminary,  not  depend- 
ing in  court.     Richards  v.  Stuarty  10  Bingh.  322,  (25  E.  C.  L.  R.) 

TiNDAL,  C.  J.  This  case  may  be  determined  by  reference  to  the 
language  of  the  4th  section  of  11  6.  4  &  1  W.  4,  c.  70,  which  is  so 
large  and  comprehensive  as  to  include  the  matter  now  in  question.  The 
words  are,  "  That  every  judge  of  the  said  courts,  to  whatever  court  he 
may  belong,  shall  be,  and  he  is  hereby  accordingly  authorized  to  sit  in 
London  and  Middlesex,  for  the  trial  of  issues  arising  in  any  of  the  said 
courts,  and  to  transact  any  such  business  at  chambers,  or  elsewhere, 
depending  in  any  of  the  said  courts,  as  relates  to  matters  over  which 
the  said  courts  have  a  common  jurisdiction,  and  as  may,  according  to 
the  course  and  practice  of  the  Court,  be  transacted  by  a  single  judge." 

It  appears  to  me,  that  the  swearing  an  affidavit,  whether  before  the 
Court  or  a  commissioner,  is  a  business  depending  in  Cour(.  It  is  not, 
strictly  speaking,  part  of  the  suit ;  but  it  is  such  business  as  relates  to 
matters  over  which  the  Courts  have  a  common  jurisdiction,  and  as  may, 
according  to  the  course  and  practice  of  the  Courts,  be  transacted  by  a 
single  judge.  I  think,  therefore,  that  the  Chief  Baron  had  jurisdiction 
to  make  the  order,  and  that  this  rule  must  be  discharged. 

Pare,  J.  This  is  a  wholesome  act,  and  necessary  for  the  regular 
transaction  of  business.  I  had  at  first  some  doubt,  whether  the  affi- 
davit to  hold  to  bail  could  be  called  business  depending  in  Court;  but 
I  come  over  to  t^e  opinion  of  the  other  judges,  on  the  ground,  that  the 
moment  the  affidavit  is  made  to  set  process  in  motion,  there  is  a  busi- 
ness depending. 
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BosANQUET,  J.  I  am  of  opinion,  that  this  was  a  business  dependii^g 
within  the  meaning  of  the  act ;  the  word  suit,  was  probably  intentionally 
avoided ;  for  the  act  gives  authority  in  all  matters  over  which  the  Courts 
have  a  common  jurisdiction.  They  have  a  common  jurisdiction  in  actions 
of  trover ;  and  the  aflSdavit  to  hold  to  bail  in  trover,  is  a  business  relat- 
ing to  matters  over  which  they  have  such  common  jurisdiction.  Is  it, 
then,  a  business  depending  ?  It  is  done  for  the  purpose  of  commencing 
the  suit ;  and,  being  done  before  An  officer  of  the  Court,  is  clearly  a 
business  depending.  Rule  discharged. 


WEBB  against  SMITH.— p.  373. 

1.  -In  an  action  for  bribery  at  a  borough  election,  an  examined  copy  of  the  precept  to 
the  retoming  officer,  taken  from  the  original  at  the  Crown  Office,  is  snfficient  evidence 
of  the  precept. 

2.  The  defendant  effected  the  bribery  by  giving  a  card  to  the  voter  in  an  outer  room, 
which  the  voter  presented  to  another  person  in  an  inner  room,  who  thereupon  gave 
him  money :  Held,  that  this  proof  satisfied  the  allegation  in  the  declaration,  that  the 
defendant  gave  the  money ;  and, 

3.  That  it  was  competent  to  the  plaintiff  to  prove  that  ,the  defendant,  on  the  same  day 
and  at  the  same  place,  gave  cards  to  other  persons  besides  those  named  in  the  decla- 
ration. 

The  declaration  stated,  that  the  borough  of  Bridgwater,  in  the  county 
of  Somerset,  is  an  ancient  borough,  and  that  for  a  long  space  of  time 
two  burgesses  of  the  said  borough  had  been  elected  and  sent,  and  had 
been  used  and  accustomed,  and  of  right  ought  to  have  been,  and  still 
of  right  ought  to  be  elected  and  sent  to  serve  as  burgesses  for  the  said 
borough,  in  the  parliament  of  this  kingdom.  That,  on  the  6th  of  May, 
1837,  a  certain  writ  of  our  late  sovereign  William  IV.,  issued  out  of  his 
said  late  Majesty's  Court  of  Chancery  at  Westminster,  directed  to  the 
sheriff  of  the  county  of  Somerset,  whereby, — after  reciting  that  John 
Temple  Leader,  Esq.,  was  then  duly  chosen  one  of  the  burgesses  for 
the  borough  of  Bridgwater,  in  the  said  sheriff's  county,  for  his  late 
Majesty's  parliament,  summoned  to  be  holden  at  his  said  late  Majesty's 
city  of  Westminster,  on  the  19th  of  February,  in  the  fifth  year  of  his 
said  late  Majesty's  reign,  on  which  day  his  said  late  Majesty's  parlia- 
ment was  begun  and  holden,  and  from  thence,  by  several  adjournments 
and  prorogations,  had  been  adjourned  and  prorogued,  and  was  there 
then  holden ;  and  that  the  said  John  Temple  Leader,  having  been  so 
chosen  a  burgess  for  the  said  borough,  had  since  accepted  the  o£Sce  of 
steward  or  bailiff  of  his  said  late  Majesty's  three  Chiltem  Hundreds 
of  Stoke,  Desborough,  and  Bonenham,  in  the  county  of  Buckingham, 
as  by  a  letter  of  his  said  late  Majesty's  right  trusty  and  well-beloved 
councillor,  James  Abercromby,  Speaker  of  his  said  late  Majesty's 
Lower  House  of  Parliament,  more  fully  and  plainly  appeared;  by 
means  whereof  his  said  late  Majesty's  subjects  of  the  said  borough  of 
Bridgwater,  were  deprived  of  one  burgess  to  treat  for  the  benefit  of  the 
same  borough  in  his  said  late  Majesty's  parliament;  nevertheless  his 
said  late  Majesty,  being  unwilling  that  the  commonalty  of  his  kingdom, 
in  his  said  parliament  assembled  to  treat  of  business  concerning  his  said 
late  Majesty,  the  state  and  defence  of  his  kingdom,  and  the  church,  from 
the  aforesaid  cause  should  be  diminished  or  lessened,  whereby  those 
affairs  might  not  have  a  due  end ; — his  said  late  Majesty  commanded 
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the  said  sherifF  that,  in  the  place  of  the  said  J.  T.  Leader  within  the 
horough  aforesaid,  one  other  fit  and  discreet  burgess  of  the  aforesaid 
borough,  (proclamation  being  first  made  of  the  premises  and  of  the  day 
and  place,)  freely  and  indifferently  by  those  who  should  be  present  at 
the  proclamation,  according  to  the  form  of  the  statute  in  that  case  made 
and  provided,  the  said  sheriff  should  cause  to  be  elected,  and  the  name 
of  such  burgess  to  be  inserted  in  certain  indentures,  to  be  thereupon 
made  between  the  said  sheriff  and  those  who  should  be  present  at  such 
election,  whether  at  the  said  election  he  should  be  present  or  absent ; 
and  should  cause  him  to  come  to  the  said  parliament ;  so  that  the  same 
burgess  so  to  be  chosen  might  have  full  power  and  sufficient  authority 
for  himself  and  the  commonalty  of  the  aforesaid  borough,  to  do  and  con- 
sent to  those  things  which,  in  his  late  Majesty's  parliament  aforesaid, 
by  the  common  council  of  his  said  late  Majesty's  realm,  by  the  bless- 
ing of  God  should  happen  to  be  ordained  upon  the  said  affairs ;  willing, 
nevertheless,  that  neither  the  said  sheriff,  nor  any  other  sheriff  of  that 
his  said  late  Majesty's  kingdom  in  anywise  should  be  elected ;  and  the 
election  so  made,  distinctly  and  openly  under  the  said  sheriff's  seal, 
and  the  seals  of  those  who  should  be  present  at  such  election,  the  said 
sheriff  should  certify  to  his  said  late  Majesty  in  his  Chancery,  forthwith 
remitting  to  his  said  late  Majesty  one  part  of  the  said  indentures  an- 
nexed to  the  said  writ,  together  with  said  writ :  which  said  writ  after- 
wards, and  before  the  return  thereof,  to  wit,  on  the  7th  of  May,  1837, 
aforesaid,  was  delivered  to  Alexander  Adair,  Esq.,  who  then  and  from 
thence,  until  and  at,  and  after  the  return  of  said  writ,,  was  sheriff  for 
the  said  county  of  Somerset,  to  be  executed  in  due  form  of  law :  by 
virtue  of  which  said  writ,  afterwards  and  before  the  return  thereof,  to 
wit,  on,  &c.,  Alexander  Adair,  then  being  such  sheriff  as  aforesaid,  made 
his  certain  precept,  in  writing,  under  the  seal  of  his  said  office  of  sheriff 
of  the  said  county  of  Somerset,  directed  to  the  mayor,  aldermen,  and . 
burgesses  of  the  said  borough  of  Bridgwater,  for  the  election  there  of 
one  burgess  for  the  said  borough,  in  the  place  of  said  J.  T.  Leader, 
according  to  the  said  writ :  by  virtue  of  which  said  precept,  afterwards 
and  before  the  return  of  the  said  writ,  to  wit,  on  the  15th  of  May  in 
the  year  aforesaid,  the  election  of  one  burgess  for  the  said  borough  was 
had  and  made :  That  before  and  at  the  said  election,  Henry  Broadwood, 
Esq.,  was  a  candidate,  that  he  might  be  elected  and  returned  to  serve  as 
one  of  the  burgesses  for  the  said  borough,  in  the  aforesaid  then  next 
parliament:  Yet  the  defendant,  well  knowing  the  premises,  but  not 
regarding  the  statute  in  such  case  made  and  provided,  before  the  said 
election  for  the  said  borough,  to  wit,  on,  &c.,  did  corrupt  one  Isaac 
Jones,  who  then  claimed  to  have  a  right  to  vote  in  the  said  election,  to 
give  his  vote  in  that  election  for  the  said  Henry  Broadwood,  so  being 
such  candidate  as  aforesaid,  by  then  corruptly  giving  to  the  said  Isaac 
Jones  a  large  sum  of  money,  to  wit,  101. ;  which  said  sum  of  101  was 
then  given  by  the  defendant  to  the  said  Isaac  Jones,  as  and  for  a  reward 
to  the  said  Isaac  Jones,  to  give  his  vote  in  the  said  election  for  the  said 
Henry  Broadwood,  contrary  to  the  form  of  the  statute  in  such  case 
made ;  whereby,  and  by  force  of  the  same  statute,  the  defendant  for- 
feited for  his  said  offence  the  sum  of  500i.,  and  an  action  accrued  to 
the  plaintiff  to  demand  and  have  of  and  from  the  defendant  the  sum  of 
&00L 
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Two  other  acts  of  bribery  by  giving  money  to  Henry  Bradford  and 
Thomas  Bennett,  were  also  set  forth  in  the  declaration. 

At  the  trial,  before  Bosanquet,  J.,  at  the  last  Taunton  Spring  assizes, 
it  appeared  that  the  nomination  of  candidates  for  the  borough  of  Bridg- 
water was  fixed  for  Monday,  the  15th  of  May,  1837,  the  election  to 
commence  on  the  following  day ;  and  the  principal  acts  of  bribery  were 
alleged  to  have  been  committed  on  Sunday  the  14th.  It  was  proved, 
that  upon,  that  day  the  house  of  a  person  named  Murlis  was  opened  for 
the  purpose  of  giving  bribes  to  the  voters,  and  that  the  following  con- 
trivance was  resorted  to : — The  defendant,  standing  in  a  front  room  of 
the  house,  received  the  voters  there,  and  gave  a  card  to  all  those  to 
whom  he  considered  it  expedient  to  offer  a  bribe ;  with  that  card  the 
voters  were  directed  to  another  room,  which  was  partially  darkened, 
and  in  which  another  man,  a  stranger  to  Bridgwater,  was  sitting  at  & 
table ;  to  that  stranger  the  voters  gave  their  cards,  and  in  return  for 
each  card  a  small  parcel,  containing  102.,  was  placed  on  the  table :  all 
the  voters  who  took  such  parcel  away  with  them,  voted  for  Mr.  Broad- 
wood. 

The  precept  of  the  sheriff  to  the  mayor  of  Bridgwater,  was  proved 
by  an  examined  copy  of  a  document  in  the  Crown-office,  purporting  to 
be  such  precept.  The  under-sheriff,  who  was  called  as  a  witness,  stated, 
that  upon  similar  occasions  he  sometimes  retained  the  precept,  some- 
times returned  it,  with  the  indentures,  to  the  Crown-office ;  and  as  upou 
search  he  had  been  unable  to  find  this  precept  among  his  papers,  he  had 
no  doubt  it  had  been  returned  to  the  Crown-office. 

It  was  objected,  that  it  was  not  the  sheriff's  duty  to  return  the  pre- 
cept to  the  Crown-office ;  that  the  Crown-office  was  not  the  proper  place 
of  custody ;  and  that,  therefore,  the  examined  copy  was  not  admissible 
in  evidence.  The  objection  was  overruled.  Evidence  was  also  received, 
.  after  objection,  which  was  overruled,  of  the  defendant's  having,  in  the 
course  of  the  same  day,  and  at  the  same  place,  given  cards  to  other 
voters  besides  the  three  named  in  the  declaration ;  and  that  such  voters 
also  went  into  the  inner  room,  received  their  lOZ.,  and  voted  for  Broad- 
wood. 

A  verdict  having  been  found  for  the  plaintiff,  for  one  penalty, 

Bo7npas^  Serjt.,  on  the  first  day  of  the  term,  moved  for  a  new  trial, 
on  the  ground,  that  the  copy  of  the  precept,  and  the  acts  of  the  defend- 
ant other  than  those  set  forth  in  the  declaration,  ought  not  to  have  been 
received  in  evidence. 

The  sheriff,  he  contended,  should  have  been  called  to  produce  the 
original  precept :  at  all  events,  evidence  should  have  been  given  to  show 
that  the  document  in  the  Crown-office  was  the  original ;  Adamihwaite 
V.  Synge^  4  Campb.  872 ;  for  the  Court  could  not  look  at  a  copy  first, 
to  see  whether  or  not  a  precept  had  been  issued ;  and  a  copy,  if  admi&» 
sible,  should  have  been  procured  from  the  sheriff 's-office,  not  from  the 
Crown-office,  the  sheriff  not  being  called  on  to  return  the  precept. 

Then,  the  evidence  of  acts  done  by  the  defendant,  ought  to  have  been 
confined  to  those  specified  in  the  declaration,  otherwise  the  defendant 
was  taken  by  surprise.  [Bosanquet,  J.  The  defendant  was  co-ope- 
rating with  another  person,  and  the  evidence  was  admitted  to  show  the 
neienterJ]  But  the  acts  were  distinct,  and  as  little  admissible  as,  under 
one  indictment,  different  acts  of  felony  committed  at  different  times ;  or 
different  libels  in  an  action  for  one  only. 
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At  all  events,  the  evidence  did  not  support  the  charge  in  the  declara- 
tion that  the  defendant  bribed  by  giving  lOZ. :  the  defendant  had  no- 
thing to  do  with  the  money,  and,  for  aught  that  appeared,  might  have 
been  ignorant  that  it  was  given ;  even  if  he  knew  it,  the  allegation  ought 
to  have  been,  not  that  he  gave  the  money,  but  that  he  gave  a  card,  in 
consequence  of  which  the  money  was  furnished  by  another.  Stat  2  G. 
2,  c.  24,  s.  7,  enacts,  that,  "  If  any  person  by  himself,  or  any  person  em- 
ployed by  him,  doth  or  shall,  by  any  gift  or  reward,  or  by  any  promise, 
agreement,  or  security  for  any  gift  or  reward,  corrupt  or  procure  any 
person  or  persons  to  give  his  or  their  vote  or  votes,  or  to  forbear  to  give 
his  or  their  vote  or  votes  in  any  such  election,  such  person  so  offending 
in  any  of  the  cases  aforesaid,  shall  for  every  such  offence  forfeit  the 
sum  of  500Z/'  The  act,  therefore,  should  have  been  described  as  it 
occurred ;  for  the  statute  draws  the  distinction  between  those  who  give 
money,  those  who  employ  others,  and  those  who  give  security :  what 
the  defendant  gave  was  a  check  or  security. 

TiNDAL,  G.  J.  I  think  there  is  no  ground  for  either  of  the  two  last 
objections.  One  of  them  is,  that  the  charge  against  Smith  being,  that 
he  corruptly  gave  lOL  each  to  Isaac  Jones,  Henry  Bradford,  and  Thomas 
Bennett,  as  a  reward  to  give  their  vote  for  Henry  Broadwood,  evidence 
was  admitted  that,  on  the  same  day,  he  pursued  with  respect  to  other 
persons  the  same  course  which  he  had  pursued  with  respect  to  Jones; 
and  I  am  of  opinion  that  such  evidence  was  properly  received  to  show 
that  Smith  was  cognisant  of  the  proceedings  in  the  inner  room.  It  was 
a  link  in  the  chain  of  proof,  which  tended  to  establish  his  guilty  know- 
ledge. 

The  other  objection  is,  that  as  Smith  was  not  the  person  who  actually 
gave  the  money,  the  proof  does  ^ot  correspond  with  the  charge  in  the 
declaration.  If  a  security  had  been  given  instead  of  money,  I  agree 
that  it  ought  to  have  been  so  alleged.  But  here,  the  voter  received  a 
card  from  the  defendant  in  an  ante-room,  upon  the  production  of  which 
in  an  inner  room  he  received  the  money :  that  is  evidence  that  the 
defendant  was  co-operating  in  the  delivery  of  the  money ;  it  is  the  same 
thing  in  effect  as  if  he  had  pointed  to  a  drawer  in  which  the  money  was 
to  be  found ;  and  was  evidence  from  which  the  jury  might  be  called  on 
to  say,  whether  it  did  not  amount  to  a  delivery  of  the  money.  The 
jury  nave  so  found ;  and  there  is  no  reason  for  disturbing  the  verdict. 

With  respect  to  the  precept ;  we  will  examine  the  writ,  the  precept, 
and  the  indentures,  before  we  pronounce  an  opinion. 

Pare,  J.  I  will  only  add  a  word,  to  say,  that  in  cases  of  libel  and 
slander,  other  libels  and  slanders,  proceeding  from  the  same  defendant, 
are  admitted  in  evidence  to  show  the  animus ;  as  in  cases  of  passing 
counterfeit  money,  several  acts  are  proved  to  show  the  scienter. 

BoSANQUET,  J.  I  retain  the  opinion  I  expressed  at  the  trial,  that 
the  evidence  objected  to  was  properly  received.  The  defendant,  in  an 
outer  room,  gave  cards  to  the  voters ;  and  to  show  that  he  knew  such 
cards  would  produce  money,  it  was  very  important  to  prove  that  on  the 
same  day,  and  in  the  same  place,  he  was  cognisant  of  what  passed  in 
the  inner  room.  It  was  not  like  showing  that  he  had  bribed  some  other 
voter,  at  some  other  place. 

With  respect  to  the  objection  to  the  declaration ;  if  the  act  could  not 
be  charged  as  it  is  there,  it  could  not  be  charged  at  all  when  committed 
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by  an  agent ;  and  I  cannot  understand  that  an  agent  is  not  liable.  But 
if  the  defenddnt,  in  league  with  the  person  in  the  inner  room,  gives  a 
card  which  he  knows  will  procure  the  money,  he  may  be  said  to  give  the 
money  himself;  the  two  are  equally  principals. 

CoLTMAN,  J.  I  think  other  acts  done  at  the  same  place,  and  about 
the  same  time,  were  evidence  to  show  co-operation  on  the  part  of  the 
defendant ;  and  if  he  was  in  co-operation  with  a  colleague,  he  is  pro- 
perly charged  to  have  delivered  the  money  himself.  Even  in  felony, 
where  great  care  is  taken  not  to  embarrass  the  prisoner,  similar  acts, 
done  about  the  same  time  as  the  principal  offence,  are  admitted  in  evi- 
dence to  show  the  animus. 

On  this  day, 

TiNDAL,  C.  J.,  said,  We  have  now  been  furnished  with  copies  of  the 
writ,  the  precept,  and  the  indentures ;  and  we  think  the  examined  copy 
of  the  precept  was  properly  received  in  evidence. 

On  sending  to  the  Crown-office,  the  plaintiff  received  copies  of  these 
documents ;  but  it  is  objected,  that  the  precept  ought  not  to  have  been 
returned  to  the  Crown-office,  and  that  therefore  the  original  was  the 
only  evidence. 

It  appears  to  us,  however,  that  the  regular  course  is,  to  return  the 
precept.  The  writ  requires  the  sheriff  to  cause  a  burgess  to  be  elected, 
and  his  name  to  be  inserted  in  the  indentures  between  the  sheriff  and 
those  who  shall  be  present  at  the  election ;  to  cause  him  to  come  to  the 
parliament ;  and  to  certify  the  election  so  made  to  his  Majesty  in  Chan- 
cery, remitting  one  part  of  the  indentures'  annexed  to  the  writ,  together 
with  the  writ :  and  the  precept  to  the  returning  officer,  requires  him  to 
proceed  with  the  election  according  to  the  writ.  Accordingly,  when 
the  indentures  are  handed  over  from  the  returning  officer  to  the  sheriff, 
there  is  endorsed  on  the  precept,  "  The  execution  of  this  writ  appears 
in  certain  schedules  hereunto  annexed. — ^A.  B.,  Sheriff." 

The  precept  therefore  ought  to  be  annexed  to  the  indentures,  and 
form  a  part  of  the  return.  When  the  sheriff  returns  the  indentures, 
he  says,  "  The  return  appears  in  certain  schedules  hereunto  annexed :" 
that  must  include  the  precept ;  and  it  can  only  be  through  negligence, 
if  it  is  not  returned.  In  Read  v.  Robinson^  Willes,  422,  the  objection 
was  taken  on  the  opposite  ground.  There,  it  was  objected  on  the  part 
of  the  defendant,  that  the  precept,  together  with  the  indentures,  ought 
to  have  been  returned,  and  filed  in  Chancery ;  and  that  a  copy  of  the 
precept  on  record  ought  to  have  been  produced :  so  difficult  is  it  to  please 
all  defendants.  Rule  refused. 


HALL  against  SWIFT.— p.  381. 

A  right  to  a  WAter«0UTie  is  not  destroyed  by  the  owner's  altering  the  ooane  of  the  stream;  and 
the  owner  may  establish  his  claim,  notwithstanding  an  interruption  within  twenty  years  of  his 
action  bronght  to  enforce  the  right 

The  declaration  stated  that  the   plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievances  by  the  defendant  hereinafter  men- 
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tionedy  WBS,  and  from  thence  hitherto  had  been,  and  still  is  seised  in 
his  demesne  as  of  fee,  of  and  in  certain  lands  and  premises,  with  the 
appurtenances,  situated  in  the  county  of  Stafford ;  and  by  reason  thereof 
long  before  and  at  the  time  of  the  committing  of  the  grievances  herein 
after  mentioned,  of  right  ought  (o  have  had  and  enjoyed,  and  still  of 
right  ought  to  have  and  enjoy  the  benefit  and  advantage  of  the  water 
of  9  certain  stream  or  water-course,  which,  during  all  that  time,  of  right 
ought  to  have  run  and  flowed,  and  still  of  right  to  run  and  flow  unto 
and  into  the  said  lands  and  premises  of  the  plaintiff,  for  the  supplying 
the  same  with  water;  and  for  the  irrigating  and  watering  of  the  said 
lands  and  premises;  and  for  the  benefit  and  improvement  of  the  soil 
thereof;  and  for  the  use  of  the  plaintiff  in  his  trade  and  business  of  a 
currier,  and  otherwise;  and  of  the  cattle  of  the  plaintiff  depasturing  in 
the  said  lands  and  premises:  and  then  alleged,  that  the  defendant  had 
wrongfully  obstructed  and  diverted  the  stream  above  the  plaintiff's 
premises,  to  the  great  injury  of  the  plaintiff. 

The  defendant  pleaded,  first,  not  guilty;  and,  secondly,  a  trav^erse  of 
the  plaintiff's  right. 

The  obstruction  and  diversion  complained  of  were  proved  at  the  trial; 
but  it  appeared  that,  after  those  grievances  had  been  conmiitted  by  the 
defendant,  the  plaintiff  had  to  some  extent  altered  the  course  of  the 
stream,  at  a  spot  above  his  own  lands. 

It  was  proved  that,  at  a  period  much  earlier  than  twenty  years  before 
the  commencement  of  this  action,  the  stream  had  flowed  through  the 
plaintiff's  lands;  but  that  there  had  been  some  interruption  about 
twenty-two  years  before  the  action;  and  it  was  not  till  within  nineteen 
years  that  the  stream  had  again  flowed  constantly  in  its  former  course. 

A  verdict  having  been  found  for  the  plaintiff, 

Maule  moved  to  set  it  aside,  on  the  ground,  First,  that,  the  course  of 
the  stream  having  been  altered  by  the  plaintiff,  it  was  not  the  same 
stream  which,  in  the  language  of  the  declaration,  <'  long  before,  and  at 
the  time  of  the  grievances  committed  by  the  defendant,  of  right  ought 
to  have  run  and  flowed,  and  still  of  right,  ought  to  run  and  flow  unto 
and  into  the  lands  and  premises  of  the  plaintiff,  for  supplying  the  same 
with  water,  and  irrigating  and  improving  the  soil;"  but  a  new  water- 
course, with  a  new  direction  given  to  it  by  the  plaintiff,  and  in  respect 
of  which,  as  he  could  have  acquired  no  prescriptive  rights,  he  had  failed 
to  establish  in  proof  the  allegations  of  the  declaration. 

Secondly,  that  the  interruption  which  occurred  previously  to  the  period 
of  twenty  years  before  the  action,  having  continued  to  a  time  within 
that  period,  there  was  no  evidence  sufficient  to  establish  the  plaintiff's 
claim. 

TiNDAL,  C.  J.  I  think  that  these  objections  to  the  verdict  ought  not 
to  prevail.  The  declaration  states  a  general  right  in  the  plaintiff  to  the 
use  of  water,  which  long  before,  and  at  the  time  of  the  grievances  com- 
mitted by  the  defendant,  ought  to  have  run  and  flowed,  and  still  oin^ht 
to  run  and  flow  unto  and  into  the  lands  of  the  plaintiff;  it  appears,  that 
the  water  in  question  flowed  into  the  plaintiff's  lands  from  the  defend- 
ant's; but  that  some  alteration  had  been  made  in  the  course  of  the 
stream,  at  a  spot  above  the  plaintiff's  premises ;  and  it  is  said  that  that 
IS  an  answer  to  the  right  set  up  in  the  declaration.  If  so,  any  alteration, 
however  slight,  would  destroy  the  right,  however  long  established.  No 
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authority  nasbeen  cited  in  support  of  such  a  proposition;  and  I  think  it 
cannot  be  maintained. 

The  second  objection  is,  that  though  the  stream  was  proved  to  have 
flowed  to  the  plaintiff's  premises  more  than  twenty  years  ago,  yet  as 
there  was  some  interruption  before  the  twenty  years  began  to  run,  and 
the  stream  did  not  flow  again  in  its  former  course  till  within  nineteen 
years,  there  is  a  want  of  sufficient  evidence  to  support  the  plaintiff's 
claim.  But  it  would  be  very  dangerous  to  hold,  that  a  party  should  lose 
his  right  in  consequence  of  such  an  interruption :  if  such  were  the  rule, 
the  accident  of  a  dry  season,  or  other  causes  over  which  the  party  could 
have  no  control,  might  deprive  him  of  a  right  established  by  the  longest 
course  of  enjoyment. 

Rule  refused. 


DOE  dem.  GATEHOUSE  against  REES.— p.  384. 

A  forfeiture  of  a  lease  accruing  on  the  lessee's  insolvency,  is  waived  by  acceptance  of  rent  from 
him  aAer  his  discharge  under  the  Insolvent  Debtors'  Act;  and  the  non-payment  of  a  debt 
specified  in  his  schedule  to  be  due  to  the  lessor,  is  not  a  continuing  insolvency  to  constitute  a 
new  forfeiture  after  such  acceptance  of  rent 

Ejectment  for  a  dwelling-house  in  Chichester,  which  the  defendant 
held  under  a  lease  granted  in  1831,  to  become  voidable  'Mn  case  the 
tenant  should  become  a  bankrupt,  or  be  insolvent."  The  demise  was 
laid  on  the  26th  of  January,  1838. 

At  the  trial,  before  Vauohan,  J.,  it  appeared,  that  the  defendant  had 
obtained  his  discharge,  under  the  Insolvent  Debtors'  Act,  in  January, 
1836 ;  that  the  lessor  of  the  plaintiff  was  a  creditor  to  a  considerable 
amount,  which  still  remained  unpaid ;  but  that  he  received  the  rent, 
which  became  due  in  respect  of  the  premises,  at  Christmas,  1837. 

Vauohan,  J.,  considered  this  a  waiver  of  the  forfeiture  ;  and  under 
his  direction  a  verdict  was  found  for  the  defendant. 

Jlndrewsj  Serjt.,  moved  for  a  new  trial,  on  the  ground,  that  the  debt 
due  from  the  defendant  to  the  lessor  of  the  plaintiff  remaining  unpaid, 
there  was  a  continuing  insolvency  after  the  waiver  at  Christmas,  1837; 
and  that  the  learned  judge  should  have  directed  the  jury  to  find,  whether 
or  not  the  defendant  was  insolvent  on  the  26th  of  January,  1838.  In 
Parker  v.  Gossage,  2  Cr.  M.  &  R.  617 ;  where  the  plaintitf  and  defend- 
ant agreed  for  the  sale  by  defendant  to  the  plaintiff  of  all  the  salt  that 
should  be  manufactured  at  certain  salt  works  of  the  defendant ;  all  pay- 
ments to  be  made  quarterly,  by  acceptance  at  three  months ;  the  agree- 
ment to  continue  binding  for  fourteen  years ;  but  bankruptcy  or  insol- 
vency on  the  part  of  the  plaintiff  to  terminate  the  contract;  it  was 
held,  that  insolvency  meant  an  inability  in  the  plaintifi'  to  pay  his 
just  debts,  and  did  not  import  that  he  should  have  been  discharged  under 
the  Insolvent  Debtors'  Act :  and  in  Biddlecomb  v.  Bond^  4  Adol.  &  Ell. 
332,  (31  E.  C.  L.  R.  80 ;)  it  was  held,  that  the  expression  *' becoming  in- 
solvent" meant  a  general  inability  to  pay  debts,  and  did  not  signify 
taking  the  benefit  of  the  Insolvent  Debtors'  Act,  unless  the  context  so 
restrained  it. 

TiNDAL,  C.  J.  The  question  turns  on  a  proviso  by  which  the  lease 
was  to  become  voidable,  not  void, on  the  insolvency  of  the  tenant.     If 
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It  was  to  be  voidable  only,  the  landlord  might  waive  the  forfeiture;  and, 
by  the  acceptance  of  rent  at  Christmas,  1837,  he  admitted  that  the  de- 
fendant was  still  his  tenant.  What  has  occurred  since  that  time  to  avoid 
the  lease  ?  It  is  contended,  that  the  non-payment  of  a  debt  due  to  the 
lessor  of  the  plaintiff  constitutes  a  continuing  insolvency.  If  so,  any  one 
debt  due  from  a  tenant  to  a  landlord  would  constitute  the  tenant  an  in- 
solvent. I  think  that  such  is  not  the  meaning  of  this  condition.  In  the 
cases  cited,  it  appeared  from  the  context,  that  the  insolvency  of  the  party, 
or  his  becoming  insolvent,  meant  a  general  inability  to  pay  debts ;  no 
such  general  inability  was  proved  in  the  present  case,  after  the  waiver 
of  the  insolvency  of  183G  by  acceptance  of  rent  in  1837.  I  think,  there- 
fore, this  verdict  ought  not  to  be  disturbed. 

Park,  J.,  concurred. 

BosANQUET,  J.  The  cases  cited  go  to  show,  that  the  meaning  of  in- 
solvency is  not  confined  to  a  discharge  by  the  Insolvent  Debtors'  Court. 
Here  the  defendant  was  discharged  in  January,  1836;  but  the  lessor  of 
the  plaintiff  received  rent  at  Christmas,  1837;  and  I  cannot  say,  though 
a  debt  remained  due  to  him,  that  there  is  any  evidence  to  show  the  de- 
fendant was  insolvent  in  January,  1838. 

CoLTMAN,  J.  I  think  the  defendant's  omission  to  pay  the  debt  due 
to  the  lessor  of  the  plaintiff  was  not  suiSicient  to  establish  a  forfeiture 
within  the  meaning  of  the  lease. 

Rule  refused. 


Ex  parte  HOLDSWORTH.— p.  386. 

The  Court  ordered  an  attorney,  who  held  a  deed  as  trustee,  to  deliver  the  draft  of  it  to  the  oestoi 
que  trust,  who  had  paid  for  the  deed  and  draft. 

BoMPAs,  Serjt.,  moved  for  a  rule  to  set  aside  a  judge's  order,  by  which 
Mr.  Callow,  an  attorney,  was  required  "  to  deliver  up  to  Mr.  Holds- 
worth  the  draft  of  Mr.  Holds  worth's  marriage  settlement,  the  charges 
for  which  he  had  been  paid  to  Mr.  Callow  by  the  said  Mr.  Holds- 
worth." 

It  appeared  that  Mr.  Callow  had  prepared  the  draft  and  the  seUle- 
ment,  but  that  he  and  a  Mr.  Goode  were  trustees  for  the  lady  whom 
Holdsworth  married,  and  as  such  trustees  claimed  to  retain  the  draft  as 
well  as  the  deed. 

Bompas  contended  that  the  deed  belonged  to  the  legal  owners  of  the 
property  settled  in  trust;  Harrington  v.  Price^  3  B.  &  Adol.  170,  (23 
E.  C.  L.  R.  47;)  Lightfoot  v.  Keant,  1  Mees  &  W.  745;  Lord  v.  War- 
die,  3  New  Cases,  680,  (32  E.  C.  L.  R.  279;)  and  that  the  draft  belong- 
ed to  the  owners  of  the  deed.  In  Ex  parte  Horsfall,  7  B.  &  C.  528,  (14 
E.  C.  L.  R.  96 ;)  it  was  held,  that  an  attorney,  upon  receiving  the  amount 
of  his  bill,  was  bound  to  deliver  up  to  his  client,  not  only  original  deeds, 
&c.,  belonging  to  him,  but  also  the  drafts  and  copies:  but  the  parly  who 
paid  for  the  draft  was  there  the  owner  of  the  deed. 

TiNDAL,  C.  J.  If  this  had  been  an  application  by  Mr.  Holdsworth  to 
obtain  the  deed  itself,  there  can  be  no  doubt  what  would  have  been  the 
result.  But  the  question  is,  whether  a  cestui  que  trust  has  not  a  right 
to  iuspect  and  have  a  copy  of  the  trust-deed.  Instead  of  applying  for 
and  incurring  the  additional  expense  of  a  copv,  he  says  here,  I  have  paid 
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for  a  draft,  let  me  have  that  instead ;  the  trustees  insist  that  the  draft 
shall  remain  with  the  deed.  If  there  had  been  any  thing  to  show  that 
the  draft  contained  matter  not  included  in  the  deed,  and  not  proper  to 
be  disclosed  to  the  cestui  que  trust,  there  might  have  been  ground  for 
opposing  the  delivery;  but  as  there  is  no  suggestion  of  that  sort,  and 
what  the  cestui  que  trust  requires  is  no  more  than  a  copy,  the  judge's 
order  must  be  enforced. 

Rule  to  set  aside  the  order  refused. 


HEATH  against  ELLIOTT.— p.  388. 

Common  pur  cause  de  vieinerage  cannot  be  set  up  as  an  excuse  for  cattle  rambling  from  downs 
subject  to  common  of  pasture  into  downs  of  which  the  owner  has  exclusive  possession,  n  Jt- 
withstanding  there  be  no  fence  or  visible  boundary  separating  the  downs. 

Replevin  for  sheep  taken  on  Houghton  Down. 

Avowry,  that  the  Duke  of  Norfolk  being  seised  in  fee  of  the  locus  in 
quo,  demised  it  to  the  defendant  as  tenant  from  year  to  year,  and  that 
the  sheep  were  distrained  damage  feasant. 

Plea,  that  the  said  place  called  Houghton  Down  lay  contiguous  and 
next  adjoining  to  a  certain  common  or  down  in  the  parish  of  Bury,  called 
Bury  Hill  Down,  containing  divers,  to  wit,  500  acres  of  land,  and  had 
never  been  separated  or  divided  from  Bury  Hill  Down,  by  any  enclosure, 
hedge,  or  fence,  whatsoever,  sufficient  to  prevent  cattle  feeding  on  Bury 
Hill  Down,  from  erring  or  escaping  therefrom  into  the  said  common  or 
down,  called  Houghton  Down;  and  that  the  said  cattle,  from  time  im- 
memorial, put  on  the  said  common  or  down  called  Bury  Hill  Down,  to 
feed  on  the  grass  there  growing,  and  to  use  the  common  of  pasture  upon 
the  said  last-mentioned  common  or  down,  from  time  immemorial,  had 
gone,  escaped,  and  rambled,  and  had  been  used  and  accustomed  to  go, 
escape,  and  ramble  therefrom,  into  the  said  common  or  down  called 
Houghton  Down,  and  to  intermix  there  and  feed  with  the  cattle,  from 
time  to  time  feeding  on  the  grass  growing  on  the  said  last-mentioned 
common  or  down ;  and  in  like  manner  the  cattle,  from  time  immemorial 
duly  put  into  the  said  common  or  down  called  Houghton  Down,  to  feed 
on  the  grass  then  there  growing,  and  to  use  the  common  of  pasture  upon 
the  common  or  down  called  Houghton  Down,  from  time  immemorial, 
had  gone,  escaped,  and  rambled,  and  had  been  used  and  accustomed  to 
go,  escape,  and  ramble  therefrom,  into  the  said  common  or  down  called 
Bury  Hill  Down,  and  to  intermix  there  and  feed  with  the  cattle,  from 
time  to  time  feeding  on  the  grass  growing  on  the  said  last-mentioned 
common  or  down  :  that  the  plaintiff,  before  and  at  the  said  time  when, 
&c.,  was,  and  still  is  the  occupier  of  a  certain  messuage,  and  of  divers, 
to  wit,  fifty  acres  of  land,  with  the  appurtenances,  situated  and  being  in 
the  parish  of  Bury  aforesaid;  and  that  the  plaintiff  and  all  others,  oc- 
cupiers for  the  time  being  of  the  said  messuage  and  land  then  of  the 
plaintiff,  with  the  appurtenances,  for  the  full  period  of  thirty  years  next 
before  the  commencement  of  this  suit,  and  the  said  time,  when,  &c., 
without  interruption,  and  of  right,  had  had,  and  been  used  and  accus- 
tomed to  have,  and  the  plaintiff  still,  without  interruption  and  of  right, 
ought  to  have  for  himself  and  themselves,  his  and  their  tenants  and 
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farmers,  occupiers  of  the  said  messuage  and  land  with  the  appurtenances, 
common  of  pasture  upon  the  said  common  or  down  called  Bury  Hill 
Down,  for  all  his  sheep,  levant  and  couchant  in  and  upon  the  said  land 
of  the  plaintiff,  with  the  appurtenances,  every  year,  and  at  all  times  of 
the  year,  as  to  the  said  messuage  and  land  with  the  appurtenances  be- 
longing and  appertaining :  that  the  plaintiff  being  such  occupier  as  afore- 
said, just  before  the  said  time  when,  &c.,  put  the  said  sheep  in  the  de- 
claration mentioned,  in  and  upon  the  said  open  common  or  down  called 
Bury  Hill  Down,  being  the  plaintiff's  commonable  cattle,  levant  and 
couchant  in  and  upon  the  said  land  of  the  plaintiff,  to  use  the  said  com- 
mon of  pasture  of  the  plaintiff,  and  to  feed  on  the  grass  there  growing: 
that  the  said  sheep,  so  being  in  the  said  common  called  Bury  Hill  Down, 
for  the  purpose  aforesaid,  and  the  said  common  or  down  called  Hough- 
ton Down,  iu  which,  &c.,  so  being  and  lying  contiguous  thereto,  and  not 
separated  or  divided  therefrom  by  any  enclosure,  hedge,  or  fence,  what- 
soever, the  said  cattle  of  the  plaintiff  afterwards,  and  just  before  the  said 
time,  when,  &c.,  of  their  own  accord,  and  without  the  knowledge  and 
consent  of  the  plaintiff,  went,  escaped,  and  rambled  from  and  out  of  the 
said  common  or  down  called  Bury  Hill  Down,  into  the  said  common  or 
down  called  Houghton  Down,  and  intermixed  and  fed  with  the  cattle 
then  there  feeding  on  the  grass,  and  remained  and  continued  in  the  com- 
mon or  down  called  Houghton  Down,  on  the  occasion  aforesaid,  with- 
out the  knowledge  of  the  plaintiff,  and  then  necessarily  and  unavoidably 
a  little  trod  down  and  depastured  the  grass  and  herbage  then  and  there 
growing,  and  necessarily  and  unavoidably  did  the  damage  there  to  the 
defendant,  as  in  the  said  avowry  mentioned. 

The  replication  traversed  the  prescription  for  cattle  to  ramble  from 
the  common  or  down  called  Bury  Hill  Down,  to  the  common  or  down 
called  Houghton  Down,  and  from  Houghton  Down  to  Bury  Hill  Down. 

At  the  trial  before  Littledale,  J.,  Sussex  Summer  assizes,  1837,  it 
appeared  that  Bury  Hill  Down  and  Houghton  Down  formed  one  con- 
tinuous open  space,  the  boundary  between  them  being  marked  only  by 
stones  set  up  at  certain  distances:  that  occupiers  of  land  iu  the  parish 
of  Bury,  and  among  them  the  plaintiff,  had  rights  of  common  over  Bury 
Hill  Down:  that  Houghton  Down  belonged  to  the  Duke  of  Norfolk, 
and  was  occupied  by  his  tenants:  that  the  sheep  placed  upon  each  of 
the  downs  used  from  time  to  time  to  stray  into  the  other,  and  were 
frequently  driven  back  to  their  original  pasture  by  the  shepherds  on 
either  side. 

The  defendant  relied  chiefly  on  this  circumstance  as  tending  to  nega- 
tive the  plaintiff's  claim.  But  Littledale,  J.,  considered  it  inconclu- 
sive, as  common  pur  cause  de  vicinage  is  only  an  excuse  for  a  trespass; 
Co.  Lit.  22,  a;  the  verdict,  therefore,  was  taken  for  tlie  defendant,  with 
leave  for  the  plaintiff  to  move  to  set  it  aside,  and  enter,  instead,  a  verdict 
for  the  plaintiff. 

In  Michaelmas  term  Piatt  obtained  a  rtile  nisi  accordingly,  on  the 
ground,  that  till  the  two  downs  had  been  separated  by  a  fence,  the 
defendant  had  no  right  to  distrain  the  plaintiff's  sheep;  Wells  v.  Pearcy^ 
\  New  Cases,  556,^(27  E.  C.  L.  R.  492.) 

Thesiger^  who  showed  cause,  admitted  that  this  might  be  so,  if 
Houghton  Down  were,  like  Bury  Hill  Down,  a  place  over  which  the 
tenants  of  the  manor  in  which  it  lay  had  rights  of  common  of  pasture; 
but  it  was  the  exclusive  property  of  the  Duke  of  Norfolk,  subject  to  no 
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siich  rights;  and  there  could  be  no  common  pur  cause  de  vicinagt 
without  reciprocal ity. 

Platl  and  Channell  in  support  of  the  rule.  In  the  replication  as 
well  as  the  plea,  Houghton  Down  is  styled  a  certain  common  or  down. 
[TiNDAL,  C.  J.  That  is  only  a  word  of  description:  you  do  not  allege 
in  the  plea  that  tenants  of  the  manor  had  a  right  of  common  over 
Houghton  Down.]  The  only  question  on  the  pleadings  is,  the  custom 
for  cattle  on  both  sides  to  stray  and  intermix;  no  right  of  common, 
strictly  speaking,  is  put  in  issue;  in  order  to  avail  himself  of  the  defence 
now  set  up,  the  defendant,  instead  of  traversing  the  custom  to  stray  and 
intermix,  should  have  replied  that  Houghton  Down  was  his  private 
property. 

TiNDAL,  C.  J.  On  this  issue  the  attention  of  the  parties  was  suffi- 
ciently called  to  the  uses  of  the  pasture  between  the  one  down  and  the 
other;  and  the  jury  having  found  for  the  defendant,  upon  evidence  that 
Houghton  Down  belonged  to  his  landlord,  and  that  the  plaintifl^'s  sheep 
had  frequently  been  driven  back,  I  think  the  verdict  is  right. 

Rule  discharged. 


MATSON  and  Others  against  COOK.— p.  392. 

Overwers,  who  enclosed  parcel  of  a  waste,  under  39  G.  3,  c  42,  were  held  to  have  euf!icient 
possession  to  maintain  trespass  against  an  inhabitant  of  the  parish,  who  destroyed  their  fence 
without  establishing  any  right  of  common,  notwithstanding  they  failed  to  show  the  consent 
of  the  lord  of  the  manor  to  their  enclosure. 

The  plaintiffs,  overseers  and  churchwardens  of  the  parish  of  Batter- 
sea,  enclosed  a  portion  of  the  waste  or  common  within  the  manor,  called 
Latcbmore,  for  the  purpose  of  employing  the  poor,  pursuant  to  89  (j.  3, 
c.  12,  and  1  &  2  W.  4,  c.  42. 

They  erected  a  fence ;  let  out  in  allotments  some  portions  of  the  land, 
enclosed,  and  cultivated  the  rest. 

The  defendant,  an  inhabitant  of  Battersea,  but  neither  lord  of  the 
manor,  nor  copyholder,  having  pulled  down  the  fence  in  question  in 
assertion  of  an  alleged  right  over  the  waste,  the  plaintiffs  sued  him  in 
trespass. 

The  defendant  pleaded,  first,  not  guilty;  secondly,  that  the  land  was 
not  the  property  of  the  plaintiffs ;  and,  thirdly,  that  he  had  a  right  of 
common  of  pasture  from  May  till  September,  for  one  cow,  as  to  his  mes- 
suage and  land  appertaining. 

Issue  was  joined  on  the  two  first  pleas.  The  third  was  traversed ;  and 
the  defendant  failed  to  establish  it  at  the  trial :  but  the  plaintiff's  evi- 
dence of  the  consent  of  the  lord  of  the  manor  (as  required  by  1  &  2  W. 
4,  c.  42,  s.  2)  being  imperfect,  it  was  objected,  that  they  did  not  appear 
to  have  any  property  in  the  land  in  question,  or  any  right  to  enclose  it : 
the  learned  judge  who  presided,  however,  left  the  question  to  the  jiu-y ; 
and  a  verdict  having  been  found  for  the  plaintiffs, 

Piatt  obtained  a  rule  nUi  to  set  it  aside,  on  the  ground  that  the  jury 
should  have  been  directed  to  find  for  the  defendant  on  the  second  plea. 
The  statute  giving  authority  to  the  overseers  ought  to  be  construed  with 
the  strictness  applied  to  a  power ;  Rex  v.  Au9trey^  1  Stark.  Evid.  822, 
u.  a ;  and  unless  the  consent  required  by  the  statute  was  clearly  esta- 
blished, the  plaintiffs  had  no  interest  sufficient  to  maintain  an  action. 

Thesigerj  who  showed  cause,  relied  on  the  mere  possession  of  the 
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plaintiffs,  the  defendant,  upon  failing  to  establish  his  third  plea,  appear 
ing  to  be  a  wrongdoer. 

Piatt.  The  plaintiff's  took  possession  as  overseers ;  and  if  the  mere 
fact  of  th^ir  enclosing  the  land  is  to  be  evidence  of  rightful  possession, 
it  can  never  be  ascertained  whether  or  not  they  have  proceeded  in  con- 
formity with  the  statute. 

TiNDAL,  C.  J.  The  plaintiffs  enclose,  cultivate,  and  allot  portions  of 
the  land ;  neither  the  lord  of  the  manor  nor  the  copyholders  interfere ; 
the  defendant  is  a  stranger ;  and,  as  against  him,  the  plaintiffs  are  enti- 
tled to  maintain  this  action  on  their  mere  possession. 

Rule  discharged. 

Ex  parte  BIRCH  and  BELL.— p.  394. 

Affidavit  of  feme  covert's  acknowledgment  of  a  deed  in  foreign  parts,  what,  sufficient 

Two  married  women  executed  a  deed  at  Hamburgh.  The  affidavit, 
verifying  the  commissioner's  certificate  of  the  acknowledgment  of  the 
deed,  was  administered  by  the  prefect,  in  German,  which  was  translated 
into  English  by  the  deponent  himself,  as  the  oath  was  administered,  and 
the  affidavit  was  verified  by  a  notary  public  and  the  English  Consul,  but 
not  signed  by  the  deponent,  the  practice  at  Hamburgh  being,  that  an 
affidavit  shall  not  be  signed. 

There  was  also  an  affidavit,  that  the  magistrates  at  Hamburgh  will 
not  administer  an  oath  in  English.     Upon  the  application  of 

Wilde^  Serjt.,  to  file  the  certificate, 

The  Court  acquiesced,  upon  condition,  that  the  applicant  should  pro- 
duce the  affidavit  of  a  merchant  here,  that  it  is  not  usual  at  Hamburgh 
for  affidavits  to  be  signed  by  the  depouent. 


MALINS  against  FREEMAN.— p.  395. 

A  purchaser  cannot  rescind  his  own  contract  at  an  auction,  on  the  ground  that  he  has  reiused  to  paj 
the  auction  duty  pursuant  to  the  conditions  of  sale,  uotwithstandini;  the  statute  1 7  G.  3,  c.  50, 
enacts  that,  in  case  of  such  refusal,  the  bidding  shall  be  nuU  and  void  to  all  intents  and  purposei. 

The  declaration  stated,  that  plaintiff,  on  the  8th  of  May,  1834,  caused 
to  be  put  up  for  sale,  by  public  auction,  a  certain  plot  of  land  and  pre- 
mises, situated  in  the  parish  of  Woodford  in  the  county  of  Essex,  subject 
to  the  following,  amongst  other  conditions  of  sale:  That  the  purchaser 
should  pay  down  immediately  a  deposit  of  20/.  per  cent.,  in  part  of  the 
purchase-money,  together  with  a  moiety  of  the  excise-duty  of  seven 
pence  in  the  pound,  and  to  sign  an  agreement  for  payment  of  the  re- 
mainder of  the  purchase-money,  with  the  amount  of  the  timber,  fixtures, 
&c.,  on  or  before  the  31st  of  August,  1834:  That  the  purchaser  should 
have  a  conveyance  of  the  said  premises,  at  his  own  expense,  properly 
executed  by  the  vendor,  upon  payment  of  the  remainder  of  the  purchase- 
money,  as  aforesaid;  when  he  should  be  entitled  to  possession  of  the 
said  premises:  That  if  the  purchaser  should  neglect  or  fail  to  comply 
with  the  said  conditions,  the  deposit-money  should  be  forfeited;  the 
vendor  should  be  at  liberty  to  resell  the  said  premises  by  public  or  pri- 
vate sale,  and  the  deficiency,  if  any,  by  such  sale,  together  with  all 
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charges  attending  the  same,  should  be  made  good  by  the  defaulter  at 
the  then  present  sale,  and  be  recoverable  as  and  for  liquidated  damages, 
and  without  the  necessity  of  a  conveyance  being  first  tendered  to  such 
defaulter.  That  th^  defendant  upon  such  putting  up  the  said  premises 
for  sale  as  aforesaid  then  was  the  highest  bidder,  and  was  then  declared 
to  be,  and  then  became  and  was  the  purchaser  of  the  said  premises,  at 
and  fora  certain  sum  of  money,  to  wit,  the  sum  of  1400/.,  subject  to 
the  said  conditions:  and  in  consideration  of  the  premises,  and  that  the 
plaintiff  had  then  promised  the  defendant  to  perform  the  said  conditions 
on  his  the  said  plaintiff's  part  and  behalf  as  such  vendor,  the  defendant 
then  promised  the  said  plaintiff  to  perform  the  conditions  on  his,  the 
defendant's  part  as  such  purchaser  as  aforesaid. 

The  defendant  pleaded,  fourthly.  That  it  was  a  condition  of  the  said 
contract  of  sale  in  the  said  first  count  mentioned,  that  a  moiety  of  the 
excise  duty  or  pound-rate  granted  by  the  act  of  parliament  in  such  case 
made  and  provided,  should  be  paid  by  the  purchaser  over  and  above 
the  price  bidden  at  such  sale  by  auction:  That  the  said  moiety  of  the 
excise  duty  or  pound-rate  was  not,  nor  was  any  part  thereof  paid  by 
him  at  the  time  of  the  sale,  (although  payment  thereof  was  then  de- 
manded by  the  auctioneer  of  the  defendant,)  or  at  any  time  since,  but 
the  same  remained  wholly  due  and  unpaid  on  his  the  defendant's  part; 
contrary  to  the  statute  in  such  case  made  and  provided;  whereby  and 
by  force  of  the  said  statute,  the  said  bidding  and  sale  became,  and 
was,  and  still  is,  wholly  void;  and  that,  the  defendant  was  ready  to 
verify,  &c. 

Demurrer  and  joinder. 

R.  V.  Richards  was  to  have  argued  in  support  of  the  demurrer,  but 
the  Court  called  on 

W,  H.  fValson  to  support  the  plea. 

He  relied  on  the  stat.  17  G.  3,  c.  50,  s.  8,  which  provides,  "That  no- 
thing herein  contained  shall  extend  or  be  construed  to  restrain  any  seller 
by  auction,  or  person  acting  as  auctioneer,  at  any  sales  by  way  of  auc- 
tion, from  making  it  a  condition  of  sale  that  the  pound-rate  granted  by 
this  act,  or  any  certain  portion  thereof,  shall  be  paid  by  the  purchaser 
over  and  above  the  price  bidden  at  such  sale  by  auction ;  and  in  such 
<^se,  the  person  so  acting  as  auctioneer  is  hereby  authorized  and  re- 
quired to  demand  payment  of  the  said  duty  from  such  purchaser  or 
purchasers,  or  such  portion  thereof  as  shall  be  expressed  in  such  con- 
dition or  agreement;  and  upon  neglect  or  refusal  to  pay  the  same,  such 
bidding  shall  be  null  and  void  to  all  intents  and  purposes:"  and  con- 
tended, that,  in  favour  of  the  revenue,  the  statute  should  be  construed 
strictly. 

In  Sugden's  Vendors  and  Purchasers,  p.  44,  9th  edit,  note,  it  is  said, 
*' Although  the  duty  is,  by  the  acts,  imposed  on  the  vendor,  yet  he  is 
not  restrained  from  making  it  a  condition  of  sale,  that  the  duty,  or  any 
certain  portion  thereof,  shall  be  paid  by  the  purchaser  over  and  above 
the  price  bidden  at  the  sale  by  auction ;  and,  in  such  case,  the  auctioneer 
is  required  to  demand  payment  of  the  duty  from  the  purchaser,  *or  such 
portion  thereof  as  is  payable  by  him  under  the  condition ;  and,  upon 
neglect  or  refusal  to  pay  the  same,  such  bidding  is  declared  by  the  act 
to  be  null  and  void  to  all  intents  and  purposes.** 

In  Phillips  V.  Bistolli,  2  B.  &  C.  511,  (9  E.  C.  L.  R.,)  where  a  pur- 
chaser  returned  at  an  auction  an  article  before  he  had  paid  any  portion 
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of  the  price,  alleging  that  he  had  made  a  mistake  in  his  hidding,  it  vas 
held  to  be  a  question  of  fact  for  a  jury,  whether  the  purchase  had  been 
complete  or  not.  But  here,  upon  non-payment  of  the  stipulated  amoont 
of  excise. duty,  the  bidding  was  yoid  in  law,  and  could  not  be  acted  on 
by  the  plaintiff  or  the  defendant.  That  stipulation  qualified  the  bidding 
and  the  contract  itself;  and  distinguished  it  from  cases  where  a  contract 
is  made  void  by  matter  arising  subsequently — as  a  lease,  upon  non-per- 
formance of  covenants ; — in  which  case  it  might  be  admitted,  that  the 
party  who  breaks  his  covenant  cannot  take  advantage  of  the  nulhty  of 
the  lease ;  Doe  dem.  Bryan  v.  Bancks,  4  B.  &  Aid.  401,  (6  E.  C.  L.  R.) 
It  might  also  be  conceded  that  the  words,  nuU  and  void  in  a  statute 
may  mean  voidable,  unless  there  be  something  else  to  confine  their  ope- 
ration. But  here,  for  the  protection  of  the  revenue,  the  more  strict 
interpretation  must  be  adopted. 

TiNDAi.,  C.  J.  I  think  this  statute  may  receive  a  constriiction  which 
shall  insure  the  full  benefit  intended  to  government,  without  destroying 
the  contract  between  these  parties. 

If  we  hold  the  contract  to  be  void  at  the  option  of  the  seller,  it  will 
effect  all  that  the  statute  requires.  It  is  like  the  case  in  3  Rep.  59,  b: 
"  On  the  statute  of  1  Eliz.  which  provides  that  all  grants,  leases,  &c., 
made  by  bishops  in  other  manner  than  is  mentioned  in  the  act,  shall  be 
utterly  void,  and  of  no  effect,  to  all  intents  and  purposes :  notwithstand- 
ing these  precise  words,  it  was  adjudged  in  the  Common  Pleas,  in  a 
quare  impedit  between  Sale  and  the  Bishop  of  Coventry  and  Litchfield, 
that  the  grant  of  the  next  avoidance  of  an  advowson,  which  is  not 
warranted  by  the  said  act,  is  not  void  as  to  the  grantor  himself,  but  as 
to  the  successor;  for  so  was  the  intent  of  the  act  to  provide  for  the  snc- 
cessor,  and  not  for  the  party  himself.  So,  and  on  the  same  reason,  it 
was  resolved  in  the  Common  Pleas,  per  totam  Curiam,  Pasch.  39  Eliz., 
between  Hunt  and  Singleton,  for  a  house  in  Foster  Lane  in  London, 
whereof  the  inheritance  was  in  the  dean  and  chapter  of  St.  Paul's, 
that  if  the  dean  and  chapter  make  a  lease  not  warranted  by  the  stats. 
13&  14  Eliz.,  in  which  case  it  is  provided  by  the  said  acts,  that  such 
lease  shall  be  absolutely  void  and  of  no  effect,  to  all  intents  and  pur- 
poses; in  this  case  of  a  corporation  aggregate  of  many  persons,  which 
never  dies,  it  was  greatly  doubted,  if  the  lease  should  not  be  utterly 
void  presently  according  to  the  express  letter  of  the  act;  but  it  was  at 
last  resolved,  forasmuch  as  the  act  was  made  for  the  benefit  of  the  suc- 
cessors, that  the  lease  should  not  be  void  till  after  the  death  of  the  dean, 
who  was  party  to  the  lease.''  And  I  cannot  distinguish  the  present 
case  from  Doe  dem.  Bryan  v.  Bancks,  4  B.  &  Aid.  401,  (6  E.  C.  L  R. 
462;)  where  a  lease  of  coal  mines  reserved  a  royalty  rent  on  every  ton 
of  coals  raised,  and  contained  a  proviso,  that  the  lease  should  be  void, 
to  all  intents  and  purposes,  if  the  tenant  should  cease  working  at  any 
time  for  two  years.  After  the  working  had  ceased  more  than  two 
years,  the  lessor  received  rent:  it  was  held,  that  a  tenancy  from  year  to 
year  was  not  thereby  created;  for  the  lease  was  not  absolutely  void  by 
the  cesser  to  work,  but  voidable  only  at  the  option  of  the  lessor,  and  that 
he  might  avoid  the  lease  upon  any  cesser  to  work,  commencing  two 
years  before  the  day  of  demise  in  the  ejectment. 

In  like  manner,  this  contract  was  to  be  void  only  at  the  option  of  the 
vendor:  it  seems  to  me  that  the  statute  is  capable  of  bearing  that  con- 
struction, the  only  one  which  in  law  and  justice  it  ought  to  have. 

Park,  J.,  and  Bosanquet,  J.,  concurred. 
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CoLTMAK,  J.  It  is  SO  Contrary  to  justice  that  a  party  should  avoid 
his  own  contract  by  his  own  wrong,  that  unless  constrained,  we  should 
not  adopt  a  construction  favourable  to  such  a  purpose.  By  the  stat.  14 
Eliz.  c.  8,  recoveries  suffered  by  tenants  for  life  or  in  remainder,  are  to 
be  clearly  and  utterly  void  and  of  none  effect ;  and  yet  it  has  been  held, 
that  a  recovery  by  tenant  for  life,  vouching  the  remainderman  in  tail, 
who  vouches  the  common  vouchee,  to  the  use  to  the  tenant  in  tail  and 
his  heirs,  will  bar  the  reversion  in  fee;  the  object  of  the  statute  being  to 
protect  the  remainderman  against  the  tenant  for  life. 

The  object  of  the  provision  here,  is  to  protect  the  revenue;  and  that 
will  be  sufficiently  accomplished  by  holding  the  contract  to  be  void  at 
the  option  of  the  vendor. 

Judgment  for  the  plaintiff. 


HOCKEN  against  BROWNE  and  Another.— p.  400. 

An  insolvent  is  not,  by  his  discharge  under  the  Insolvent  Debtors'  Act,  released  from  an  action 
at  the  sait  of  his  surety,  for  money  paid  after  the  discWge  in  respect  of  an  annuity  granted  by 
the  insolvent  before. 

The  declaration  stated,  that  in  June,  1836,  the  plaintiff's  goods  were 
seized  under  colour  of  .a  fi.  fa.  sued  out  by  the  defendants. 

Plea.  That  the  defendants  had  recovered  against  the  plaintiff,  and 
one  Charles  Vincent  Gaveron,  a  certain  debt  of  2400/.,  and  also  65^. 
costs. 

Fi.  fa.  thereon. 

The  plaintiff  replied,  that  by  an  indenture  of  the  6th  February,  1835, 
to  which  the  plaintiff  was  a  party,  C.  V.  Gaveron  granted  to  the  de- 
fendants an  annuity  of  135/.  a  year,  to  be  secured  by  the  joint  and 
several  warrant  of  attorney  of  Gaveron  and  the  plaintiff:  That  Gaveron 
and  the  plaintjff  delivered  their  joint  and  several  warrant  of  attorney  to 
the  defendants,  as  a  collateral  security  for  the  payment  of  the  annuity  : 
That  judgment  was  entered  up  on  the  warrant  of  attorney  against 
Gaveron  and  the  plaintiff,  on  the  26th  of  February,  1835:  That,  on  the 
10th  of  May,  1836,  a  quarter's  annuity  was  in  arrear:  That  after  the 
making  the  indenture,  and  after  the  recovery  by  the  defendants,  and 
before  Ue  said  arrear  became  due,  Gaveron  was  discharged  under  the 
Insolvent  Debtor's  Act. 

Demurrer,  for  that  although  the  plaintiff  had  admitted  the  execution 
by  him  of  a  certain  joint  and  several  warrant  of  attorney,  whereupon 
the  judgment,  execution,  and  seizure  by  the  defendants,  in  their  plea 
alleged  in  justification  of  the  trespasses  complained  of  by  the  plaintiff, 
were  adnitted  to  have  proceeded,  yet  that  he  had  in  no  way  avoided 
the  effect  of  the  said  warrant  of  attorney,  or  of  the  said  judgment  and 
other  proceedings,  so  admitted  to  have  been  taken  upon  and  by  virtue 
of  the  sad  warrant  of  attorney:  that  the  replication  attempted  to  put  in 
issue  to  fe  tried  by  the  country,  a  mere  inference  and  question  of  law, 
that  is,  wiether  on  account  of  Gaveron  having  been  discharged  as  an 
insolventfrom  his  liability  to  be  sued  on  a  certain  joint  and  several  in- 
strument )r  security  in  the  declaration  mentioned,  and  into  which  the 
plaintiff  aid  the  said  Gaveron  had  jointly  and  severally  entered,  the 
plaintiff'  vas  also  thereby  discharged  from  such  his  separate  liability. 
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Channell  in  support  of  the  demurrer. 

The  discharge  of  the  insolvent  did  not  exonerate  the  plaintiff,  his 
surety.     Where  a  creditor  by  his  own  act  discharges  one  of  two  joint 
debtors,  both  are  thereby  released ;  but  that  rule  does  not  extend  to 
the  case  where  one  of  them  is  discharged  by  the  operation  of  a  statute, 
unless  the  statute  expressly  so  provides;  and  there  is  no  such  provision 
in  the  Insolvent  Debtors*  Act,  7  G.  4,  c.  57.    The  contrary  is  rather  to 
be  inferred  from  the  language  of  sect.  61,  "  that  the  discharge  of  anj 
such  prisoner  so  adjudicated  as  aforesaid,  shall  and  may  extend  to  anj 
sum  and  sums  of  o^oney  which  shall  be  payable,  by  way  of  annuity  oi 
otherwise,  at  any  future  time  or  times,  by  virtue  of  any  bond,  covenant 
or  other  securities  of  any  nature  whatsoever ;  and  that  every  person  ant 
persons  who  would  be  a  creditor  or  creditors  of  such  prisoner,  for  sucl 
sum  or  sums  of  money,  if  the  same  were  presently  due,  shall  be  admis- 
sible as  a  creditor  or  creditors  of  such  prisoner,  for  the  value  of  such 
sum  or  sums  of  money  so  payable  as  aforesaid ;"  which  value  the  said 
Court  shall,  upon  application  made  at  any  time  in  that  behalf,  ascertain ; 
— "  and  such  creditor  or  creditors  shall  be  entitled,  in  respect  of  such 
value,  to  the  benefit  of  all  the  provisions  made  for  creditors  by  this  act, 
without  prejudice,  nevertheless,  to  the  respective  securities  of  such  cre- 
ditor or  creditors,  excepting  as  respects  such  prisoner's  discharge  undei 
this  act."     In  Powell  v.  Eason,  8  Bingh.  23,  (21  E.  C.  L.  R.,)  it  waj 
held  that  a  discharged  insolvent  was  not  exonerated  from  the  claim  of  I 

a  surety,  who  paid  subsequently  to  the  discharge  a  debt  due  before :  th»  | 

same  point  was  determined  in  Page  v.  BuBsell^  2  M.  &  S.  551,  (28  E.  C  I 

L.  R.,)  under  the  51  G.  3,  c.  125,  the  enactments  of  which,  in  thii  | 

respect,  are  nearly  the  same  as  those  of  7  G.  4,  c.  57 :  and  in  Cowley 
V.  Bussell,  4  Taunt.  460,  it  was  held,  that  the  grantor  of  an  annuity 
who  was  discharged  out  of  custody  under  the  insolvent  act  51  G.  3,  c. 
125,  was  discharged,  both  as  to  his  person  and  property,  from  all  future 
payments  of  the  annuity,  but  that  the  act  was  no  discharge  of  his  sure- 
ties, or  of  specific  securities. 

ffogginSj  contra.  In  Powell  v.  Eason,  the  claim  was  on  a  promissory 
note,  and  the  question  turned  on  the  tenth  and  forty-sixth  sections  ^f 
the  act.  Here,  the  point  is,  what  construction  shall  be  put  on  the  fifty- 
first  ;  and  the  language  of  51  G.  3,  c.  125,  does  not  so  closely  resemble 
that  section  as  to  render  Page  v.  Btissell,  or  Cowley  v.  Bussell^  conclu- 
sive authorities  on  the  question.  Besides,  at  the  time  of  those  Acisions, 
the  bankrupt  and  insolvent  acts  stood  on  the  same  footing ;  there  was 
no  machinery  in  the  one  or  the  other,  to  relieve  the  surety  if  a  failing 
debtor.  But  now,  under  6  G.*4,  c.  16,  the  surety  of  a  baickrupt,  if  iie 
discharges  the  bankrupt's  debt,  stands  in  place  of  the  principal  creditor, 
may  prove  the  amount  under  the  commission,  and  by  iuch  proof  the 
bankrupt  is  completely  discharged.  The  stat.  7  G.  4,  c.  57,  vas  passed 
the  year  after,  and  it  never  could  have  been  intended  to  place  an  insol- 
vent in  a  worse  situation  than  a  bankrupt.  It  was  intended  t)  give  the 
insolvent  a  complete  discharge  from  all  his  debts ;  but  if  he  surety 
remain  liable,  the  insolvent  will  also  be  liable  indirectly  for  hi  old  debt 
in  an  action  for  money  paid.  But,  by  the  fifty-first  section,  tte  prisoner 
is  to  be  discharged  from  the  annuity,  and  the  creditor  is  to  beldmissible 
as  a  creditor  for  the  value  of  it,  without  prejudice  to  his  Becurities, 
except  as  respects  the  prisoner's  discharge ;  and  that  exceptiol  in  favour 
of  the  prisoner's  discharge  will  be  useless,  if  the  surety  may  U'terwards 

I 
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arrest  the  prisoner.  The  meaning  is,  that  the  securities  shall  be  avail- 
able as  to  property  mortgaged  before  the  insolvency,  but  not  so  as  indi- 
rectly to  affect  the  prisoner's  person.  It  is  imperative  on  the  creditor 
to  prove  for  the  value  of  his  annuity ;  and  it  ought  to  have  been  alleged 
on  this  record  that  he  had  done  so.  No  reason  can  be  assigned  why  an 
annuity  creditor  should  be  more  favoured  than  others. 

TiNDAL,  C.  J.  This  case  may  be  decided  by  referring  only  to  the 
concluding  words  of  sect.  51,7  G.  4,  c.  57.  That  section  enacts,  ihat 
the  discharge  of  the  prisoner  shall  extend  to  any  sums  payable  by  way 
of  annuity,  and  that  every  person  who  would  be  a  creditor  for  such 
sums,  if  the  same  were  presently  due,  shall  be  admissible  as  a  creditor 
for  the  value  of  such  sums,  which  value  the  Court  shall  upon  applica- 
tion ascertain,  and  be  entitled  to  the  benefit  of  the  provisions  made  for 
creditors  by  that  act.  It  is  objected  that  it  does  not  appear,  on  this  re- 
cord, that  the  creditor  has  made  any  such  application ;  and  it  may  be 
that,  by  such  omission,  he  has  lost  his  remedy  against  the  estate  of  the 
insolvent.  But  the  act  goes  on,  "  without  prejudice,  nevertheless,  to 
the  respective  security  or  securities  of  such  creditor  or  creditors,  except- 
ing as  respects  such  prisoner's  discharge  under  this  act."  In  what 
situation  does  the  plaintiff  stand  ?  His  principal  having  granted  an 
annuity,  the  plaintiff  gives  security  for  the  payment,  by  a  warrant  of 
attorney;  and  this  clause  provides,  that  he  may  be  admissible  to  the 
benefit  of  the  provisions  made  for  creditors,  without  prejudice  to  the 
security  of  such  creditors;  yet  the  moment  the  creditor  attempts  to  en- 
force the  security,  he  is  met  with  the  objection  that  the  insolvent  has 
been  discharged.  The  creditor,  however,  is  entitled  to  pursue  to  the 
utmost  every  security  that  he  holds :  the  exception  at  the  end  of  the 
clause,  is  limited  to  any  step  which  may  affect  the  prisoner's  discharge 
under  the  act.  Here,  the  prisoner  has  been  discharged  under  the  act. 
It  is  objected  that,  if  we  decide  against  the  plaintiff,  the  prisoner,  not- 
withstanding his  discharge,  will  be  liable  by  circuity  of  action,  although 
a  bankrupt  who  has  obtained  his  certificate  is  discharged  even  from  his 
surety.  It  may  be  so.  But  when  we  see  that  the  bankrupt  act  contains 
an  express  provision,  enabling  a  surety  to  pay  the  debt,  and  stand  in 
the  place  of  the  original  creditor,  and  that  the  Insolvent  Debtors'  Act 
contains  no  such  machinery,  we  cannot  supply  the  provision  which  the 
legislature  has  omitted. 

Park,  J.  In  Freeman  v.  Burgess^  4  Bingh.  416,  (15  E.  C.  L.  R. 
25,)  the  Court  refused  to  liberate,  on  motion,  a  discharged  insolvent  who 
had  been  arrested  by  his  surety  for  the  arrears  of  an  annuity  accruing 
subsequently  to  the  insolvent's  discharge,  atid  paid  by  the  surety. 

It  was  thought  a  hardship  that  the  grantor  of  an  annuity  should,  after 
he  had  been  discharged  by  the  Insolvent  Debtors'  Court  from  other 
claims,  continue  liable  for  the  remaining  payments  of  the  annuity;  and 
therefore  a  clause  was  introduced,  enabling  the  annuity  creditor  to  prove 
the  value  of  the  consideration.  If  it  had  been  intended  that  the  surety 
should  have  the  benefit  of  such  proof,  the  legislature  would  have  added 
that  it  should  operate  as  a  discharge  both  to  the  debtor  and  his  sureties: 
that,  indeed,  would  have  been  unjust,  for  the  express  object  of  requiring 
sureties  is  to  provide  agauist  the  insolvency  of  the  principal :  the  last 
clause  of  sect.  51,  however,  puts  an  end  to  all  doubt,  by  providing  that 
the  proof  of  the  creditor  is  to  be  without  prejudice  to  any  security  he 
may  hold. 
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BosANQUET,  J.  I  am  of  the  same  opinion.  The  annuity  creditor 
has  acquired,  by  the  act  of  the  plaintiff,  a  vested  right  to  sue  him  on 
non-payment  of  the  annuity  by  the  grantor,  of  which  right  nothing  but 
the  express  words  of  an  act  of  parliament  can  deprive  him.  A  bank- 
rupt's surety  is  not  released  by  the  provisions  of  the  bankrupt's  act ; 
but,  if  he  pays  the  value  of  the  annuity,  is  allowed  to  stand  in  the  place 
of  the  grantee.  These  provisions  are  omitted  in  the  Insolvent  Debtors' 
Act  which  passed  in  the  following  year,  and  therefore  we  may  assume 
them  to  have  been  omitted  purposely.  Why  does  the  creditor  require 
a  surety,  unless  to  guard  against  the  insolvency  of  the  principal  ?  lu 
this  case  we  have  not  to  deal  with  the  rights  of  the  surety  against  the 
insolvent,  but  the  rights  of  the  creditor  against  the  surety,  and  where  he 
is  allowed  to  prove  the  value  of  his  annuity  without  prejudice  to  any 
security  he  may  hold,  there  is  nothing  to  prevent  him  from  resorting  to 
the  surety. 

CoLTMAN,  J.  I  feel  the  weight  of  the  argument,  that  if  we  decide  against 
the  plaintiff,  the  insolvent,  by  circuity  of  action,  will  be  deprived  of  the 
benefit  of  his  discharge :  and  if  it  were  to  speculate  on  the  views  of  the 
framer  of  the  act,  we  might  suppose  that  this  was  one  of  those  omissions, 
quas  out  incuria  fuditj  aut  humana  parum  cavit  natura.  But  we 
must  take  the  act  as  it  stands  ;  and  as  the  creditor  is  to  prove  the  value 
of  his  annuity  without  prejudice  to  any  security  he  may  hold,  except 
as  it  respects  the  insolvent's  discharge,  the  best  construction  is  to  con- 
fine the  exception  to  acts  which  would  prevent  his  obtaining  the  dis- 
charge originally  made  out  by  the  Court. 

Judgment  for  the  defendanL 


NEWTON  and  Wife  against  HARLAND— p.  406. 

Action  by  a  barrister  and  wife  for  an  asaault  on  the  wife:  the  venue,  laid  in  Middlesex,  baTiiif 
been  changed  by  defendant,  Held,  that  plaintiff  could  not  restore  it  by  virtue  of  hii  pn^ilege 
as  barrister. 

This  was  an  action  brought  bj  the  plaintiff  and  his  wife  for  an  aasaalt 
on  the  wife.  The  venue  was  laid  in  Middlesex ;  but  having  been  changed 
by  the  defendant  into  the  county  where  the  assault  took  place, 

W.  H.  Watson  moved  to  restore  it  to  Middlesex,  on  the  ground  that, 
since  the  commencement  of  the  action,  the  husband  had  become  barris- 
ter. [TiNDAL,  C.  J.  That  is  the  voluntary  act  of  the  plaintiff;  is  it 
to  prejudice  the  defendant  ?]  Watson  admitted  that  if  the  husband  had 
been  joined  as  a  defendant  with  the  wife,  the  husband  could  not  avail 
himself  of  his  privilege,  the  wife  being  the  origin  of  the  suit,  and  the 
husband  joined  only  for  conformity ;  Robarts  v.  MaBon^  1  Taunt.  254 ; 
but  he  contended  that  this  rule  did  not  apply  to  the  case  of  plaintiffs, 
as  the  husband  might  be  a  sufferer  by  the  injury  done  to  his  wife. 

TiNDAL,  C.  J.  I  think  the  principle  is  the  same,  whether  the  party 
applying  be  plaintiff  or  defendant :  it  is,  that  the  privilege  belongs  only 
to  the  party  on  whose  account  the  action  is  brought. 

Rule  refused. 
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ALSAGER  and  Others,  Assignees  of  DRURY,  a  Bankrupt,  against 
SPALDING  and  Another.— p.  407. 

Defendants,  holding  as  security  for  a  debt  due  to  them  from  P.  a  policy  of  assurance  effected  by 
D.,  refused  to  join  in  a  composition  deed,  by  which  D.  was  to  be  released  from  his  debts  on 
paying  8«.  in  the  pound,  unless  D.  assigned  Uie  policy  to  them :  D.  assigned  it,  aod  defendants 
then  executed  the  composition  deed :  Held,  that  such  assignment  was  a  fraud ;  and,  D.  having 
become  bankrupt,  that  his  assignees  were  entitled  to  recover  from  defendants  money  they  had 
received  on  the  poUcy,  notwithstanding  the  8*.  in  the  pound  was  never  paid. 

Action  for  money  had  and  received  by  the  defendants ;  1st  count  to 
the  use  of  Drury ;  2d,  to  the  use  of  the  plaintiiSs  as  his  assignees. 

Plea,  non  assumpsit. 

In  December,  1834,  Drury  being  embarrassed,  and  owing  the  defend- 
ants 99/.  17^.,  besides  a  promissory  note  for  20/.  which  they  held,  entered 
into  an  agreement  under  which  he  was  to  pay  the  defendants  8*.  in  the 
pound  on  the  amount  of  their  debt,  by  three  instalments,  and  his  other 
creditors  in  the  same  proportion  ;  and  upon  receiving  such  payment  they 
thereby  released  and  discharged  him  from  all  claims  in  respect  of  the 
debts  opposite  to  their  respective  signatures,  engaging  also  to  cancel  all 
bills,  promissory  notes,  and  securities  held  by  them. 

The  defendants  had,  for  some  time  before,  held  a  policy  of  assurance 
for  200/.  effected  by  Drury  on  his  mother's  life,  as  a  security  for  their 
debt. 

Two  of  Drury's  creditors  refused  to  sign  the  composition  agreement 
unless  the  defendants  signed  it  also ;  but  the  defendants  asserting  their 
right  to  the  policy,  refused  to  sign  unless  the  policy  were  assigned  to 
them.  Drury  said  that  that  was  part  of  the  assets  out  of  which  he  was 
to  make  up  the  8*.  in  the  pound :  but  he  afterwards  gissigned  it  in  con- 
sideration (as  was  alleged  in  the  assignment)  of  40/.  4^.  6d.,  the  value 
set  upon  the  policy  at  the  assurance  office. 

The  defendants  then  signed  the  composition  agreement,  and  gave  up 
the  20/.  note.  > 

In  September,  1835,  they  paid  at  the  assurance  office  15/.  17^.  6cl,y 
the  annual  premium  on  the  policy. 

The  instalments  due  on  the  composition  agreement  were  not  paid, 
and  the  defendants  received  only  29/.  5*.  6d.  out  of  39/.  19*.,  the  amount 
of  their  composition. 

In  August,  1836,  Drury*s  mother  died,  and  they  received  237/.  12.?. 
6d,  on  the  policy. 

In  May,  1837,  Drury  became  bankrupt,  and  the  plaintiffs,  his  assign- 
ees, sought  by  this  action  to  recover  the  237/.  12^.  6d,  so  received,  mi- 
nus the  15/.  lis.  6d.  paid  for  the  annual  premium,  on  the  ground  that, 
under  the  above  circumstances,  the  assignment  of  the  policy  was  a  fraud 
on  the  creditors  at  large ;  and  upon  that  principle, 

A  verdict  having  been  obtained  for  the  plaintiffs, 

Talfourd,  Serjt.,  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground 
that,  as  the  policy  had  previously  been  pledged,  in  equity,  to  the  defend- 
ants, the  assignment  to  them  was  no  fraud  on  the  other  creditors ;  and 
the  validity  of  the  composition  deed  being  conditional  on  the  payment 
of  the  instalments,  the  creditors  were  remitted  to  their  original  rights 
when  default  was  made  in  those  payments.  He  cited  Ward  v.  Birdy  5 
Car.  &  P.  229,  (24  E.  C.  L.  R.,)  where  the  defendant,  being  the  creditor 
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of  the  plaintiff,  had  executed  a  composition  deed,  in  which  it  was  stipu- 
lated that  the  debt  should  be  paid  at  6«.  in  the  pound,  by  promissory 
notes ;  after  executing  that  deed,  the  defendant  obtained  a  payment ' 
from  the  plaintiff  in  full :  it  was  held  that  the  plaintiff  could  not  reco- 
ver back  the  difference  between  the  full  amount  aud  6$.  in  the  pound, 
without  proving  that  the  composition  note  had  been  paid,  or  giving 
some  evidence  that  would  be  equivalent  to  such  proof:  and  OugKton  v. 
Trotter,  2  Nev.  &  M.  71,  (28  E.  C.  L.  R.,)  where,  at  a  meeting  of  the 
creditors  of  the  defendant,  it  having  been  agreed  that  a  composition  of 
6«.  in  the  pound  should  be  accepted,  and  that  promissory  notes  for  the 
amount ''  should  be  given  within  fourteen  days,  the  creditors  assenting 
thereto  within  that  time,''  and  the  defendant  having  been  sued  for  a 
debt  due  to  one  of  the  parties  to  the  agreement,  it  was  held  that,  unless 
the  defendant  could  show  delivery  or  tender  of  the  notes,  he  was  liable 
for  the-  whole  debt. 

Wilde,  Serjt.,  and  Knowhs,  showed  cause.  Ward  v.  Bird  is  not 
intelligible;  for  the  fraud  there  would  have  been  in  performing  the 
agreement,  and  yet  the  learned  judge  is  represented  to  have  nonsuited 
because  the  party  never  did  perform  it.  And  Oughton  v.  TVotter  has 
no  bearing  on  this  case,  because  there  the  discharge  was  clearly  condi- 
tional, and  the  debtor  never  complied  with  the  condition ;  here,  at  least 
there  was  part  performance,  and  the  creditors  had  their  remedy  under 
the  agreement  for  the  residue.  But  Smith  v.  Cuff,  6  M.  &  S.  160,  and 
Turner  v.  Eoole,  Dow.  &  Ry.  N.  P.  C.  27,  (16  E.  C.  L.  K,)  are  in 
point.  In  Smith  v.  Cuff,  the  defendant,  being  a  creditor  of  the  plain- 
tiff, entered  into  a  composition  deed  to  receive  10s.  in  the  pound,  under 
an  agreement  with  the  plaintiff  that  he  would  give  the  defendant  his 
promissory  notes  for  the  remainder  of  the  debt,  which  notes  were 
accordingly  given,  and  the  composition  was  paid  to  the  defendant,  who 
negotiated  the  promissory  notes,  the  holder  of  one  of  which  enforced 
payment  from  the  plaintiff  by  action;  it  was  held  that  the  plaintiff 
might  recover  back  the  amount  from  the  defendant  in  an  action  for 
money  paid.  In  Turner  v.  ffoole  a  creditor  signed  a  composition  deed 
in  favour  of  his  debtor,  but  afterwards  induced  the  latter  to  give  him 
bills  for  the  full  amount  of  his  debt,  dated  the  day  before  the  composi- 
tion deed,  and,  after  receiving  one  instalment,  sued  the  debtor  upon  the 
bills  and  recovered  the  amount  miniM  the  instalment  paid ;  it  was  held 
that  the  debtor  might  maintain  an  action  for  money  had  and  received 
against  the  creditor,  to  recover  the  difference  between  the  amount  of 
the  composition  and  the  full  amount  of  the  debt.  Cockahott  ▼.  Benett, 
2  T.  R.  763,  Stock  v.  Mawson,  1  B.  &  P.  286,  Smith  v.  Bromley y  Dougl 
696,  n.  3. 

The  Court  gave  Talfourd  time  to  look  into  the  cases,  calling  upon 
him  to  answer  Smith  v.  Cuff,  and  Turner  v.  Hoole.     And  now 

Talfourd  admitting  that  he  could  not  distinguish  those  cases  from 
the  present,  the  rule  was 

Discharged. 
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HOULDITCH  and  Another  against  CAUTY.— p.  411. 

Notice  by  holder  to  endorser,  of  the  dishonoar  of  a  bill  by  acceptor,  in  these  terms ;  **  Messrs.  H. 
are  surprised  to  hear  that  Mrs.  G.'s  bill  was  returned  to  the  holder  unpaid/' — followed  by  a 
▼ifiit  from  the  endorser  to  the  holder  on  the  same  day,  in  which  he  expressed  his  regret,  and 
promised  that  he  would  write  to  the  other  parties  by  whom  or  by  himself  the  bill  should  be 
paid,  Held  sufficient  to  render  him  liable. 

This  was  an  action  on  a  bill  of  exchange  for  850/.,  drawn  on  the 
28th  of  March,  1832,  by  Ann  Gib,  on,  and  accepted  by  W.  H.  Rains- 
ford,  payable  three  months  after  date ;  by  Gib  endorsed  to  William 
Crokatt,  and  by  Crokatt  to  the  defendants :  averment  of  due  present- 
ment to  Rainsford  for  payment,  and  of  refusal  by  him,  whereof  the  de- 
fendant had  due  notice. 

Pleas,  first,  that  the  bill  was  not  duly  presented  to  Rainsford  ;  second- 
ly, that  the  defendant  had  not  due  notice  of  the  dishonour  ;  thirdl Jr,  that 
in  consideration  that  divers  persons,  creditors  of  Crokatt,  had  accepted 
from  Crokatt  2*.  6d.  in  the  pound  on  their  respective  debts  in  satisfac- 
tion and  discharge  of  their  debts,  the  plaintiffs  received  the  like  amount 
in  discharge  and  satisfaction  of  this  bill,  without  the  knowledge  or  con- 
sent of  the  defendant,  and  thereby  released  the  defendant  from  all  lia- 
bility. 

Issue  was  joined  on  the  first  and  second  pleas,  and  de  injuria  was 
replied  to  the  third. 

At  the  trial,  the  presentment  to  Rainsford  and  the  dishonour  of  the 
bill  by  him  were  duly  proved. 

Notice  was  given  to  the  defendant  by  the  following  letter : — Messrs. 
Houlditch  are  surprised  that  Mr.  Cauty  has  not  taken  up  Chaplin's  bill 
according  to  his  promise :  are  also  surprised  to  hear  that  Mrs.  Gib's 
bill  was  returned  to  the  holder  unpaid.** 

The  defendant  called  on  the  plaintiffs,  the  holders  of  the  bill,  the 
same  evening  on  which  he  received  this  letter ;  expressed  his  regret 
and  surprise  that  the  bill  had  not  been  paid ;  but  promised  to  write 
immediately  to  Edinburgh  to  the  other  parties  to  the  bill,  and  that  it 
should  be  paid  either  by  thein  or  by  himself. 

By  a  Scotch  deed  of  the  14th  of  June,  1834,  the  plaintiffs,  in  consider- 
ation of  liel.  \3s.  5d.  paid  to  the  plaintiffs  by  D.  R.  Sonter,  constituted 
Sotiter  their  assignee  to  the  sum  of  850/.  due  under  the  bill  of  exchange 
drawn  by  Mrs.  Gib,  but  so  far  only  as  the  bill  could  form  the  ground 
of  a  claim  of  debt  at  their  instance  against  William  Crokatt,  reserving 
right  of  recourse  against  the  acceptor,  drawer,  and  endorsees  of  the 
bill. 

The  deed  contained  no  release  of  Crokatt ;  or  statement  that  the 
116/.  13f.  5d.  was  received  in  discharge  and  satisfaction  of  the  bill. 

Souter  was  trustee  for  certain  creditors  of  William  Crokatt,  in  Scot- 
land ;  who  executed  to  him  similar  deeds  in  respect  of  their  several 
debts,  upon  receiving  from  him  2s,  6d,  in  the  pound. 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  this  deed  did  not  sus- 
tain the  third  plea:  and  on  the  part  of  the  defendant,  that  he  had  received 
no  sufficient  notice  of  the  dishonour  of  the  bill ;  for  which  he  relied 
on  Solarte  v.  Palmer,  7  Bing.  530,  (20  E.  C.  L.  R.  226  ;)  I  New  Cases, 
1 94,  (27  E.  C.  L.  R.  351,)  and  Boulton  v.  fFelsh,  3  New  Cases,  688,  (32 
E.  C.  L.  R.  283,)  where  a  letter  stating  that  *^  the  promissory  note  for 
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200/.  drawn  by  H.  H.,  dated  18th  of  July  last,  payable  three  months 
after  date,and  endorsed  by  you,  became  due  yesterday,  and  is  returned  to 
me  unpaid,  I  therefore  give  you  notice  thereof,  and  request  you  will  let 
me  have  the  amount  thereof  forthwith,"  was  held  not  a  s^ufficienl 
notice  of  dishonour.     A  verdict  having  been  found  for  the  plaintiffs, 

Thesiger  obtained  a  rule  nisi  to  set  it  aside  on  the  above  objection  to 
the  notice  of  dishonour,  and  on  the  ground  of  a  surprise  on  the  defend- 
ant, by  which  he  had  failed  to  establish  in  evidence  the  deed  executed 
by  the  plaintiffs  to  Sourer. 

WildBj  Seijt.,  Kelltfy  and  Peteradorff,  showed  cause. 

In  SouUon  v.  Welsh  the  Court  expressed  great  reluctance  to  extend 
the  principle  of  Solarte  v.  Palmer^  a  case  which  has  occasioned  much 
inconvenience  in  the  mercantile  world.  If  Boulton  v.  Welsh  be  adhered 
to,  no  merchant  will  be  able  to  give  notice  of  the  dishonour  of  a  bill 
without  consulting  an  attorney,  for  the  expression  *'  returned  unpaid,'* 
has  always  signified  among  merchants,  dishonoured  on  presentment: 
and  therefore  an  action  for  slander  would  lie  for  saying  of  a  merchant 
that  his  bills  were  returned  unpaid.  No  precise  form  of  notice  is  pre- 
scribed by  the  old  authorities ;  the  principle  is,  that  the  holder  most 
show  he  does  not  mean  to  give  credit  to  the  acceptor.  But  in  Hedger 
V.  SteavensoUj  2  Mees.  &  Wels.  799,  a  notice  of  the  dishonour  of  a  pro- 
missory note  in  the  words  following, — "  Sir,  I  am  desired  by  Mr.  H.  to 
give  you  notice  that  a  promissory  note,  dated  August  the  10th,  1835, 
made  by  S.  T.  for  99Z.  18».  payable  to  your  order  two  months  after 
date  thereof,  became  due  yesterday,  and  has  been  returned  unpaid ;  I 
have  to  request  you  will  please  remit  the  amount  thereof,  with  Is.  6d. 
noting,  free  of  postage,  by  return  of  post,** — was  held  sufficient;  and 
in  Grugeon  v.  Smith,{a)  tried  at  Liverpool,  before  Patteson,  J.,  the 
notice  of  dishonour  was,  "  Your  bill,  due  this  day,  has  been  returned 
with  charges,  to  which  we  request  your  immediate  attention;**  which  the 
learned  judge  held  to  be  sufficient.  A  motion  was  afterwards  made  in 
the  King's  Bench  for  a  new  trial,  on  the  ground  that  the  notice  was 
insufficient,  but  the  Court  refused  the  rule.  The  notice  in  Woodtharpe 
V.  LaweSy  2  Mees.  &  Wels.  109,  which  was  also  held  sufficient,  shows 
the  meaning  attached  by  mercantile  people  to  the  expression  "  ret^irned 
unpaid.**  However,  in  the  present  case,  the  notice  must  be  coupled 
with  the  promise  made  by  the  defendant  on  the  evening  of  the  day  he 
received  the  notice,  and  it  has  always  been  held  that  a  promise  to  pay 
operates  as  an- admission  that  due  notice  of  dishonour  has  been  received : 
Hicks  V.  Duke  of  Beaufort,  4  New  Cases,  229,  (33  E.  C.  L.  R.)  Then, 
the  deed  put  in  evidence  to  support  the  second  plea  was  not  a  release 
of  Crokatt,  but  a  mere  power  to  Souter  to  sue  in  the  name  of  the 
plaintiffs. 

Humfrey  in  support  of  the  rule.  In  Hedger  v.  Steavenson  and 
Orugeon  v.  Smith  there  is  a  demand  of  charges  for  noting,  from  which 
dishonour  must  necessarily  be  implied :  those  cases,  therefore,  are  dis- 
tinguishable from  BoiUton  v.  Welsh,  which  cannot  be  distinguished  from 
the  present.  As  to  the  defendant*s  conversation  on  the  day  he  received 
the  plaintiff  *B  letter,  it  does  not  amount  to  an  absolute  and  uncondi- 
tional promise  to  pay,  and  from  nothing  short  of  such  a  promise  can 
the  receipt  of  due  notice  of  dishonour  be  inferred.  In  Picken  v. 
Oraham,  3  Tyrwh.  923,  the  words,  "  I  suppose  there  will  be  no  alter- 
native but  my  taking  up  the  bill,  and  if  you  will  bring  it  on  Tuesday,  I 
(a)  Cited  in  Redder  t.  Steavetufm,  2  M.  &  W.  802. 
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will  pay  the  money,"  were  held  not  sufficient  to  support  an  inference 
of  notice.  BorradaUe  v.  Lowej  4  Taunt.  93,  Standage  v.  Creighton,  6 
Car.  &  P.  406,  (24  E.  C.  L.  R.,)  Ouminff  v.  French,  2  Campb.  106  n, 
Baker  v.  Birch^  3  Campb.  107.  Here,  the  defendant's  promise  was, 
in  effect,  only  a  promise  to  pay  in  case  the  parties  at  Edinburgh  did 
not. 

At  all  events  the  defendant  was  entitled  to  a  new  trial  on  the  third 
plea,  for  the  deed  put  in  evidence  was  in  effect  a  discharge  of  Crokatt, 
and  thereby  a  release  of  the  defendant. 

TiNDAL,  C.  J.  This  was  an  action  on  a  bill  of  exchange  for  850/., 
endorsed  by  the  defendant  Cauiy,  and  dishonoured  by  the  acceptor. 

The  answer  given  by  the  pleas  to  the  demand  on  the  bill  is,  first,  that  it 
was  not  presented  when  due;  secondly,  that  the  defendant  did  not  receive 
due  notice  of  the  dishonour  of  the  bill;  thirdly,  that  the  plaintiffs  re- 
ceived from  a  prior  endorser  2^.  6rf.  in  the  pound  on  the  account  of  their 
debt  without  the  knowledge  or  consent  of  the  defendant,  and  so  released 
him  from  this  demand. 

The  due  presentment  of  the  bill  was  established  in  proof,  and  a  ver- 
dict was  given  against  the  defendant  on  these  three  issues.  The  ques- 
tion is,  whether  that  verdict  is  proper  on  the  second  and  third  issue,  or 
whether  there  should  be  a  new  trial. 

With  respect  to  the  sufficiency  of  the  notice  of  dishonour,  on  the  au- 
thority of  the  two  cases  of  Hedger  v.  SleavensoUy  and  Grugeon  v.  Smith 
we  have  been  urged  to  say  that  if  the  judgment  of  this  Court  in  Boidton 
V.  Welsh  be  not  erroneous,  at  least  the  case  is  distinguishable  from  the 
present.  I  see  no  reason  for  saying  that  the  judgment  in  Boulton  v. 
Welsh  is  not  law:  it  has,  indeed,  gone  the  full  length  of  Solar te  v. 
Palmer  J  but  it  has  not  exceeded  that  case:  however,  we  are  not  called 
on  either  by  the  case  of  Hedger  v.  Sleaven-wn,  or  that  of  Griigeon  v. 
Smith^io  alter  our  decision  in  Boulton  v.  Welshy  because  in  Hedger  v. 
Steavenson  and  Grugeon  v.  Smith  the  charges  for  noting  were  cir- 
cumstances which  did  not  exist  in  Boulton  v.  Welsh,  and  which  showed 
by  necessary  inference  that  the  bill  had  been  dishonoured.  Neverthe- 
less, if  it  were  necessary,  I  should  be  ready  to  reconsider  the  decision  in 
Boulton  V.  Welsh,  provided  I  were  not  called  upon  to  alter  the  princir 
pie  laid  down.  But,  in  the  present  case,  coupling  the  notice  sent  in  the 
plaintiff's  letter  with  the  conversation  which  ensued  between  them  and 
the  defendant  the  same  day,  there  is  no  ground  for  saying  that  the  de- 
fendant did  not  receive  sufficient  notice  of  the  dishonour  of  the  bill.  In 
their  letter  of  July  2d,  1832,  the  plaintiffs  say  they  are  surprised  to  hear 
that  Mrs.  Gib's  bill  was  returned  to  the  holder  unpaid ;  stopping  there, 
the  notice  is  very  like  that  in  Boulton  v.  Welsh  ;  but  the  same  day  the 
defendant  calls  on  the  holders  at  their  counting-house,  expresses  his  re- 
gret and  surprise  that  the  bill  has  not  been  paid,  and  promises  to  write 
immediately  to  the  other  parties  in  Edinburgh,  and  that  the  bill  should 
be  paid  either  by  them  or  by  himself  If  at  that  time  he  had  expressed 
a  word  of  dissatisfaction  at  what  had  occurred  in  Edinburgh,  it  would 
have  led  to  an  explanation  of  the  whole,  and  the  plaintiffs  might  have 
furnished  any  further  notice  which  the  circumstances  might  render  ad- 
visable. If  we  were  not  to  hold  this  notice  sufficient,  we  should  be  al- 
lowing a  defendant  to  succeed  on  a  formal  objection,  after  lulling  the 
plaintiff  into  security  by  apparent  acquiescence ;  but  the  jury  found  that 
the  notice  was  sufficient,  and  we  are  not  disposed  to  disturb  their  verdict. 
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As  to  the  supposed  release,  if  the  instrument  on  which  the  defendant 
relies  did  amount  to  a  release,  we  should  perhaps  be  induced  to  grama 
new  trial  on  the  ground  of  surprise ;  but,  upon  looking  at  the  deed,  we 
find  that  it  will  not  admit  of  any  such  construction  as  the  defendant  puts 
upon  it.  The  deed  is  a  transfer  by  the  plaintiffs  to  Souter  of  a  right  to  sue 
Crokatt  as  to  the  850/.  bill  at  their  instance.  The  language  of  the  deed 
shows  that  the  plaintiff's  right  of  action  was  not  released,  but  that  Souter 
was  put  in  their  place  to  enforce  it  in  their  name. 

Park,  J.  I  think  that  this  case,  as  far  as  any  question  arises  as  to 
the  sufficiency  of  the  notice  of  dishonour,  may  be  decided  on  the  parol 
evidence  in  the  cause.  I  abstain,  therefore,  from  saying  any  thing  about 
the  decision  in  Boulton  v.  Welshy  3  New  Cases,  688,  (32  E.  C.  L.  R. 
283.)  The  defendant,  the  same  day  on  wliich  he  had  received  the  writ- 
ten notice,  calls  on  the  plaintiffs,  expresses  his  regret  that  the  bill  has 
not  been  paid,  but  promises  to  write  to  the  parties  in  Edinburgh,  and 
that  the  bill  shall  be  paid  either  by  them  or  by  himself.  That  brings  the 
case  within  the  class  of  decisions  in  which  it  has  been  held  that  a  pro- 
mise to  pay  releases  the  holder  from  proof  of  ndtice  of  dishonour.  Pick- 
in  V.  Graham^  3  Tyrwh.  923;  and  Baker  v.  Birchy  3  Campb.  187;  are 
relied  on  for  the  defendant,  to  show  that  the  promise  should  be  more 
express;  but  in  neither  of  those  cases  was  the  dishonour  of  the  bill 
known  at  the  time  of  the  promise.  In  Pickin  v.  Graham  a  bill  was 
drawn  in  Yorkshire  and  accepted,  payable  in  London.  During  its  cur- 
rency, the  affairs  of  the  acceptor  became  embarrassed  to  the  knowledge 
of  the  last  endorser,  who,  being  in  Yorkshire  on  the  day  the  bill  became 
due,  told  the  person  who  endorsed  it  to  him  that  it  would  probably  not 
be  paid ;  it  was  dishonoured  in  London  on  that  day ;  but  before  notice 
of  that  fact  could  arrive,  the  agent  to  the  drawers  called  on  the  last  en- 
dorser at  Rotherham  in  Yorkshire,  and,  in  the  course  of  conversation 
about  the  bill  being  likely  to  come  back,  said,  '<I  suppose  there  will  be 
no  alternative  but  my  taking  up  the  bill;  and  if  you  will  bring  it  to  Shef- 
field on  Tuesday  I  will  pay  the  money :"  the  bill  was  not  returned  by 
the  holder  to  the  last  endorser  until  ten  days  after  this  conversation,  and 
the  drawers  did  not  receive  notice  of  dishonour  in  due  time  :  it  was  held 
that  the  terms  of  the  promise  made  to  the  endorser  by  the  agent  to  the 
drawers  not  being  unconditional,  and  having  been  made  at  a  time  when 
no  laches  could  have  been  committed  in  giving  due  notice  of  dishonour, 
did  not  waive  the  necessity  of  giving  that  notice:  and  Vai7ghan,B., 
said,  "What  passed  in  this  case  seems  to  me  to  amount  only  to  this,  that, 
in  a  conversation  about  the  expected  dishonour  of  the  bill,  the  agent  of 
the  drawers,  supposing  that  they  had  no  alternative  but  to  pay,  used  the 
expressions  relied  on,  in  contemplation  of  a  regular  notice  of  dishonour 
about  to  be  received.  His  words  import  a  fear  of  being  compelled  to 
pay  if  the  bill  came  back  in  due  course,  and  that,  as  it  would  probably 
do  so,  there  would  then  be  no  other  course  to  be  adopted  but  to  pay  it 
That,  in  my  opinion,  does  not  amount  to  an  absolute  promise  to  pay  the 
amount."  In  Baker  v.  Birch  the  promise  was  given  a  few  days  before 
the  presentment ;  but  in  order  to  give  validity  to  the  promise,  the  default 
of  the  acceptor  must  be  known  at  the  time  it  is  made;  Biesardv.  Hirst ^ 
5  Burr.  2670.  That,  therefore,  brings  the  present  case  within  the  princi- 
ple of  Lundie  v.  Robertson^  7  East,  231;  where  an  endorsee,  three 
months  after  the  bill  became  due,  demanded  payment  of  the  endorser, 
who  first  promised  to  pay  it  if  he  would  call  again  with  the  account,  and 
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afterwards  said  that  he  had  not  had  regular  notice,  but  as  the  debt  was 
justly  due  he  would  pay  it;  it  was  held,  that  the  first  conversation, 
being  an  absolute  promise  to  pay  the  bill,  was  prima  facie  an  admission 
that  the  bill  had  been  presented  to  the  acceptor  for  payment  in  due  time 
and  had  been  dishonoured,  and  that  due  notice  had  been  given  of  it  to 
the  endorsee. 

Upon  the  other  point,  I  am  of  opinion  that  the  instrument  produced 
does  not  support  the  plea:  the  effect  of  it  is  no  more  than  this:  to  assign 
to  Souter,  who  does  not  appear  to  be  a  trustee  for  any  of  the  parties,  the 
chance  of  recovering  against  Crockatt. 

CoLTMAN,  J.  I  think  that  the  notice  of  dishonour  in  this  case  was 
sufficient.  It  may  be  that  the  letter  taken  by  itself  would  not  suffice  : 
but  when  the  parties  meet  the  same  day,* and  the  defendant  promises  to 
pay  the  bill  if  the  acceptor  fails  to  do  so,  it  would  be  hard  to  allow  him 
to  object  to  the  notice  after  having  thus  lulled  the  holder  into  security. 
The  cases  of  Pickin  v.  Graham  and  Baker  v.  Birch  are  distinguish- 
able, because  in  them  it  could  not  be  known  at  the  lime  of  the  promise, 
whether  or  not  the  holder  would  be  entitled  to  call  on  the  drawer.  So 
in  Borradaile  v.  LowCj  a  letter  written  by  the  endorser  of  a  bill,  who 
had  been  applied  to  for  payment,  after  several  days  laches,  telling  the 
plaintift' that  he  would  not  remit  till  he  received  the  bill,  and  desiring 
the  plaintiff,  if  he  considered  the  defendant  as  unsafe,  to  return  the  bill 
to  Trevor  &  Co.,  (who  were  prior  endorsers  on  the  bill,  and  also  bankers 
at  the  defendant's  place  of  residence,)  was  held  not  to  be  such  a  waiver 
of  laches,  and  promise  to  pay,  but  that  the  defendant,  on  discovering  that, 
in  law,  he  was  discharged,  might  refuse  payment.  Here,  the  dishonour 
had  occurred  at  the  time  of  the  defendant's  promise,  which,  taken  in 
connexion  with  the  plaintiff's  letter,  affords  sufficient  evidence  of  due 
notice  of  dishonour.  The  jury  have  found  it  sufficient,  and  they  are  the 
proper  judges  of  the  effect  of  the  conversation. 

Rule  discharged,  {a) 

(a)  There  was  another  count  on  a  bill  for  100/.,  upon  which  the  Court  were  about  to  grant  a 
new  trial,  on  the  ground  that  a  witness  had  been  improperly  kept  out  of  the  way ;  but  the  plain 
tiff  abandoned  the  claim. 


JAMES  against  BOURNE  and  Others.— p.  420. 

The  declaration  contained  a  count  on  a  promise  to  cany  goods  from  Dublin  to  London,  and  a 
count  on  a  promise  to  carry  the  same  goods  from  the  wharf  at  which  they  should  be  landed  in 
London  to  the  plaintiflTs  place  of  business. 

Held,  that  the  joining  these  two  counts  was  not  an  apparent  violation  of  the  rule  Hil.  4  W.  4. 

The  first  count  of  the  declaration  stated  that  the  plaintiff  had  deli- 
vered to  the  defendants  goods  to  be  carried  by  the  defendants  in  a  steam 
vessel  from  Belfast  to  Dublin,  and  from  Dublin  to  the  port  of  London, 
there  to  be  delivered  to  the  plaintiff  on  payment  of  freight :  that  the 
defendants  promised  safelv  to  carry  and  deliver  them  ;  but  that,  though 
the  goods  arrived  in  London,  and  though  a  reasonable  time  for  delivery 
had  elapsed,  and  though  the  plaintiff  was  willing  to  pay  the  freight,,  of 
which  the  defendants  had  notice,  and  though  part  of  the  goods  w>ere 
delivered,  yet  the  defendants  did  not  deliver  the  residue,  which  were 
lost  to  the  plaintiff  while  in  the  defendants'  custody,  foi  want  of  due 
care  in  the  defendants. 
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The  second  count  alleged  that  the  plaintiff  employed  the  defendants 
to  take  care  of  the  said  goods  and  merchandise  at  the  wharf  where  they 
should  be  landed  at  the  port  of  London,  and  carry  and  convey  the  same 
from  such  wharf  to  a  certain  place  of  business  of  the  plaintiff,  sitaate, 
&c.,  within  a  reasonable  time,  &c. ;  and  that  the  defendants  promised 
the  plaintiff  to  take  care  of,  and  carry  and  convey  the  same  from  such 
wharf  to  the  place  of  business  of  the  plaintiff,  and  there  deliver  them 
within  a  reasonable  time  after  they  should  be  so  landed  at  such  wharf. 

Breach,  Non-delivery. 

An  application  to  a  judge  at  chambers,  to  strike  out  one  of  these 
counts,  having  failed, 

Kelly  obtained  a  rule  nisi  to  the  same  effect,  on  the  ground  that  these 
counts  were,  on  the  face  of  ttem,  founded  on  one  and  the  same  prin- 
cipal matter  of  complaint,  and  therefore  not  admissible  in  conjunction, 
under  the  rule  5  Hil.  4  W.  4. 

He  cited  Jenkins  v.  Treloar^  1  Tyrwh.  &  Gra.  316,  where,  in  assump- 
sit for  toll  of  coals  imported  into  the  port  of  Truro,  the  declaration  con- 
tained two  counts,  the  one  claiming  the  toll  as  a  metage  duty,  and  the 
other  as  a  port  duty ;  it  was  held  that  those  counts  were  for  the  same 
subject-matter  of  complaint  within  the  meaning  of  the  rule  of  Hil.  4  W.  4, 
No.  5 ;  and  the  Court  made  a  rule  for  striking  one  of  them  out,  unless 
on  a  reference  back  to  the  judge  at  chambers,  he  should  exercise  the 
discretion  given  him  by  the  rule,  and  allow  both  counts,  upon  the  plain- 
tiff undertaking  to  give  distinct  evidence  in  support  of  each ;  and  Lord 
Abinger  said,  ''  If  the  new  rule  had  given  us  a  discretion,  I  should,  in 
the  present  case,  have  been  disposed  to  allow  both  counts  to  remain  in 
this  declaration ;  but  it  is  peremptory,  and,  after  a  good  deal  of  consi- 
deration, we  do  not  see  how  we  can  permit  two  counts  on  the  same 
implied  contract." 

Stephen^  Serjt.,  and  Cromptonj  showed  cause. 

The  employment  of  these  two  counts  is  no  apparent  violation  of  the 
rule,  for  though  the  loss  of  the  goods  is  in  both  counts  the  same  princi- 
pal matter  of  complaint,  yet  the  contract  in  each  count  is  distinct  and 
different ;  the  one  being  a  contract  to  convey  to  London,  the  other  to 
convey  from  the  wharf  in  London  to  the  plaintiff's  place  of  business. 
As  the  defendant  produces  no  affidavit,  the  Court  can  only  decide  on 
any  apparent  violation  of  the  rule :  and  it  is  clear,  that  though  tiro 
counts  cannot  be  allowed  on  the  same  contract,  yet  if  there  be  two  con- 
tracts, there  may  be  as  many  counts,  notwithstanding  the  subject-matter 
of  the  contract  be  the  same.  [Park,  J.  As  a  count  for  freight  upon 
a  charter-party,  and  for  freight  pro  rata  itineris.']  Or  counts  upon  a 
bill  of  exchange,  and  for  the  consideration  of  the  bill  in  goods  or  other- 
wise. In  Jenkins  v.  Treloar  there  was  an  apparent  violation  of  the 
rule.  But  in  Thoroton  v.  Whitehead^  1  Tvrwh,  &  Gra.  813,  it  was  held, 
that  a  count  in  debt  on  the  11  G.  2,  c.  19,  s.  18,  for  double  rent  of  pre- 
mises held  over  by  a  tenant  after  giving  notice  to  quit,  might  be  joined 
with  a  count  for  use  and  occupation  of  the  same  premises,  during  the 
same  period ;  and  though  the  plaintiffs  by  their  particulars  restricted 
their  demand  to  the  first  count,  the  Court  refused  a  rule  to  strike  out  the 
second  count,  on  the  ground  that  the  mistake  in  the  particulars  was  one 
by  which  the  defendant  could  not  be  misled.  This,  however,  is  alto- 
gether a  matter  for  the  discretion  of  the  judge  at  chambers,  and  after* 
application  there,  the  defendant  cannot  come  to  the  Court ;  Tadtnan  v. 
Wood,  4  Adol.  &  Ell.  1011,  (31  E.  C.  L.  R.) 
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Kelly ^  in  support  of  the  rule,  contended  that  these  two  counts  were 
manifestly  framed  upon  the  same  contract ;  there  was  a  mere  variation 
of  the  terminus  of  the  voyage ;  and  if  that  were  a  suflScient  warrant  for 
a  second  count,  the  place  for  taking  on  board  might  be  varied,  and  so 
the  counts  be  multiplied  to  any  inconvenient  number.  The  same  evi- 
dence would  support  both  these  counts ;  whereas  in  the  cases  of  excep- 
tion enumerated  in  the  rule  of  5  Hil.  4  W.  4,  the  same  evidence  would 
not  support  both  the  counts  allowed.  And  this  is  a  case  in  which  the 
party  may  as  well  apply  under  the  general  jurisdiction  of  the  Court, 
which  is  not  altered  by  the  new  rules,  as  to  a  judge  at  chambers. 

TiNDAL,  G.  J.  This  is  an  application  to  the  Court,  not  by  way  of 
appeal  from  a  judge  at  chambers,  but  to  our  general  jurisdiction,  which 
is  not  taken  away  or  altered  by  the  new  rules,  though  in  the  exercise  of 
it  we  must  be  guided  by  them.  The  question  is,  whether  the  allowing 
these  two  counts  to  st^nd  together  is  any  violation  of  those  rules.  And, 
upon  the  best  consideration  that  I  can  give  to  them,  I  think  it  is  not. 
Undoubtedly,  if  we  were  to  take,  in  their  most  general  sense,  the  words 
of  the  rule, — *'  Counts  founded  on  one  and  the  same  principal  matter  of 
complaint," — ^the  allowing  the  two  to  stand  together  would  appear  to  be 
a  violation  of  the  rule,  because  it  is  impossible  not  to  see  that  the  subject- 
matter  of  complaint  in  both  counts  is,  that  the  goods  were  not  delivered 
by  the  defendants.  But,  taking  the  whole  of  the  instances  given,  in 
connexion  with  the  rule,  I  think  it  means  that,  if  there  be  a  second  and 
distinct  contract  in  respect  of  the  same  subject-matter,  the  count  on  such 
contract  may  stand,  and  that  it  would  be  an  unnecessary  extension  of 
the  rule  to  strike  it  out.  Here,  the  first  contract  is  on  a  count  to  carry 
goods  from  Belfast  to  Dublin,  and  from  Dublin  to  the  port  of  London : 
the  second  count  relates  to  the  same  subject-matter  as  far  as  the  goods 
are  concerned,  but  it  is  on  a  separate  and  distinct  contract  as  to  the 
defendants'  undertaking ;  that  is,  to  carry  the  goods  from  the  place  of 
their  landing  at  the  port  of  London,  to  the  plaintiff's  place  of  business.. 
The  instances  given  in  the  rules  themselves  show  that,  '^  a  distinct  sub- 
ject-matter of  complaint,"  means,  in  cases  of  contract,  a  separate  con- 
tract. Take  the  first  instance,  '^  Counts  founded  on  one  and  the  same 
principal  matter  of  complaint,  but  varied  in  statement,  description,  or 
circumstances  only,  are  not  to  be  allowed :  ex.  gr.  Counts  founded  upon 
the  same  contract,  described  in  one  as  a  contract  without  a  condition, 
and  in  another  as  a  contract  with  a  condition,  are  not  to  be  allowed ;  for 
they  are  founded  on  the  same  subject-matter  of  complaint,  and  are  only 
variations  in  the  statement  of  one  and  the  same  contract."  Here,  the 
second  count  is  not  a  variation  in  the  statement  of  one  and  the  same 
contract,  but  a  separate  and  distinct  contract,  importing  a  different 
degree  of  liability.  Take  the  next  example, — "  So,  counts  for  not  giv- 
ing, or  delivering,  or  accepting  a  bill  of  exchange  in  payment,  according 
to  the  contract  of  sale,  for  goods  sold  and  delivered,  and  for  the  price 
of  the  same  goods  to  be  paid  in  money,  are  not  to  be  allowed :  so,  counts 
for  not  accepting  and  paying  for  goods  sold ;  and  for  the  price  of  the 
same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed :  but 
counts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the  conside- 
ration of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be  consi- 
dered as  founded  on  distinct  subject-matters  of  complaint."  Why  so  ? 
Because  they  are  different  contracts. 

And  there  will  be  ho  inconvenience  in  discharging  this  rule,  because 
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if  the  verdict  be  against  the  plaintiff  on  the  second  count,  the  defendant 
will  be  entitled  to  his  costs,  and  the  abuse  of  too  numerous  counts  may 
always  be  remedied  by  application  to  the  Court. 

BoSANQUET,  J.  I  am  also  of  opinion  that  this  second  count  has  not 
been  pleaded  in  violation  of  the  new  rules.  The  two  counts  seem  to  me 
to  be  apparently  founded  on  different  subject-matters  of  complaint;  It 
is  true  they  are  founded  on  the  same  transaction,  the  loss  of  the  goods 
to  be  delivered ;  and  I  remember  that  when  the  new  rules  were  framed, 
the  word  transaction  was  found  inadequate,  and  subject-matter  of  com- 
plaint was  substituted  for  it.  If  these  two  counts  were  on  the  same 
contract,  I  should  say  they  were  on  the  same  subject-matter  of  complaint, 
within  the  rule,  which  I  am  not  disposed  to  relax :  but  the  two  counts 
are  framed  on  different  contracts ;  one,  to  bring  the  goods  from  Belfast 
to  Dublin,  and  from  Dublin  to  London,  for  a  certain  freight ;  the  other, 
to  convey  them  from  the  landing-place  in  London* to  the  plaintiff's  pre- 
mises, for  another  and  a  different  reward ;  a  money  consideration  for 
cartage,  to  commence  from  the  time  when  the  first  contract  terminated. 
These,  therefore,  are  apparently  distinct  contracts :  and  if  so,  the  same 
transaction  may  be  the  occasion  of  different  subject-matters  of  complaint, 
as  upon  several  breaches  of  the  same  covenant.  In  Jenkins  v.  IVeloar, 
the  Court  decided  that  the  subject-matter  of  complaint  in  the  two  counts 
was  the  same:  and,  I  think,  rightly,  because  it  was  the  same  thing 
described  by  different  names. 

CoLTMAN,  J.  I  am  not  able  to  bring  my  mind  to  any  very  satisfac- 
tory or  definite  view  of  the  question.  I  accede,  however,  to  the  decision 
of  the  Court,  because  I  think  it  will  advance  the  justice  of  the  case: 
but  I  am  inclined  to  think  these  two  counts  an  apparent  violation  of  the 
rule,  or  that  it  is  at  least  doubtful  whether  they  disclose  more  than  one 
subject-matter  of  complaint. 

Fare,  J.  Though  in  point  of  form  this  is  an  application  to  the 
general  jurisdiction  of  the  Court,  yet  I  have  deferred  pronouncing  my 
opinion,  because  it  is,  in  effect,  an  appeal  from  my  decision.  I  thought 
the  counts  disclosed  two  distinct  subject-matters  of  complaint ;  but  I 
proposed  to  strike  out  one,  if  the  defendant  would  consent  to  an  amend- 
ment at  the  trial,  in  case  of  any  variance. 

That  offer  was  rejected ;  and  I  still  think  the  subject-matters  of  com- 
plaint different. 

If  the  goods  had  been  damaged  or  lost  after  they  left  the  wharf, 
could  the  plaintiff  recover  for  such  damage  on  the  bill  of  lading  ? 

*  Rule  discharged. 
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E.,  as  attorney  for  plaintifla,  exeoutora  of  M.,  having  aold  an  estate,  to  a  share  of  the  proceeds  of 
which  W.  was  entitled  as  legatee  of  M.,  and  defendant  claiming  W.'s  share  of  such  proceeds 
under  an  agreement  with  W.,  plaintiffs  paid  the  amount  to  defendant,  on  receiving  from  him 
a  guarantee,  addressed  to  E.,  and  also  to  plaintiflb,  as  executors  of  M^  to  indemnify  them  and 
each  of  them  against  any  action  by  W. : 

Held,  that  plaintiis  might  sue  on  this  guarantee  ^thout  joining  £. 

The  first  count  of  the  declaration  stated  that  before  and  at  the  time 
of  tho  making  of  the  promise  of  the  defendant  hereinafter  next  men- 
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tioned,  the  plaintiffs  were  executors  of  the  last  will  and  testament  of 
one  John  Miers;  and  an  estate  called  Black  Bank  had  been  and  was 
sold  under  the  directions  of  the  plaintiffs  as  such  executors;  and  before 
and  at  the  time  of  the  payment  by  the  plaintiffs  to  the  defendant  here- 
inafter next  mentioned,  the  plaintiffs,  to  wit,  as  executors  as  aforesaid, 
held  in  their  hands  certain  moneys  as  the  produce  of  such  sale.  That, 
upon  the  death  of  the  said  J.  Miers,  one  William  Miers  claimed  to  be 
entitled  to  a  certain  share  of  and  in  the  said  estate  and  the  proceeds 
thereof,  when  sold;  and  the  said  W.  Miers  became  a  bankrupt,  and  a 
certain  commission  of  bankruptcy,  founded  on  the  statutes  relating  to 
bankrupts  then  in  force,  had  been  and  was  awarded  against  him  after 
the  death  of  the  said  J.  Miers,  and  before  the  making  of  the  defendant's 
promise  hereinafter  next  mentioned,  to  wit,  on  the  23d  of  April,  1S29; 
and  thereupon,  before  the  making  of  the  defendant's  promise  hereinafter 
next  mentioned,  to  wit,  on  the  20th  of  May,  1829,  certain  persons,  to 
wit,  James  Chart  and  Alfred  Newman,  were  appointed  and  became 
assignees  of  the  estate  and  effects  of  the  said  W.  Miers,  under  the  com- 
mission. That  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  next  mentioned,  the  said  J.  Chart  and  A.  Newman,  as 
such  assignees,  claimed  to  be  entitled  to,  and  required  the  plaint itTs  to 
pay  to  them  a  certain  sum,  to  wit,  the  sum  of  32/.  6*.  6d.,  being  in  the 
hands  of  the  plaintiffs  as  such  executors,  in  respect  of  the  said  W.  Miers' 
said  share  of  and  in  the  produce  of  the  said  estate.  That  before  and  at 
the  time  of  the  making  of  the  defendant's  promise  hereinafter  next 
mentioned,  certain  transactions  and  dealings  had  taken  place  between 
the  said  W,  Miers  and  the  defendant;  and  the  defendant  also  claimed 
to  be,  and  represented  to  the  plaintiffs  that  he  was  entitled  to  receive  the 
said  sum  of  32/.  6s.  6d,  of  and  from  the  plaintiffs,  and  then  requested 
the  plaintiffs  to  pay  him,  the  defendant,  the  said  sum  of  32/.  6^.  Gd. 
And  thereupon,  heretofore,  to  wit,  on  the  26th  of  December,  1834,  in 
consideration  of  the  premises,  and  that  the  plaintiffs,  at  the  request  of  the 
defendant,  had  paid  to  him  the  said  sum  of  32/.  6^.  6(/.,  in  respect  of  the 
share  of  W.  Miers  or  his  assignees  in  the  produce  of  the  said  estate 
called  Black  Bank,  the  defendant  then  undertook  and  promised  the 
plaintiffs  to  indemnify  the  plaintiffs  and  save  them  harmless  from  and 
against  any  claim  that  might  be  made  against  them,  in  consequence  of 
their  having  so  paid  the  defendant  the  said  sum  of  32/.  6s.  6d,,  whether 
by  the  said  W.  Miers  or  any  other  person  claiming  through  him.  That 
thereupon  afterwards,  to  wit,  on  the  lllh  of  February,  1835,  by  reason 
of  the  premises,  and  in  consequence  of  the  plaintiffs  having  so  paid  to 
the  defendant  the  s&id  sum  of  32/.  6s.  6d,j  the  said  J.  Chart  and  A.  New- 
man, as  assignees  of  the  estate  and  effects  of  W.  Miers  as  such  bank- 
rupt, according  to  the  statutes  in  force  concerning  bankrupts,  and 
claiming  through  him,  did  implead  the  plaintiffs  in  an  action  on  promises 
for  the  recovery  of,  amongst  other  moneys,  the  said  sum  of  32/.  6s,  6d.; 
and  such  proceedings  w^re  thereupon  had  in  that  action,  that  the  said 
J.  Chart  and  A.  Newman  as  assignees,  afterwards,  to  wit,  in  Trinity 
term,  1835,  by  the  consideration  and  judgment  of  the  Court  of,  &c.,  re 
covered  in  the  same  action  against  the  plaintiffs  a  large  sum,  to  wit,  the 
sum  of  32/.  6*.  6d.,  and  also  the  costs  of  the  said  J.  Chart  and  A.  New- 
man as  assignees  in  that  behalf,  amounting  together  to  a  large  sum,  that 
is  to  say,  89/.  for  their  damages,  which  they,  as  assignees,  had  sus- 
tained as  well  by  reason  of  the  premises,  as  for  their  costs  and  charges 
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by  theiD  abont  their  suit  in  that  behalf  expended;  whereof  the  plaintiffs 
were  convicted,  as  by  the  record  and  the  proceedings  thereof  remaining 
in  the  said  Court  fully  appeared;  by  means  of  which  said  several  pre- 
mises they,  the  plaintiffs,  afterwards,  to  wit,  on  the  29th  of  July,  1835, 
were  called  upon  and  forced  and  obliged  to  pay,  and  did  then  neces- 
sarily pay  ana  satisfy  to  J.  Chart  and  A.  Newman,  as  such  assignees, 
the  said  sum  of  money  so  recovered,  to  wit,  the  said  sum  of  33/.  6.f.  6d.f 
and  the  said  costs,  amounting  together  to  the  said  sum  of  89/.;  and 
thereby  also  the  plaintiffs  were  obliged  to  pay,  and  did  then  pay  to  J. 
Chart  and  A.  Newman,  as  such  assignees,  other  moneys,  to  wit,  the 
amount  of  40/.  for  other  their  costs  by  them  incurred  in  the  said  action; 
of  all  which  premises  the  defendant  afterwards,  to  wit,  on,  &c.,  had  no- 
tice; yet  the  defendant  did  not  nor  would,  although  often  requested  by 
plaintiffs  so  to  do,  pay  the  plaintiffs  or  either  of  them  the  said  sums  of 
89/.  and  40/.  or  either  of  them,  or  any  part  thereof,  and  thereby  or 
otherwise  indemnify  or  save  harmless  the  plaintiffs,  according  to  the 
defendant's  said  promise ;  and  by  reason  of  the  premises  the  plaintiffs 
were  damnified  to  the  amount  of  said  sums  of  89/.  and  40/.,  contrary  to 
the  defendant's  promise. 

The  agreement  on  which  the  plaintiffs  declared  was  as  follows : — 

"  Mr.  John  Evans,  and  also  Messrs.  Place  and  Meabry,  as  the  execu- 
tors of  the  will  of  the  late  Mr.  John  Miers: 

'^  In  consideration  of  your  having  paid  to  me  the  sum  of  32/.  6^.  6(£, 
in  respect  of  the  share  of  Mr.  Wm.  Miers,  or  of  his  assignees,  in  the 
produce  of  the  estate  called  Black  Bank,  I  hereby  undertake  to  indem- 
nify and  save  you,  and  each  of  you,  harmless  from  any  claim  that  may 
be  made  against  you  in  consequence  of  your  having  so  paid  me  the  said 
sum  of  money,  whether  by  the  said  Wm.  Miers,  or  any  person  claiming 
through  him.     December  2G,  1884.  C.  Deleoal.'' 

The  facts  stated  in  the  declaration  were  proved  at  the  trial.  It  also 
appearied  that  the  sale  of  Black  Bank  estate  was  effected  by  John 
Evans,  as  attorney  for  the  plaintiffs,  and  that  the  proceeds  af  the  sale 
were  paid  over  by  him  to  the  plaintiffs  after  the  execution  of  the  de- 
fendant's agreement. 

After  the  plaintiffs  had  paid  the  defendant  the  32/.  6s.  Sd.y  the 
assignees  of  Miers  sued  the  plaintiffs  ibr  that  sum,  and  joined  another 
demand  in  the  same  action.  The  defendant  Delegal  had  notice  of  this 
action;  counsel's  opinion  was  taken  upon  it,  with  his  assent:  and 
thereupon  the  action  was  defended.  A  verdict  was  obtained  for  the 
assignees,  and  the  costs  of  the  action,  together  with  the  32/.  6^.  6d, 
amounted  to  91/.  8^.  6d, 

The  plaintiffs  then  commenced  the  present  action  on  the  above  agree- 
ment, and  having  obtained  a  verdict,  on  the  count  setting  it  fc^rth,  for 
91/.  85.  6d.y 

Talfoxirdy  Serjt.,  moved  to  set  the  verdict  aside,  on  the  ground  that 
Evans  and  the  plaintiffs  had  a  joint  interest  iti  the  guarantee,  and  there- 
fore should  all  have  joined  in  the  suit ;  Graham  v.  Rodertson,,  2  T.  R. 
282;  Brand  v.  Boulcott,  3  B.  &  P.  235 ;  1  Wnis.  Saund.  154,  n.  1 ;  or 
that  their  interest  was  joint  and  several,  and  therefore  the  suit  should 
have  been  carried  on  by  one  alone,  or  by  all  three  of  the  persons 
guarantied.  He  also  moved  to  reduce  the  damages,  on  the  ground  that, 
as  the  assignees'  action  against  the  plaintiffs  was  for  two  demands,  and 
the  defendant's  guarantee  extended  to  only  one  of  them,  the  defendant 
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ought  to  pay  such  portion  only  of  the  costs  of  that  action  as  applied  to^ 
the  demand  he  had  guarantied. 

A  rule  nisi  having  been  granted, 

Channell  shovr&di  cause.  The  action  is  well  brought  in  the  name  ot 
the  two  plaintiffs;  for,  though  three  persons  are  named  in  the  guarantee, 
the  interest  is  in  two  parties  only ;  the  one,  Evans ;  the  other,  the  plain- 
tiffs as  executors;  and  that  interest  is  several  in  the  two  parties.  This 
is  manifest  from  the  circumstances  under  which  the  guarantee  was  given. 
The  assignees  might  have  sued  Evans  for  the  32/.  6^.  Qd.^  part  of  the 
proceeds  of  the  Black  Bank  estate,  before  he  paid  it  over  to  the  plaintiffs; 
or  they  might  have  sued  the  plaintiffs  as  executors  after  it  came  to  their 
hands;  but  they  never  could  have  included  all  the  three  in  the  same 
action;  and,  as  it  was  doubtful  whom  they  would  sue,  the  guarantee 
was  framed  on  the  one  hand  to  save  Evans  harmless,  in  case  he  should 
be  sued;  on  the  other,  to  save  the  plaintiffs  as  executors,  in  case  they 
should  be  sued.  Each  of  those  two  parties,  therefore,  had  a  several 
interest;  and  the  case  resembles  that  of  Withers  v.  Bircham^  3  B. 
k  C.  254,  (10  E.  C.  L.  R.,)  where,  by  deed,  reciting  the  grant  of  two 
distinct  annuities  to  A.  &  B.  during  the  life  of  the  grantors  and  the 
survivor,  it  was  witnessed  that  C.  covenanted  with  A.  and  B.  and  their 
executors  to  pay  the  annuities  or  either  of  them  when  the  grantors 
should  make  default  in  payment.  A.  died ;  it  was  held,  that  the  inter- 
est in  the  annuities  being  several,  the  covenant  was  also  several,  and 
that  the  annuity  granted  to  A.  being  in  arrear,  his  executor  might 
maintain  an  action  against  C.  In  James  v.  Emery ^  8  Taunt.  245,  (4 
£.  G.  L.  B.,)  where  one*of  two  covenantees  had  no  interest,  but  was  a 
trustee  for  the  other,  it  was  held,  that  as  such  trustee,  he  ought  to  join 
in  the  suit ;  here,  if  Evans  had  any  interest,  it  was  on  his  own  account, 
and  not  as  trustee.  But  he  had  no  interest  after  paying  the  money 
over.  In  Oraham  v.  Robertson^  those  who  sued  had  not,  collectively, 
an  interest  separate  from  those  whom  they  omitted  to  join  in  the  action. 

As  to  the  reduction  of  damages  in  the  way  of  apportioning  costs,  as 
the  assignees'  action  was  resisted  at  the  instance  of  the  defendant,  he 
is  liable  for  the  event.  For  aught  that  appears,  the  other  demand 
might  have  been  yielded  to  if  he  had  not  interfered. 

Talfourd.  It  may  be,  that  after  Evans  had  paid  over  the  money 
received  from  the  sale,  he  had  no  interest  in  this  guaranty :  but  the 
question  is,  what  was  the  interest  of  the  parties  when  the  guaranty  was 
executed ;  and  as  they  were  then  all  liable  to  an  action  by  the  assignees 
of  William  Miers,  they  had,  at  that  time,  a  joint  interest  in  being 
indemnified ;  so  that  the  case  is  not  distinguishable  from  Oraham  v. 
Robertson.  There,  the  plaintiffs,  together  with  others,  being  owners 
of  one  ship,  and  the  defendant  of  another,  a  prize  was  taken,  condemned, 
and  shared  by  agreement  between  them ;  afterwards  the  sentence  of 
condemnation  was  reversed,  and  restitution  awarded  with  costs,  which 
were  paid  solely  by  the  plaintiffs :  it  was  held  that  an  action  could  not 
be  brought  by  the  plaintiffs  alone  for  their  share  of  the  restitution- 
money  and  costs,  because  it  was  either  a  partnership  transaction, — when 
he  other  parties  ought  to  be  joined, — or  not, — when  separate  actions 
B*)uld  be  brought  by  each  of  the  persons  paying. 

.^INDAL,  C.  J.     The  question  whether  the  three  persons  named  in  ' 
this^uarantee  ought  to  have  joined  as  plaintiffs  in  the  action  against 
the  ufeijda\it,  depends  on  the  situation  in  which  each  of  them  stood 
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with  respect  to  the  transaction  out  of  which  the  guarantee  arose.  And, 
when  we  look  at  the  relation  between  the  parties,  it  is  perfectly  dear 
that  the  two  plaintiffs  had  an  interest  separate  from  that  of  Evans. 

Evans  was  the  attorney  of  the  plaintiffs,  who  were  execulors  of  John 
Miers:  by  their  directions  he  sold  an  estate  which  had  belonged  to  the 
testator;  a  share  of  the  proceeds  of  which  sale,  32/.  6s.  6d.^  was  claimed 
by  William  Miers.  Evans,  therefore,  was  the  attorney,  and  the  plain- 
tiffs were  his  principals ;  but  it  might  be  uncertain  whom  the  assignees 
of  Miers  would  sue.  If  Evans  had  the  money  at  the  time  the  demand 
was  made,  the  assignees  might  have  sued  him  alone;  if  the  plaintiffs  had 
received  it  from  Evans,  the  assignees  might  sue  them  without  Evans. 
The  contract,  therefore,  was  so  prepared  as  to  guaranty  either  Evans  or 
the  plaintiffs,  as  the  case  might  require.  They  are  the  two  parlies  to  be 
indemnified,  and  they  have  no  joint  interest.  Looking,  therefore,  at  the 
whole  transaction,  and  the  interest  of  each  of  the  two  parties,  Evans  as 
the  attorney,  and  the  plaintiffs  as  his  principals,  no  action  could  have 
been  brought  by  the  assignees  to  charge  all  three ;  and  the  piaintifls, 
having  a  separate  interest,  have  properly  brought  this  action  without 
joining  Evans. 

Park,  J.  I  am  of  the  same  opinion.  In  Graham  v.  Robertson,  there 
was  a  joint  interest  in  all  the  owners  of  the  ship  to  obtain  the  amount 
of  restitution-money  paid  by  them  on  account  of  the  defendants:  it  was 
held,  therefore,  that  all  should  have  joined  in  suing  for  it.  In  the  pre- 
sent case,  the  guarantee  is  addressed  to  John  Evans,  and  also  to  Place 
and  Meabry  as  executors  of  Miers;  clearly  implying  that  Evans  is  one 
party,  and  the  executors  another.  I  think,  therefore,  the  action  is  pro- 
perly brought. 

BosANQUET,  J.  Evans  was  not  jointly  interested  with  the  executors 
of  Miers;  his  interest  was  of  one  description;  theirs  of  another  and  a 
.listinct  description  :  I  think  they  have  properly  sued  without  Evans. 

CoLTMAN,  J.  I  do  not  agree  in  the  argument  that  we  should  look 
only  at  what  the  interest  was  at  the  time  of  the  guarantee;  we  must 
also  consider  who  is  entitled  to  recover  damages;  and  there  istio  ground 
for  saying  that  Evans  has  sustained  any  damage. 

As  to  the  claim  for  deducting  a  portion  of  the  costs  in  the  action  of 
Chart  against  the  plaintiffs,  if  the  defendants  objected  to  the  resisting 
that  action,  he  should  have  given  the  plahitiffs  notice  to  pay  the  32L 
6s »  6dm 

Rule  discharged. 


HORNE,  Executor  of  WILLIAM  DENT,  deceased,  against 
REDFEARN.— p.  433. 

**  I  have  received  the  sum  of  2QL  which  I  borrowed  of  you,  and  I  have  to  be  accountable  for  the 
said  sum  with  interest:"  Held,  an  agreement,  and  not  a  promissoiy  note,  under  the  sUmp  act 

In  this  action  for  money  lent  by  the  deceased  in  his  lifetime  to  the 
defendant,  the  question,  upon  a  special  case,  was,  whether  the  following 
letter  or  writing,  directed  and  sent  to  the  deceased  on  the  28th  of  D^ 
comber,  1829,  by  the  defendant,  was  admissible  in  evidence,  under  ^n 
agreement  stamp : — "  Sir,  I  have  received  the  sum  of  20/.  which  I  h»^« 


433]  4  Bingham's  N.  C.  791 

borro\¥ed  of  you,  and  I  have  to  be  accountable  for  the  said  sum,  with 
legal  interest.     I  am,  &c.  Peter  Redfearn.*' 

The  writing  was  sent  or  delivered  by  the  defendant  to  Dent  at  the 
time  it  bears  date.  It  was  not  stamped  till  some  years  afterwards,  when 
it  was  stamped  with  a  12.  stamp,  on  payment  of  the  penalty  of  52. 

The  defendant  contended  that  the  document  was  a  promissory  note ; 
that  it  ought  to  )iave  been  stamped  as  such  at  the  time  it  was  written ; 
and  that  the  commissioners  of  stamps  had  no  power  to  stamp  it  after- 
wards. 

KnowleSy  for  the  plaintiff.  This  is  not  a  promissory  note,  but  a  mere 
acknowledgment  of  the  receipt  of  money,  which  does  not  require  a 
stamp :  Fisher  v.  Leslie^  1  Esp.  426,  Israel  v.  Israel^  1  Campb.  499. 
In  Morris  v.  Lee^  2  Ld.  Baymd.  1396,  which  may  be  cited  on  the  other 
side,  the  defendant  promised  to  be  accountable  to  A.  or  order  for  lOOZ. 
value  received;  and  the  instrument  was  held  to  be  a  promissory  note  : 
but  it  contained  the  word  promise^  and  was  payable  to  order ;  neither 
of  which  ingredients  exist  in  tl^e  present  case.  For  aught  that  appears, 
this  instrument  may  have  been  given  for  the  purpose  of  taking  the  debt 
out  of  the  Statute  of  Limitations,  and  if  so,  it  would  be  exempted  from 
stamp  duty,  under  9  G.  4,  c.  14,  s.  8. 

W.  H.  Watson^  for  the  defendant.  The  word  promise^  and  its  being 
made  payable  to  order,  are  not  essential  to  a  promissory  note.  An 
agreement  to  be  accountable  is  a  promise  to  pay,  and  would  be  so  stated 
in  pleading.  No  particular  form  of  words  is  necessary  to  constitute  a 
promi^ory  note ;  per  Baylby,  J.,  in  Chreen  v.  DavieSy  4  B.  &  G.  239, 
(10  E.  C.  L.  R. ;)  arid  therefore  in  Brookes  v.  JElkins^  2  Mees.  &  Wels. 
74,  an  instrument  in  the  following  form, — "  11th  of  October,  1831,  I 

0  U  202.,  to  be  paid  on  the  22d  instant ;  W.  B." — was  held  to  require 
a  stamp,  either  as  a  promissory  note,  or  as  an  agreement  for  the  pay- 
ment of  money  above  the  value  of  102. :  and  in  Wheatley  v.  Williams^ 

1  Mees.  &  Wels.  633,  the  following  letter, — "  I  have  received  the  imper- 
fect books,  which,  together  with  the  cash  overpaid  on  the  settlement  of 
your  account,  amounts  to  802.,  which  sum  I  will  pay  in  two  years,' *-^ 
was  held  to  be  a  promissory  note.  Morris  v.  Lee  is  in  point.  At  all 
events  this  instrument  imports  that  interest  is  to  be  paid,  and  the  sche- 
dule to  65  G.  3,  c.  184,  under  the  head  promissory  note,  directs  that 
'^  all  receipts  for  money  deposited  in  any  bank,  or  in  the  hands  of  any 
banker  or  bankers,  which  shall  contain  any  agreement,  or  memorandum 
importing  that  interest  shall  be  paid  for  the  money  so  deposited,  shall 
be  deemed  and  taken  to  be  promissory  notes.'' 

TiNDAL,  C.  J.  This  case  may  be  determined  upon  the  words  of  the 
stamp  act,  without  referring  to  any  of  the  decisions  which  have  been 
cited.  The  instrument  in  question  is  not  a  promissory  note  in  its  terms ; 
but  in  order  to  prevent  fraud,  certain  instruments  described  in  the  act 
are  to  be  deemed  and  taken  to  be  promissory  notes,  and  among  them, 
*^  all  receipts  for  money  deposited  in  any  bank,  or  in  the  hands  of  any 
banker  or  bankers,  which  shall  contain  any  agreement  or  memorandum, 
importing  that  interest  shall  be  paid  for  the  money  so  deposited,"  That 
is  the  only  class  in  which  this  writing  could  be  placed,  if  in  any ;  but 
as  it  does  not  appear  to  be  a  receipt  for  money  deposited  in  any  bank, 
the  description  does  not  apply.  Then  follow  the  exemptions, — "all 
other  instruments  bearing  in  any  degree  the  form  or  style  of  promissory 
notes,  but  which  in  law  shall  be  deemed  special  agreements,  except  those 
hereby  expressly  directed  to  be  deemed  promissory  notes."    And  as 
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this  does  not  fall  within  the  description  of  what  shall  be  deemed  to  be 

!roiDissory  notes,  so  it  may  fairly  be  deemed  in  law  a  special  agreement, 
'he  defendant  says,  '^  I  have  received  the  sum  of  201.  which  I  have 
borrowed  of  yon,  and  I  have  to  be  accountable  for  the  said  sum  :**  that 
may  be  by  way  of  set-off  upon  mercantile  transactions  or  otherwise.  It 
would  be  a  hard  construction  of  the  act  to  hold  this  a  promissory  note, 
when  the  defendant  has  paid  ILy  which  is  a  larger  stamp  than  a  note 
would  have  required. 

Park,  J.,  concurred. 

BosANQUET,  J.  I  consider  this  an  agreement  and  not  a  promissory 
note :  the  fair  and  reasonable  interpretation  of  the  words  ^^  I  have  to 
be  accountable,"  is,  that  the  party  will  give  credit  in  account  and  pay 
the  balance :  that  is  a  special  agreement,  and  not  a  promissory  note : 
if  so,  it  falls  within  the  exemption  of  the  statute ;  and  nothing  is  lost  to 
the  revenue,  because  as  an  agreement  it  is  subject  to  the  higher  stamp. 

CoLTMAN,  J.  The  description  of  a  receipt  given  for  money  deposited 
at  a  banker's  does  not  apply  to  this  instrument ;  but  it  appears  to  be  an 
agreement  within  the  meaning  of  the  exemption,  and,  as  such,  not  liable 
to  a  promissory  note  stamp.  Judgment  for  the  plaintiff. 


MARTIN  against  SMITH.— p.  436. 

Defendant  took  a  share  of  60L  in  a  wager  made  by  O.  on  an  illegal  horM-nioe,  and  disjSoaed  d 
his  interest  in  20iL  oot  of  the  bOL  to  plaintiff.  Defendant  having  received  the  50L  from  (X, 
who  won  the  wager,  refused  to  pay  the  SOil  to  plaintiff,  who  thereupon  sued  him  for  tbst 
amount  in  an  action  for  money  had  and  received :  Held,  that  defendant  could  not,  under  the 
general  issue,  set  up  the  illegality  of  the  wager  as  an  answer  to  the  action. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial  it  appeared,  that  Mr.  Osbaldeston  had  matched  his  horse 
Rattler  to  trot  against  Mr.  Theobald's  horse  Sneezer,  a  given  distance 
on  the  turnpike  road,  for  1000/. 

The  defendant  took  a  share  of  50/.  in  Mr.  Osbaldeston's  wager,  and 
disposed  of  his  interest  in  20/.  out  of  that  50/.  to  the  plaintiff. 

Rattler  won,  and  Mr.  Osbaldeston  having  received  the  money  staked, 
paid  50/.  of  it  to  the  defendant.  The  defendant,  however,  refused  to 
pay  the  20/.  to  the  plaintiff,  whereupon  he  commenced  this  action. 

It  was  objected  at  the  trial,  that  the  plaintiff  could  not  recover  be- 
cause the  wager  was  illegal ;  but  it  was  answered,  that  that  defence 
ought  to  have  been  pleaded,  and  a  verdict  was  taken  for  the  plaintiff  for 
20/.,  with  leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Humfrey  having  obtained  a  rule  nisi  accordingly, 

Martin  showed  cause.  It  is  conceded  that  this  was  not  a  legal  race, 
because  the  provisions  of  13  G.  2,  c.  19,  and  18  G.  3,  c.  34,  apply  only 
to  galloping  and  not  to  trotting  matches:  Wkaley  v.  Pajoi^  2  B.  &  P.  51. 
The  wager,  therefore,  was  illegal  under  9  Ann.  c.  14,  but  the  contract 
on  which  the  plaintiff  sues  is  independent  of  the  race,  and  of  the  wager 
between  Osbaldeston  and  Theobald.  It  is  a  contract  on  the  part  of  the 
defendant  to  pay  tfie  plaintiff  20/.  in  case  the  defendant  received  50i 
from  Osbaldeston :  and  the  money  having  been  actually  received,  the 
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illegality  of  the  contract  under  which  it  was  received,  is  no  defence  to 
this  action :  Tenant  v.  Elliott^  1  B.  &  P.  3 ;  Farmer  v.  Russell,  1  B. 
&  P.  296 :  Osbaldeston  could  never  have  recovered  the  money  back 
from  the  defendant:  Vavgkan  v.  Whitcomhy  2  N.  R.  413:  if  so,  the 
plaintiff  is  entitled  against  all  the  world. 

[BosANQUET,  J.  In  Simpson  v.  Blassy  7  Taunt.  246,  (2  E.  C.  L.  R. 
89,)  it  was  held  that  the  test,  whether  a  demand  connected  with  an 
illegal  transaction  was  capable  of  being  enforced  at  law,  was,  whether 
the  plaintiflf  required  any  aid  from  the  illegal  transaction  to  establish  his 
case.]  According  to  Cope  v.  Rowlandsy  2  Mees.  &  Wels.  149,  the 
question  is,  whether  the  particular  contract  be  illegal,  which  the  plain- 
tiff's contract  with  the  defendant  was  not. 

[TiNDAL,  C.  J.  Suppose  the  declaration,  instead  of  taking  the  short 
form  of  money  had  and  received,  had  stated  all  the  circumstances 
specially: — I  think  the  plaintiff  could  not  get  at  the  money  without 
unravelling  the  illegal  contract,  and  going  into  proof  of  the  whole  trans- 
action, and  then  it  would  appear  that  the  claim  was  not  supported  by 
law.] 

At  all  events,  that  defence  is  not  open  to  the  defendant  unless  it  be 
pleaded.  Non  assumpsit  puts  in  issue  only  matters  of  fact ;  that  is,  in 
this  case,  the  receipt  of  the  money;  all  matters  in  confession  ahd  avoid- 
ance must  be  specially  pleaded;  R.  Hit.  4  W.  4,  assumpsit  3;  including 
illegality  of  consideration,  either  by  statute  or  common  law. 

Humfrey^  in  support  of  the  rule.  The  general  issue  puts  in  issue 
**all  the  matters  of  fact  from  which  the  contract  or  promise  may  be  im- 
plied in  law :"  and,  in  this  case,  those  matters  of  fact  disclose  an  illegal 
consideration:  if  the  whole  of  them  had  been  stated,  the  declaration  had 
been  demurrable.  The  defendant  does  not  want  a  special  plea,  because 
the  illegality  appears  on  the  plaintiff's  own  showing:  such  a  plea  would 
have  been  demurrable,  as  amounting  to  the  general  issue:  Solly  v. 
Ntishy  2  Cr.  M.  &  R.  355.  Suppose  the  plaintiff  had  b«en  a  married 
woman,  and  that  fact  had  appeared  at  the  trial,  must  she  not  have  been 
nonsuited  even  upon  the  plea  of  non  assumpsit  ?  [Parr,  J.  She 
would  have  no  locus  standi  in  Court]  Nor  has  the  plaintiff  here, 
when  the  illegality  of  the  consideration  appears  on  his  own  showing. 
An  apothecary,  plaintiff,  must  prove  that  he  is  duly  qualified,  whether 
a  want  of  qualification  be  pleaded  or  not.  [Bosanquet,  J.  The  sta- 
tute which  regulates  the  admission  of  apothecaries,  expressly  provides 
that  such  proof  shall  be  given.  That  is  independent  oif  the  new  rules. 
In  Potts  V.  Sparrowy  1  New  Cases,  594,  (27  E.  C.  L.  R.  502,)  it  was 
held,  that  illegality  of  consideration  must  be  pleaded  specially  as  a  de- 
fence, not  only  where  the  express  contract  on  which  the  plaintiff  sues 
is  illegal,  but  also  where  illegal  services  having  been  performed,  no 
contract  to  pay  for  them  can  be  implied.]  There,  the  action  was  for 
work  and  labour,  which  was  prima  facie  a  good  consideration,  and 
could  only  be  answered  by  confession  and  avoidance. 

Tindal,  C.  J.  I  incline  to  the  opinion,  that  on  the  due  construction 
of  the  new  rules,  the  objection  raised  in  this  cause  on  the  part  of  the 
defendant,  comes  at  last  to  illegality  of  consideration,  and  as  such,  ought 
to  be  pleaded.  The  first  rule  prescribes  that,  <<  In  all  actions  of  assump- 
sit, except  on  bills  of  exchange  and  promissory  notes,  the  plea  of  non 
assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express  contract 
or  promise  alleged,  or  of  the  matters  of  fact  from  which  the  contract  or 
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])roinistf  alleged  may  be  implied  by  law."  A  broad  distinction,  there- 
fore, is  made  in  the  rule,  between  actions  of  assumpsit  on  express  con- 
tracts or  promises,  and  actions  of  assumpsit  on  implied  contracts  or  pro- 
mises ;  non  assumpsit,  putting  in  issue  in  actions  on  express  contracts 
or  promises,  the  fact  only  of  the  contract  or  promise ;  and  in  actions  on 
implied  contracts  or  promises,  the  matters  of  fact  from  which  the  con- 
tract or  promise  may  be  implied.  That  appears  also  by  the  examples 
given  :  first,  of  an  action  on  an  express,  and  then  on  an  implied  con- 
tract. ''  In  an  action  of  indebitatus  assumpsit,  for  goods  sold  and  de- 
livered, the  plea  of  non  assumpsit  will  operate  as  a  denial  of  the  sale 
and  delivery  in  point  of  fact."  Let  us  pause  there :  suppose  goods 
sold  and  delivered  for  the  purpose  of  smuggling,  and  an  action  brought 
to  recover  the  price,  could  the  defendant  avail  himself  of  this  ground 
of  defence  if  he  omitted  to  plead  the  illegality  of  the  purpose  for  which 
the  goods  were  delivered  ?  The  rule  then  proceeds, — ^*  In  the  like 
action  for  money  had  and  received,  it  will  operate  as  a  denial  both  of 
the  receipt  of  the  money  and  the  existence  of  those  facts  which  make 
such  receipt  by  the  defendant,  a  receipt  to  the  use  of  the  plaintiff;"  a 
denial  of  the  existence  of  those  facts  which  make  such  receipt  by  the 
defendant  a  receipt  to  the  use  of  the  plaintiff;  not  an  allegation  of  the 
existence  of  facts,  which  would  render  the  receipt  a  receipt  not  to  the  use 
of  the  plaintiff:  nor  does  the  rule  anywhere  say  that  such  plea  shall 
have  the  double  operation  of  raising  an  issue  on  the  existence  of  facts, 
and  a  demurrer  on  a  question  of  law.  And  we  must  couple  this  with 
what  is  laid  down  in  the  third  rule  as  to  matters  which  are  to  be  spe- 
cially pleaded.  "  In  every  species  of  assumpsit,  all  matters  of  confes- 
sion and  avoidance,  including  not  only  those  by  way  of  discharge,  but 
those  which  show  the  transaction  to  be  either  void  or  voidable  in  point 
of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded; 
ex.  gr,y  infancy,  coverture,  release,  payment,  performance,  illegality  of 
consideration  either  by  statute  or  common  law."  The  objection  in  the 
present  case  is  illegality  of  consideration  by  statute  law.  Taking  it, 
therefore,  both  on  the  first  rule,  which  defines  what  non  assumpsit  shall 
put  in  issue,  and  on  the  third,  which  points  out  what  shall  be  specially 
pleaded,  I  think  that,  in  this  case,  the  objection  to  the  plaintiff's  claim, 
founded  on  the  statute  9  Ann.  c.  14,  ought  to  have  been  pleaded,  and 
that  this  rule  must  be  discharged.  The  case  is  distinguishable  from 
that  of  the  coverture  of  the  plaintiff,  which  has  been  suggested  in  argu- 
ment ;  for  there,  when  the  coverture  appears,  the  existence  of  the  mat- 
ter of  fact  is  denied,  on  the  assumption  of  which  the  action  proceeded. 
Park,  J.  I  have  for  some  time  been  of  opinion,  that  the  language 
of  the  third  rule  is  too  genera^l  to  be  restrained.  The  first  rule  pre- 
scribes that,  '<  In  all  actions  of  assumpsit,  except  on  bills  of  exchange 
and  promissory  notes,  the  plea  of  non  assumpsit  shall  operate  only  as  a 
denial  in  fact"  of  the  contract  alleged,  or  of  the  matters  from  which  it 
may  be  implied :  and  the  special  exception  of  bills  of  exchange  and 
promissory  notes  throws  a  light  on  what  is  meant  by  the  instance,  that 
**  in  the  action  for  money  had  and  received  it  will  operate  as  a  denial 
both  of  the  receipt  of  the  money  and  the  existence' of  those  facts  which 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 
But  the  third  rule  shows  clearly  that  the  great  object  was  to  give  notice 
to  the  parties  of  what  was  to  be  contested  at  the  trial.  "  In  every  spe- 
cies of  assumpsit,  all  matters  of  confession  and  avoidance,  including  not 
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only  those  by  way  of  discharge,  but  those  which  show  the  transaction 
to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or 
otherwise,  shall  be  specially  pleaded."  Here  the  defence  is  illegality 
of  consideration  by  statute  law,  and  that  defence  ought  to  have  been 
pleaded.  Potts  v.  Sparrow  is  in  confirmation  of  the  view  we  take, 
although,  as  it  was  an  action  for  work  and  labour,  it  cannot  be  said  to 
govern  the  present  case. 

BosANQUET,  J.  I  am  of  opinion  that  this  defence  ought  to  have  been 
pleaded.  The  great  object  of  the  new  rules  was,  that  the  plaintiff 
should  know  what  objection  he  may  have  to  contend  with  at  the  trial ; 
and  it  applies  particularly  to  the  circumstances  of  the  present  case, 
which  raise  a  promise  at  common  law,  but  by  the  provisions  of  a  sta- 
tute the  consideration  for  that  promise  is  declared  to  be  illegal.  The 
first  rule  provides,  that  "  In  all  actions  of  assumpsit,  except  on  bills  of 
exchange  and  promissory  notes,  the  plea  of  non  assumpsit  shall  operate 
only  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or  of 
the  matters  of  fact  from  which  the  contract  or  promise  alleged  may  be 
coupled  by  law."  And  this  is  made  clear  by  the  instance  given,  that, 
"  in  the  action  for  money  had  and  received,  it  will  operate  as  a  denial 
both  of  the  receipt  of  the  money  and  the  existence  of  those  facts  which 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 
Then  do  the  existence  of  the  facts  in  this  case  make  the  receipt  of  the 
money  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff?  They  do, 
if  there  be  no  statute  to  the  contrary:  if  there  be  such  a  statute,  then 
comes  the  third  rule,  which  prescribes,  that  "In  every  species  of  as- 
sumpsit, all  matters  of  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  show  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded  ex,  gr.^  infancy,  coverture,  release,  pay- 
ment, performance,  illegality  of  consideration  either  by  statute  or  com- 
mon law."  What  is  this  defence,  but  that  the  transaction  is  void  or 
voidable  from  illegality  of  consideration  by  statute  law  ?  I  think, 
therefore,  that  it  was  not  competent  to  the  defendant  to  set  up  such  a 
defence  without  apprizing  the  plaintiff  by  plea  of  the  objection  intended 
to  be  relied  on. 

CoLTMAN,  J.  At  the  trial  of  the  cause,  looking  at  first  rule  only,  I 
thought  there  was  some  ground  for  the  claim  of  the  defendant  to  give 
this  matter  in  evidence  under  the  general  issue  :  but,  on  comparing  that 
rule  with  the  third,  I  think  the  two  must  be  taken  together,  and  that 
where  a  receipt  of  money  would  prima  facie  appear  to  be  to  the  use  of 
the  plaintiff,  if  the  defendant  resists  the  demand  on  the  ground  of  ille- 
gality of  consideration,  it  is  incumbent  on  him  to  plead  such  illegality. 
In  the  case  of  objection  on  the  ground  of  the  coverture  of  the  plaintiff, 
when  that  fact  appears  there  is  not  even  a  prima  facie  case. 

Rule  discharged. 


HARRISON  against  TAIT  and  Others.— p.  443. 

Replicfttion  delivered  Wednesday,  April  1 1th :  Easter  Sunday  fell  on  the  16th :  demorrer  to 
replication,  delivered  Wednesday,  ISth ;  Held  in  time,  under  the  rule  of  Easter,  3  W.  4. 
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The  replication  in  this  case  was  delivered  on  Wednesday,  the  llth 
of  April : 

Easter  Sunday  fell  on  the  15th;  and  a  demurrer  to  the  r€f>lication 
having  been  delivered  on  Wednesday  the  18th, 

W.  H,  Watson  obtained  a  rule  nisi  to  set  it  aside  for  irregularity,  as 
having  been  delivered  too  late. 

Crompton^  who  showed  cause,  relied  on  the  rule  of  Easter  term,  2  W. 
4,  "  that  the  days  between  Thursday  next  before,  and  the  Wednesday 
next  after  Easter-day  shall  not  be  reckoned  or  included  in  any  rules  or 
notices,  or  other  proceedings,  except  notices  of  trial  or  notices  of 
inquiry,  in  any  of  the  courts  of  law  at  Westminster."  He  referred 
to  Blackburn  v.  Peat^  Archbold  &;  Wordsworth  Rules,  96,  and  Char- 
nock  V.  Smith,  8  Dowl.  607. 

W.  H.  Watson,  in  support  of  the  rule,  argued  that  the  statute  2  W. 
4,  c.  39,  s.  11, — which  provides  that  if  any  writ  be  served,  whether  in 
term  or  vacation,  all  proceedings  to  judgment  may  be  had  thereon  with- 
out delay,  at  the  expiration  of  eight  days  from  the  service,  on  whatever 
day  the  last  of  such  eight  days  may  happen  to  fall, — having  been  passed 
subsequently  to  the  rule  of  Easter  2  W.  4,  must  be  held  to  apply  to 
pleadings  as  well  as  writs ;  the  t)bject  being  that  the  formal  proceedings 
in  such  cases  should  proceed  without  interruption  from  holidays :  and 
under  the  statute  11  G.  4  4;  1  W.  4,  c.  70,  s.  6,  which  prohibits  sittings 
between  the  Thursday  before  and  the  Wednesday  after  Easter,  the  Court 
of  Exchequer  refused  to  set  aside  a  quo  minus  returnable  the  Saturday 
before  Easter-day.  Mall  v.  Welchman,  2  Cr.  &  Jer.  472,  LiUi/  v.  Qom- 
pertzy  1  Dowl.  Pr.  C.  376. 

TiNDAL,  C.  J.  The  statute  of  2  W.  4,  c.  89,  s.  11,  applies  only  to 
the  return  of  writs ;  but  the  rule  of  Easter,  2  W.  4,  is  couched  in  the 
most  general  terms,  and  embraces  all  proceedings  with  two  exceptions; 
notices  of  trial,  and  notices  of  inquiry.  The  only  question  therefore 
is,  whether  the  delivery  of  a  demurrer  is  a  proceeding  in  a  cause ;  I 
think  it  is;  and  that  the  replication  having  been  delivered  on  the 
Wednesday  before  Eaater-day,  a  demurrer  delivered  on  the  Wednesday 
following  was  in  time. 

Pare,  J.,  concurred. 

CoLTMAN,  J.  The  11th  section  of  2  W.  4,  c.  39,  was  framed  to  meet 
the  particular  inconvenience  occasioned  by  delay  in  the  return  of  writs; 
its  provisions  are  confined  to  that  object,  and  do  not  affect  other  pro- 
ceedings in  a  cause.  Rule  discharged. 
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PAWLE  against  GUNN.— p.  445. 

Plaintiff  having,  at  defendant's  request,  entered  into  a  contract  for  the  purchase  of  Spanish  honda 
to  be  delivered  at  a  future  day,  and  having  afterwards  paid  the  price ;  Held,  that  defendant 
could  not,  in  answer  to  an  action  for  the  money  paid  to  hia  use,  object  that  the  contract  was 
not  in  writing  as  required  by  the  Statute  of  Frauds,'  s.  17.  « 

Assumpsit  for  money  paid  to  the  use  of  the  defendant. 

Pleas,  first,  non  assumpsit;  secondly,  that  the  money  was  paid  volun- 
tarily by  the  plaintiff,  and  without  the  consent  of  the  defendant,  in  pur- 
suance of  a  contract  entered  into  for  the  purchase  of  Spanish  bonds,  of 
which  the  vendor  was  not  in  possession  at  the  time  of  the  contract,  and 
which  contract  the  plaintiff  was  not  authorized  to  complete. 

The  plaintiff  replied,  that  the  contract  was  entered  ipto  in  the  name 
of  the  defendant,  and  with  his  authority,  and  traversed  the  allegation 
that  the  payment  had  been  made  voluntarily. 

At  the  trial,  before  Tindal,  C.  J.,  it  w^as  proved,  by  admissions  of 
the  defendant  and  otherwise,  that  the  contract  for  the  purchase  of  these 
bonds  at  a  future  day  had  been  entered  into  by  the  plaintiff  with  one 
Hitchcock,  under  orders  given  by  the  defendant ;  that  the  price  had  been 
paid  or  accounted  for  to  Hitchcock  on  the  day  fixed  for  the  delivery  of 
the  bonds ;  and  that  the  defendant  had  promised  to  repay  the  plaintiff 
if  he  would  withdraw  the  present  action.  On  some  points  the  evidence 
was  conflicting,  but  it  appeared  clearly  that  the  contract  had  not  been 
signed  by  the  party  to  be  charged,  or  his  agent.  A  verdict  having  been 
found  for  the  plaintiff, 

Currie  moved  to  set  it  aside,  on  the  ground  that,  assuming  the  second 
plea  not  to  have  been  established  in  proof,  the  defendant  was  entitled  to 
the  verdict  on  the  general  issue. 

This  was  a  contract  for  the  sale  of  goods  within  the  meaning  of  the 
17th  section  of  the  Statute  of  Frauds,  and  there  having  been  no  delivery 
of  the  goods,  or  part  payment  at  the  time  of  the  contract,  the  bargain 
could  not  be  proved  for  want  of  a  note  in  writing.  If  so,  the  money  al- 
leged to  have  been  paid  to  the  defendant's  use  was  paid  voluntarily  by 
the  plaintiff,  and  a  promise  on  the  part  of  the  defendant  to  repay  it  could 
not  be  implied.  The  plaintiff  should  have  declared  for  an  indemnity  on 
the  special  agreement  between  him  and  the  defendant.  Spencer  v. 
Parry,  3  Adol.  &  Ell.  331,  (30  E.  C.  L.  R.  107.) 

That  foreign  bonds  are  goods  within  the  17th  section  of  the  Statute 
of  Frauds  appears  from  Pickering  v.  Jipplehy,  1  Comyn,  353 ;  and 
Crall  V.  Dodsonj  Select  Cases  in  Chancery,  41.  They  pass  by  delivery 
like  other  chattels;  trover  would  lie  for  them;  the  words  bona  et  catalla^ 
jointly  or  separately,  denote  personal  property  of  every  kind  as  dis- 
tinguished from  real;  and  under  a  writ  of  diem  clausit  extremumj 
debts  whether  by  specialty  or  simple  contract  are  seized  into  the  king's 
hands  as  chattels  of  the  deceased.    Bullock  v.  Dodds,  2  B.  &  Aid.  25^. 

A  rule  nisi  having  been  granted, 

BompaSj  Serjt.,  and  A  V.  Richards  showed  cause. 

The  objection  that  the  contract  was  void  or  illegal  cannot  be  taken 
under  the  general  issue ;  it  ought  to  have  been  pleaded.  [Tindal,  C.  J. 
The  objection  is,  not  that  the  contract  was  void,  but  that  it  should  have 
been  evidenced  by  writing;  in  other  words,  that  there  was  no  evidence 
of  the  contract  on  which  the  plaintiff  has  declared.]     Then,  the  bonds 
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in  question  were  not  goods  within  the  meaning  of  the  Statute  of  Frauds, 
but  merely  evidence  of  an  interest  in  the  Spanish  public  debt.  What- 
ever might  have  been  thrown  out  in  argument,  the  point  decided  in 
Pickering  v.  Appleby  was  merely,  that  shares  in  a  copper  mine  are  not 
within  the  statute;  and,  in  Colt  v.  Nttterville^  2  P.  Wms.  304;  the 
Court  expressly  said  that  stock  is  not  goods,  wares,  or  merchandise, 
withiri  the  meaning  of  the  17th  section.  Foreign  stock  was  not  known 
at  the  time  the  statute  passed;  and  debts,  whether  by  bond  or  other- 
wise, though  comprehended  under  the  word  chattels^  in  the  bankrupt 
acts,  and  acts  against  embezzlement,  do  not  fall  within  the  description 
of  goods,  wares,  and  merchandise.  As  choses  in  action  they  cannot  even 
be  assigned. 

Curricy  in  support  of  the  rule.  ^  The  Statute  of  Frauds  is  remedial, 
and  in  principle  applies  to  contracts  of  every  description.  Rondeau  v. 
Wyatt,  2  H.  Bl.  65  ;  Garbtitt  v.  Watson,  5  B.  &  Aid.  613,  (7  E.  C.  L.  R. 
209;)  Smith  v.  Surman,  9  B.  &  C.  561,  (17  E.  C.  L.  R.  443.)  A  con- 
tract touching  bonds  is  as  much  exposed  to  the  mischief  of  perjury,  as  a 
contract  for  any  other  chattel,and  therefore  falls  within  the  same  principle. 
But  according  to  Bullock  v.  Dodds,  the  word  goods  in  the  statutes  17  ed. 
2,  c.  16,  and  31  ed.  3,  c.  11,  includes  bond  debts.*  And  it  has  been  held 
to  have  the  same  effect  in  29  Eliz.  c.  6,  s.  4,  a  penal  act  against  recusants. 
[TiNDAL,  C.  J.  The  words  there,  are,  "goods  and  lands,'' here,  "goods, 
wares,  and  merchandise."]  In  Mussell  v.  Cook,  Prec.  in  Ch.  433;  a 
contract  for  stock  was  held  within  the  Statute  of  Frauds.  Debts  have 
been  considered  as  goods  within  the  meaning  of  the  bankrupt  acts; 
Ryall  V.  Rolle,  1  Ves.  sen.  348;  Longmaji  v.  Tripp,  2  N.  R.  67; 
Hornblower  v.  Proud,  2  B.  &  Aid.  327;  Cumming  v.  Baily,  6  Bingh. 
363,  (19  E.  C.  L.  R.  104.)  They  may  be  taken  as  personal  property 
under  an  extent;  Ford  v.  Shelden,  12  Rep.  1 ;  as  an  annuity  for  years, 
or  a  lease  may,  under  a  fi.  fa :  York  v.  Twine,  Cro.  Jac.  78 ;  or,  as  an 
innkeeper  is  liable  for  the  loss  of  deeds,  under  the  custom  which  makes 
him  responsible  for  travellers'  goods ;  Calye*s  Case,  8  Rep.  33. 

Then,  as  to  the  objection,  that  these  bonds  as  choses  in  action  are  in- 
capable of  being  sold  or  assigned  like  goods,  the  plaintiff  is  estopped  to 
raise  that  objection,  having  admitted  by  his  replication  that  they  were 
the  subject  of  sale.     Heath  v.  Hall,  4  Taunt.  326. 

TiNDAL,  C.  J.,  after  stating  the  pleadings.  On  the  issue  joined  on  the 
second  plea  the  defendant  was  bound  to  make  out  that  the  plaintiff  paid 
this  money  voluntarily,  and  without  the  consent  of  the  defendant. 
There  was  not  a  tittle  of  evidence  to  establish  that  such  was  the  fact:  on 
the  contrary,  it  was  proved  that  the  defendant  promised  to  pay  the 
amount  if  the  defendant  would  withdraw  his  action  ;  and  therefore  we 
come  to  the  question  raised  on  the  general  issue.  I  agree,  that  in  order 
to  maintain  an  action  for  money  paid  to  the  defendant's  use,  the  plain- 
tiff must  prove  either  that  the  money  was  paid  by  compulsion  of  law 
for  the  benefit  of  the  defendant,  or  at  his  express  request :  and  in  order 
to  show  payment  by  compulsion  of  law,  he  must  show  such  a  contract 
as  the  law  will  enforce.  But  it  is  unnecessary  to  decide  whether  or  not 
the  contract  between  the  plaintiff  and  Hitchcock  was  of  that  description, 
because  this  money  was  paid  on  what  amounts  of  necessity  to  a  request 
on  the  part  of  the  defendant ;  and  when  the  employer  has  assented,  as 
here,  to  a  payment  by  his  agent,  no  case  has  gone  the  length  of  saying 
he  may  repudiate  such  payment. 
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If  a  person  were  to  request  another  to  pay  money  to  a  charity, — a 
psiyment  which  could  not  be  enforced  by  law,  could  it  be  contended  that 
an  action  would  not  lie  against  him  for  money  paid  ?  I  am  clearly  of 
opinion,  that  on  this  ground  the  rule  must  be  discharged. 

Park,  J.  The  request  by  the  defendant  for  the  plaintiff  to  enter  into 
the  contract  having  been  proved,  and  the  defendant's  subsequent  pro- 
mise to  repay  him  being  established,  this  is  clearly  a  case  in  which  the 
plaintiff  was  entitled  to  sue  the  defendant  for  money  paid  to  his  use. 

BosANQUET,  J.,  concurred. 

CoLTMAN,  J.  Spencer  v.  Parry  only  decided,  that  where  the  law 
does  not  compel  a  plaintiff  to  pay  money  for  a  defendant,  a  promise  by 
the  defendant  to  repay  him  will  not  be  implied ;  but  it  never  decided, 
that  after  an  express  authority  to  enter  into  a  contract,  the  party  giving 
the  authority  can  refuse  to  reimburse  his  agent.  Here,  the  order  to  enter 
into  the  contract  and  the  subsequent  promise  to  pay  the  amount  having 
been  clearly  established  in  evidence,  the  rule  for  a  new  trial  must  be 

Discharged. 


WOOF  against  HOOPER.— p.  449. 

Where  a  cause  is  referred  to  an  arbitrator,  to  certify  for  whom,  and  for  what  amount,  if  any,  the 
verdict  shall  be  entered,  he  is  not  confined  to  a  general  verdict,  but  may  enter  it  on  the  several 
issues,  according  to  the  evidence  before  him. 

To  an  action  of  assumpsit,  the  defendant  pleaded  the  general  issue, 
payment,  and  a  set-off. 

By  an  order  of  nisi  prius  the  cause  was  referred  to  an  arbitrator,  who 
was  to  certify  for  whom,  and  for  what  amount,  if  any,  the  verdict 
should  be  entered. 

No  evidence  was  offered  on  the  pleas  of  payment  or  set-off,  but  the 
plaintiff  having  failed  to  establish  the  claim  set  up  in  the  declaration,  the 
arbitrator  directed  a  general  verdict  to  be  entered  for  jthe  defendant. 

Talfourdy  Serjt.,  obtained  a  rule  nisi  to  amend  the  certificate  of  the 
arbitrator,  by  directing  a  verdict  to  be  entered  for  the  defendant  on  the 
general  issue,  and  for  the  plaintiff  on  the  two  other  issues. 

/?.  V.  Bichardsy  who  showed  cause,  contended  that  the  Court  had  no 
authority  to  do  this.  The  order  of  nisi  prius  only  authorized  the  arbi- 
trator to  enter  up  a  verdict  generally  for  the  plaintiff  or  defendant.  If 
it  had  been  intended  that  he  should  have  power  to  enter  the  verdict  on 
the  several  issues,  the  order  should  have  been  more  explicit. 

Talfourd.  The  true  intention  of  the  order  is,  a  finding  on  each  of 
the  issues.  That  is  the  meaning  of  referring  the  cause.  If  it  were  other- 
wise, the  finding  on  the  whole  record  would  be  inconsistent,  as  the  de- 
fendant could  not  be  entitlisd  to  a  verdict  on  the  general  issue,  which 
denies  the  claim,  and  on  the  plea  of  payment  which  admits  it. 

TiNDAL,  C.  J.  In  good  sense,  and  I  see  no  reason  why  not  in  law 
also,  our  decision  must  be  with  the  party  who  makes  this  application. 
The  whole  cause  is  referred,  with  power  to  the  arbitrator  to  enter  a  ver- 
dict. I  think  that  is  secundum  subjeciam  maieriemf  and  that,  as  the 
arbitrator  is  put  in  the  place  of  the  jury,  he  may  find  the  yerdict  in  the 
same  way  as  the  jury  had  power  to  find  it. 

,r^T    ^^^T,T      Ki  Rule  absolute. 

VOL.  XXXIII. — 51 
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MANTZ  against  GORING.— p.  451. 

In  an  action  for  breach  of  a  covenant  to  keep  a  bouse  in  repair,  though  the  defendant  may  show 
generally  in  what  state  the  premises  were  at  the  commencement  of  the  term,  and  whether  they 
were  new  or  old,  it  is  not  competent  to  him  to  show  it  in  matters  of  detail. 

THts  was  an  action  for  breach  of  a  covenant  to  keep  certain  premises, . 
demised  to  the  defendant  in  1830,  in  tenantable  repair,  reasonable  wear 
and  tear  excepted; 

Plea.     Performance. 

The  premises  consisted  of  a  house,  cottage,  bam,  and  brick  wall  sur- 
rounding the  curtilage. 

The  witnesses  for  the  plaintiff  proved  that  the  buildings  were  old,  and 
that  it  would  cost  155/.  to  put  them  in  tenantable  repair. 

The  defendant  proposed  to  ask  one  of  his  own  witnesses  whether 
some  of  the  defects  did  not  exist  previously  to  1830 ;  and  in  particular, 
whether. the  brick  wall  was  standing  at  that  time. 

CoLTMAN,  J.,  who  presided  at  the  (rial,  held  that  the  defendant  might 
show  generally  in  what  state  of  repair  the  premises  were  at  the  com- 
mencement of  the  term,  but  that  it  was  not  competent  to  him  to  go  into 
matters  of  detail ;  and  the  evidence  was  rejected. 

A  verdict  being  found  for  the  plaintiff,  damages  55/., 

Byles  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  that  this  evi- 
dence had  been  improperly  excluded. 

^TBecketty  who  showed  cause,  relied  on  Stanleys.  Towgood,  3  New 
Cases,  4,  (32  E.  C.  L.  R.  12.)  where  it  was  held,  that  a  covenant  to  keep 
and  leave  a  house  in  repair,  was  satisfied  by  keeping  it  in  substantial 
repair  according  to  the  nature  of  the  building ;  and  that,  with  a  view  to 
determine  the  relative  sufficiency  of  the  repair,  the  jury  might  inquire 
whether  the  house  was  new  or  old;  but  the  Chief  Justice  said,  that  the 
state  of  repair  at  the  time  of  the  demise,  is  not  to  be  taken  into  consi- 
deration. 

The  Court  then  called  on 

Bylesy  and  Hindmarsh  with  him,  to  support  the  rule.  They  referred 
to  Gutteridge  v.  Mungoody  1  Moo.  &  Rob.  334,  where  a  lessee  having 
covenanted  to  keep  old  premises  in  repair,  it  was  held,  that  he  was  not 
liable  for  such  dilapidations  as  resulted  from  the  operation  of  time  and 
the  elements :  and  Tindal,  C.  J.,  said,  "  Where  a  very  old  building  is 
demised,  and  the  lessee  enters  into  a  covenant  to  repair,  it  is  not  meant 
that  the  old  building  is  to  be  restored  in  a  renewed  form  at  the  end  of 
the  term,  or  of  greater  value  than  it  was  at  the  commencement  of  the 
term.  What  the  natural  operation  of  time  flowing  on  effects,  and  all 
that  the  elements  bring  about  in  diminishing  the  value,  constitute  a  loss, 
which,  so  far  as  it  results  from  time  and  nature,  falls  upon  the  landlord.** 

The  defendant,  therefore,  had  a  right  to  show  what  defects  were  ow- 
ing to  time  or  the  elements,  and  what  to  the  neglect  of  the  tenant,  and 
he  could  not  do  that  without  going  into  the  details  of  the  state  of  repair 
at  the  time  of  the  demise.  If  the  plaintiff's  witness  had  been  examined 
in  chief  as  to  the  general  state  of  repair  at  that  time,  the  defendant  might 
have  cross-examined  him  as  to  the  details,  in  order  to  test  the  accuracy 
of  his  testimony;  and  unless  he  could  examine  his  own  witness  in  like 
manner,  he  might  be  compelled  to  substitute  new  premises  for  old  ones. 
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instead  of  being  confined  to  the  repairs  of  that  which  had  decayed  during 
the  tenancy. 

TiNDAL,  C.  J.  I. see  no  reason  for  disturbing  this  verdict.  The  ob- 
jection is,  that  the  defendant  was  not  allowed  to  put  the  question,  "  Did 
not  some  of  the  defects  complained  of,  exist  prior  to  1830?'*  But  the 
learned  judge  allowed  the  defendant  to  go  into  evidence  of  the  general 
state  of  repairs  at  that  time :  I  think  that  was  sufficient,  and  that,  in 
effect,  the  defendant  had  all  that  he  asked  for.  The  covenant  is  to  keep 
the  premises  in  good  and  tenantable  repair,  reasonable  wear  and  tear 
excepted  Every  one  knows  what  such  a  covenant  means,  and  the  te- 
nant must  fulfil  it  according  to  the  nature  of  the  premises;  for  it  is  es- 
tablished hy- Stanley  v.  Towgood^  and  other  cases,  that  the  same  nicety 
of  repair  is  not  exacted  for  an  old  building  as  for  a  new  one.  It  is  clear, 
however,  that  justice  has  been  done  here  according  to  that  principle,  for 
it  was  proved  that  it  would  have  cost  155/.  to  put  these  premises  in  com- 
plete repair,  and  the  jury  threw  ofi"  the  100/.,  probably  because  they 
were  old. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


COX  against  CANNON.— p.  453. 

If  a  prisoner  who  executes  a  warrant  of  attorney,  introduces  a  person  as  his  attorney,  he  can- 
not afterwards  set  aside  the  warrant  on  the  ground  that  such  attorney  was  uncertificated. 

Pricb  obtained  a  rule  nisi  to  set  aside  a  warrant  of  attorney  executed 
by  the  defendant,  a  prisoner,  on  the  ground  that  the  attorney  who 
attended  on  his  behalf,  was  himself  a  prisoner,  and  uncertificated. 

Peacock^  who  showed  cause,  relied  on  the  circumstance,  that  this 
attorney  was  introduced  by  the  defendant  himself;  and  that  the  plain- 
tifiT  was  ignorant  of  his  place  of  residence  or  want  of  qualification.  He 
cited  Joyce  v.  Booths  1  B.  &  P.  97,  where  a  defendant  in  custody  being 
about  to  execute  a  warrant  of  attorney  to  confess  judgment,  and  being 
informed  that  it  must  be  done  in  the  presence  of  an  attorney  on  his 
part,  produced  a  person  as  such,  in  whose  presence  be  executed  the 
warrant  of  attorney;  and  the  Court  refused  to  set  aside  the  proceedings 
on  the  ground  that  the  person  so  produced  by  the  defendant  was  not  an 
attorney. 

Price  contended  that  the  want  of*  a  certificate  precluded  the  attorney 
from  acting  as  such  under  any  circumstances. 

TiNDAL,  C.  J.  The  case  is  not  to  be  distinguished  from  Joyce  v. 
Sooihj  except  that  there  is  no  proof  here  that  the  defendant  intended 
no  imposition.  After  producing  a  person  whom  he  represents  to  be  an 
attorney,  he  is  estopped  to  take  this  objection ;  he  should  at  all  events 
have  shown  that  he  was  as  ignorant  of  its  existence  as  the  other  party. 

Rale  discharged. 
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HOLMES  and  Another  against  BINNEY.— p.  454. 

Two  plain tiflFs  on  the  part  of  a  bankinf^  company  having  sued,  where,  according  to  7  G. 
4,  0.  46,  8.  9,  the  action  should  have  been  brought  by  one  only,  the  Court  allowed 
them  to  set  aside  proceedings  on  payment  of  costs,  even  after  issue  delivered. 

After  the  issue  had  been  delivered  in  this  cause, 

Wildey  Serjt.,  on  the  part  of  the  plaintiffs,  obtained  a  rule  nm  to  set 
aside  proceedings  on  payment  of  costs  to  the  defendant,  upon  the  ground 
that  two  plaintiflfs  had  declared  as  the  public  officers  of  a  banking  com- 
pany, when  one  only  ought  to  have  sued,  under  7  G.  4,  c.  46,  s.  y. 

Andrews,  Serjt.,  who  showed  cause,  contended  that  the  application 
was  too  late  after  issue  joined ;  that  the  defendant  had  a  right  to  profit 
by  the  oversight  of  the  plaintiffs,  who  might,  if  they  pleased,  discontinue. 

The  Court,  however,  thought  the  application  reasonable,  and  with  a 
view  to  save  expense  made  the  rule  Absolute. 


DOE  dem.  KNOTT  against  LAWTON  and  Others.— p.  455. 

Devise: — "I  give  and  bequeath  to  my  sons,  Joshua  and  James,  my  estate  that  I  now  oocopf, 
together  with  the  factory  thereon ;  except  the  house  I  now  occupy,  with  the  cottages  thereon, 
which  I  give  to  my  daughters,  Martha  and  Alice  jointly ;"  then,  after  charging  with  certsin 
payments,  "  my  estate  heretofore  given  to  my  sons/* — "  I  give  and  bequeath  to  my  son  Joshoi 
that  estate  lying  at  H.,  occupied  by  F.,  which  I  bold  under  lease  from  S.,  during  the  term  of 
my  lease:" 

Held,  that  the  sons  took  a  fee  in  the  factory,  and  the  daughters  a  fee  in  the  house. 

This  was  an  action  of  ejectment  brought  by  the  lessor  of  the  plaintiff 
to  recover  possession  of  an  undivided  moiety  of  certain  premises  in  the 
occupation  of  the  defendants.  After  issue  was  joined,  the  following 
case  was,  by  consent  of  the  parties,  submitted  for  the  opinion  of  the 
Court: — 

James  Knott,  of  Lees,  in  the  parish  of  Under  Lyne,  in  the  county 
of  Lancaster,  by  his  last  will  and  testament,  signed  with  his  hand,  at- 
tested and  subscribed  in  his  presence  by  three  credible  witnesses,  and 
bearing  date  the  2d  of  February;  1824,  after  directing  payment  of  his 
debts  and  funeral  and  testamentary  expenses,  and  giving  a  legacy  of  1/. 
to  his  eldest  son  John,  whom  he  appointed  his  executor,  made  a  devise 
in  the  following  words : — ^^  I  give  and  bequeath  to  my  sons,  James  and 
Joshua,  my  estate  that  I  now  occixpy,  together  with  the  factory  and  all 
the  edifices  and  appurtenances  thereon,  except  the  house  I  now  occupy, 
and  five  yards  for  a  passage,  being  together  eighteen  yards  in  front,  and 
about  twenty  yards  back,  with  the  cottages  thereon,  occupied  by  Daniel 
Ciegg  and  Mr.  Cleverty,  and  all  other  conveniences  thereon,  which  I 
give  to  my  daughters  Martha  and  Alice  jointly,  share  and  share  alike." 

He  then  devised  to  his  daughter  Martha  a  smithy,  and  to  his  daugh- 
ter Alice  a  plot  of  land  and  building  thereon,  occupied  by  certain  per- 
sons named ;  and  after  charging  the  '^estate  heretofore  given  to  my 
sons,''  with  certain  payments  particularly  specified,  in  a  subsequent  part 
of  the  will  he  bequeathed  to  Joshua,  <<  That  estate  or  tenement  lying  and 
being  at  Hartshead,  occupied  by  R.  F.,  which  I  hold  under  lease  from 
the  Earl  of  Stamford  and  Warrington,  during  the  term  of  my  lease." 
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The  said  James  Knott  was  at  the  time  of  making  his  will  seised  in 
fee  simple  ofall  the  premises  described  in  the  first  of  the  above  devises, 
and  died  seised  thereof  in  September,  1S26,  without  having  revoked  and 
altered  his  said  will,  leaving  his  said  son  John  heir-at-law,  and  his  said 
sons  James  and  Joshua  him  surviving. 

The  daughters,  Martha  and  Alice,  both  survived  the  testator.  Mar- 
tha is  still  living;  but  Alice  died  in  August,  183G, leaving  her  husband 
James  Mellor  and  one  son,  born  of  the  marriage,  her  surviving. 

John  Knott,  the  testator's  eldest  son  and  heir-at-law,  died  in  the  life- 
time of  Alice,  intestate  as  to  his  real  estate,  and  without  leaving  lawful 
issue ;  and  thereupon,  James  Knott,  the  les.sor  of  the  plaintiff,  being  the 
testator's  second  son,  became  and  was  the  heir-at-law  as  well  of  the  tes* 
tator,  James  Knott,  as  of  the  said  John  Knott. 

The  defendants  were  the  tenants  in  possession  of  the  premises  which 
were  so  devised  as  above  mentioned  by  the  testator  to  his  '<  daughters 
Martha  and  Alice  jointly,  share  and  share  alike."  And  the  defendants 
disclaiming  the  title  of  the  lessor  of  the  plaintiff,  claimed  to  hold  the 
said  premises  adversely  to  the  lessor  of  the  plaintiff,  and  as  tenants 
thereof  to  the  said  James  Mellor  and  the  said  Martha,  or  one  of  theoL 

The  lessor  of  the  plaintiff  contended,  that  under  the  above  devise,  the 
daughters  of  the  testator,  Alice  and  Martha,  took,  as  tenants  in  com- 
mon, only  estates  for  life  in  the  devised  premises ;  and  that,  upon  the 
death  of  Alice,  the  lessor  of  the  plaintiff,  as  heir-at-law  as  aforesaid,  be- 
came and  was  entitled  to  an  undivided  moiety  of  the  said  premises ; 
or,  that  the  lessor  of  the  plaintiff  was  entitled  thereto,  or  to  part  thereof, 
as  joint  devisee  in  fee  in  remainder  with  his  brother  Joshua  Knott,  un- 
der the  above  devise. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover  in  this  action.  If  the  Court  should  be  of  that 
opinion,  then  the  defendants  agreed  that  judgment  should  be  entered 
against  them  by  confession  for  one  shilling  damages  immediately  after 
the  decision  of  this  case ;  or  otherwise  as  the  Court  might  think  fit.  And 
if  the  Court  should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  re- 
cover in  this  action,  then  the  lessor  of  the  plaintiff  agreed  that  a  judgment 
should  be  entered  against  the  plaintiff  of  nolle  prosequi,  immediately 
after  the  decision  of  this  case,  or  otherwise  as  the  Court  might  think  fit. 

The  case  was  argued  in  Hilary  term  by 

Wilde^  Serjt.,  for  the  plaintiff.  The  testator's  daughters  took  only 
an  estate  for  liife  in  the  premises  devised  to  them.  Where  a  testator 
devises  bis  estate  of  A.,  without  explanation,  the  word  estate  has  been 
held  to  include  the  testator^s  interest,  as  well  as  the  land  itself,  and  to 
pass  a  fee  where  the  testator  was  so  seised ;  but  where  the  word  estate 
has  been  associateil  with  words  indicating  locality,  the  testator's  mean- 
ing has  been  sought  from  the  general  context  of  the  will,  and,  according 
to  such  context,  the  word  has  sometimes  been  held  to  pass  a  fee,  some- 
times to  be  confined  to  local  description :  of  late  years,  the  tendency 
of  the  decisions  has  been  to  take  the  words  according  to  their  strict 
legal  effect :  here  the  words  of  the  devise  to  the  sons,  are  "  My  estate 
that  I  now  occupy;"  the  mention  of  the  testators  occupation  could 
only  have  been  added  as  matter  of  local  description,  particularly  as  he 
goes  on  to  specify  "  the  factory  and  all  the  edifices  and  appurtenances 
thereon."     There  are  no  words  of  inheritance  in  the  will,  and  no  evi- 
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dence  of  disposition  to  disinherit  the  heir,  for  the  testator  makes  him 
executor.  Then,  if  the  word  estate  did  not  give  a  fee  to  the  sons,  it 
could  not  give  a  fee  to  the  daughters  who  take  only  premises  excepted 
out  of  the  devise  to  the  sons.  There  is  no  division  of  the  legal  interest ; 
and  the  exception  can  only  apply  to  corporeal  property.  The  testator 
does  not  devise  his  estate  to  them,  but  the  hotise  he  occupies,  and  the 
cottages  thereon.  But  the  manner  in  which  the  word  estate  is  after- 
wards employed  in  the  bequest  of  the  leasehold  property,  shows  conclu- 
sively that  the  testator  meant  to  apply  it  to  local  description  only,  and 
not  to  the  legal  interest ;  if  he  meant  it  to  include  the  legal  interest, 
the  words  "  during  the  term  of  my  lease"  were  superfluous.  The  cases 
in  favour  of  this  construction,  are  Pettiward  v.  Prescott^  7  Ves.  547, 
Doe  dem.  Norris  v.  Tucker,  3  B.  &  Adol.  473,  (23  E.  C.  L.  R.,)  Doe 
dem,  Sewell  v.  Parratt,  3  B.  &  Adol.  469,  (23  E.  C.  L.  R.,)  Doe  dem. 
Gwillim  V.  awillim,  6  B.  &  Adol.  122,  (27  E.  C.  L.  R.)  in  Gardner 
V.  Harding,  3  B.  Moore,  665,  (4  E.  C.  L.  R.,)  where  the  expression 
was  freehold  estate,  it  was  assumed  that  Pettiward  v.  Prescott  was  over- 
ruled by  Randall  v.  Tuchin,  2  Marsh.  113,  (4  E.  C.  L.  R.,)  and  Bm 
dem.  Child  v.  Wright,  7  East,  259.  But  in  Randall  v.  Tuchin,  the 
word  estate  was  added  after  an  enumeration  and  description  of  several 
tenements ;  and  neither  in  that  case,  nor  in  Roe  dem.  Child  v.  Wright, 
was  Pettiward  v.  Prescott  cited.  In  Doe  dem.  Ashhy  v.  Raines,  2  Cr. 
M.  &  R.  23,  it  was  held  that  the  words  "  lands,  tenements^  and  mes- 
suages" were  not  equivalent  to  the  word  estate  for  the  purpose  of  carry- 
ing a  fee ;  and  in  Qoodright  dem.  Drewry  v.  Rarron,  11  East,  220, 
that  the  word  estate  cannot  be  carried  on  from  one  devise  into  another. 
In  Gall  V.  Esdaile,  8  Bingh.  323,  (21  E.  C.  L.  R.,)  1  Russell  &  Mylne, 
640,  which  may  be  cited  for  the  defendants,  it  does  not  appear  that  the 
attention  of  this  Court  was  called  to  what  had  passed  before  the  Master 
of  the  Rolls  in  the  same  case. 

Mellor  for  the  defendants. 

The  testator's  sons  took  estates  in  fee  under  the  devise  in  the  pro- 
perty not  excepted.  The  effect  of  the  exception  was  to  prevent  any 
interest  passing  to  them  in  the  property  excepted ;  and  all  the  interest 
of  the  testator  in  that  property  passed  to  his  daughters. 

The  decisions  which  show  that  the  word  estate  unrestrained  will  carry 
a  fee,  are  Tuffnell  v.  Page,  2  Atk.  37,  Ihhetson  v.  Reckwith,  2  Atk.  38, 
in  note.  Roe  dem.  Child  v.  Wright,  7  East,  259,  Holdfast  v.  Marten,  1 
T.  R.  411,  Roe  dem.  Allport  v.  Racon,  4  M.  &  S.  366,  (30  E.  C.  L.  R.,) 
Uthwat  V.  Rryant,  6  Taunt.  317,  (1  E.  C.  L.  R.,)  Randall  v.  Tuchin, 
6  Taunt.  410,  Chichester  v.  Oxendon,  4  Taunt.  176,  Gardner  v.  Har- 
ding, 3  B.  Moore,  565,  (4  E.  C.  L.  R.)  From  these  cases  it  appears 
that  -the  word  estate,  prima  facie  imports  the  testator's  interest ;  and  it 
is  for  those  who  seek  to  restrain  it  to  show  the  reason  for  doing  so. 
But  the  intention  of  the  testator  as  it  is  to  be  collected  from  the  whole 
will,  is  what  the  Courts  endeavour  to  ascertain ;  Edwards  v.  Rarnes,  2 
New  Cases,  252,  (29  E.  C.  L.  R.,)  Wilce  v.  Wilce,  7  Bingh.  664,  (20 
E.  C.  L.  R. ;)  the  heir  is  no  longer  favoured ;  Toldervy  v.  Colt,  1  Mees. 
k  W.  250,  Doe  dem  Wickham  v.  Turner,  2  Dowl.  &  Ry.  398,  (16  E.  C. 
L.  R.)  The  testator  here  only  leaves  him  a  small  sum,  and  it  was  his 
manifest  intention  to  place  his  daughters  on  the  same  footing  as  his  sons. 
It  is  true  that  the  word  estate  cannot  be  imported  from  one  devise  into 
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another;  and  in  Q-oodright  v.  Barron  the  two  devises  were  distinct. 
But  here  the  word  estate  overrides  the  entire  sentence  which  contains 
the  deviso  to  the  daughters  as  well  as  to  the  sons,  and  by  such  colloca- 
tion is  applicable  to  both  parts  of  the  devise.  Goff  v.  Hay  ward,  Roll. 
Rep.  368,  Grayson  v.  Atkinson,  1  Wils.  333.  Qall  v.  JEsdaile  is  in 
point  for  the  defendants.  There  the  devise  was,  "  as  to  the  rest  of  my 
estate,  my  two  houses  in  S.  and  T.  I  give  to  my  wife  for  life ;  after  her 
decease,  that  in  S.  to  my  daughter ;  the  other  betwean  my  two  sons : 
the  rest  of  my  estate  of  what  kind  soever,  one-third  to  my  wife,  the 
rest  equally  among  the  three  children.*'  The  testator  had  no  real  pro- 
perty but  the  two  houses :  and  it  was  held,  that  the  daughter  took  a 
fee  in  the  house  in  S. 

Pettiward  v,  Prescott  was  overruled  by  Gardner  v.  Harding,  In 
Doe  dem.  Norris  v.  Tucker  the  devise  of  the  testator's  "above  be- 
queathed lands"  to  his  son,  was  separated  by  a  bequest  of  10/.  to  his 
Bon,  from  the  devise  of  his  freehold  estate,  called  Pouncetts,  to  his  wife 
for  life ;  and  Gardner  v.  Harding  was  not  cited.  In  Doe  dem,  Gwillim 
V.  Gwillim,  the  house  and  shop  appointed  to  a  son,  in  which  he  was 
held  to  take  only  an  estate  for  life,  was  mentioned  in  a  clause  of  the 
will  entirely  distinct  from  that  in  which  the  testator  had  left  the  whole 
of  his  estates  to  his  wife  during  widowhood,  but  demeatly  to  go  to  his 
children  as  he  had  appointed  and  disposed.  Doe  dem,  Sewell  v.  Parratt 
was  a  devise,  not  of  testator's  estate,  but  of  chambers  in  the  Albany,  eo 
nomine.  See  Doe  dem,  Hickman  v.  Haslewood,  6  Ad.  &  Ell.  167,  (33 
E.  C.  L.  R.,)  and  Doe  dem.  Pratt  v.  Pratt,  Id.  180. 

Wilde,  in  reply.  The  general  principle  is  not  disputed;  but  the 
meaning  of  the  word  estate  here,  as  applied  to  the  devise  to  the  sons,  is 
restricted  by  the  mentioned  of  the  testator's  occupation,  and  the  cot- 
tages and  conveniences  thereon ;  and  if  it  can  be  applied  at  all  to  the 
devise  to  the  daughters,  it  means  the  corpus  of  the  house  in  occupation, 
and  not  the  testator's  interest  in  it. 

Cur,  adv,  vult, 

TiNDAL,  C.  J.  In  the  course  of  the  argument  in  this  case,  the  only 
question  that  has  been  made,  has  been,  whether,  upon  the  proper  con- 
struction of  the  will  of  James  Knott,  his  daughters,  Martha  and  Alice, 
took  in  fee  or  for  life  only. 

.  The  word  estate  in  a  will,  has  been  held  in  a  series  of  cases  at  once 
so  numerous,  and  so  uniform,  to  extend  to  the  quantity  of  interest  which 
the  testator  has  in  the  land  devised,  that  the  general  rule  is  laid  down, 
that  it  shall  carry  a  fee,  where  the  testator  has  a  fee,  unless  the  inten- 
tion is  broken  in  upon  by  other  expressions  in  the  will,  clearly  showing 
that  it  is  intended  to  give  it  a  more  limited  construction.  And  the  cases 
show  that  in  order  to  give  it  a  restricted  sense,  it  is  not  enough  that  it  is 
accompanied  by  words  which  show  it  to  point  also  to  local  situation,  or 
(o  make  it  referable  to  the  corpus  of  the  land  devised.  This  appears 
from  the  instance  so  frequently  referred  to  of  the  devise  of  "my  estate 
of  Ashton,"  or,  as  it  was  stated  by  the  Court  to  be  the  same  in  legal 
construction,  of  "my  Ashton  estate:"  Chichester  v.  Oxendon,  4  Taunt. 
176,  S.  C.  4  Dow.  92;  and  again,  the  devise  of  "all  my  estate,  lands, 
&c.,  called  or  known  by  the  name  of  the  Coal  Yard,  in  the  parish  of  St. 
Giles,  London:"  Roe  dem,  Childv.  Wright,  7  East,  25Q\  in  both  which 
cases  the  word  estate  was  hefd  to  carry  a  fee.     And  looking  to  the 
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words  of  the  will  now  before  us,  we  think  the  devise  to  the  testator's 
two  sons,  James  and  Joshua,  of  "  my  estate  that  I  now  occupy,  together 
with  the  factory  and  all  the  edifices  and  appurtenances  thereon/'  clearly 
falls  within  the  general  rule,  and  if  there  had  followed  no  exceprion, 
would  have  carried  a  fee  in  the  whole  estate,  with  every  building  upon 
it,  to  his  two  sons.  And  we  think  the  exception  out  of  the  devise  under 
which  the  daughters  claim,  does  by  necessary  intendment  carry  the 
same  quantity  of  estate,  as  that  from  which  it  is  excepted.  Out  of  the 
devise  to  his  two  sons  of  the  estate  he  occupies,  the  testator  excepts  "  the 
house  I  now  occupy,  with  the  cottages  thereon  occupied  by  Clegg  and 
Cleverley,  and  all  other  conveniences  thereon."  And  if  a  contrary  con- 
struction should  be  adopted,  and  it  should  be  held  that  because  the 
testator  has  used  in  the  exception  the  words,  howse  and  cottages  thereon, 
he  only  intended  an  estate  for  life  to  the  daughters,  a  similar  construc- 
tion ought  to  be  put  on  the  words  of  the  devise  to  the  sons,  «*  with  the 
factory  and  all  i\\e  edifices  and  appurtenances  thereon ;^^  but  this  would 
lead  to  k  consequence  which  seems  contrary  to  the  intention  of  the 
testator,  namely,  that  the  sons  James  and  Joshua  should  take  the  fee  in 
the  estate  he  occupied,  but  only  take  an  estate  for  life  "in  the  factory 
and  all  the  edifices  and  appurtenances  thereon,"  which  upon  their  death 
should  go  over  to  the  eldest  son  and  heir  at  law;  whilst  under  the  same 
construction  the  two  devisees,  James  and  Joshua,  upon  the  death  of 
their  sisters,  would  take  the  house  and  cottages  on  the  estate  occupied 
by  the  testator,  in  fee;  a  construction  which  appears  to  us  to  be  unrea- 
sonable. But  looking  at  the  devise  generally,  we  think  it  amounts  in 
effect  to  this, — ^that  he  gives  so  much  of  the  estate  he  occupied  as  he 
describes,  to  his  two  sons,  and  the  remainder  of  his  estate  to  his  two 
daughters. 

Some  reliance  was  placed  in  argument  upon  the  circumstance,  that  in 
a  subsequent  part  of  the  will  the  testator  has  devised  to  one  of  his  sons 
by  the  same  word  estate,  certain  premises  in  which  he  states  in  his  will, 
that  he  had  a  leasehold  interest  only.  The  terms  of  that  devise  are, 
"  that  estate  or  tenement  lying  and  being  at  Hartshead,  occupied  by  R. 
F.,  which  I  hold  under  lease  from  the  Earl  of  Stamford  and  Warring- 
ton, during  the  term  of  my  lease."  But  as  it  appears  manifest  that  in 
this  particular  devise  the  testator  intended  the  word  estate  to  carry  the 
whole  of  the  interest  he  had,  we  cannot  draw  the  inference  from  it,  that 
in  the  case  where  he  uses  that  term  in  respect  of  lands  which  he  holds 
in  fee  the  general  meaning  of  the  term  is  to  be  restricted  to  less  than 
the  fee. 

We  therefore  think,  under  this  devise,  that  the  two  daughters  took 
an  estate  in  fee,  and  consequently  that  a  nolle  prosequi  must  be  entered. 

Judgment  for  defendants. 


DYKES  against  BLAKE.— p    463. 

By  particulars  of  sale,  lot  13  was  described  as  building  ground,  and  the  adjoining  lot  13  as  a 
▼ilia,  subject  to  liberty  for  the  purchaser  of  lot  1  to  come  on  the  picmises  to  repair  drains,  dec, 
as  reserved  in  lot  7.  The  reservation  in  lot  7  referred  to  a  lease,  which  gave  the  occupier  of 
that  and  several  adjoining  lots  composing  a  row  of  houses,  a  carriage>way  in  common,  in  front 
of  the  lots,  and  a  footway  at  the  Irnck,  and  also  a  footway  over  lot  13.  The  particulars  con- 
tained plans,  which  disclosed  the  carriage-way  in  front,  and  the  footway  at  the  bark  of  the 
houses,  but  not  the  footway  over  lot  13.     But  they  stated  that  the  lease  of  lot  7  might  be  seen 
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at  the  ▼endor*8  office,  and  would  be  produced  at  the  sale.  Plaintiff  having  purchased  lots  12 
and  13,  by  one  contract,  in  ignorance  of  the  footway  over  lot  13,  Held,  that  the  misdescriptioa 
was  such  as  to  entitle  him  to  rescind  the  contract  as  to  both. 

This  action  was  brought  to  recover  the  sum  of  633/.  0^.  5d.,  being 
the  amount  of  deposit  and  auction  duty  paid  by  the  plaintiff  to  the  de- 
fendant, who  was  an  auctioneer,  on  the  purchase  of  two  lots,  Nos.  12, 
and  13,  forming  part  of  several  lots  of  property  at  Camberwell,  put  up 
for  sale  at  Garraway's  Coffee  House,  in  London,  on  the  20th  of  May, 
1836,  and  delineated  in  the  particulars  of  sale,  as  on  the  following  plan: 


J 
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At  the  trial,  before  Tindal,  C.  J.,  London  sittings  after  Hilary  term, 
1837,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court,  who  were  to  draw  such  inferences  from  the  facts  stated  in  the 
following  case,  as  a  jury  might  have  done. 

Previously  to  the  time  of  the  sale,  printed  particulars  with  conditions 
of  sale  had  been  issued  to  the  public.  The  particulars  thus  issued  con- 
tained the  following  description  of  the  said  lots  12  and  13: — "Lot  12. 
The  celebrated  Fountain  Cottage  (describing  it)  let  to  I.  M.  Gerothwohi, 
Esq.,  upon  an  agreement  for  a  lease  for  nine  years,  from  midsummer, 
1833.  The  covenants  in  the  agreement  will  be  read  at  the  time  of  sale. 
The  purchaser  of  this  lot  will  be  entitled  to  a  right  of  carriage  and  foot- 
way, 13  feet  in  width,  over  lot  13,  on  the  northern  boundary  thereof, 
as  shown  upon  the  plan ;  bearing  and  paying  one  moiety  of  the  expense 
of  keeping  the  road  in  repair.  This  lot  is  supplied  with  water  from  lot 
1,  without  any  rent  or  payment  for  the  same ;  and  the  purchaser ^will  be 
entitled  to  have  water  supplied  as  heretofore  from  lot  1  until  midsum- 
mer, 1842,  but  not  afterwards ;  and  the  lot  is  sold  subject  to  liberty  for 
the  purchaser  of  lot  1  to  come  upon  the  premises  at  all  reasonable  times 
to  repair  the  main  laid  from  the  reservoir  in  lot  1  and  the  drain  and 
sewer  in  the  same  premises,  in  like  manner  as  reserved  in  lot  7." 

"Lot  13.  A  first  rate  building  plot  of  freehold  ground,  land  tax  re- 
deemed, called  the  Crescent  Field,  lying  between  lots  10  andl2,  eo- 
closed  from  the  grove  by  an  ornamental  iron  fence,  to  which  it  has  a 
frontage  of  86  feet,  besides  another  frontage  of  about  90  feet  to  the 
Crescent  sweep,  as  shown  upon  the  plan.  Unquestionably  as  fine  a 
situation  for  building  as  any  in  Camberwell :  together  with  the  stable- 
yard  and  planted  ground  in  the  rear,  including  two  small  tenements. 
The  entire  site  of  this  lot  comprehends  about  one  acre,  be  the  same  more 
or  less.  This  lot  will  include  the  ground  forming  part  of  the  Crescent 
sweep  comprised  within  the  boundary  of  lot  13  by  the  line  running  east 
and  west  upon  the  plan,  subject  forever,  hereafter  to  the  same  rights  of 
way  and  passage,  and  other  rights  and  easements  over  the  same,  as  are 
now  enjoyed  under  the  existing  leases  of  the  Crescent  houses,  and  sub- 
ject to  a  similar  reservation  for  the  purchaser  of  lot  1  in  respect  of  the 
main  from  the  reservoir  and  the  drain  and  sewer,  as  is  made  out  of 
lot  12." 

The  reservation  in  the  description  of  lot  7,  referred  to  in  the  descrip- 
tion of  lot  12,  was  in  the  following  words:  "This  lot  is  to  be  supplied 
with  water  as  specified  in  the  description  of  lot  1,  and  will  include  that 
portion  of  the  ground  next  the  grove,  which  lies  in  front  of  this  lot  as 
shown  in  the  plan  by  the  line  drawn  from  east  to  west:  and  also  that 
portion  of  the  planted  ground  on  the  east  side  of  the  gardens  of  the 
Crescent  houses,  which  lies  in  the  rear  of  this  lot,  as  also  shown  on  the 
plan  by  the  line  drawn  from  west  to  east,  with  the  benefit  forever  here- 
after of  the  same  rights  of  way  and  passage,  and  otlier  rights  and  ease- 
ments over  the  residue  of  the  said  ground  next  the  grove,  and  the  said 
planted  ground  in  the  rear,  as  are  now  enjoyed  under  the  existing  leases 
of  the  Crescent  houses,  and  on  the  same  terms  and  conditions ;  subject 
nevertheless  to  corresponding  rights  and  easements,  hi  favour  of  the 
other  Crescent  houses;  and  to  liberty  for  the  purchaser  of  lot  1  to  come 
upon  the  said  planted  ground  at  all  reasonable  times  to  repair  the  main 
laid  from  the  reservoir  of  lot  1,  and  the  drain  running  through  the  same 
ground^  as  shown  upon  the  plan  expressly  referring  to  the  sewers,  draius, 
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and  water-courses,  produced  at  this  sale,  making  good  any  damage  that 
may  he  sustained  therehy.  And  the  conveyance  to  the  purchaser  is  to 
ascertain  all  proper  reservations,  covenants,  and  agreements,  for  the 
above  purposes.*' 

The  particulars  of  lot  7,  described  the  two  houses  comprised  in  that 
lot,  as  let  on  lease  for  twenty-one  years  from  midsummer,  1826 ;  the 
lease  to  be  seen  at  Mr.  Gregsou's  offices,  and  to  be  produced  at  the  sale. 
The  particulars  of  lot  8,  stated  the  reservation  as  in  lot  7,  "  and  as 
shown  in  the  plan."  The  particulars  of  lots  9  and  10,  referred  to  the 
plans  in  the  same  words. 

The  particulars  issued  contained  both  a  plan  of  the  lots,  and  a  plan 
of  the  drains  and  sewers  referred  to  throughout  the  particulars. 

The  plaintiff  attended  and  bid  at  the  sale :  lot  12  was  knocked  down 
to  him  for  the  sum  of  1,300/.,  and  lot  13  for  the  sum  of  1,650/.,  making 
together  the  sum  of  2,950/.;  and  a  single  contract  of  purchase  for  both 
lots  was  signed  at  the  foot  of  one  of  the  printed  particulars. 

The  tenants  of  all  the  eight  houses  forming  what  are  called  the  Cres- 
cent houses,  and  delineated  and  described  in  the  plan  annexed  as  lots  10 
9,  8,  and  7,  had  a  right  of  way  across  lot  13,  to  the  extent  mentioned  in 
the  passage  printed  in  italics,  in  the  following  clause,  which  was  inserted 
in  the  leases  of  all  those  houses: — "Also  full  and  free  liberty  of  ingress, 
egress,  and  regress,  to  and  for  the  person  or  persons  for  the  lime  being, 
occupying  the  said  nnessuage,  or  tenement,  and  premises,  and  his  and 
their  servants,  workmen,  and  others  in  his  or  their  company,  or  with- 
out, and  to  and  for  carriages  and  horses  to  him  or  them  belonging,  or 
by  him  or  them  retained  or  used,  at  all  times  during  the  continuance  of 
this  demise,  in,  through,  over,  or  upon  the  road  made  and  leading  to, 
and  being  in  front  of  the  said  messuages  or  tenements,  from  the  gate 
placed  next  the  grove  at  the  north-west  end  of  such  road  to  the  gate 
placed  at  the  south-west  end  thereof:  and  also  full  and  free  liberty  of 
way  and  passage  to  and  for  such  person  or  persons  for  the  time  being 
occupying  the  said  messuage,  or  tenement,  and  premises,  and  his  and 
their  respective  families  (not  being  servants)  and  friends,  in,  along,  and 
over  the  walk  of  six  feet  wide,  made  and  now  being  in  the  rear  and 
lying  to  the  east  of  the  ground  enclosed  by  wire  fences  as  the  garden 
ground  or  ground  to  be  occupied  with  such  several  houses;  the  same 
walk  having  been  provided  and  set  out  as  a  promenade  or  walk  for  the 
use  of  the  inhabitants  of  all  the  said  houses,  and  their  respective  families, 
(not  being  servants,)  and  extending  from  the  north-east  corner  of  the  wall 
enclosing  the  garden  ground  of  the  messuage  or  tenement  hereby  demised 
or  intended  so  to  be,  to  the  south-east  corner  of  the  fence  which  encloses 
the  garden  ground  in  the  rear  of  the  southernmost  of  the  said  eight 
houses:  and  also  full  and  free  liberty  to  and  for  such  person  or  per- 
sonSffor  the  time  bein^,  occttpying  the  said  messuage^  or  tenement ,  and 
pre7nisesy  and  his  wife^  childreny  and  friends^  in  their  or  one  of  their 
company^  to  pass  and  repass  on  the  path  commencing  at  the  end  of 
the  said  loalk  and  leading  to  the  stable-yard  near  thereto;  and  also 
full  and  free  liberty  to  and  for  the  servants  of  such  person  or  persons 
so  for  the  time  being  occupying  the  said  messuage^  or  tenement ^  and 
premises^  to  pass  and  repass  from  the  grove  or  stable-yard^  with  gra- 
vel,  earthy  dung,  or  compost j  to  be  placed  or  used  in  the  said  gardeii^ 
in  hand  or  wheelbarroios,  but  not  otherwise,  along  and  over  the  said 
way  and  path  already  made  and  leading  from  the  grove  to  the  said 
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garden  ground  of  the  said  messuage  or  tenement  intended  to  h^  here- 
by demised. 

The  leases  of  the  eight  houses  in  the  Crescent  were  for  the  following 
terms: — No.  1  for  seventy  years  from  midsummer,  1818,  deierminablo 
by  the  tenant  at  the  end  of  twenty-one  years;  Nos.  2, 3,  and  4  for  seventy- 
one  years  from  Michaelmas,  1817 ;  Nos.  5  and  6  to  yearly  tenants;  No. 
7  for  twenty-one  years  from  midsummer,  1826,  determinable  at  the  end 
of  fourteen  years;  and  No.  8  for  twenty-one  years  from  midsummer, 
1835,  determinable  by  the  tenant  at  the  end  of  3,  7,  or  14  years. 

The  houses  all  face  the  grove.  There  is  a  carriage  drive  or  sweep 
forming  with  the  garden  or  plantation  in  front  a  semi-ellipse,  and  this 
drive  leads  from  the  grove  to  the  eight  several  houses. 

There  is  a  garden  at  the  back  of  each  of  the  eight  houses.  At  the 
eastern  extremity  of  these  gardens  there  is  a  gravel  walk  running  from 
south  to  north,  which  is  the  walk  of  six  feet  wide  mentioned  in  the  leases. 
This  gravel  walk,  together  with  the  rest  of  the  ground  running  from 
south  to  north  at  the  back  of  the  gardens  and  extending  northward  to 
the  field  forming  part  of  lot  13,  forms  the  promenade  mentioned  in  the 
leases,  and  is  common  to  all  the  eight  houses  forming  the  Crescent. 

The  right  of  way  upon  which  the  questions  in  this  case  arose,  is  ex- 
ercised in  respect  of  each  of  the  eight  houses,  by  going  out  of  the  gardens 
at  the  back  of  the  houses  and  along  the  gravel  walk  or  promenade,  and 
thence  along  the  way  or  path  described  in  the  leases  as  already  made, 
and  which  still  exists  across  the  field  which  forms  part  of  lot  13,  into 
the  road  delineated  in  the  plan  as  running  along  the  northern  side  of 
lot  13,  and  so  along  that  road  either  to  the  stable-yard,  which  also  forms 
par*  of  lot  13,  or  to  the  grove. 

The  said  way  or  path  runs  across  the  said  field  at  the  eastern  end  of 
that  field  nearly  parallel  to  the  boundary  of  the  said  stable-yard,  which 
is  at  the  eastern  end  of  the  said  lot.  There  is  a  garden  gate  opening 
from  the  promenade  into  the  pathway  at  the  letter  A  in  the  plan ;  and 
a  hand-gate  openhig  from  the  pathway  at  the  letter  B  in  the  plan,  into 
the  said  road  on  the  northern  side  of  lot  13. 

The  letters  A  and  B,  the  termini  of  the  path  in  question,  were  not  on 
the  plans  annexed  to  the  particulars  issued  as  aforesaid ;  and  there  was 
not  any  delineation  of  that  path  on  the  said  plans. 

That  portion  of  lot  13,  over  which  the  pathway  extends,  was,  at  the 
time  of  the  sale^  a  grass  field. 

At  the  time  of  the  sale,  the  tenant  of  the  house,  which  was  the  first 
house  in  the  Crescent  next  to  lot  13,  and  which  was  one  of  the  houses 
in  lot  10;  was  also  in  the  occupation  of  lot  13  as  tenant  from  year  to 
year ;  and  the  nearest  access  from  the  garden  at  the  back  of  his  house, 
and  from  the  gardens  of  the  other  Crescent  houses  to  the  field,  was 
through  the  iron  gate  marked  A. 

The  9th  condition  of  sale  was,  "  That  if  any  mistake  be  made  in  the 
description  of  the  premises,  or  any  other  error  whatever  shall  appear  in 
the  particulars  of  the  present  sale,  such  mistake  or  error  shall  not  annul 
the  sale,  but  a  compensation  or  equivalent  shall  be  given  or  taken  as  the 
case  may  require." 

Notice  was  given  by  the  plaintiff  before  the  action  was  brought,  that 
he  would  not  complete  the  contract,  on  the  ground  that  the  same  was 
void  on  account  of  the  said  right  of  way;  and  a  demand  was  made  upou 
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the  defendant  for  the  deposit  and  auction  duty,  with  interest,  which  was 
refused  by  the  defendant. 

The  case  was  argued  in  Hilary  term,  by 

fVilde,  Serjt.,  for  the  plaintiff.  The  plaintiff,  purchaser  of  lots  12  and 
13,  complains  that  a  right  of  way  for  persons  on  foot  leading  from  the 
gardens  at  the  back  of  the  Crescent  houses,  across  the  eastern  side  of  lot 
13,  into  a  carriage  road  on  the  northern  side  of  lot  13,  is  not  delineated  in 
any  of  the  plans  contained  in  the  particulars  of  sale.  l.  This  was  an 
omission  which  no  purchaser  of.  reasonable  caution  or  discernment 
would  be  likely  to  discover.  2.  It  affects  the  contract  in  a  matter  for 
which  damages  would  afford  no  compensation.  3.  And  therefore, 
whether  the  omission  were  occasioned  by  the  design  or  gross  negligence, 
the  contract  is  void,  and  the  plaintiff  entitled  to  recover  back  the  pur- 
chase money. 

1.  The  plans  appended  to  the  particulars  are  calculated  to  mislead 
rather  than  assist  in  the  discovery  of  the  right ;  for  they  set  out  the 
carriage  sweep  in  front  of  the  Crescent  bouses,  the  six  foot  walk  at  the 
back  of  them,  the  carriage  way  on  the  northern  side  of  lot  13,  and 
drains  throughout  the  whole  of  the  lots,  with  a  minuteness  which  would 
lead  a  purchaser  to  suppose  that  every  easement  and  right  of  way  was 
intended  to  be  expressed  on  the  plans ;  and  he  would  be  the  less  induced 
to  suspect  a  communication  from  the  back  of  the  Crescent  houses  to  the 
carriage  way  on  the  northern  side  of  lot  13,  as  that  carriage  way  is  to 
be  kept  up  at  the  expense  of  the  occupiers  of  lots  12  and  13  only,  the 
occupiers  of  the  Crescent  houses  contributing  nothing  to  it.  The  par- 
ticulars of  lots  12  and  13  refer  the  purchaser  to  the  particulars  of  lot 
7 ;  but  the  particulars  of  lot  7  disclosing  the  carriage  sweep  and  tha  six 
foot  walk,  and  not  the  right  of  way  in  question,  that  right  of  way  could 
only  have  been  discovered  by  actual  perusal  of  the  lease  of  lot  7.  Ac- 
cording to  the  particulars  of  lot  7,  that  lease  was  to  be  seen  at  an  office, 
and  produced  at  the  sale.  But  the  plaintiff  might  never  have  heard  of 
the  sale  before  the  day  it  took  place ;  he  could  not  peruse  the  lease  to 
any  purpose  during  the  business  of  the  sale ;  and,  as  a  reasonably  pru- 
dent man,  he  was  not  bound  to  peruse  it;  he  was  entitled  to  rely  on  the 
particulars  furnished  by  the  vendor.(a) . 

2.  The  misdescription  is  of  a  nature  for  which  damages  do  not  afford 
a  remedy;  it  defeats  the  entire  object  of  the  purchase.  Lot  13  is 
described  as  building  ground :  if  the  plaintiff  should  have  purchased 
lots  12  and  13,  with  a  view  to  an  extended  and  uniform  plan  of  building, 
the  footpath  in  question  might  render  it  inexpedient  to  give  his  houses 
the-  frontage  otherwise  most  desirable  for  them.  And  as  the  contract 
for  the  two  lots  was  entire,  it  cannot  be  avoided  as  to  one  without  being 
avoided  as  to  the  other  also :  Chambers  v.  Oriffiths,  1  Esp*.  150,  Gib- 
son V.  Spurrier^  Peake's  Addit.  Cases,  49,  Casamajor  v.  Strode,  2  Mylne 
&  Keene,  706',  A  court  of  equity  would  not  compel  a  specific  perform- 
ance as  to  one  lot  only :  Blagden  v.  Bradbear,  12  Ves.  466.  For  per- 
adventure  the  purch^er  bought  the  one  lot  only  for  the  sake  of  the 
other. 

3.  A  misdescription  in  a  material  point,  for  which  damages  would  not 
afford  a  remedy,  renders  the  contract  void,  whether  such  misdescription 

(a)  See  Joms  y.  ffdn^,  8  Gampb.  286,  aad  what  Tindal,  C.  J.  sajs  i&  FUffht  y.  Booth,  1 
New  Cases,  879,  (27  £.  C.  L.  R.) 
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be  intentional  or  the  result  of  negligence ;  Sherwood  v.  Robins,  1  Moo. 
&  Mai.  194,  (22  E.  C.  L.  R. ;)  as  in  The  Duke  of  Norfolk  v.  Worthy,  1 
Campb.  337,  where  premises  three  or  four  miles  from  Horsham  were, 
with  a  view  to  increase  their  value,  wilfully  described  as  only  one  mile 
distant;  Flight  v.  Booth,  1  New  Cases,  370,  (27  E.  -C.  L.  R.,)  where  a 
house  in  Covent  Garden  was  sold  with  notice  that  the  purchaser  waa 
restricted  from  carrying  on  in  it  the  business  of  a  coffee-house  keeper  or 
hatter,  but  with  no  notice  that  he  was  prohibited  from  using  it  for  the 
purposes  of  a  fruiterer ;  Coverlet/  v.  Burr  ell,  5  B.  &  Aid.  257,  (7  E.  C. 
L.  R.,)  where  a  Waterloo  Bridge  annuity  was  put  up  for  sale  without 
notice  of  its  being  redeemable.  The  same  principle  appears  in  Tomkins 
V.  White,  3  Smith  Rep.  439,  and  Dyer  v.  Margrave,  10  Ves.  jun.  505. 
In  Wright  v.  Wilson,  1  Moo.  k  Rob.  207,  the  describing  a  turnpike  road 
as  a  footpath  was  held  as  an  error  which  might  be  remedied  by  damages 
without  avoiding  the  contract:  here  the  complaint  is,  that  a  right  of  way 
destructive  to  the  objects  of  a  purchaser  buying  land  for  building  pur- 
poses, has  never  been  disclosed  by  the  vendor,  and  could  not  have  been 
discovered  by  any  reasonable  vigilance  of  the  purchaser. 

Wightman,  for  the  defendant.  The  plaintiff  in  the  exercise  of  rea- 
sonable prudence  ought  to  have  inspected  the  lease  which  is  mentioned 
in  the  particulars  of  lot  7,  to  which  particulars  the  purchaser  of  lots  12 
and  13  is  referred.  The  plans  do  not  profess  to  set  out  easements  or 
rights  of  way;  but  the  statement  in  the  particulars  that  such  rights 
existed,  ought  to  have  put  the  plaintiff  upon  inquiring  what  they  were. 

At  all  events,  according  to  the  principle  of  the  cases  cited,  the  defect 
in  the  particulars  is  a  subject  of  compensation  in  damages,  and  does  not 
avoid  the  contract.  The  plaintiff  has  the  land  he  purchased,  but  houses 
he  may  build  on  it  would,  perhaps,  command  less  rent  subject  to  the 
vicinity  of  this  footpath,  than  thfey  would  if  it  did  not  exist :  that  depre- 
ciation is  capable  of  being  estimated,  and  may  be  made  up  to  the  pur- 
chaser by  abatement  of  price.  Wright  v.  Wilson  is  almost  in  point; 
for  a  purchaser  who  finds  a  turnpike  road  where  he  expected  a  footpath, 
sustains  the  same  sort  ef  inconvenience  as  a  purchaser  who  finds  a  foot- 
path where  he  expected  a  field  exempt  from  any  right  of  way.  This  is 
exactly  the  sort  of  misdescription  to  which  the  ninth  condition  of  sale 
was  meant  to  apply. 

And  there  is  no  pretence  for  setting  aside  the  contract  as  to  lot  12. 
For  though  the  two  lots  were  included  in  a  single  contract,  the  purchases 
were  made  at  several  biddings,,  and  the  price  to  be  paid  for  each  lot  is 
specified  in  the  contract.  There  is  nothing  to  show  that  the  plaintiff 
could  not  buy  one  lot  without  the  other,  or  that  he  bought  one  because 
he  bought  the  other.  The  lots  were  separate,  and  the  plaintiff  cannot 
consolidate  them  under  the  same  liabilities ;  James  v.  Shore,  1  Stark. 
N.  P.  C.  426,  (2  E.  C.  L.  R.,)  Foole  v.  Shergold,  2  Br,  C.  C.  118,  1 
Cox,  273,  Lewin  v.  Quest,  1  Russell,  325. 

Wilde,  in  reply.  The  plaintiff  has  not  what  he  bargained  for.  For 
the  purposes  of  building,  a  field  divided  by  a  footpath  is  altogether  dif- 
ferent from  a  field  entire. 

Cur,  adv.  vult 

TiNDAL,  C.  J.  The  question  is,  whether  the  plaintiff  is  at  liberty, 
under  the  circumstances  stated  in  the  special  case,  to  hold  the  contract 
of  purchase  into  which  he  entered  to  be  altogether  void,  and  to  recover 
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back  the  money  paid  to  the  auctioneer  as  money  had  and  received  to 
his  use.  And  this  will  depend  on  the  determination  of  two  questions : 
first,  whether  the  description  of  the  premises  in  the  printed  particulars 
and  plans  exhibited  at  the  time  of  the  sale,  upon  the  faith  of  which  the 
planitifT  made  his  purchase,  was  such  that  a  prudent  and  vigilant  man 
would  enter  into  the  contract  withouf  discovering  the  existence  of  the 
right  of  way  over  the  land  comprised  in  lot  13;  and,  secondly,  whether 
such  right  of  way  being  found  to  exist,  renders  the  purchase  altogether 
useless  for  the  purposes  for  which  it  was  made,  or  only  brings  it  under 
the  head  of  misdescription,  so  as  to  form  the  subject  of  compensation 
or  equivalent  under  the  ninth  condition  of  sale.  Arid  upon  the  first  of 
these  two  questions  we  are  of  opinion  that,  looking  at  the  printed  par 
ticulars  of  sale,  and  the  plans  which  accompany  them,  and  which  are 
referred  to  by  the  particulars,  there  is  no  sufficient  disclosure  of  the 
existence  of  the  right  of  way  to  enable  a  bidder  at  the  sale,  by  the  exer- 
tion of  ordinary  vigilance  and  sagacity,  to  discover  that  such  way  exists. 

Looking  at  the  description  of  lot  13,  given  in  the  particulars  them- 
selves, it  states  that  the  lot  will  include  the  ground  forming  part  of  the 
Crescent  sweep  coloured  red  upon  the  plan,  "  subject  forever  hereafter 
to  the  same  rights  of  way  and  passage  over  the  same,  as  are  now 
enjoyed  under  the  existing  leases  of  the  Crescent  houses."  Now,' in 
the  first  place,  it  is  left  in  very  great  uncertainty  whether  the  rights  of 
way  and  passage  there  spoken  of,  are  to  be  exercised  only  over  the 
sweep  before  the  Crescent  houses,  or  whether  they  are  meant  to  extend 
over  other  and  more  distant  parts  of  the  close.  Admitting,  however, 
the  latter  to  be  the  proper,  though  it  certainly  is  not  the  most  obvious 
construction,  a  reference  to  the  other  part  of  the  particulars,  so  far  from 
throwing  any  light  upon  the  existence  of  the  way  now  claimed,  would 
tend  to  mislead  the  bidder  at  the  auction.  He  would  naturally  refer 
for  information  to  the  description  of  the  Crescent  houses  themselves,  for. 
the  use  of  which  the  way  is  reserved.  But  the  description  of  lot  7,  so 
far  from  pointing  at  the  way  in  question,  mentions  only  the  reservation 
of  a  right  of  way  and  passage  over  a  different  part  of  the  premises,  viz. 
such  rights  of  way  over  the  ground  "next  the  Grove,  and  the  planted 
ground  in  the  rear,  as  are*  now  enjoyed  under  the  existing  leases  of  the 
Crescent  houses;''  and  in  all  the  subsequent  lots,  8,  9,  and  10,  the  par- 
ticulars expressly  state  that  these  lots  are  sold  with  similar  rights  and 
privileges,  and  subject  to  similar  reservations  as  lot  7,  "and  as  shown 
in  the  respective  plans."  Now,  upon  referring  to  the  plan,  which  is 
thus  appealed  to  in  the  particulars,  there  is  no  trace  whatever  of  any 
right  of  way  over  lot  13,  for  the  us«f  of  the  Crescent  houses,  except  the 
carriage  sweep.  There  is  indeed  a  way  over  the  close  for  the  use  of  lot 
12,  clearly  marked  upon  the  plan,  the  presence  of  which  would  add 
strength  to  the  conclusion  that  none  other  was  intended  to  be  reserved. 

The  only  qgestion  therefore  is,  whether  the  exception  in  the  descrip- 
tion of  lot  13,  of  the  rights  and  easements  now  enjoyed  under  the 
existing  leases  of  the  Crescent  houses,  coupled  with  the  notice  in  the 
description  of  lot  7,  that  the  lease  and  agreement  might  be  seen  at  the 
attorney's  offices  and  would  be  produced  at  the  sale,  imposed  an  obli- 
gation on  the  bidder  to  refer  to  the  lease  itself;  and  we  think,  under  the 
circumstances,  it  did  not.  Whatever  might  have  been  the  case,  if  the 
particulars  had  been  confined  to  matter  of  description  only,  we  think 
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that  as  there  is  a  direct  reference  and  appeal  to  the  plan,  and  the  plan, 
whilst  it  discloses  one  way,  altogether  omits  any  trace  of  the  way  now 
claimed,  the  bidder  at  the  auction  could  not  be  bound  in  the  exercise 
of  ordinary  prudence  and  vigilance  to  look  further;  that  the  inspectioa 
of  the  plan  would  lull  all  suspicion  to  sleep,  and  that  it  was  calculated, 
not  simply  to  give  no  information,  but  actually  to  mislead.  Particulars 
and  plans  of  this  nature  should  be  so  framed  as  to  convey  clear  informa- 
tion to  the  ordinary  class  of  persons  who  frequent  sales  by  auction; 
and  they  would  only  become  a  snare  to  the  purchaser,  if,  after  the  bid- 
der has  been  misled  by  them,  the  seller  should  be  able  to  avail  himself 
of  expressions  which  none  but  lawyers  could  understand  or  attend  to. 
We  therefore  think  upon  the  great  head  of  inquiry,  the  existence  of  this 
right  of  way  was  not  sufficiently  disclosed  to  make  it  clear  to  persons 
of  ordinary  vigilance  and  caution,  and  that  the  contract  is  not  binding 
on  the  plaintiff. 

The  second  point  is,  does  the  misdescription  become  matter  of  com- 
pensation and  equivalent  only?  The  13th  lot  is  stated  in  the  particu- 
lars to  be  "  a  first-rate  building  plot  of  freehold  ground ;"  it  is  then 
described  as  having  a  frontage  of  86  feet  to  the  Grove,  and  90  feet  tc 
the  Crescent  sweep  The  purchaser  therefore  might  fairly  conclude, as 
the  seller  intended  him  to  conclude,  that  he  might  purchase  the  whole 
lot  for  the  purpose  of  building.  But  the  direction  of  the  way  claimed 
would  render  the  close  altogether  useless  for  the  very  purpose  for  which 
it  was  known  to  be  purchased.  And  although  it  has  been  argued  that 
the  objection  can  apply  at  most  to  lot  13,  and  that  the  purchaser  of  lot 
12  can  have  no  right  to  rescind  that  purchase  by  reason  of  the  mis- 
description in  the  lot  13,  we  answer,  that  in  this  case  the  seller  has  been 
contented  to  treat  the  two  purchases  as  one  contract,  by  entering  into 
one  agreement  for  the  sale  of  both  at  once  at  the  aggregate  price;  and, 
secondly,  that  the  purchaser  of  lot  12,  upon  the  facts  of  this  case,  may 
be  reasonably  understood  to  have  purchased  lot  12  in  order  that  be 
might,  by  unity  of  seigin,  extinguish  the  right  of  way  over  lot  13,  which 
before  belonged  to  lot  12,  and  thereby  render  lot  13  more  valuable  as 
building  ground;  an  object  and  purpose  which  is  entirely  defeated  by 
the  existence  of  the  right  of  way  above,  mentioned. 

We  therefore  think  the  misdescription,  however  unintentional,  has 
been  such  as  to  justify  the  plaintiff  in  saying,  that  the  lots  which  the 
seller  is  ready  to  convey  are  not  the  lots  which  he  purchased,  and  con- 
sequently that  he  may  recover  back,  with  interest,  the  sums  paid  to  the 
auctioneer. 

•  Judgment  for  the  plaintiff. 


END  OF  EASTER  TERM. 
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IN  THE  EXCHEQUER  CHAMBER. 


DAVIES  and  Wife,  Demandants;  LOWNDES,  Tenant.— p.  478. 

1.  T.  S.  Selby,  who  had  no  relations  of  his  own  name,  devised  his  property,  which  had  been  pur- 
chased by  himself,  his  father,  and  his  grandfather,  to  his  right  and  lawful  heir  at  law,  (for 
whom  he  directed  advertisements  to  be  published,)  charged  with  legacies  to  be  paid  In  twelve 
months  after  testator*s  death,  and  if  no  heir  was  found,  to  W.  L.,  on  condition  that  he  changed 
his  name  to  Selby :  on  the  side  of  his  mother  and  grandmother,  the  testator  had  several  rela- 
tions, to  whom  he  lefl  large  legacies:  Held,  that  by  his  lawful  heir  he  meant  not  necessarily  an 
heir  of  the  blood  of  the  Selbys,  but  any  heir  capable  of  inheriting  the  whole  of  his  property. 

2.  Upon  the  trial  of  a  writ  of  right,  the  jury  had  to  inquire,  I,  whether  the  defendant  was  enti- 
tled by  virtue  of  a  will  under  which  she  claimed:  2,  whether  she  had  made  out  her  pedigree;  and, 
3,  whether  the  tenant  had  properly  levied  a  fine.  A  general  verdict  having  been  found  for  the 
tenant  after  a  misdirection  on  the  first  point,  a  Court  of  Error  awarded  a  venire  de  novo. 

This  was  a  writ  of  error  on  a  bill  of  exceptions  to  the  ruling  of  the 
Court  of  Common  Pleas,  on  the  trial  at  bar  of  the  above  cause.  See  1 
New  Cases,  597. 

The  exceptions  were,  that  the  "  Chief  Justice  declared  to  the  grand 
assize,  the  opinion  of  himself  and  his  companions,  that  the  fine  levied 
by  William  Lowndes  in  1784,  operated  as  a  bar  to  the  claim  of  the  de 
mandants;  and  that  the  testator  by  the  words,  *my  right  and  lawful 
heir  at  laW,'  intended  his  heirs  at  law  of  the  blood  of  the  Selbys,  which 
the  said  demandants,  by  their  said  count,  did  not  claim  to  be;  and  with 
that  declaration  and  direction  left  the  question  of  the  recognition  to  the 
grand  assize,  having  in  such  direction  stated  to,  and  informed  the  saia 
grand  assize,  that  to  entitle  the  said  demandants  to  a  verdict  m  their 
fevour,  it  was  necessary  the  said  assize  should  be  of  opinion  that  the 
said  demandants  had  proved  t)ie  descent  of  the  demandant  Elizabeth, 
as  in  the  said  count  mentioned ;  and  particularly  that  the  alleged  will 
of  James  Lloyd  was  his  genuine  will,  and  not  a  false  or  fabricated  in- 
strument ;  but  that  whatever  opinion  they  formed  as  to  the  pedigree, 
still,  by  reason  of  the  points  of  law  aforesaid,  their  recognition  ought 
to  be  for  the  tenant ;  and  the  said  grand  assize  thereupon  found  a  ver- 
dict for  the  said  tenant:  But  upon  being  requested  by  the  said  Chief 
Justice  to  say,  first,  whether  they  found  that  the  demandant  had  esta- 
blished her  descent,  as  in  the  said  count  mentioned,  they  declared  that 
they  could  not  agree  upon  that ;  but  that  they  found  a  verdict  for  the 
tenant  generally." 

The  case  was  argued  before  Lord  Denman,  C.  J.,  Colebidge,  J., 
Williams,  J.,  Pabke,  B,,  Holland,  B.,  and  Gurney,  B.,  in  Easter  vaca- 
tion, 1837,  by 

Sir  fV.  Follett  for  the  demandants.  1st.  The  construction  put  on  the 
will  of  Thomas  James  Selby  by  the  Court  below  is  erroneous.  The 
testator  devised  all  his  property  to  his  right  and  lawful  heivy  and  if  no 
such  heir  should  be  found, then  to  William  Lowndes:  and  there  is 
nothing  in  the  context  of  the  will,  or  its  contents,  which  could  authorize 
a  Court  to  interpolate  the  words  "  of  the  blood  of  the  Selbys,**  after  the 
words  right  and  latoful  heir.  The  meaning  of  the  will  can  only  be 
legitimately  collected  from  the  language  the  testator  has  used ;  to  sub- 
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stitute  other  language  is  to  substitute  another  will.  If  a  person  of  the 
blood  of  the  Selbys  was  the^eir,  the  interpolation  was  unnecessary; 
if  he  was  not  the  heir,  he  could  not  take  under  the  will.  The  direc- 
tion that  such  heir  should  take  the  name  of  Selby  may  afford  a  conjec- 
ture as  to  the  testator's  intention  ;  but  a  will  cannot  be  construed  on 
conjectures.  The  judgments  of  Lord  Mansfield  and  Lord  Loughbo- 
rough, on  the  same  will,  1  New  Cases,  620,  622,  (27  E.  C.  L.  R.  516, 
517,)  were  relied  on  by  the  Court  below;  but  those  judgments  were 
given  in  cases  in  which  neither  of  the  claimants  could  be  heir  to  the 
whole  property.  The  reasoning  of  those  judges  only  goes  to  show, 
what  is  now  admitted,  that  the  heir  whom  the  testator  intended  was  an 
heir  who  could  take  the  whole ;  that  he  might  be  of  the  blood  of  the 
Selbys  ;  but  not  that  he  must. 

Secondly,  the  direction  as  to  the  fine  levied  by  William  Lowndes  was 
erroneous :  it  proceeds  on  the  assumption  of  a  disseisin  by  William 
Lowndes,  under  which  he  was  in  the  pernancy  of  the  profits,  claiming 
them  as  his  own  :  and  if  he  did  not  acquire  a  wrongful  estate  of  free- 
hold, the  fine  was  inoperative.  But  he  only  held  the  property  sub  mo- 
do  ;  and  his  possession  could  not  be  adverse  to  that  heir,  for  whom  he 
was  in  fact  trustee.  He  entered  in  the  belief  that  there  was  no  lawful 
heir)  and  therefore  could  not  have  had  that  animus  of  ouster,  which  is 
necessary  to  effect  a  disseisin  ;  Taylor  v.  Horde^  1  Burr,  60.  The 
assumption  of  ownership  is  not  in  all  cases  adverse  to  the  rightful  own- 
er :  Doe  dem,  Parker  v.  Gregory ^  2  Adol.  &  Ell.  14,  (29  E.G.  L.  R.  14:) 
and  the  mere  claiming  as  owner  doss  not  necessarily  make  the  claimant 
a  disseisor ;  Doe  dem.  Burrell  v.  Perkins j  3  M.  &  S.  271.  Suppose  the 
case  of  a  tenant  for  life  granting  a  lease  for  years,  and  the  lessee  hold- 
ing over  after  the  determination  of  the  life  estate ;  he  would  not  there- 
by become  a  disseisor.  There  was  no  entry  here  except  under  the 
authority  of  the  Court  of  Chancery  on  the  assumption  that  no  heir 
could  be  found:  and  it  cannot  be  assumed  that  the  Court  of  Chancery 
would  authorize  a  disseisin.  Doe  dem»  Dnvisw.  Davis^  1  Car.  &  P.  130, 
(11  E.  C.  L.  R.  343.)  To  hold  such  an  entry  operative  for  the  pm 
poses  of  a  fine,  would  be  to  defeat  the  intention  of  the  testator  in  five 
years,  supposing  an  heir  should  have  been  found  immediately  after  the 
expiration  of  that  time.  If  it  had  been  left  to  a  jury,  no  jury  could 
have  found  that  a  party  entering  under  a  decree  of  the  Court  of  Chan- 
cery had  an  intention  to  oust,  the  rightful  heir. 

Then,  the  fine  is  inoperative  as  having  been  levied  in  the  name  of 
Selby,  when  the  conusor's  name  was  Lowndes :  Shep.  Touchst.  8. 

At  all  events  it  ought  to  have  been  Jeft  to  the  jury  to  say  with  what 
intention  the  conusor  entered,and  what  was  the  quality  of  his  possession. 

R,  V.  Richards^  for  the  tenant.  The  testator,  by  excluding  the 
Wells's  and  Bedfords,and  other  relations  with  whom  he  was  acquaint- 
ed, and  requiring  the  adoption  of  the  name  of  Selby,  must  have  meant 
by  his  right  and  lawful  heir,  an  heir  of  the  blood  of  the  Selbys :  and 
for  that,  the  tenant  relies  on  the  decision  of  Lord  Loughborough. 

As  to  the  fine, — in  the  cases  relied  on  for  the  demandants,  the  conusor 
came  in  by  a  rightful  possession.  William  Lowndes,  before  the  fine 
was  levied,  was  in  by  wrong ;  for  if  there  was  an  heir  he  had  no  title : 
being  so  in  possession,  he  was  appointed  receiver  by  the  Court  of 
Chancery ;  it  was  not  that  appointment  which  put  him  in  possession. 

And  with  respect  to  the  name  used,  the  bill  of  exceptions  does  not 
allege  that  William  Lowndes  had  not  the  name  of  Selby  by  reputation ; 
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his  situation  shows  that  he  must  have  had  it ;  and  a  namQ  by  reputa- 
tion would  be  a  sufficient  name  for  the  purpose  of  levying  a  fine. 

The  objection  that  the  quality  of  William  Lowndes's  entry  was  not 
left  to  the  jury,  ought  to  have  been  taken  at  the  time  ;  the  demandants 
cannot  lie  by  to  take  the  chance  of  a  verdict,  and  then  raise  the  objec- 
tion afterwards :  the  objection  raised  was,  on  the  ruling  as  to  the  effect 
of  the  fine  ;  not  that  the  quality  of  the  entry  was  withdrawn  from  the 
cognisance  of  the  jury. 

Sir  W.  Folletty  in  reply.  After  the  ruling  of  the  Court  below  on  the 
construction  of  the  will,  the  effect  of  the  fine  became  immaterial ;  the 
demandants  therefore  were  not  called  on  to  object  that  the  nature  of 
the  entry  had  not  been  left  to  the  jury ;  and  with  respect  to  the  name 
in  which  it  was  levied,  there  was  no  evidence  to  show  that  William 
LfOwndes  had  by  reputation  the  name  of  Selby. 

Cur,  adv.  vult. 

In  Easter  vacation,  1838,  in  the  absence  of  Lord  Denman,  C.  J.,  the 
judgment  of  the  Court  was  delivered  by 

Parke,  B.  This  was  a  bill  of  exceptions,  tendered  to  the  judges  of 
the  Court  of  Common  Pleas,  upon  the  direction  of  the  Lord  Chief  Jus- 
tice, in  a  writ  of  right  tried  at  the  bar  of  that  Court. 

In  the  view  which  we  take,  it  might  not  be  necessary  for  us  to  ex- 
press a  decided  opinion  upon  all  the  points  submitted,  as  on  one  short 
ground  we  think  that  there  must  be  a  venire  de  novo.  But  as  the  same 
points  will  probably  again  arise  for  discussion,  and  as  they  have  been 
fully  argued  before  us,  it  may  be  expedient  for  the  parlies,  and  not 
improper  for  us,  to  express  at  once  the  opinion  we  have  formed  upon 
them. 

Both  parties  claim  under  the  will  of  Thomas  James  Selby,  who  died 
in  1772.  The  demandant,  Elizabeth  Davies,  as  the  heir  at  law  therein 
described,  and  the  tenant,  as  the  representative  of  William  Lowndes, 
the  devisee  expressly  named.  The  tenant  further  insisted  upon  the 
effect  of  a  fine,  with  proclamations,  levied  in  1784,  to  which  it  was  ob- 
jected by  the  demandants  that  it  was  inoperative,  because  the  conusor 
had  no  freehold  in  the  land  at  the  time  of  levying  it ;  and  also  because 
he  had  not  levied  it  in  his  true  name.  The  cause  was  decided  in  the 
Court  below  upon  two  points  involved  in  this  statement,  the  construc- 
tion, namely,  of  the  devise,  and  the  force  of  the  fine ;  and  the  grand 
assize  has  come  to  no  finding  upon  the  proof  given  to  the  demandant 
Elizabeth,  in  support  of  her  pedigree. 

By  the  bill  of  exceptions,  the  demandants  now  object,  in  the  first 
place,  that  a  wrong  construction  has  been  put  upon  the  devise,  the  terms 
of  which  are  as  follows: — ^*<Next,  I  'give  and  devise  to  my  right  and 
lawful  heir  at  law,  for  the  belter  finding  out  of  whom  I  direct  adver- 
tisements to  be  published  immediately  after  my  decease,  in  some  of  thei 
public  papers, — all  my  manors,  with  the  rights,  members,  and  appur- 
tenances thereto  belonging;  also  all  my  capital  messuage,  known  by  the 
name  of  Whaddon  Hall ;  and  also  divers  parcels  of  land  enclosed,  arable, 
and  meadow,  situated,  lying,  and  being  in  the  parishes  aforesaid,  with  all 
appurtenances  thereto  belonging;  also  all  my  chase,  known  by  the  name 
of  Whaddon  Chase,  with  all  the  deer,  soil,  ground,  together  with  timber 
and  wood  growing  thereon;  also  all  coppices  of  wood,  being  part  of  the 
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same  chase ;  also  all  that  parcel  of  land,  known  by  the  name  of  Whad- 
don  Park;  also  all  my  other  farms,  messuages,  lands,  hereditaments, 
and  premises,  situated,  lying,  and  being  in  the  several  parishes  of  Whad- 
don  and  Nash,  Great  Horwood,  Little  Horwood,  Single  Borough  Tot- 
tenhoe,  otherwise  Tatnall,Sbenley,  Mursley,and  Sha1don,and  Bletchley, 
in  the  county  of  Buckii^ham,  with  their  and  every  of  their  rights, 
members,  and  appurtenances:  to  hold  the  aforesaid  manor  of  Whaddon 
and  Nash,  capital  messuage  and  messuages,  farms,  lands,  tenements, 
and  hereditaments,  &c.,  with  their  rights,  members,  and  appurtenances, 
as  before  mentioned,  to  my  heir  at  law,  his  heirs,  executors,  administra- 
tors, and  assigns,  forever,  subject  to  and  chargeable  neverihelpss  with 
the  payment  of  all  my  just  debts,  funeral  charges,  bonds,  annuities,  and 
all  legacies  hereinafter  mentioned."  The  testator  then  proceeds  to  give 
a  great  number  of  legacies,  and,  among  others,  1000/.  to  his  cousin  Tem- 
perance Bedford,  the  daughter  of  the  late  Mr.  Arthur  Bedford,  minister 
of  Shambrooke,  in  Bedfordshire;  1000/.  to  Elizabeth  Page;  1000/.  to 
Mr.  Franklin,  and  so  on ;  which  legacies  he  orders  and  directs  to  be  paid 
by  his  heir  at  law  within  twelve  months  after  his  decease:  and  then  he 
proceeds  to  say,  "  But  should  it  so  happen  that  no  heir  at  law  is  found, 

-  I  then  do  hereby  constitute  and  appoint  William  Lowndes,  Esq.,  of 
Winslow,  in  the  county  of  Buckingham,  and  now  major  in  the  militia, 
my  lawful  heir,  on  condition  he  change  his  name  to  Selby;  and  I  give 
the  estates  and  all  the  manors  before  mentioned,  together  with  all  rights, 
hereditaments,  members,  and  appurtenances  before  mentioned,  to  the 
aforesaid  William  Lowndes,  subject  to  and  chargeable  nevertheless 
with  all  the  legacies,  annuities,  debts,  funeral  charges,  and  other  charges 
before  mentioned." 

I  believe  it  is  not  necessary  to  read  any  more  of  the  will  than  the 
portion  I  have  already  read.  Upon  these  words,  the  construction  put 
by  the  Court  below  was,  that  the  "right  and  lawful  heir"  meant  the 
right  heir  of  the  testator  being  also  of  the  blood  of  the  Selbys,  which  the 
demandant  Elizabeth,  who  claimed  through  the  wife  of  the  great-gjand- 
lather  of  the  testator,  did  not  allege  herself  to  be.  Upon  consideration, 
we  are  of  opinion,  that  this  construction  is  not  warranted  by  tiie  true 
principles  of  legal  interpretation,  the  province  of  the  Court  being  simply 
to  ascertain  the  intention  of  the  testator  from  what  he  has  written.  It 
has  no  right  to  add  to,  or  detract  from,  his  language;  but  such  matters 
only  as  are  absolutely  necessary  to  give  that  language  its  full  operation, 
and  which,  therefore,  may  be  considered  as  tacitly  part  of  it,  the  Court 
may  imply.  If  the  Court  steps  beyond  that  line;  if  it  adds  any  qualifi- 
cation or  restriction,  not  strictly  necessary  to  give  the  words  of  the  devise 
their  full  operation,  and  travels  out  of  that  line  of  interpretation,  it  sub- 
stitutes a  new  will:  if,  merely  on  probable  grounds,  or  a  moral  belief 

^  that  the  testator  intended  something  which  is  neither  expressly  nor  im- 
pliedly written,  we  require  further  from  such  claimant  that  he  should 
also  show  himself  to  be  of  the  blood  of  the  Selbys,  we  impose  an  addi- 
tional term  which  the  testator  has  not  expressed,  and  which,  at  most, 
we  only  conjecture  him  to  have  wished  to  impose  from  probable  in- 
ferences drawn  from  other  parts  of  the  will.  If  the  demandant's  pedi- 
gree be  truly  stated,  she  has  every  qualification  expressed  or  necessarily 
implied  in  the  devise.  In  the  present  case  there  are  circumstances  fmm 
which  it  may  be  clearly  inferred  that  the  testator,  by  the  term  "right 
and  lawful  heir  at  law,"  meant,  not  anyone  who  should  be  heir  at  law 
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but  such  heir  at  law  as,  but  for  the  will,  would  have  inherited  the  whole 
of  his  property,  whether  purchased  by  himself,  his  father,  or  grandfather; 
and  that  no  one  can  claim  under  the  devise  who  has  not  this  qualifica- 
tion. To  that  extent  we  agree  with  the  decision  of  the  Court  of  Common 
Pleas.  The  demandant's  heirship  will  apply  itself,  if  we  may  so  speak, 
to  each  class  of  the  property  indifterently.  The  only  objection  to  her  claim 
is,  that  she  is  not  of  the  blood  of  the  Selbys;  but  the  testator  has  not  re- 
quired that  in  terms,  nor  is  it  a  necessary  implication  from  his  language. 
The  cases  of  Doe  v.  Lowndes^  in  K.  B.,  and  C.  P.,  in  the  time  of  Lord 
Mansfield  and  Lord  Loughborough,  (a)  were  naturally  pressed  on  us  in 
the  argument.  We  entirely  concur  in  the  decisions  then  pronounced, 
and  in  the  general  reasoning  on  which  they  proceeded;  but  it  was 
unnecessary  there  to  decide  the  point  now  presented  for  judgment.  The 
lessors  of  the  plaintiflf  in  neither  case  satisfied  the  necessary  requisites 
of  the  devise.  They  could  not  have  inherited  all  the  property.  Upon 
a  careful  perusal  of  the  language  used  by  those  distinguished  judges,  it 
will  appear  that  the  capability  of  taking  all  the  property  as  heir,  was 
the  leading  principle  on  which  they  proceeded;  and  any  expressions 
importing  beyond  this,  that  the  heir  must  be  of  the  Selby  blood,  were 
either  used  somewhat  loosely,  as  being  of  equivalent  import,  or  certainly 
they  were  extra-judicial. 

The  inferences  to  be  drawn  from  the  fact,  that  the  testator  did  not 
know  the  person  whom  he  intended  to  take  as  heir,  and  that  he  did 
know,  and  has  benefited  by  his  will  persons  who,  in  a  certain  sense, 
might  be  his  heirs,  are  equally  favourable  to  the  construction  which  we 
put  upon  the  devise  as  to  that  given  it  by  the  Court  below;  while  the 
circumstance  that  he  requires  the  devisee  Lowndes  to  take  the  name  of 
Selby  raises  at  most  but  a  weak  probability  in  favour  of  the  latter  con- 
struction; for  the  heir  might  well  be  of  the  blood,  and  yet  not  bear  the 
name  of  Selby.  The  grounds,  however,  on  which  we  proceed,  would 
preclude  us  from  being  governed  by  merely  probable  inference,  even  ot 
much  greater  weight. 

We  therefore  think  that  this  first  ground  of  the  bill  of  exceptions  is 
sustained.  But  thij>  construction  of  the  devise  would  have  been  wholly 
unimportant,  and  would  not  have  been  a  ground  for  awarding  a  venire 
de  novo,  if  the  line  levied  in  1784  were  inoperative,  and  the  questions 
arising  upon  it  had  not  only  been  properly  submitted  to,  but  decided  by, 
the  grand  assize.  The  objections  made  on  the  argument  as  to  the 
validity  of  the  fine  were  three  : — first,  that  the  conusor,  Lowndes,  had 
no  estate  of  freehold  at  the  time  of  levying  it; — secondly,  that  it  was 
void,  as  not  having  been  levied  in  the  true  name  of  the  conusor;  and, 
thirdly,  that,  at  all  events,  these  questions  should  have  been  submitted 
to  the  grand  assize,  it  appearing,  according  to  the  form  of  the  record  at 
that  time,  as  if  it  had  been  laid  down  as  a  matter  of  law,  upon  the  facts 
stated,  that  the  fine  was  a  conclusive  bar:  and  after  the  argument, and 
on  a  careful  consideration  of  the  case,  we  were  disposed  to  yield  to  the 
last  objection,  so  far  as  relates  to  the  question  as  to  the  nature  of  the 
conusor's  possession,  and  to  think  that  although  the  circumstances  stated 
in  the  bill  of  exceptions  furnished  abundant  evidence  from  which  the 
assize  might  have  found,  and  ought  to  have  been  strongly  advised  to 
find,  that  Lowndes  was  in  possession  at  the  date  of  the  fine,  claiming 

(a)  See  1  New  CaBes,  620.  622,  (27  E.  C.  L  R.  516,  517.) 
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in  his  own  right,  and  as  absolute  possessor  against  all  the  world,  yet  still 
that  this  was  a  fact  to  be  decided  by  the  assize,  and  had  not,  as  appeared 
by  the  record,  been,  submitted  to  them;  though,  if  the  report  of  the  case 
in  1st  Bingham's  New  Cases,  page  ^17,  is  accurate,  tlie  question  had 
in  truth  been  most  accurately  left  by  the  Lord  Chief  Justice.  The  ex- 
ception that  the  fine  was  not  levied  in  the  true  name  of  the  conusor, 
appeared  to  us  to  be  so  framed  as  to  raise  a  question  of  law  only ;  namely, 
whether  the  fine  was  invalid,  because  it  was  not  levied  in  the  tnie 
Christian  and  surname  of  the  conusor,  although  it  was  levied  in  the  name 
which  he  had  then  assumed  and  used,  and  by  which  he  was  known. 
In  that  point  of  view  we  thought  the  objection  was  clearly  invalid,  for 
the  fine  may,  without  doubt,  be  levied — nay,  will  most  properly  be 
levied — in  the  name  by  which  the  conusor  was  known  at  the  time, 
although  no  royal  license  or  formal  authority  to  change  the  name,  had 
been  procured.  Since  the  argument,  however,  the  record  has  been 
amended  by  order  of  the  Court  of  Common  Pleas;  and  the  objection  to 
which  we  were  disposed  to  yield,  that  the  question  as  to  the  character 
of  the  possession  had  not  been  left  to  the  grand  assize,  has  been  entirely 
removed :  but  unfortunately  there  is  still  ti  difficulty  which  appears  to  us 
to  be  insuperable.  The  assize  have  found  their  recognition  generally 
for  the  tenant,  and  we  cannot  assume  that  they  have  decided  in  his 
favour  the  question  so  left  to  them.  They  may  have  found  their  verdict 
upon  the  direction  of  the  Lord  Chief  Justice  as  to  the  construction  of  the 
will,  as  they  were  bound  according  to  that  direction  to  have  done, 
whatever  their  opinion  might  have  been  on  the  question  as  to  the  fine; 
for  he  stated  to  them  that  the  testator,  by  the  words  "  my  true  and  right- 
ful heir  at  law,"  intended  his  heir  at  law  of  the  blood  of  the  Selbys, 
which  the  demandant  did  not  claim  to  be;  and  that  by  reason  of  that 
point  of  law,  as  well  as  the  bar  from  the  fine,  their  recognition  ought  to 
be  for  the  tenant.  ^ 

As  we  are  unanimou^y  of  opinion,  for  the  reasons  above  given,  that 
this  direction  was  wrong,  we  are  under  the  necessity  of  awarding  a 

Venire  de  nowk 
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IN  THE  HOUSE  OF  LORDS. 

(In  Error.) 
WRIGHT  against  DOE  dem.  TATHAM.— p.  489. 

In  an  issue  on  the  sanity  of  a  testator,  who  made  his  will  in  1825,  the  devisee  ofTered  *Ji  evidence 
the  following  letters  of  deceased  persons,  which  were  found  open,  and  addressed  to  testator, 
with  other  papers  bearing  his  endorsements,  in  a  cupboard  under  his  book-case  in  his  private 
room :  Ist,  a  letter  dated  in  1784,  from  testator's  cousin,  with  whom  he  was  proved  to  be  in 
correspondence  in  1787 :  2d,  a  letter  dated  in  1786,  from  M.,  who  desired  testator  to  direct 
his  attorney  to  propose  terms  of  agreement  with  A.  or  W.;  this  letter  was  endorsed  by  testa- 
tor*s  attorney,  long  since  deceased;  3dly,  a  letter  dated  1799,  from  the  curate  of  testator's 
parish : 

Held,  that  they  were  not  admissible  in  evidence^ 

This  was  an  action  of  ejectment  commenced  in  the  Court  of  King's 
Bench  by  the  plaintiff  below  against  the  defendant  below,  to  recover 
possession  of  lands  in  Lancashire. 

The  cause  was  tried  at  the  Lancaster  Summer  Assizes  in  1836,  and 
a  verdict  was  found  for  the  plaintiff  below.  The  lessor  of  the  plaintiff 
below  was  at  the  trial  admitted  to  be  the  heir  at  law  of  Mr.  John  Mars- 
den  :  the  defendant  below  claimed  under  his  will. 

At  the  trial  certain  letters  were  tendered  in  evidence  on  behalf  of  the 
defendant  below,  which  were  rejected  by  Coleridge,  J.,  who  tried  the 
cause,  and  upon  this  rejection  a  bill  of  exceptions  was  tendered. 

In  the  following  Michaelmas  term  judgment  was  signed,  as  of  course, 
in  Xhe  Court  of  King's  Bench,  and  upon  that  judgment  a  writ  of  error 
was  brought  in  the  Exchequer  Chamber.  That  writ  of  error  was  ar- 
gued there  before  six  of  the  judges,  who  were  equally  divided  in  opi- 
nion as  to  the  affirmance  or  reversal  of  the  judgment :  a  majority  being 
required  to  reverse  the  judgment:  it  was  affirmed;  and  upon  that 
affirmance  the  present  writ  of  error  was  brought. 

The  question  for  the  decision  of  the  House  of  Lords  upon  the  bill  of 
exceptions  tendered  by  the  defendant  below,  is  presented  in  the  follow- 
ing extract  from  the  bill  of  exceptions : — 

"And  upon  the  said  trial  it  becameand  was  a  matter  of  controversy 
and  at  issue  between  the  said  parties  whether  or  not  the  said  John 
Marsden  was  and  had  been  from  his  attaining  to  competent  age  in  the 
year  1779,  and  down  to  and  at  the  time  of  his  making  the  will  and  co- 
dicil in  the  years  1822  and  1325  respectively,  a  person  of  sane  mind  and 
memory,  and  capable  of  making  a  will;  and  as  evidence  to  maintain 
the  affirmative  of  the  said  matter  in  controversy  and  at  issue,  the  coun- 
sel for  the  said  defendant  proved  that  after  the  death  of  the  said  John 
Marsden  many  letters  addressed  to  him  by  various  persons  were  found 
with  other  papers  in  a  cupboard  under  his  book-case  in  his  private 
room ;  that,  to  many  of  these,  letters  had  been  written  and  sent  in  an- 
swer, which  last  mentioned  letters  were  proved  to  be  in  the  handwrit- 
ing of,  and  signed  by  the  said  John  Marsden ;  that  upon  some  other  of 
the  letters  so  found  there  were  endorsements  in  the  handwriting  of  the 
said  John  Marsden  ;  and  that  the  letters  so  answered  and  endorsed 
were  tendered  and  received  in  evidence  upon  the  said  matter  in  contro 
versy  and  at  issue.  That  amongst  the  letters  so  found,  there  was  found 
a  letter  addressed  to  the  said  John  Marsden  by  one  Charles  Tatham,  a 
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cousin  of  the  said  John  Marsden,  who  was  at  the  time  of  the  date  and 
writing  of  the  said  letter,  and  for  some  years  after,  staying  in  America; 
this  letter  purported  to  be  dated  Alexandria,  12th  October,  1784  ;  it 
was  open,  with  the  seal  broken;  and  the  following  is  a  copy  of  it: — 

^^  My  dear  cousin, — You  should  have  been  the  first  person  in  the 
world  I  would  have  wrote  to,  had'nt  my  time  been  imploy'd  by  affairs 
that  called  for  my  more  imeadeate  atention.  In  the  first  place  I  am 
call'd  upon  by  my  buseness,  it  being  the  first  consideration  must  by  no 
means  be  neglected.  As  for  my  brother  his  goodness  is  such  that  I  know 
he  will  excuse  me  till  I  am  more  disengaged :  was  I  to  write  to  him 
in  my  present  embarased  situation  I  perhaps  might  only  do  justice  to 
my  own  feelings,  and  he  might  construe  it  deceit,  so  different  an  oppi- 
nion  have  I  of  him  to  mankind  in  genl.,  who,  above  all  things,  are  fond 
of  flattery.  I  shall  now  proceed  to  givQ  you  a  small  idea  of  what 
has  pass'd  since  my  departure  from  Whitehaven,  as  I  supose  Harry 
long  ere  now  has  told  you  the  rest.  We  sail'd  the  14th  July,  and  had 
good  weather  the  chief  of  the  way,  but  as  you  know  nothing  of  sea 
farming  matters  it  is  not  worth  while  to  dwell  upon  the  subject :  we 
reach'd  the  Cape  of  Virginia  the  13th  Septr.  but  did  not  get  heare  till 
the  beginihg  of  the  present  month,  so  we  were  about  twenty  days  io 
coming  350  miles.  When  I  arrivd  I  was  no  little  consirned  to  find  the 
town  in  a  most  shocking  condition,  the  people  dicing  from  five  to  ten 
per  day^  and  scarsely  a  single  house  in  town  cleare  of  descease,  which 
proves  to  be  the  putrid  fevour.  I  am  going  to  Philadilphia  in  a  few 
days,  if  God  spares  my  life  and  permits  me  my  health,  and  their  I  in- 
tend to  stay  till  affairs  here  bare  a  more  friendly  aspect,  &  so  the  next 
time  you  here  from  me  will  be  I  expect  from  that  place,  tho'  yo«'l 
please  to  direct  to  me  heare  as  usual.  God  bless  you  my  dear  cousin, 
and  may  you  still  be  blessd.  with  health,  which  is  one  of  the  greatest 
blessings  we  require  hear,  is  the  sinseare  wish  of  Dr.  Cosn.  your  affect, 
kinsman  and  verry  humble  servt.,  Cha.  Tatham. — P.S.  Pray  give  my 
kind  love  to  my  aunt,  my  brother,  and  my  cousin  Betty,  allso  ray  com- 
plements to  all  the  rest  of  the  family  and  all  others  my  former  acquaint- 
ances, &c. — Alexandria,  12th  Octr.,  17«4." 

And  the  counsel  for  the  said  defendant  further  proved  that  the  said 
letter  was  marked  with  the  London  post-mark  as  a  ship  letter,  and  was 
in  the  handwriting  of  the  said  Charles  Tatham  and  addressed  to  the 
said  John  Marsden,  Esquire,  Wennington  Hall,  where  the  said  John 
Marsden  then  resided  :  it  was  also  proved  that  the  said  Charles  Tat- 
ham was  personally  acquainted  with  the  said  John  Marsden  and  had 
been  dead  many  years. 

And  amongst  the  said  papers  of  the  said  John  Marsden  there  was 
found  the  following  draft  or  copy  of  a  letter  from  the  said  John  Mars- 
den to  the  said  Charles  Tatham,  in  the  handwriting  of  the  said  John 
Marsden. 

"  Dear  cousin, — I  received  your  letter  some  time  ago,  wherein  yon 
mentioned  that  you  had  sent  me  a  map  of  the  United  States  of  Ame- 
rica, to  the  care  of  Mr.  George  Welsh,  merchant,  in  Liverpool.  I  de- 
ferred writing  till  such  times  as  I  had  made  inquiry  after  it,  but  did  not 
get  the  map  till  the  7th  instant.  You  mentioned  it)  your  letter  that  you 
had  sent  me  a  small  quantity  of  dried  fruit :  I  received  nothing  but  the 
map,  for  which  I  am  obliged  to  you.  My  aunt  has  had  very  poor 
health  since  you  left  England,  she  has  scarce  ever  beeu  well ;  I  am  m 
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hopes  she  is  getting  better  again ;  I  think  that  change  of  air  and  a  jour- 
ney would  be  of  service  to  her.  We  have  lately  had  an  account  of 
poor  Mrs.  Smith's  death  ;  she  died  at  St.  Alban's  the  7th  instant.  My 
aunt  has  had  a  letter  from  your  brother  Harry,  he  is  very  well.  It  is 
reported  that  your  acquaintance,  Mr.  John  Bradshaw,  is  going  to  be 
married  to  a  Miss  Fell,  of  Lancaster ;  whether  there  is  any  truth  in  it 
or  not,  I  cannot  tell.  I  suppose  you  have  received  my  last  letter, 
wherein  you  will  see  an  account  of  your  nurse's  death.  I  have  nothing 
further  to  add,  but  compliments  from  my  aunt  and  your  cousin  Betty. 
I  am,  dear  cousin,  your  affectionate  kinsman,  J.  Marsden.  Wenningioa 
Hall,  June  1st,  1787. 

«C.Tatham,Esq.'' 
Which  draft  or  copy  of  such  letter  from  the  said  John  Marsden  to  the 
said  Charles  Tatham  was  produced  and  read  in  evidence  on  the  part  of 
the  said  defendant.  And  thereupon  the  counsel  for  the  said  defendant 
proposed  and  tendered  the  said  letter  of  the  said  Charles  Tatham  to  be 
admitted  and  read  to  the  jury  as  evidence  for  the  defendant,  upon  the 
said  matter  so  in  controversy  and  at  issue  as  aforesaid,  but  the  counsel 
for  the  said  lessor  of  the  plaintiff  objected  to  the  admissibHity  of  such 
letter  as  evidence,  and  to  its  being  read  to  the  jury;  and  the*said  justice 
stated  his  opinion  to  be,  and  held,  that  the  said  letter  was  not  by  law 
admissible  as  evidence,  and  refused  to  admit  the  same  to  be  read  to  the 
jury:  whereupon  the  counsel  for  the  said  defendant  made  his  excep- 
tion to  the  said  opinion  and  ruling  of  the  said  justice,  and  tendered  this 
his  bill  of  exceptions  thereon. 

And  also  as  evidence  to  maintain  the  affirmative  of  the  said  matter, 
sa  in  controversy  and  at  issue  as  aforesaid,  the  counsel  for  the  said  de- 
fendant proved  that  after  the  death  of  the  said  John  Marsden,  and  at 
the  same  time  and  place  where  the  said  letter  from  the  said  Charles 
Tatham  was  found,  there  was  found  amongst  the  said  letters  before 
mentioned,  a  letter  addressed  to  the  said  John  Marsden  at  Wennington 
aforesaid,  where  he  then  resided,  by  one  Oliver  Marton ;  this  letter 
purported  to  be  dated  May  20,  1786 ;  it  was  open  with  the  seal  broken ; 
and  the  following  is  a  copy  of  it : — 

"  Dear  Sir, — I  beg  that  you  will  order  your  attorney  to  wait  on  Mr. 
Atkinson  or  Mr.  Waikinson,  and  propose  some  terms  of  agreement  be- 
tween you  and  the  parish  or  township,  or  disagreeable  things  must  un- 
avoidably happen.  I  recommend  that  a  case  should  be  settled  by  your 
and  their  attorneys,  and  laid  before  councill,  to  whose  opinion  both  sides 
should  submit,  otherwise  it  will  be  attended  with  much  trouble  and  ex- 
pense to  both  parties.  I  am,  Sr.,  with  compliments  to  Mrs.  Cookson, 
your  humble  servant,  &c.,  Oliver  Marton.  May  ye  20th,  1786.  I  beg 
the  favour  of  an  answer  to  this. 

"  John  Marsden,  Esq.,  Wennington.'* 

And  the  counsel  for  the  said  defendant  further  proved,  that  the  said 
Oliver  Marton  was,  at  the  date  and  writing  of  the  said  letter,  the  vicar 
of  Lancaster,  a  town  about  eleven  miles  distant  from  the  then  residence 
of  the  said  John  Marsden  ;  that  he  was  acquainted  with  the  said  John 
Marsden :  that  he  had  been  dead  upwards  of  thirty  years,  and  that  the 
letter  was  in  his  handwriting.  And  the  counsel  for  the  said  defendant 
further  proved,  that  one  James  Barrow  was,  at  the  time  of  the  date  of 
the  said  letter,  the  attorney  of  the  said  John  Marsden,  and  had  been 
dead  upwards  of  thirty-five  years,  and  that  an  endorsement  on  \he  back 
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of  the  said  letter  of  these  words, "  20th  May,  1 7S6,  letter  from  Mr.  Mar- 
ton  to  Mr.  Marsden,"  was  in  the  handwriting  of  the  said  James  Bar 
row:  and  thereupon  the  said  counsel  for  the  said  defendant  proposed 
and  tendered  the  said  letter  to  be  admitted  and  read  to  the  jury  as  evi- 
dence for  the  said  defendant,  upon  the  matter  so  in  controversy  and  at 
issue  as  aforesaid.  But  the  counsel  for  the  lessor  of  the  said  plaintiff 
objected  to  the  admissibility  of  such  letter  as  evidence,  and  to  its  being 
read  to  the  jury,  and  the  said  justice  stated  his  opinion  to  be,  and  held, 
that  the  said  letter  was  not  by  law  admissible  as  evidence,  and  refused 
to  admit  the  same  to  be  read  to  the  jury:  whereupon  the  counsel  for 
the  said  defendant  made  his  exception  to  the  said  opinion  and  ruling  of 
the  said  justice,  and  tendered  this  his  bill  of  exceptions  thereon. 

And  also  to  maintain  the  affirmative  of  the  -said  matter  so  in  contro- 
versy and  at  issue  as  aforesaid,  the  counsel  for  the  said  defendant 
proved  that,  after  the  death  of  the  said  John  Marsden,  and  at  the  same 
time  and  place  when  the  said  letters  from  the  said  Charles  Tatham  and 
Oliver  Marton  were  found,  there  was  found  amongst  the  said  letters 
before  mentioned  a  letter  addressed  to  the  said  John  Marsden  by  one 
Henry  Ellershaw,  which  was  open,  the  seal  of  which  was  broken,  and 
of  which  the  following  is  a  copy  : — 

Dear  Sir, — I  should  ill  discharge  the  obligation  I  feel  myself  under, 
if,  in  relinquishing  Hornby,  I  did  not  offer  you  my  most  grateful 
acknowledgments  for  the  abundant  favours  oT  your  hospitality  and 
beneficence.  Gratitude  is  all  that  I  am  able  to  give  you,  and  I  am  hap- 
pily confident  that  it  is  all  that  you  expect.  I^have  only,  therefore,  to 
assure  you,  that  no  circumstances  in  this  world'will  ever  obliterate  from 
my  heart  and  soul  the  remembrance  of  your  benevolent  politeness. 
May  the  God  Almighty  long  bless  you  with  health  and  happiness ! 
and  when  his  providence  shall  terminate  your  Xtian  warfare  upon 
earth,  may  the  angels  of  the  Lord  welcome  you  into  blessedness  ever- 
lasting !  It  will  afford  me  pleasure  to  continue  my  services  during  the 
vacancy,  if  agreeable  to  you.  With  every  sentiment  of  respect  and 
affection  to  yourself  and  the  worthy  family  at  the  Castle,  I  hope  you 
will  ever  find  me  your  grateful,  faithful,  and  obliged  servant,  Henry 
Ellershaw. — Please  deliver  the  enclosed  to  Mr.  Wright, Chapel-le-dale, 
Sd  October,  1799.'*     Addressed  John  Marsden,  Esq.,  Hornby  Castle. 

And  the  counsel  for  the  said  defendant  further  proved,  that  the  said 
Henry  Ellershaw  had  been  for  several  years  the  curate  of  the  chapelry 
of  Hornby,  to  which  he  had  been  appointed  by  the  said  John  Marsden 
as  patron  of  the  said  chapelry ;  that  he  was  well  acquainted  with  the 
said  John  Marsden  ;  that  he  had  been  dead  some  years ;  that  the  letter 
was  in  his  handwriting;  and  that  it  had  been  written  by  him  in  the 
presence  of  the  Reverend  John  Garnett,  his  assistant,  when  he  the  said 
Henry  Ellershaw  was  about  relinquishing  the  said  preferment.  And 
thereupon  the  said  counsel  for  the  said  defendant  proposed  and  ten- 
dered the  said  letter  to  be  admitted  and  read  to  the  jury  as  evidence  for 
the  said  defendant,  upon  the  matter  so  in  controversy  and  at  issue  as 
aforesaid ;  but  the  counsel  for  the  said  plaintiff  objected  to  the  admissibi- 
lity of  such  letter  as  evidence,  and  to  its  being  read  to  the  jury ;  and  the 
said  justice  stated  his  opinion  to  be,  and  held,  that  the  said  letter  was 
not  by  law  admissible  as  evidence,  and  refused  to  admit  the  same  to  be 
read :  whereupon  the  counsel  for  the  defendant  made  his  exception  to 
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the  said  opinion  and  ruling  of  the  said  justice,  and  tendered  this  hisbia 
of  exceptions  thereon." 

On  the  12th  and  13th  of  February,  1838,  the  case  was  argued  in  the 
House  of  Lords  by  Cressivtll  ^x\A  StarkiCy  for  the  plaintiff  below,  and 
by  Sir  F.  Pollock  and  Sir  fV.  Follett  for  the  defendant  below ;  and  the 
judges  now  delivered  their  opinions  as  follows  : — 

Coleridge,  J.  In  answer  to  the  question  stated  by  your  lordships, 
I  beg  humbly  to  express  my  opinion  that  neither  of  the  letters  was 
properly  admissible  in  evidence  on  behalf  of  the  defendant  below. 
Only  three  grounds,  that  I  am  aware  of,  have  been  stated  in  argument 
for  their  admissibility,  and  I  can  conceive  no  more :  it  has  been  urged 
that,  considering  the  nature  of  the  question  at  issue,  the  time  when  the 
letters  were  written,  and  the  decease  of  the  writers,  they  are  admissi- 
ble as  declarations  of  the  unbiassed  opinions  of  those  writers;  opinions 
on  which  they  acted  ;  and  as  accompanying  such  acts :  secondly,  it  has 
been  said  that  they  are  admissible  as  acts  of  treatment,  exhibited  by 
the  writers  towards  Mr.  Marsden :  thirdly,  that  they  are  admissible  be- 
cause they  accompany  and  explain  acts  done  by  Mr.  Marsden.  ' 

The  two  first  grounds  apply  generally,  and  if  correct  in  principle 
would  sustain  the  admission  of  all  the  three  letters ;  but  I  think  they 
are  not  to  be  supported:  the  liatter  is  undoubtedly  sound  as  a  rule,  and 
therefore  each  letter  must  be  tried  by  it,  and  in  order  to  exclude  all,  all 
must  be  shown  not  to  fall  within  it. 

In  the  examination  of  these  three  grounds,  I  despair  of  novelty  either 
in  argument  or  illustrations:  they  have  been  already  in  my  opinion  so 
admirably  sifted  in  judghients  which  are  before  the  House,  that  I  can 
scarcely  hope  to  do  more  than  select  and  arrange  for  my  own  purpose, 
what  has  been  better  said  by  others  before  me. 

The  first  ground  on  which  the  admissibility  of  the  letters  is  rested, 
lays  all  participation,  all  acts  by  Mr.  Marsden  in  regard  to  them,  out  of 
the  question :  it  becomes  indifferent  whether  the  letters  ever  reached 
him  or  not ;  the  only  things  material  are  the  writing  and  sending ; — ^the 
former  shows  the  opinion  of  the  writer,  the  latter  vouches  it.  But  if 
the  writer  were  alive  and  producible  in  Court,  although  the  same  rea- 
soning would  apply,  it  could  hardly  be  contended  that  the  letters  could 
be  read  ; — the  first  principles  of  the  law  of  evidence  would  prevent  it ; 
— and  I  do  not  think  it  can  be  said  that  the  death  of  the  writer  neces- 
sarily varies  the  rule.  It  is  every  day's  experience  that  the  death  of  a 
witness  deprives  the  party  of  the  testimony  he  would  have  given, 
although  his  statement  of  it,  and  his  having  acted  upon  the  faith  of  it, 
may  be  capable  of  the  clearest  proof.  Nor  does  the  rule  vary  because 
the  remoteness  of  the  period,  and  the  absence  of  any  dispute  on  the  mat- 
ter at  the  time,  put  aside  all  suspicion  of  insincerity. 

The  general  rule  still  remaining  the  same,  that  evidence  must  be  givea 
upon  oath,  and  it  being  certain  that  this  case  does  not  fall  within  any 
of  the  known  exceptions  hitherto  stated  in  our  books,  is  there  any  new 
principle  on  which  it  may  be  rested?  As  all  participation  by  Mr.  Mars- 
den is  by  the  supposition  excluded,  the  letters  stand  on  exactly  the  same 
footing  as  if  they  had  been  addressed  or  their  contents  really  stated  to  a 
third  person;  and  the  argument  for  the  defendant  below  has  met  this 
Tiew  of  the  case  as  it  was  bound  to  do.  One  learned  counsel  at  your 
lordships'  bar  contends  that  the  opinion  expressed  in  or  to  be  collected 
from  the  lettes  is  evidence,  because  it  is  a  declaration  accompanying  the 
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stitute  other  language  is  to  substitute  another  will.  If  a  person  of  the 
blood  of  the  Selbys  was  the^eir,  the  interpolation  was  unnecessary  ; 
if  he  was  not  the  heir,  he  could  not  take  under  the  will.  The  direc- 
tion that  such  heir  should  take  the  name  of  Selby  may  afford  a  conjec- 
ture as  to  the  testator's  intention  ;  but  a  will  cannot  be  construed  on 
conjectures.  The  judgments  of  Lord  Mansfield  and  Lord  Loughbo- 
rough, on  the  same  will,  1  New  Cases,  620,  622,  (27  E.  C.  L.  R.  516, 
517,)  were  relied  on  by  the  Court  below;  but  those  judgments  were 
given  in  cases  in  which  neither  of  the  claimants  could  be  heir  to  the 
whole  property.  The  reasoning  of  those  judges  only  goes  to  show, 
what  is  now  admitted,  that  the  heir  whom  the  testator  intended  was  an 
heir  who  could  take  the  whole ;  that  he  might  be  of  the  blood  of  the 
Selbys  ;  but  not  that  he  must 

Secondly,  the  direction  as  to  the  fine  levied  by  William  Lowndes  w^as 
erroneous:  it  proceeds  on  the  assumption  of  a  disseisin  by  William 
Lowndes,  under  which  he  was  in  the  pernancy  of  the  profits,  claiming 
them  as  his  own  :  and  if  he  did  not  acquire  a  wrongful  estate  of  free- 
hold, the  fine  was  inoperative.     But  he  only  held  the  property  sub  mo- 
do  ;  and  his  possession  could  not  be  adverse  to  that  heir,  for  whom  he 
was  in  fact  trustee.     He  entered  in  the  belief  that  there  was  no  lawful 
heir^  and  therefore  could  not  have  had  that  animus  of  ouster,  which  is 
necessary  to  effect  a  disseisin  ;    Tat/lor  v.  Horde^  1  Burr,  60.     The 
assumption  of  ownership  is  not  in  all  cases  adverse  to  the  rightful  own- 
er :  Doe  dem.  Parker  v.  Gregory,  2  Adol.  &  Ell.  14,  (29  E.C.  L.  R.  14  :) 
and  the  mere  claiming  as  owner  doss  not  necessarily  make  the  claimant 
a  disseisor ;  Doe  dem.  Burrell  v.  Perkins^  3  M.  &  S.  271.    Suppose  the 
case  of  a  tenant  for  life  granting  a  lease  for  years,  and  the  lessee  hold- 
ing over  after  the  determination  of  the  life  estate ;  he  would  not  there- 
by become  a  disseisor.      There  was  no  entry  here  except  under  the 
authority  of  the  Court  of  Chancery  on  the  assumption  that  no  heir 
could  be  found  :  and  it  cannot  be  assumed  that  the  Court  of  Chancery 
would  authorize  a  disseisin.    Doe  dent,  Davhw.  Davisy  1  Car.  &  P.  130, 
(11  E.  C.  L.  R.  343.)     To  hold  such  an  entry  operative  for  the  pui 
poses  of  a  fine,  would  be  to  defeat  the  intention  of  the  testator  in  five 
years,  supposing  an  heir  should  have  been  found  immediately  after  the 
expiration  of  that  time.     If  it  had  been  left  to  a  jury,  no  jury  could 
have  found  that  a  party  entering  under  a  decree  of  the  Court  of  Chan- 
cery had  an  intention  to  oust,  the  rightful  heir. 

Then,  the  fine  is  inoperative  as  having  been  levied  in  the  name  of 
Selby,  when  the  conusor's  name  was  Lowndes :  Shep.  Touchst.  8. 

At  all  events  it  ought  to  have  been  Jeft  to  the  jury  to  say  with  what 
intention  the  conusor  entered,  and  what  was  the  quality  of  his  possession. 

a.  V.  Richardsy  for  the  tenant.  The  testator,  by  excluding  the 
Wells's  and  Bedfords,and  other  relations  with  whom  he  was  acquaint- 
ed, and  requiring  the  adoption  of  the  name  of  Selby,  must  have  meant 
by  his  right  and  lawful  heir,  an  heir  of  the  blood  of  the  Selbys:  and 
for  that,  the  tenant  relies  on  the  decision  of  Lord  Loughborough. 

As  to  the  fine, — in  the  cases  relied  on  for  the  demandants,  the  conusor 
came  in  by  a  rightful  possession.  William  Lowndes,  before  the  fine 
was  levied,  was  in  by  wrong ;  for  if  there  was  an  heir  he  had  no  title  : 
being  so  in  possession,  he  was  appointed  receiver  by  the  Court  of 
Chancery  ;  it  was  not  that  appointment  which  put  him  in  possession. 

And  with  respect  to  the  name  used,  the  bill  of  exceptions  does  not 
allege  that  William  Lowndes  had  not  the  name  of  Selby  by  reputation ; 
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his  situation  shows  that  he  must  have  had  it ;  and  a  name  by  reputa- 
tion would  be  a  sufficient  name  for  the  purpose  of  levying  a  fine. 

The  objection  that  the  quality  of  William  Lowndes's  entry  was  not 
left  to  the  jury,  ought  to  have  been  taken  at  the  time  ;  the  demandants 
cannot  lie  by  to  take  the  chance  of  a  verdict,  and  then  raise  the  objec- 
tion afterwards :  the  objection  raised  was,  on  the  ruling  as  to  the  effect 
of  the  fine  ;  not  that  the  quality  of  the  entry  was  withdrawn  from  the 
cognisance  of  the  jury. 

Sir  fV,  Follett,  in  reply.  After  the  ruling  of  the  Court  below  on  the 
construction  of  the  will,  the  effect  of  the  fine  became  immaterial ;  the 
demandants  therefore  were  not  called  on  to  object  that  the  nature  of 
the  entry  had  not  been  left  to  the  jury ;  and  with  respect  to  the  name 
in  which  it  was  levied,  there  was  no  evidence  to  show  that  William 
Lowndes  had  by  reputation  the  name  of  Selby. 

Ctir,  adv,  vuli. 

In  Easter  vacation,  1838,  in  the  absence  of  Lord  Denman,  C.  J.,  the 
judgment  of  the  Court  was  delivered  by 

Parke,  B.  This  was  a  bill  of  exceptions,  tendered  to  the  judges  of 
the  Court  of  Common  Pleas,  upon  the  direction  of  the  Lord  Chief  Jus- 
tice, in  a  writ  of  right  tried  at  the  bar  of  that  Court. 

In  the  view  which  we  take,  it  might  not  be  necessary  for  us  to  ex- 
press a  decided  opinion  upon  all  the  points  submitted,  as  on  one  short 
ground  we  think  that  there  must  be  a  venire  de  novo.  But  as  the  same 
points  will  probably  again  arise  for  discussion,  and  as  they  have  been 
fully  argued  before  us,  it  may  be  expedient  for  the  parties,  and  not 
improper  for  us,  to  express  at  once  the  opinion  we  have  formed  upon 
them. 

Both  parties  claim  under  the  will  of  Thomas  James  Selby,  who  died 
in  1772.  The  demandant,  Elizabeth  Davies,  as  the  heir  at  law  therein 
described,  and  the  tenant,  as  the  representative  of  William  Lowndes, 
the  devisee  expressly  named.  The  tenant  further  insisted  upon  the 
effect  of  a  fine,  with  proclamations,  levied  in  1784,  to  which  it  was  ob- 
jected by  the  demandants  that  it  was  inoperative,  because  the  conusor 
had  no  freehold  in  the  land  at  the  time  of  levying  it ;  and  also  because 
he  had  not  levied  it  in  his  true  name.  The  cause  was  decided  in  the 
Court  below  upon  two  points  involved  in  this  statement,  the  construc- 
tion, namely,  of  the  devise,  and  the  force  of  the  fine ;  and  the  grand 
assize  has  come  to  no  finding  upon  the  proof  given  to  the  demandant 
Elizabeth,  in  support  of  her  pedigree. 

By  the  bill  of  exceptions,  the  demandants  now  object,  in  the  first 
place,  that  a  wrong  construction  has  been  put  upon  the  devise,  the  terms 
of  which  are  as  follows: — ^''Next,  I  'give  and  devise  to  my  right  and 
lawful  heir  at  law,  for  the  better  finding  out  of  whom  I  direct  adver- 
tisements to  be  published  immediately  after  my  decease,  in  some  of  thei 
public  papers, — all  my  manors,  with  the  rights,  members,  and  appur- 
tenances thereto  belonging;  also  all  my  capital  messuage,  known  by  the 
name  of  Whaddon  Hall;  and  also  divers  parcels  of  land  enclosed,  arable, 
and  meadow,  situated,  lying,  and  being  in  the  parishes  aforesaid,  with  all 
appurtenances  thereto  belonging;  also  all  my  chase,  known  by  the  name 
of  Whaddon  Chase,  with  all  the  deer,  soil,  ground,  together  with  timber 
and  wood  growing  thereon;  also  all  coppices  of  wood,  being  part  of  the 
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Mr.  Marsden  had  done  some  act,  which  act  would  in  itself  be  relevant 
to  and  admissible  upon  the  point  in  issue,  his  competency,  and  the  act 
itself  being  admissible,  whatever  accompanies  it  and  serves  to  explain 
its  character,  is  relevant  and  admissible  also.     The  principle  here  ap- 
plied is  admitted  on  all  hands  to  be  correct,  and  was  laid  down  by  the 
Court  of  Queen's  Bench  when  a  new  trial  was  granted  in  Doe  d.  Tat^ 
ham  V.  Wright,     The  only  question  therefore  remaining  is  one  of  fact, 
whether  there  was  any  evidence  of  such  act  by  Mr.  Marsden  in  regard 
to  all  or  any  one  of  these  letters.     It  must  be  admitted,  that  the  burden 
of  affirmatively  showing  such  evidence  rests  on  the  party  tendering  the 
letters :  it  must  also  be  admitted,  I  think,  that  on  a  question  of  compe- 
tency all  inferences  from  acts  which  assume  the  competency  of  the  agent, 
are  to  be  excluded ;  for  that,  being  the  matter  under  discussion,  to  as- 
sume it,  and  to  draw  any  inference  from  such  assumption  which  may 
help  to  prove  the  competency,  is  to  reason  in  a  circle.     On  the  other 
hand,  I  shall  freely  concede  that  neither  fraud  nor  the  want  of  compe- 
tency are  to  be  presumed.     Under  these  conditions,  I  examine  the  evi- 
dence from  which  I  am  desired  to  draw  the  conclusion,  that  Mr.  Mars- 
den did  any  independent  intelligent  act  with  respect  to  any  one  of  these 
letters.     And  first,  as  to  the  letter  dated  in  1784,  ffom  C.  Tatham.  What 
is  the  evidence?    It  is  found  after  his  death  with  other  papers  and  many 
letters  addressed  to  him,  to  some  of  which,  drafts  of  answers  in  his  hand- 
writing are  found  in  the  same  place,  and  others  of  which  are  endorsed 
in  his  handwriting;  the  time  of  finding  is  not  stated  ;  the  place  is  a  cup- 
board under  his  bookcase,  in  his  private  room;  the  letter  is  found  open, 
and  the  seal  broken ;  the  writer  was  a  relation,  and  personally  known 
to  Mr.  Marsden,  and  had  been  dead  many  years;  further  than  this,  a 
draft  of  a  letter  from  Mr.  Marsden  to  C.  Tatham,  dated  in  1787,  was 
found  in  the  same  place ;  this  draft  referred  to  another  letter,  but  not  to 
this  letter,  from  C.  Tatham,  and  also  to  a  previous  letter  from  Mr.  Mars- 
den.    These  particulars  are  adduced  in  order  to  raise  a  reasonable  pre- 
sumption that  Mr.  Marsden  opened  and  read  the  letter ;  if  they  raise  this 
presumption,  I  do  not  rely  upon  what  is  undoubtedly  true,  that  the  mere 
competence  to  open  and  read  a  letter  would  be  the  logical  conclusion 
to  be  drawn,  and  that  the  letter  was  adduced  as  evidence  not  merely 
of  that,  but  of  competency  to  make  a  will :  but  I  admit  that  it  then  ought 
to  have  been  submitted  to  the  jury  with  the  other  facts  in  the  case  as 
evidence  of  the  competency  in  issue.     But  do  these  particulars  raise 
the  presumption?     Of  all  of  them  there  is  but  one  which  is  unambigu- 
ously the  act  of  Mr.  Marsden;  that  is  the  draft  of  his  letter  in  17S7; 
but  this  makes  no  reference  to  the  letter  in  question ;  and  it  seems  to  me 
an  unwarrantable  inference  to  draw  from  the  fact  of  a  letter  written  at 
an  interval  of  three  years,  and  referring  to  a  previous  letter,  that  the 
writer  had  seen  and  read  one,  about  which  he  is  wholly  silent.   The  ad- 
ditional fact,  that  the  letter  in  question  and  the  draft  are  found  in  the 
same  place  cannot  be  drawn  in  to  aid  the  inference,  until  it  be  clear  thai 
Mr.  Marsden  had  read  the  letter,  and  deposited  both,  or  knew  of  their 
deposit  in  that  place.     What  is  the  evidence  of  these  facts?  none  direct; 
and  every  circumstance  stated  is  equally  consistent  with  the  assumption 
of  competency  or  incompetency.     If  Mr.  Marsden  were  an  intelligent 
man,  he  would  have  opened  and  read  his  own  letters,  and  have  proba- 
bly preserved  them,  if  preserved  at  all,  in  such  a  place  as  this  was  found 
in.     Again,  the  mere  facts  of  preservation  and  a  common  place  of  de» 
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posit  being  admitted,  if  he  were  incompetent,  his  manager  or  man  of 
business  would  have  opened  and  read  his  letters,  and  would  have  pro- 
bably preserved  them,  if  preserved  at  all,  in  such  a  place  as  this  was 
found  in.  The  facts  then  being  consistent  with  either  view  of  the  case, 
he  must  fail  whose  duty  it  is  affirmatively  to  establish  either,  and  who 
relies  on  this  for  proof.  ' 

The  same  examination  leads  even  more  clearly  to  the  same  conclu- 
sion as  to  the  third  letter,  that  written  by  Mr.  Ellershaw :  for  there  is 
literally  nothing  as  to  that,  but  the  place  of  deposit  and  the  company  in 
which  it  is  found,  from  which  an  inference  is  to  be  drawn  that  Mr. 
Marsden  ever  saw  or  read  it.  It  is  not  even  alleged  that  he  was  in  the 
habit  of  receiving  or  reading  letters  addressed  to  him,  or  that,  in  the 
whole  course  of  his  life,  he  ever  read  a  single  letter  so  addressed. 

I  come  now  to  the  second  letter,  about  which  more  doubt  has  been 
entertained,  although  I  confess  it  appears  to  me,  when  tried  by  the  same 
tests,  to  present  no  grounds  of  distinction.  This  letter  is  found  in  the 
same  place  as  the  others ;  it  relates  to  a  matter  of  business  on  which  Mr. 
Marsden's  attorney  was  to  be  communicated  with ;  and  it  bears  an  en- 
dorsement, purporting  to  be  of  the  same  date  with  that  of  the  letter,in  the 
handwriting  of  the  attorney.  It  had,  therefore,  reached  the  attorney, 
and  been  returned  by  him :  the  purpose  of  the  letter  was  understood 
and  complied  with  by  him  who  opened  and  read  it :  but  ^ho  was  that 
person,  or,  rather,  what  is  the  affirmative  evidence  that  Mr.  Marsden 
was  that  person  ?  Is  there  any  thing  in  the  evidence  which  is  not  am- 
biguous as  to  that  fact,  the  very  corner-stone  of  the  admissibility  of  the 
letter  ?  Is  there  any  thing  which  does  not  take  its  whole  cogency  from 
assuming,  one  way  or  the  other,  the  condition  of  Mr.  Marsden's  intel- 
lect, which  is  the  very  matter  under  inquiry  ? 

It  is  said  that,  to  assume  the  intervention  of  a  third  person  is  to  assume 
fraud.  I  answer  that  I  assume  no  fraudulent  intervention;  for  the 
character  of  the  intervention  would  depend  on  the  condition  of  Mr. 
Marsden's  mind.  If  he  were  competent,  and  this  was  his  place  of 
deposit  under  his  control,  the  interference  of  a  third  person  to  intercept, 
first,  and  then  introduce  without  his  knowledge  into  that  place,  a  letter 
addressed  to  him,  would  indeed  be  fraudulent;  but  if  he  were  incom- 
petent, it  would  be  consistent  with  the  most  friendly  feelings,  and  the 
most  honourable  principles,  that  some  one  for  him  should  have  read, 
acted  upon,  and  finally  deposited  the  letter. 

I  conclude,  therefore,  that  this,  like  the  two  other  letters,  was  not 
shown  to  be  admissible. 

I  desire  permission,  having  answered  your  lordships*  question,  as  it 
was  my  duty  to  do,  to  state  that  I  am  by  no  means  satisfied  that  the 
admissibility  of  the  letters,  under  the  circumstances  set  forth,  is  a  matter 
which  a  Court  of  Error  can  in  any  way  inquire  into.  As  at  present 
advised,  I  incline  to  think  that,  upon  examination,  it  will  appear  to  turn 
simply  upon  a  question  of  fact  as  to  which  the  conduct  of  the  judge  at 
Nisi  Prius  can  be  reviewed  only  by  the  Court  out  of  which  the  record 
comes. 

It  is  not,  however,  the  time  now  to  enter  into  that  inquiry;  and  I 
mention  this  point  only  that  I  may  individually  not  be  considered  as 
concluded  with  regard  to  it,  on  any  future  occasion. 

Williams,  J.  The  question  submitted  by  your  lordships,  though 
from  the  difference  of  opinion  which  exists  it  cannot  be  considered  as 
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unattended  with  some  difficulty,  has  been  considered  and  reconsidered 
so  fully,  that  there  is  little  chance  of  any  new  light  being  thrown  upou 
it.  I  agree  in  the  view  which  has  been  taken  by  my  learned  brother 
who  has  preceded  me. 

I  think  that  all  the  three  letters  contained  in  the  bill  of  exceptions  are 
inadmissible,  though  with  somewhat  more  of  hesitation  and  doubt  as  to 
one  of  them  than  as  to  the  two  others:  the  circumstances  of  the  time 
when,  and  the  place  where  they  were  found,  are  the  same  as  to  all. 
No  time  is  specified  as  to  the  finding;  and  though  the  bill  of  exceptions — 
I  shall  advert  to  this  part  of  it  hereafter— describes  the  place — a  cupboard 
— to  have  been  in  the  apartment  of  Mr.  Marsden,  there  is  no  statement 
of  his  ever  having  been  seen  to  u$e  it  as  a  deposit  for  letters,  or  proof 
that  he  was  in  the  habit  of  so  using  it. 

The  letters  have  been  produced,  however,  and  thereupon  the  question 
has  arisen,  and  the  admissibility  of  them  has  been  contended  for  u{>on 
two  heads  of  argument,  in  themselves  perfectly  separate  and  distinct; 
and  either  of  which,  if  established,  would,  I  admit,  sustain  the  aftirma- 
tive  of  the  proposition  contended  for. 

In  one  view  of  the  case  the  question  would  be  of  such  easy  solution 
as  hardly  to  deserve  the  name.  If,  upon  the  back  of  all  or  any  of  these 
letters,  there  had  been  any  endorsement  in  the  handwriting  of  Mr. 
Marsden,  or  if  any  act  had  been  done  by  him  avowedly  in  consequence 
of  the  contents,  or  any  part  of  them,  such  letters  or  letter  must,  of  ne- 
cessity, be  submitted  to  the  jury  with  a  view  to  ascertain  how  far  such 
endorsement  contained  any  material  or  appropriate  comment,  or  how 
far  the  act  was  consequent  upon,  or  in  accordance  with,  a  fair  and  rea- 
sonable interpretation  of  the  contents.  The  letters,  in  such  case,  must 
be  admitted,  or  the  writing  and  act  of  Mr.  Marsden  be  rejected,  which 
would  obviously  be  against  all  reason  and  principle.  How  far,  in  this 
case,  there  may  be  any  such  reference  to  and  identification  of  the  letters, 
or  any  of  them,  must  be  considered  hereafter.  For  the  present  I  shall 
pursue  the  two  lines  of  argument — which  I  have  before  described  as 
separate  and  distinct — in  the  order  in  which  they  were  advanced. 

It  was  contended  that,  apart  from  all  agency  of  Mr.  Marsden,  or 
consciousness  by  him,  a  letter  addressed  to  him  by  a  person  of  intelli- 
gence and  capacity  was,  in  itself,  proof  of  his  status  as  to  intellect;  that, 
if  it  furnished  evidence  of  treatment,  as  it  has  been  called, — how  he  was 
estimated,  and  what  was  the  judgment  of  the  writer, — it  was  more  than 
opinion;  it  was  opinion  with  an  overt  act  attached  to  it, — opinion  acted 
upon;  and  that  to  suppose  that  a  man  of  undoubted  understanding 
should  address  sensible  observations  upon  any  matter  of  business  or 
pleasure  to  a  known  driveller  and  idiot,  is  a  monstrous  absurdity,  and 
an  outrage  upon  experience  and  common  sense.  In  this  view  of  the 
subject  it  is  obvious,  as  I  have  observed,  that  the  agency  of  Mr. 
Marsden — in  the  particular  transaction  at  least — ^is  wholly  out  of  the 
question:  he  need  not  see  the  letter  or  hear  of  it.  If  it  can  be  shown  to 
have  been  written,  and  by  some  accident  not  delivered,  if  such  delivery 
had  been  intended,  the  effect  would  be  the  same.  The  tone  of  the  letter, 
according  to  this  argument,  is  to  be  attended  to  ;  the  sense  of  the  writer, 
or,  if  the  expression  be  preferred,  the  treatment  by  him  of  the  person 
addressed,  is  every  thing  in  this,  or  in  whatever  way  the  argument  may 
be  presented. 

I  must  observe,  first,  that  with,  whatever  industry  and  ingenuity  the 
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argument  may  be  cloaked  and  disguised,  it  is  at  last  resolvable  into 
opinion  and  opinion  only;  and  that  if  it  be  so,  it  is  opinion  presented  in 
such  a  shape  as  makes  it  inadmissible  for  want  of  the  sanction  of  an 
oath,  under  which  evidence  of  opinion  is  always  given  ;  which  sanction 
is  required  for  this  weighty  reason,  that  opinion,  however  imposing 
from  the  real  or  supposed  respectability  of  the  person  expressing  it,  may, 
after  diligent  and  patient  inquiry  and  examination  before  those  to  whose 
judgment  all  evidence  is  addressed,  be  deemed  by  them  to  rest  upon  a 
precarious  foundation,  or  upon  none  at  all. 

Next,  if  a  letter  written  and  addressed  as  above,  be  supposed  to  be 
no  more  than  opinion, — and  I  have  already  said  that  I  think  it  is  no 
more, — it  seems  to  be  difficult,  if  not  impossible,  to  distinguish  it  from 
a  statement  made  in  conversation  respecting  the  understanding  of  any 
giv€n  person  by  another,  who,  I  will  suppose,  possessed  ample  means 
of  knowledge  by  acquaintance  or  intimacy.  And,  if  the  effect  likely  to 
be  produced  by  it  aiford  any  criterion  for  ascertaining  whether  the  evi- 
dence should  be  received  or  not,  there  could,  I  presume,  be  little  doubt 
upon  the  subject.  Morally  speaking,  what  could  be  more  likely  to  pro- 
duce a  strong  impression  and  conviction,  than  a  declaration  made  by  a 
person  of  undoubted  credit  and  capacity  respecting  the  state  of  mind 
of  an  old  friend?  a  declaration,  I  will  imagine,  accompanied  with  all 
the  details  and  particulars  upon  which  the  judgment  was  formed  and 
calculated  to  give  it  weight.  Supposing  such  a  person  to  be  dead,  but 
that  the  conversation  could  be  detailed  by  another  of  credit  equally  un- 
impeachable, would  it  not  inevitably — ^and  I  may  add  deservedly — 
produce  a  great  effect  in  any  inquiry  which  might  be  instituted  respect- 
ing the  capacity  of  the  person  about  whom  the  conversation  was  held, 
and  the  opinion  given  ? 

The  value  and  injportance  of  the  evidence,  however,  and  the  serious 
nature  of  the  loss  to  the  party  unavoidably  deprived  of  it,  operate  no- 
thing. The  cautious  rules  by  which  the  rejection  of  evidence  is  de- 
termined, affect  as  well  the  most  weighty  opinions,  as  the  most  worth- 
less gossip,  unless  vouched  by  the  indispensable  sanction  of  an  oath;  a 
certain  few  and  well-known  cases  only  excepted. 

Moreover,  it  is  to  be  observed,  that  it  is  not  the  matter  or  the  manner 
of  the  party  writing  or  speaking,  but  that  of  the  party  addressed,  which 
is  material  when  the  capacity  of  the  latter  is  in  question.  Persons  may 
have  been  found  whose  malignity  or  bad  taste,  or  in  whatever  manner 
such  a  character  should  be  described,  might  attribute  to  acknowledged 
infirmity  the  possession  of  qualities  and  attainments  to  which  there  was 
not  the  slightest  pretension.  Letters  are  sometimes  addressed  in  tones 
of  the  utmost  humility  and  submission,  which  are  in  substance  defiance 
to  the  utmost. 

Until,  therefore,  the  person  addressed  has  acquitted  himself  in  some 
manner  or  other,  all  deduction  must  be  hazardous  and  precarious ;  the 
conclusion  incomplete. 

Suppose, — an  illustration,  if  I  mistake  not,  used  at  the  bar, — a  letter 
or  letters  in  Greek  or  Latin,  of  Attic  or  Ciceronian  purity,  to  be  ad- 
dressed and  sent  to  a  given  person  ;  could  his  knowledge  of  either  of 
those  languages  be  inferred  from  that  circumstance  alone,  or  rather 
would  not  all  judgment  or  opinion  necessarily  be  suspended  until  it  was 
ascertained  whether  he  was  able  to  make  some  appropriate,  or  at  least 
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intelligible,  commentary,  or — more  material  still — ^to  return  something 
like  an  answer  ? 

Lastly,  it  is  a  circumstance  of  no  small  weight  in  determining  my 
opinion  upon  this  part  of  the  question,  that  with  all  the  industry  and 
ability  of  the  learned  counsel  for  the  defendant  below,  no  single  instance 
has  been  adduced  of  evidence  of  this  kind  having  been  admitted  in  a 
Court  of  Common  Law.  When  I  reflect  upon  the  frequent  occurrence 
of  questions  of  this  kind,  and  I  must  add  the  probable  existence  of  such 
,  proof  in  favour  of  competency,  I  cannot  account  for  its  absence,  except 
upon  the  supposition  that  it  has  been  assumed  and  considered  to  be  in- 
admissible, for  the  purpose  for  which  the  evidence  was  upon  the  present 
occasion  tendered. 

I  have  said  that  there  is  no  instance  of  .evidence  of  this  sort  hav^ing 
been  received  in  a  Court  of  common  law;  and  herein  I  beg  to  express 
my  entire  concurrence  with  the  opinion  of  my  learned  brothers, — upon 
this  point,  nearly,  if  not  wholly  unanimous, — that  the  course  and  prac- 
tice of  the  Ecclesiastical  Courts  furnish  no  rule  for  our  adoption. 

The  difference  of  the  tribunals  affords  a  sufficient  reason  for  the  dis- 
tinction. In  those  Courts  the  judge  who  receives  the  evidence  is, — 
contrary  to  our  course, — the  judge  also  of  its  effect.  Whether  that  evi- 
dence when  received  be  more  or  less  stringent, — as  I  believe  their  phrase 
is, — or  whether  it  be  entitled  to  no  weight  at  all,  depends  entirely  upon 
the  judgment  of  the  Court,  which  first  decides  the  question  o(  admis- 
sibility. Whatever,  therefore,  may  be  said  as  to  the  propriety  of  the 
s^me  rule  prevailing  universally,  I  do  not  think  that  the  decisions  of  the 
Ecclesiastical  Courts  amount  to  an  authority  in  a  Court  avowedly  acting 
upon  the  rules  and  principles  of  the  common  law. 

I  come  now  to  the  second  branch  of  the  question,  which  is,  it  must  be 
admitted,  attended  with  more  difficulty,  inasmuch  as  it  is  upon  this  part 
that  a  different  view  has  been  taken,  and  in  consequence  of  it  a  differ- 
ence of  opinion  exists  among  the  learned  judges. 

The  question  then  is,  whether  Mr.  Marsden  has  in  any  manner  iden- 
tified himself  with, — if  the  expression  be  allowable,  or,  in  other  words, 
has  by  any  act,  speech,  or  writing,  manifested  an  acquaintance  with  and 
knowledge  of  the  contents  of  all  or  any  of  these  letters. 

If  he  has,  such  letter  or  letters  must  have  been  improperly  rejected 
otherwise  not.  And  here  it  may  not  be  improper  to  make,  in  passing 
the  remark,  that  every  letter  so  recognised  was  without  objection  re- 
ceived, as  will  presently  appear.  The  facts  regarding  such  letters  are 
thus  stated  in  the  bill  of  exceptions:  "That  after  the  death  of  Mr. 
Marsden,  many  letters  addressed  to  hirn  by  various  persons  were  found 
with  other  papers  in  a  cupboard  under  his  bookcase  in  his  private 
room ;  that  to  many  of  these  letters,  letters  had  been  written  and  sent 
in  answer,  which  last-mentioned  letters  proved  to  be  in  the  handwriting 
and  signed  by  him  Jno.  Marsden;  and  that  on  some  others  of  the  letters 
so  found,  there  were  endorsements  in  the  handwriting  of  the  said  Jno 
Marsden ;  which  letters  so-  answered  and  endorsed  were  tendered  and 
received  in  evidence  upon  the  said  matter  in  controversy." 

It  is  unnecessary  to  remark  that  if  the  inquiry  had  assumed  some 
other  shape,  in  which  the  competency  of  Mr.  Marsden  had  been  admit- 
ted, or  not  in  question,  instead  of  its  being  the  question,  there  wonid 
have  been  abundantly  enough  to  show  that  he  had  read  the  letters  in 
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question,  or  rejected  them  as  unworthy  of  perusal,  and,  upon  the  sup- 
position just  made,  that  he  of  course  understood  them. 

But  it  has  been  argued  at  the  bar,  first,  that  there  must  be  no  as- 
sumption of  competency  or  incompetency; — to  which  I  agree; — that 
the  question  is  as  it  were  in  abeyance  until  the  end  and  final  determi- 
nation ;  that  it  is  throughout  an  open  question,  which  can  only  receive 
a  decision  from  the  fair  result  of  all  the  facts  and  circumstances  which 
may  have  been  brought  to  bear  upon  the  case  on  both  sides;  and  that, 
consequently,  the  effect  of  these  letters,  if  admitted,  might  be  nothing, 
because  the  jury  might  be  satisfied  by  the  preponderance  of  adverse 
testimony  that  Mr.  Marsden  did  not,  nor  possibly  could  have  understood 
all  or  any  of  them;  but  still  that  they  should  be  received  with  whatever 
weight  belonging  to  them,  and  form  part  of  the  case.  Next,  that  fraud 
is  not  to  be  presumed,  there  being  no  statement  or  finding  of  any,  and 
that. by  consequence  any  inference  arising  from  unfair  conduct  in  any 
person  as  to  the  custody  or  any  other  circumstance  attending  these  let- 
ters is  unwarranted  and  inadmissible  for  the  present  purpose. 

With  respect  to  the  first  argument,  however,  it  seems  to  me  that  the 
admissibility  of  the  evidence  must  depend  upon  the  matter  in  contro- 
versy, which  it  is  stated  in  the  bill  of  exceptions  here,  was,  "  Whether 
Mr.  Marsden,  from  his  attaining  to  competent  age  in  the  year  1779,  and 
down  to  the  time  of  his  making  his  will  and  codicil,  in  the  years  1822 
and  1825,  was  a  person  of  sound  mind  and  memory,  and  capable  of 
making  his  will ;"  that  some  agency  or  cognisance  of  Mr.  Marsden 
must  be  shown  in  each  particular  piece  of  evidence  tendered,  in  order 
to  make  it  admissible  at  all ;  and  that  such  piece  of  evidence  must  be 
judged  of  from  the  circumstances  applicable  to  itself:  that  to  raise  any 
inference  in  favour  of  the  admissibility  of  these  three  letters,  or  any  of 
them,  from  certain  other  portions  of  evidence  admitted  and  existing  in 
the  case,  is  a  proceeding  in  kind,  though  not  in  degree,  the  same  as  an 
assumption  of  the  entire  competency  of  Mr.  Marsden,  which  being 
granted,  all  difficulties  vanish,  and  there  is  no  question  or  doubt  to 
solve:  and,  lastly,  as  in  this  part  of  the  argument  to  which  I  am  ad- 
dressing myself,  it  was  said — ^and  I  think  properly — that  there  should 
be  no  assumption  of  competency,  one  way  or  the  other,  and  the  matter 
must  be  considered  in  equilibrio,  it  lay  upon  the  defendant  below  to 
give  the  evidence  to  turn  the  scale,  and  to  show  affirmatively  some 
"dealing"  with  these  letters — to  use  an  expression  which  has  been 
before  employed, — or  some  of  them,  by  Mr.  Marsden,  in  order  to  make 
them  admissible  at  all. 

I  come  now  to  the  presumption  of  fraud.  That  this  cannot  be  made, 
and  must  be  found,  in  order  to  form  an  ingredient  in  the  argument,  may 
well  be  admitted. 

But  it  is  unnecessary  to  say  more  on  that  part  of  the  subject,  than 
that,  in  order  to  the  exclusion  of  these  letters,  the  presumption  alluded 
to  need  not  be,  and  I  think  has  not  been  made. 

Having  thrown  these  observations  together  in  the  hope  of  avoiding 
repetition,  and  to  compress  them  as  much  as  possible,  the  application 
of  them  to  the  three  letters  respectively  will  be  reduced  to  a  narrow 
compass. 

The  first  is  from  Charles  Tatham,  a  cousin  of  the  said  John.  Marsden, 
dated  Alexandria,  12th  October,  1784:  as  to  which,  as  well  as  to  tho 
two  others,  if  treatment  of  Mr.  Marsden  had  been  sufficient,  it  is  im- 
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possible  to  doubt  that  he  is  addressed  as  a  person  of  competent  under- 
standing. With  reference  to  that,  however,  which,  as  I  have  said,  is, 
in  my  opinion,  necessary  to  warrant  its  reception,  there  is  nothing  but  its 
being  found  in  the  place  before  described,  open  and  with  the  seal  broken. 
The  copy  of  a  letter  from  Mr.  Marsden  to  the  said  Charles  Tatham,— 
received  in  evidence, — ^in  no  respect  alluded  to  the  letter  in  question, 
nor  was  any  thing  shown  to  have  been  said  or  done  npon  it.  Suppose 
it  had  been  proved, — which  here  it  was  not, — ^that  Mr.  Marsden  broke 
the  seal,  and  the  issue  had  been  whether  Mr.  Marsden  could  read  or 
not,  would  the  fact  of  breaking  open  furnish  any  proof  of  his  being  able 
to  read  the  letter?     Why  should  it  of  his  being  able  to  understand  it? 

The  next  letter  to  be  noticed,  because  it  is  open  to  precisely  the  same 
remarks,  though  not  the  next  in  order  of  time,  is  from  Mr.  Ellershaw, 
for  some  time  curate  of  the  Chapelry  of  Hornby,  dated  3d  of  October, 
1799,  and  addressed  to  Mr.  Marsden,  and  expressing  much  gratitude  for 
many  favours  received.  If  the  former  letter  be  inadmissible,  this  of 
course  must  be  inadmissible  also. 

The  third  is  a  letter  from  Mr.  Marton,  the  Vicar  of  Lancaster,  to  Mr. 
Marsden,  dated  May  20th,  1 786,  begging  that  Mr.  Marsden  would  order 
his  attorney  to  wait  on  two  persons  named,  to  endeavour  to  effect  a 
compromise  in  some  dispute  which  it  seems  was  likely  to  arise;  and 
recommending  a  case  to  be  drawn,  by  the  opinion  upon  which  both 
parties  should  be  bound.  And,  what  is  more  material,  on  the  back  of 
the  said  letter,  there  was  an  endorsement  in  the  handwriting  of  one 
James  Barrow,  long  since  dead,  but  then  the  attorney  of  Mr.  Marsden, 
the  date  bf  which  endorsement  was  the  said  20th  of  May,  1786. 

I  have  said  that  I  have  entertained  somewhat  more  of  doubt  and 
hesitation  as  to  this,  than  as  to  the  other  letters,  partly  from  the  weight 
which  has  been  attached  to  it  by  others  for  whose  opinion  I  have  great 
respect,  and  partly  because  there  is  something  imposing — at  first  sight 
at  least — in  the  fact  of  the  letter  having  been  found  on  the  very  day  it 
bears  date,  in  the  very  custody  where,  according  to  its  contents,  it  ought 
to  have  been, — ^in  the  possession  of  the  attorney  of  Mr.  Marsden ;  and 
if  it  had  been  proved  that  the  letter  was  so  placed  by  Mr.  Marsden 
himself  in  the  hands  of  Barrow  after  perusal  by  him,  no  better  proof 
would  be  required,  that  he  had  understood  and  acted  upon  it,  and  that, 
too,  a  letter  upon  business. 

But  upon  consideration, it  seems  to  me  that  the  circumstances  attending 
this  letter  are  substantially  not  distinguishable  from  the  former.  The 
admissibility  of  this  also  rests  upon  an  implied  assumption  of  Mr. 
Marsden's  capacity;  because  he  received  the  letter, read,  and  understood 
it,  therefore  he  delivered  it  to  Mr.  Barrow:  that  is,  the  assumed  capacity 
of  Mr.  Marsden  is  the  foundation  of  the  whole, — ^the  thing  to  be  proved. 

Suppose — apart  from  all  suspicion  of  fraud — Mr.  Marsden,  not  from 
incapacity,  but  indolence,  had  deputed  his  affairs  generally,  or  this  affair 
in  particular,  to  his  man  of  business,  and  that  the  latter,  from  previous 
conferences  with  Marton,  was  acquainted  with  the  subject  of  the  letter, 
and  knew  that  Marton  was  about  to  write;  why  might  not  the  man  of 
business  upon  seeing  Marton's  writing,  have,  at  once,  transmitted  the 
letter  to  Barrow?  or  why,  if  Barrow,  knowing  Marton,  and  having  the 
information  above  supposed,  had  been  at  Mr.  Marsden's  house,  upon 
the  arrival  of  Marton's  letter,  might  he  not  have  taken  it  away  with 
him  at  once  ? 
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But  I  do  not  rest  upon  this,  and  mention  it  only  in  consequence 
->£  observations  made  upon  the  alleged  arbitrary  assumption  of  fraud. 
The  foundation  of  ray  opinion  is,  that  neither  competency  nor  incompe'- 
tency  should  be  presumed,  and  that,  therefore,  the  burden  was  cast 
upon  the  defendant  below,  who  tendered  this  piece  of  evidence,  to  give 
affirmatively  some  proof  that  the  mind  of  Mr.  M arsden  had  been  exer- 
cised upon  it,  to  make  it  admissible  in  a  case  where  the  ou\y  question 
was  the  actual  state  of  that  mind:  and  no  such  proof  was  given. 

I  think,  therefore,  that  the  judgment  of  the  Court  below  ought  to  be 
Ailirmed. 

GuRNEr,  B.  This  is  an  action  of  ejectment  brought  to  recover  con- 
siderable estates  in  the  county  of  Lancaster.  It  was  tried  at  the  Sum- 
mer assizes,  1836,  before  Mr.  Justice  Coleridge. 

The  lessor  of  the  plaintiff  claims  as  heir  at  law  of  a  gentleipan  of  the 
name  of  Marsden,  who  died  in  the  year  1826,  at  the  age  of  68. 

It  is  stated  in  the  bill  of  exceptions,  that  the  matter  in  controversy 
was,  whether  Mr.  Marsden,  from  his  attaining  to  competent  age  in  the 
year  1799,  and  down  to  the  time  of  his  making  the  will  and  codicil  in 
the  years  1822  and  1825,  was  a  person  of  saue  mind  and  memory,  and 
capable  of  making  a  will.  And  to  maintaiu  the  affirmative  of  the  mat- 
ter in  controversy,  the  letters  set  out  in  the  bill  of  exceptions  were  ^en- 
dered  in  evidence. 

The  facts  are  thus  stated:  That,  after  the  death  of  Mr.  Marsden, 
many  letters  addressed  to  him  by  various  persons  were  found  with 
other  papers  in  a  cupboard  under  his  bookcase  it)  a  private  room;  that 
to  many  of  those  letters,  letters  had  been  Written  and  sent  in  answer, 
which  last  mentioned  letters  were  proved  to  be  in  the  handwriting  of 
and  signed  by  him,  John  Marsden;  and  that  upon  some  others  of  the 
letters  so  found,  there  were  endorsements  in  the  handwriting  of  the 
said  John  Marsden;  which  letters  so  answered  and  endorsed,  were 
tendered  and  received  in  evidence  upon  the  said  matter  in  controversy. 

It  appears,  therefore,  that  Mr.  Marsden  had  a  private  room,  ancl  in  a 
cupboard  under  his  bookcase  in  that  room  were  found  letters  of  various 
descriptions;  some,  to  which  he  had  given  answers,  and  the  letters  and 
answers  were  read  in  evidence:  some,  which  he  had  endorsed:  these, 
too,  were  read  in  evidence:  and  the  three  letters  in  question,  upon 
which  there  were  no  endorsements  written  by  him,  and  to  which  there 
were  no  answers  produced.  One  of  those  letters  was  written  in  the 
year  1799,  by  the  Rev.  Henry  Ellershaw,  who  had  been  for  many  years 
perpetual  curate  of  Hornby,  Mr.  Marsden's  parish,  to  which  curacy  he 
had  been  presented  by  Mr.  Marsden;  it  was  written,  in  the  presence 
of  his  assistant,  upon  the  occasion  of  his  relinquishing  that  preferment: 
The  second  was  written  by  Charles  Tatham,  the  brother  of  the  lessor 
of  the  plaintiff,  on  his  arrival  in  America:  And  the  third,  by  the  Rev. 
Oliver  Marton,  Vicar  of  Lancaster. 

All  the  transactions  of  Mr.  Marsden's  life  were  subjected  to  the  view 
and  consideration  of  the  jury,  to  enable  them  to  form  their  judgment  of 
ihe  competency  of  his  mind  ;  all  that  he  said  and  all  that  he  did^  and 
all  that,  under  certain  circumstances,  he  omitted  (o  say  and  do.  It  ap- 
pears to  me  .that  the  transactions  connected  with  this,  which  I  think 
must  be  taken  to  be  Mr.  Marsden's  depository  of  papers  and  letters, 
afford  no  insignificant  means  of  judging  of  his  incompetency.  If  the 
letters  had  been  found  with  the  seals  unbroken,  that  might  have  afford- 
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ed  evidence  of  a  tola!  want  of  curiosity,  if  not  of  imbecility  of  mind. 
The  finding  them  with  the  seals  broken  is.  I  think,  prima  facie  evidence 
that  they  had  been  opened  and  read  by  him  to  whom  they  were  ad- 
dressedy  and  in  whose  depository  they  were  fonnd.  It  is  said  that  this 
supposition  is  founded  on  a  presumption  of  competency,  which  is  tht 
question  to  be  tried.  But  when  it  is  stated  that  these  unendorsed  and 
unanswered  letters  were  found  in  company  with  some  letters  which 
were  endorsed  by  Mr.  Marsden,  and  with  others  which  were  answered 
by  him,  and  the  letters  in  his  own  hand  are  produced  and  read,  I  do 
not  see  that  it  is  forming  any  presumption  of  his  competency  to  assume 
that  the  seats  had  been  broken  and  the  letters  read  by  him  :  it  appears 
to  me  that  it  is  only  from  a  presumption,  that  any  other  inference  is  to 
be  drawn. 

It  has  been  said  in  argument  that  it  is  not  stated  how  soon  after  his 
death  these  letters  were  found.  If  it  had  been  intended  by  the  counsel  for 
the  lessor  of  the  plaintiff  to  use  any  argument  of  that  kind,  he  should 
have  shown  if  he  could,  by  cross-examination,  that  the  distance  of  time 
was  such  as  to  weaken  or  destroy  the  inference  that  they  had  been 
placed  there  by  the  testator. 

It  is  further  said,  that  it  is  not  found  that  no  other  person  used  the 
room.     But  it  is  found  to  be  his  private  room. 

It  is  said,  that  it  is  not  found  that  Mr.  Marsden  wrote  the  endorse- 
ments, and  the  answers  which  are  mentioned,  without  the  tutorage  of 
another.  But  that  should  have  been  shown,  if  it  could  have  been 
shown,  to  affect  the  reception  of  this  evidence.  It  is  sufficient  that  the 
letters  are  found  in  such  a  place  and  in  such  company.  The  question 
is  not  what  is  the  weight  of  the  evidence  when  received ;  the  question 
is  not  whether  any  suspicious  circumstances  may  or  may  not  attach  to 
it ;  all  that  is  matter  of  observation  for  the  jury.  If  any  facts  could  be 
introduced  to  raise  a  suspicion  that  these  letters  were  foisted  into  this 
place^by  any  other  person  than  Mr.  Marsden,  they  would  doubtless  have 
their  effect  where  they  ought  to  have  it ;  but  nothing  of  that  sort  is 
stated.  The  letters  bear  every  mark  of  genuitieness;  they  were  writ- 
ten at  periods  very  remote,  when  no  question  of  the  competency  of  this 
gentleman  had  arisen.  They  were  written  by  persons  well  acquainted 
with  him,  and  these  persons  were  dead  long  before  this  question  arose 
I  think  therefore  that  the  contents  of  this  repository  are  evidence ;  evi- 
dence of  more  or  less  value,  according  as  they  are  fairly  or  unfairly  laid 
before  the  jury. 

It  is  said,  who  knows  that  these  letters  were  deposited  in  this  cup- 
board by  Mr.  Marsden  ?  I  think  that  the  company  in  which  they  were 
found  is  prima  facie  evidence  that  they  were  deposited  by  him:  they 
were  found  in  the  same  place  with  the  letters  which  he  h'ad  endorsed, 
and  the  letters  he  had  answered.  It  was  matter  of  inquiry  for  the  jury 
whether  any  other  person  was  likely  to  have  deposited  them  there ; 
whether  any  other  person  used  or  sat  in  that  room  ;  whether  the  letters 
produced  were  all  the  letters  found,  or  whether  garbled. 

On  an  indictment  for  high  treason,  letters  with  the  seals  broken  in  the 
possession  of  the  person  indicted  are  evidence  against  him,  although 
there  be  no  endorsement  of  his,  and  no  letter  of  his  in  ans^ver ;  because 
the  presumption  is,  that  the  seals  having  been  broken,  he  has  perused 
the  letters.     So  here.  I  think  that  the  finding  them  raises  the  same  pre* 
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sumption,  and  that  it  is  not  a  sufficient  answer  that  this  is  a  question  of 
competency. 

These  observations  appear  to  justify  the  reception  of  the  letter  of  Mr. 
Ellershaw. 

Upon  the  other  two  letters,  the  argument  for  their  reception  is  much 
stronger.  First,  the  letter  of  Charles  Tatham.  It  appears  that  in  1784, 
Charles  Tatham  went  to  America ;  and  on  his  arrival  he  wrote  this 
letter  to  Mr.  Marsdcn,  which  bears  the  mark  of  a  ship  letter,  and  has 
the  post-mark.  If  nothing  more  appeared,  it  would  stand  upon  the 
same  footing  as  the  letter  of  Mr.  Ellershaw.  But,  further,  there  was 
found  among  the  said  papers  of  Mr.  Marsden,  a  draft  of  a  letter  from 
Mr.  Marsden  himself  to  Charles  Tatham,  dated  in  June,  1787,  which 
proves  that  these  parties  had  been  from  the  year  1784  till  that  time  in  a 
course  of  correspondence ;  for  he  says,  "  I  received  your  letter  some 
time  ago,  wherein  you  mentioned  that  you  have  sent  me  a  map  of  the 
United  States  of  America,  I  deferred  writing  till  such  lime  as  I  had 
^  made  inquiry  after  it,  but  did  not  get  the  map  until  the  7th  instant. 
You  mention  in  your  letter  that  you  had  sent  me  a  small  parcel  of  dried 
fruits;  I  received  nothing  but  the  map,  for  which  I  am  obliged  to  you. 
I  suppose  you  have  received  my  last  letter,  wherein  you  will  see  an 
account  of  your  nurse's  death.*' 

It  is  objected  that  this  draft  of  a  letter  does  not  make  the  letter  of 
1784  evidence,  because  it  is  not  an  answer  to  that  specific  letter.  I  can* 
not  see  the  difference  between  a  letter  which  acknowledges  another  of  a 
series  of  correspondence,  and  a  letter  which  acknowledges  the  letter  in 
question.  If  it  had  acknowledged  both  together,  that,  it  is  admitted, 
would  have  made  it  evidence.  If  the  draft  had  been,  "  My  dear  cou- 
sin : — I  have  received  your  letter  of  the  12th  of  October,  1784,"  and 
nothing  more,  that  would  have  made  it  evidence:  but  his  answering 
another  letter  of  the  series,  commenting  upon  the  terms  of  the  letter, 
acknowledging  the  receipt  of  one  thing,  and  noticing  the  non-receipt  of 
another  which  ought  to  have  accompanied  it,  &c.  &c.,  that  does  not 
make  it  evidence,  because  it  refers  to  a  later  letter  of  the  series.  The 
distinction  appears  to  me  to  be  too  refined.  It  is  further  objected  that 
the  letter  was  addressed  to  Mr.  Marsden,  at  Wenninglon  Hall,  where 
he  then  resided,  and  that  it  was  found  at  Hornby  Castle,  to  which 
he  had  removed  from  Wennington  Hall,  and  at  which  he  had  resided 
for  many  years  before  his  death,  and  that  that  weakens  the  presump- 
tion that  it  was  placed  in  this  cupboard  by  Mr.  Marsden.  So  far  from 
weakening  it,  it  appears  to  me  to  strengthen  that  presumption.  It  is 
in  the  natural  course  of  things  that  a  gentleman  should  remove  his 
private  papers  when  he  removes  his  residence. 

Lastly,  there  is  the  letter  of  the  Rev.  Oliver  Marton,  the  vicar  of 
Lancaster,  the  county  town,  a  few  miles  from  which  Mr.  Marsden  lived, 
written  to  him  on  business  requiring  professional  assistance,  requesting 
that  Mr.  Marsden  would  order  his  attorney  to  wait  on  one  or  two  gen- 
tlemen, who  aKe  named,  to  propose  terms  of  agreement  between  him- 
self and  the  parish :  recommending  that  a  case  should  be  settled  by  the 
two  attorneys  and  laid  before  counsel.  This  letter,  written  fifty-two 
years  ago,  by  a  gentleman  intimately  acquainted  with  Mr.  Marsden,  is 
found  to  have  been  in  the  hands  of  Mr.  Barrow,  the  attorney  of  Mr. 
Marsden,  also  resident  at  Lancaster,  who  has  been  dead  thirty-five 
years ;  and  there  is  an  endorsement  on  the  back  of  the  letter  in  the 
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hand^rntmg  of  Mr.  Barrow,  "  20th  of  May,  1786,  letter  from  Mr.  Mars- 
den/'  It  is  objected  tl.at  this  letter  is  not  evidence  because  it  is  not 
proved,  firstly,  that  the  letter  was  received  by  Mr.  Marsden  ;  secondly, 
that  it  was  by  him  shown  to  Mr.  Barrow  ;  thirdly,  how  it  came  back 
into  the  hands  of  Mr.  Marsden  ;  fourthly,  when  Mr.  Barrow  made  ihat 
endorsement ;  and  fifthly,  that  it  ws^  placed  in  this  cnpboard  by  Mr. 
Marsden. 

I  think  that  these  observations  are  applicable  only  to  the  effect  of  the 
evidence,  when  produced,  not  to  its  production ;  they  are  to  be  addressed 
to  the  jury.  To  require  such  proof  of  events  that  occurred  half  a  cen- 
tury ago  is  to  require  impossibilities.  The  only  persons  who  could  have 
given  it  have  been  long  in  their  graves. 

The  legitimate  inferences  to  be  drawn  from  this  letter  thus  endorsed, 
are,  that  the  letter  was  received  by  Mr.  Marsden;  that  he  did,  either 
personally  or  by  letter,  consult  Mr.  Barrow  on  the  subject ;  that  Mr. 
Barrow  had  the  letter  under  his  consideration,  and  returned  it  to  him  ^ 
with  the  advice  which  he  thought  proper  to  give  upon  it.  That  is  the 
natural  and  ordinary  course  of  things,  and  I  do  not  think  that  we  are 
called  upon  to  presume  every  thing  that  is  forced  and  unnatural,  to  ex- 
clude evidence  from  the  consideration  of  the  jury. 

The  answer,  therefore,  which  I  humbly  give  to  the  question  pro- 
pounded by  your  lordships,  is,  that  all  the  three  letters  should  have  been 
received  in  evidence. 

Patteson,  J.  In  answer  to  your  lordships'  question  in  this  case,  I 
have  to  state,  that  in  my  opinion,  none  of  the  letters  tendered  were,  un- 
der the  circumstances,  admissible  in  evidence. 

The  issue  in  this  case  embraced  the  consideration  of  Mr.  Marsden's 
state  of  mind  during  the  whole  of  a  long  life;  and,  as  it  seems  to  me, 
every  act  of  that  long  life  might  be  shown  and  was  relevant  to  the 
proper  determination  of  that  issue. 

The  letters 'in  question  are  proposed  as  evidence  on  one  of  two 
grounds; — First,  as  showing  the  opinion  of  the  writers,  and  the  mode 
of  treatment  which  they  adopted  to  Mr.  Marsden; — Secondly,  as  con- 
nected with  Mr.  Marsden's  own  conduct  in  regard  to  the  letters,  and 
explanatory  of  that  conduct.  The  first  ground  is  indeed  i»ot  very 
strongly,  if  at  all,  insisted  on,  so  far  as  it  rests  on  the  mere  opinion  of 
the  writers  independent  of  any  communication  of  that  opinion  to  Mr. 
Marsden :  but  it  is  insisted  on  as  a  mode  of  treatment  of  him  since  the 
letters  were  addressed  to  him.  Now  if  it  be  conceded,  as  I  think  it 
must,  that  the  mere  opinion  of  a  deceased,  writer  as  to  the  competency 
of  another  person,  not  given  upon  oath,  nor  under  circumstances  which 
afford  the  parties  to  be  affected  by  that  opinion  any  means  of  inquiring 
into  the  reasons  on  which  it  was  adopted,  or  the  facts  on  which  it  was 
founded,  cannot  be  held  admissible,  I  am  quite  at  a  loss  to  see  how  the 
circumstance  of  that  opinion  being  contained  in  a  letter  addressed  to  the 
individual  respecting  whose  competency  the  inquiry  is  instituted,  can 
make  any  difference^*  it  shows  after  all  nothing  but  the  opinion  of  the 
writer,  and  the  sort  of  treatment  which  he  adopts  towards  the  party; 
but  it  does  not  in  the  least  tend  to  enable  a  jury  to  judge  whether  that 
opinion  was  right,  or  that  treatment  proper  ;  it  cannot  have  any  weight, 
unless  it  be  some  which  is  derived  from  the  authority  of  the  writer;  and 
it  ought  not  on  that  ground  to  influence,  or  even  to  be  laid  before  a  jury. 
Tlie  conduct  of  the  individual  whose  competency  is  in  dispute,  uudei 
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such  treatment  by  others,  is  that  alone  which  can  enable  a  jury  to  judge 
as  to  the  propriety  of  that  treatment;  and  it  is  that  conduct  which  is  in 
truth  the  admissible  evidence,  and  not  the  treatment,  which  is  proper 
and  necessary  to  be  laid  before  the  jury,  in  order  to  enable  them  to  un- 
derstand and  appreciate  the  conduct  of  the  individual,  and  for  that  pur- 
pose only. 

The  second  ground  is,  as  it  seems  to  me,  the  real  ground  on  which  the 
admissibility  of  the  .evidence  in  question  is  sought  to  be  established. 
Upon  this  I  believe  that  no  difference  of  opinion  will  be  found  to  exist 
as  to  the  principle  on  which  such  evidence  is  admissible.  Every  act  of 
the  party's  life  is  relevant  to  the  issue ;  of  course,  therefore,  any  thing 
which  he  can  be  shown  to  have  ^one  in  regard  to  any  written  document, 
being  evidence,  it  follows  that  such  written  document  must  itself  be  re- 
ceived; otherwise  the  true  character  of  the  act  which  he  has  done  in 
regard  to  it  cannot  be  properly  estimated,  or  the  jury  be  enabled  to  judge 
how  far  that  act  is  indicative  of  the  state  of  his  mind  or  not. 

In  every  case,  therefore,  the  first  point  to  be  considered  will  be  whether 
any  act  has  in  truth  been  done  by  the  party  in  regard  to  the  document 
proposed  to  be  given  in  evidence.  Now,  without  stopping  to  consider 
how  far  the  determination  of  the  judge  at  the  trial  upon  this  point, — 
which  is  a  question  of  fact,  and  may  perhaps  depend  on  conflicting  tes- 
timony, and  as  I  apprehend  can  only  be  submitted  to  the  jury, — can  be 
made  the  subject  of  a  bill  of  exceptions,  or  in  any  other  matnier  can  be 
subjected  to  a  revision,  I  proceed  to  consider  the  circumstances  under 
which  each  of  the  three  letters  in  question. were  tendered :  concerning 
them,  your  lordships'  question  calls  upon  me  to  give  such  an  opinion  as 
I  should  have  given  had  such  a  point  arisen  upon  a  trial  before  me. 

It  is  material  to  recollect  the  issue  in  this  cause,  viz.:  the  competency 
or  incompetency  of  Mr.  Marsden ;  because  I  apprehend  it  to  be  essential 
that  upon  the  trial  of  every  issue,  evidence  should  not  be  received  which 
is  based  on  any  presumption  one  way  or  the  other  involving  the  subject 
matter  of  that  issue. 

The  place  in  which  the  letters  were  found  does  not,  in  my  judgment, 
furnish  any  argument,  for  it  does  not  appear  to  have  been  one  in  which 
Mr.  Marsden  himself  was  in  the  habit  of  depositing  papers,  or  which  he 
kept  private  to  himself,  or  was  accustomed  to  examine.  They  are  found 
in  company  with  other  papers  on  which  he  had  written  different  matters ; 
which  circumstance,  so  far  from  showing  that  he  had  read  and  under- 
stood the  letters  in  question,  rather  tends  the  other  way,  from  the  absence 
of  any  writing  of  his  upon  them.  The  seal  being  broken  seems  to  be 
wholly  immaterial,  since  it  does  not  appear  by  whom  that  was  done. 
Nor,  indeed,  would  the  breaking  of  the  seals  afford  any  criterion  as  to 
the  state  of  mind  of  the  person  who  was  proved  to  have  broken  them. 
These  circumstances  are  common  to  all  the  letters.  I  come  now  to  con- 
sider those  which  are  peculiar  to  each  letter. 

The  first  of  them  is  from  a  Mr.  Charles  Tatham,  dated  Alexandria, 
12th  of  October,  1784.  No  writing  of  Mr.  Marsden  appears  upon  it, 
nor  is  any  answer  to  it  found,  nor  is  allusion  made  to  the  contents  of  it 
in  any  writing  of  Mr.  Marsden.  But  a  copy  of  a  letter  from  Mr.  Mars- 
den t«>  Mr.  Charles  Tatham,  in  the  handwriting  of  the  former,  bearing 
date  June  1st,  1787,  was  given  in  evidence,  which  refers  to  some  other 
letter  received  from  Mr.  Charles  Tatham ;  and  therefore  it  is  insisted 
that  the  former  letter  of  the  12th  of  October,  1784,  which  is  not  referred 
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to  by  Mr.  Marsden,  is  to  be  received  as  part  of  a  correspondence.  It 
seems  to  me  that  this  argument  is  founded  on  a  mistaken  view  of  the 
principle  on  which  the  letters  can  be  admitted  at  all.  If  a  correspondence 
be  adduced  in  evidence  to  establish  the  existence  of  certain  facts,  or  the 
knowledge  of  those  facts  by  any  individual,  or  the  admission  of  their 
truth  by  that  individual,  unquestionably  the  whole  of  the  correspondence 
must  be  read;  and  the  circumstance  of  one  letter  not  being  noticed  by 
the  person  to  whom  it  is  addressed,  may  not  exclude  it.  But  where  the 
object  of  the  evidence  is  to  establish  that  the  individual  to  whom  the 
letter  is  addressed  had  a  mind  capable  of  understanding  the  contents  of 
the  letter,  it  seems  to  me  that  it  is  necessary  to  bring  such  particular 
letter,  whether  it  be  part  of  a  correspondence  or  not,  as  it  were  under 
the  eye  of  the  individual;  for  he  may  have  been  capable  of  understand- 
ing one  letter  and  not  another,  or  he  may  have  been  capable  at  one 
time  and  not  at  another.  In  this  case  the  interval  of  time  between  1784 
and  1787,  is  considerable,  and  the  letter,  a  copy  of  the  answer  to  which 
is  given  in  evidence,  is  not  found:  there  is,  therefore,  nothing  to  show 
that  Mr.  Marsden  ever  dealt  with  the  letter  of  1784  in  any  way;  and  I 
think  it  was  properly  rejected. 

The  next  letter  is  that  of  Mr.  Oliver  Marton,  dated  20th  May,  1786. 
It  requests  Mr.  Marsden  to  direct  his  attorney  to  wait  on  a  Mr.  Atkinson; 
and  it  has  the  words  "20th  May,  1786,  letter  from  Mr.  Marton  to  Mr. 
Marsden,"  endorsed  on  it  in  the  handwriting  of  Mr.  Marsden's  then 
attorney,  Mr.  Barrow.  No  direct  evidence  is  given  to  show  that  this 
letter  ever  passed  through  Mr.  Marsden's  hands,  or  that  he  ever  dealt 
with  it  in  any  way.  But  it  is  said  that  it  must  be  presumed  that  the 
letter  was  sent  by  Mr.  Marsden  to  his  attorney,  inasmuch  as  the  letter 
itself  requests  him  to  communicate  with  his  attorney,  and  inasmuch  as 
the  attorney  has  written  upon  it,  and  because  such  would  be  the  ordinary 
course  of  dealing  with  such  a  letter. 

Now,  with  all  possible  respect  for  the  opinion  of  others,  I  confess  that 
such  reasoning  seems  to  me  to  be  nothing  other  than  petitio  principii, — 
reasoning  in  a  circle.  The  question  at  issue  is,  whether  Mr.  Marsden 
was  a  competent  person;  whether  he  could  and  did  deal  with  ordinary 
matters  in  the  Ordinary  course;  and  in  order  to  render  this  letter  evi- 
dence in  support  of  the  affirmative  of  that  proposition  by  reason  of  his 
having  read  and  dealt  with  it,  a  presumption  is  sought  to  be  made  that 
he  did  see  and  deal  with  this  letter,  because  a  competent  person,  in  the 
ordinary  course  of  events,  would  have  so  done.  It  seems  to  me  that 
no  such  presumption  ought  to  be  made,  nor,  indeed,  any  presumption 
whatever,  but  that,  in  order  to  let  in  any  letter  of  another  person  as 
evidence,  direct  and  positive  proof  of  the  party  to  whom  it  is  addressed 
having  dealt  with  it,  must  be  required.  If,  indeed,  the  exclusion  of  this 
letter  rested  on  any  presumption  of  incompetency  in  the  party  to  whom 
it  is  addressed,  or  of  fraud  in  those  about  him,  I  fully  agree  that  it  ought 
not  to  be  excluded,  because  no  such  presumption  ought  to  be  made. 
But  the  exclusion  o(  tbe  letter  does  not,  in  my  judgment,  rest  on  any 
such  ground.  Mr.  Marsden,  whether  he  was  a  competent  person  or 
not,  may  have  employed  some  one  as  his  secretary  to  opei)  his  letters 
and  to  transact  business  for  him,  from  various  motives;  and  that  may 
have  been  done  in  this  and  in  many  other  instances  without  any  fraud 
of  any  sort.  The  point  to  be  established  in  order  to  render  this  letter 
admissible  is,  that  Mr.  Marsden  personally  dealt  with  it ;  and  that  pnot 
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ought  not,  as  it  seems  to  me,  upon  this  issue,  to  rest  upon  presumption 
of  any  sort,  but  solely  upon  direct  and  positive  testimony. 

The  last  letter  is  one  from  the  Rev.  Mr.  Ellershaw  to  Mr.  Marsden, 
written  on  occasion  of  his  relinquishing  the  cure  of  his  parish.  I  am 
wholly  at  a  loss  to  guess  upon  what  ground  this  letter  is  tendered,  unless 
it  be  as  containing  the  opinion  of  the  writer,  or  as  showing  his  mode  of 
treating  Mr.  Marsden.  I  have  already  stated  to  your  lordships  my 
opinion  that  no  letter  is  admissible  upon  such  ground ;  and  it  is  not  pre- 
tended that  this  letter  has  been  dealt  with  by  Mr.  Marsden. 

I  have  only  in  conclusion  to  notice  the  cases  which  have  been  cited 
as  decided  in  the  Ecclesiastical  Courts,  in  which  it  is  said  that  letters  of 
members  of  the  family  not  dealt  with  by  or  even  communicated  to  the 
person,  whose  sanity  was  in  dispute,  have  been  received  as  evidence 
of  the  treatment  adopted  towards  him  by  those  who  knew  him,  and  so, 
as  being  relevant  to  the  issue. 

Whether  the  admission  of  such  evidence  be  attributable  to  any  pecu- 
liar rule  of  those  Courts,  or  to  the  circumstance  that  the  same  person 
there  decides  upon  questions  both  of  law  and  fact,  I  cannot  tell,  but  I 
am  quite  unable  to  see  any  sound  principle  on  which  they  can  be  ad- 
mitted ;  and  however  much  I  may  regret  that  any  different  views  of 
evidence  should  prevail  in  different  Courts,  I  cannot  consider  those  cases 
as  binding  authorities  even  in  the  Courts  of  common  law  in  Westmin- 
ster Hall,  much  less  in  your  lordships'  house. 

Alderson,  B.  After  fully  considering  the  question  which  your  lord- 
ships have  put  to  the  judges,  I  have  also  arrived  at  the  conclusion 
that  all  the  three  letters  ought  to  be  rejected  as  evidence  upon  the  trial 
in  question. 

These  letters  were  addressed  to  the  testator  by  persons  acquainted 
with  him,  and  whose  opinion  as  to  his  capacity,  if  properly  proved, 
would  be  received  as  evidence  in  the  cause. 

But  the  point  to  be  considered  first,  is,  how  that,  which  is  matter  of 
■  opinion,  is  to  be  proved :  I  conceive  that  it  is  to  be  proved,  like  any 
other  fact,  by  evidence  on  oath,  given  in  open  Court. 

The  law  of  England,  so  far  as  I  know,  makes  no  distinction  between 
such  opinion  and  any  other  material  fact.  The  general  rule  is,  that  facts 
are  to  be  proved  by  testimony  of  persons  on  oath,  and  subjected  to  cross- 
examination. 

There  are  no  doubt  exceptions  to  this  rule,  in  which  hearsay  evidence 
is  admissible.  / 

One  such  exception  is  to  be  found  in  the  case  of  public  rights. 

There,  the  general  interest  which  belongs  to  the  subject  would  lead 
to  immediate  contradiction  from  others,  unless  the  statement  proved 
were  true,  and  the  public  nature  of  the  right  excludes  the  probability  of 
individual  bias,  and  makes  the  sanction  of  an  oath  less  necessary. 

Again,  the  case  of  dying  declarations — which  is  however  confined  to 
homicide — is  another  exception  to  the  rule.  But  these  exceptions,  and 
the  principles  which  govern  them,  are  wholly  inapplicable  to  a  case  lik^ 
the  present. 

If,  therefore,  the  letters  are  to  be  used  as  proofs  of  the  opinion  of  the 
writers  respecting  Mr.  Marsden's  capacity,  the  objection  to  their  admis- 
sibility is,  that  this  opinion  is  not  upon  oath,  nor  is  it  possible  for  the 
4)pposite  party  to  test  by  cross-examination  the  foundation  on  which  it 
rests. 
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The  object  of  laying  such  testimony  before  the  jury,  is  to  place  the 
whole  life  and  conduct  of  the  testator,  if  possible,  before  them,  so  that 
they  may  judge  of  his  capacity:  for  this  purpose  you  call  persons  who 
have  known  him  for  years,  who  have  seen  him  frequently,  who  nave 
conversed  with  him  or  corresponded  with  him. 

After  having  thus  ascertained  their  means  of  knowledge,  the  question 
is  put  generally  as  to  their  opinion  of  his  capacity. 

I  conceive  this  question  really  means  to  involve  an  inquiry  as  to  the 
effect  of  all  the  acts  which  the  witnesses  have  seen  (he  testator  do  for  a 
long  series  of  years,  and  the  manner  in  which  he  was  during  that 
period  treated  by  those  with  whom  he  was  living  in  familiar  inter- 
course. 

This  is  not  properly  opinion  like  that  of  experts,  but  is  rather  a  com- 
pendious mode  of  putting  one  instead  of  a  multitude  of  questions  to  the 
witness  under  examination,  as  to  the  acts  and  conduct  of  the  testator. 

Instances  of  such  questions  are  not  uncommon.  A  witness  in  an  as- 
sault is  frequently  asked  his  opinion  which  of  the  two,  the  plaintiff  or 
defendant,  b^gan  the  affray:  no  one  considers  the  opinion  of  a  witness 
in  such  a  case  as  evidence ;  *but  when  it  is  obvious  that  he  has  seen  the 
whole,  and  can,  if  required,  state  all  the  circumstances  in  detail,  such  a 
compendious  mode  of  putting  the  question  is  often  allowed  without  ob- 
jection. 

But  there,  the  real  meaning  of  the  question  is,  what  were  the  cir- 
cumstances of  the  transaction  :  and  unless  the  witness  be  then  capable 
of  deposing  to  them  the  opinion  could  not  be  received  at  alt. 

A  letter,  therefore,  as  a  mere  opinion,  is  not  evidence  at  all,  for  it  can- 
not give  these  sanctions. 

If  it  were  receivable,  a  letter  to  a  third  person,  or  an  oral  declaration 
to  a  third  person,  would  be  evidence  equally. 

But  no  one  has  contended  that  these  are  receivable. 

I  conceive,  therefore,  that  these  letters  are  not  receivable  upon  this 
ground :  nor  are  they  receivable  as  being  what  has  been  called  treat- 
ment-^of  which  however  I  do  not  profess  to  understand  the  meaning : 
— ^nor  like  conversation  addressed  or  acts  done  to-Mr.  Marsdeu  in  his 
presence,  and  of  which  he  is  proved  to  be  cognisant 

Of  course  the  mere  circumstance  that  the  conversation  was  in  writing 
would  make  no  difference  ;  and  I  agree  that  conversation  addressed  to 
Mr.  Marsden  or  conduct  towards  him,  would  have  been  evidence  if  he 
was  shown  to  be  cognisant  of  it.  But  why?  Because  it  explains  and 
illustrates  his  conduct — which  is  in  effect  an  act  done  by  him — in 
hearing  the  one  and  receiving  the  other.  His  manner  at  the  time- 
even  though  he  made  no  answer — would  be  proper  to  be  left  to  the 
jury. 

But,  a  letter  is  like  a  conversation  in  which  you  have  no  such  ac- 
companying conduct  to  be  explaiued  and  illustrated.  It  is  like  conver- 
sation addressed  to  a  man  when  asleep,  or  intoxicated;  or  which  he  did 
not  hear ;  or  conduct  towards  him  in  his  absence ;  which  would  not  be 
admissible. 

But  then,  lastly,  it  is  said  that  the  letters  are  receivable  as  having 
been  acted  upon  by  the  testator  and  as  explanatory  of  his  acts ;  and  if 
that  were  the  case,  I  should  agree  in  the  conclusion. 

Every  act  of  the  testator  is  evidence,  and  if  these  are  letters  which 
qualify,  or  illustrate,  or  explain  any  act  of  his,  they  are  re«  livable. 
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But,  then,  the  first  step  to  be  taken  is  to  show  some  act  of  the  tes- 
tator, by  clear  evidence,  for  that  is  the  foundation  of  I  he  whole. 

Here  that  step  wholly  fails :  this  is  an  attempt  to  raise  a  superstruc- 
ture which  has  nothing  to  support  it. 

If  the  testator  had  made  an  endorsement  on  any  one  of  them,  the  con- 
tents of  the  letter  would  have  been  receivable.  But  why?  only  for  the 
purpose  of  showing  that  the  endorsement  was  a  rational  act,  not  for  the 
purpose  of  showing  the  opinion  of  the  writer.  If  an  answer  to  the  let- 
ter had  been  sent  by  him,  the  letter  is  in  like  manner  receivable  to  show 
the  rationality  of  such  answer. 

But  what  act  is  there  here.^  as  to  the  letter  of  Charles  Tatham,  it  is 
as  it  seems  to  me  wholly  unconnected  with  the  draft  of  the  letter  men- 
tioned in  the  case,  and  which  is  in  the  testator's  handwriting.  There 
is  no  endorsement  on  it  by  the  testator. 

And  the  same  observations  apply  to  Mr.  Ellershaw's  letter. 

The  only  other  circumstance  relied  on  as  to  these  two  letters  is,  that 
they  are  found  open  in  a  cupboard  under  the  testator's  bookcase,  with 
other  letters,  bearing  his  endorsements  on  them;  and  it  is  contended 
that  this  proves  an  act  of  the  testator  in  opening  and  putting  them  there. 

Letters  found  in  such  a  situation  are  no  doubt  evidence  against  a 
party  accused  criminally,  or  civilly  charged,  and  he  is  presumed  cogni- 
sant of  their  contents.  But  that  is  not  the  tacit  supposition  that  he  is  a 
man  of  sound  mind. 

To  make  such  a  supposition  here,  is  to  beg  the  question  which  is  to 
be  proved  :  a  vicious  mode  of  reasoning  in  a  circle. 

Where  the  question  is  doubtful,  whether  a  man  be  of  competent  un- 
derstanding, no  acts,  the  proof  of  the  existence  of  which  entirely  de- 
pends on  such  inference,  can  be  relied  on  at  all. 

Here  the  judge  reasoning  on  the  subject  may  be  supposed  to  have 
said,  "  If  Mr.  -Marsden  were  capable,  he  opened  the  letters  and  placed 
them  there  ;  if  not,  some  one  else  did  those  acts.  But  the  nature  of  this 
question  precludes  me  from  saying  whether  he  w^s  capable  or  not. 
Therefore,  I  cannot  say  whether  he  did  the  act  or  not ;  but  the  party 
who  propounds  the  letters  must  prove  that  before  I  can  receive  them." 
It  seems  to  me  that  the  judge  in  so  reasoning  would  reason  rightly. 

The  same  observation  applies  to  Mr.  Marton's  letter  :  Mr.  Barrow's 
endorsement  only  proves  that  it  was  in  his  (Barrow's)  custody  for  the 
purpose  of  being  acted  on. 

Now,  if  Mr.  Marsden  was  capable,  we  ought  to  infer  that  he  had 
sent,  or  caused  it  to  be  sent  to  Mr.  Barrow.  If  Mr.  Marsden  was  in- 
capable, we  ought  to  conclude  that  some  other  person  acting  on  his  be- 
half had  sent  it  to  Mr.  Barrow. 

The  fact  of  its  being  in  Mr.  Barrow's  possession  is  equally  consistent 
with  either  supposition,  and,  therefore,  when  it  is  the  question,  whether 
Mr.  Marsden  were  capable  or  not,  the  foundation,  that  the  endorsement 
of  Mr.  Barrow  necessarily  proves  an  act  done  by  Mr.  Marsden,  fails 
altogether. 

And  if  no  act  be  proved  to  be  done,  then  the  contents  of  the  letter 
which  are  only  admissible  to  explain  an  act,  are  not  receivable  at  all. 

Upon  the  whole,  I  think  the  question  put  by  your  lordships  ought  to 
be  answered  in  the  negative.  And  the  view  I  take  of  the  nature  of 
such  evidence  makes  me  very  anxious  that  the  rule  should  be  so  esta- 
blished, for  I  feel  convinced  that  it  always  passes  current  for  fai  more 
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than  its  real  value,  which  is  very  trifling,  and  is  above  au  otner  evi- 
dence likely  to  lead  a  tribunal  constituted  like  a  jury  to  the  most  erro- 
neous result. 

It  is  clear,  that  in  this  case  those  who  propose  these  letters  as  evi- 
dence, do  it  only  for  the  purpose  of  laying  the  opinion  of  the  writers 
before  the  jury  ;  a  point  which  I  believe  all  the  judges  are  unanimous 
in  thinking  they  are  not  receivable  to  prove. 

BosANQUET,  J.  Having  fully  expressed  my  opinion  in  the  case  which 
has  been  laid  before  your  lordships,  that  all  the  three  letters  in  question 
are  inadmissible  in  evidence,  I  forbear,  out  of  respect  to  your  lordships, 
from  detaining  the  house  by  repeating  at  any  length  the  reasons  upon 
which  that  opinion  is  founded. 

After  hearing  the-argument  at  your  lordships'  bar,  and  reconsidering 
the  subject,  I  adhere  to  the  opinion  which  I  delivered  in  the  Court  of 
Exchequer  Chamber,  the  substantial  grounds  of  which  may  be  thus 
shortly  stated: — the  opinions  of  deceased  persons, acquainted  with  the 
testator,  respecting  his  sanity,  however  distinctly  expressed,  are  not  re- 
ceivable in  evidence,  unless  given  upon  oath  in  the  course  of  a  judicial 
proceeding.  The  letters  and  acts  of  such  persons  from  which  their  opi- 
nion may  be  inferred,  cannot  amount  to  more  than  opinion  positively 
stated,  unless  they  afford  occasion  to  the  testator  of  manifesting  hisotrn 
conduct  or  deportment  respecting  them.  Every  thing  spoken  to  or  read 
by  the  testator,  and  every  act  done  in  his  sight  or  hearing,  may  afford  an 
important  inference  of  his  capacity  or  incapacity;  but  the  acts  of  iudiri- 
duals  to  which  he  is  not  a  party,  can  lead  to  no  conclusion  beyond  that 
of  the  agent  entertaining  a  certain  opinion  or  conviction  of  the  testators 
state  of  mind.  No  one  of  the  letters  is  expressly  proved  to  have  been 
opened  by  the  testator,  or  in  any  way  recognised  by  him.  They  were 
all  found,  indeed,  in  a  place  where  a  rational  man  might  be  supposed 
to  have  placed  them ;  but,  before  any  inference  to  that  effect  can  be 
made  respecting  the  testator,  it  must  be  assumed  that  he  acted  rationally. 
A  man  in  his  sound  mind  would  probably  have  placed  the  letters  wher< 
they  were  found  after  the  testator's  death  ;  but  as  the  question  to  be 
tried  is,  whether  he  was  of  sound  mind  or  not,  it  is  arguing  in  a  vicious 
circle  to  say  that  the  testator  must  be  supposed  to  have  placed  the  let- 
ters in  a  particular  place,  because  a  man  of  sound  mind  would  have  done 
so,  and  from  thence  to  infer  that  he  was  of  sound  mind,  because  he  dis- 
posed of  his  letters  in  a  rational  manner.  A  distinction,  however,  has 
been  insisted  upon  respecting  the  letter  addressed  to  him  by  Mr.  Mar- 
ton,  because  the  contents  of  the  letter  appear  to  have  been  acted  upon, 
the  letter  having  contained  a  request  that  the  testator  would  order  his 
attorney  to  take  some  step  for  the  purpose  of  proposing  an  arrangement 
between  the  testator  and  the  parish;  and  the  letter  having  been  found  en- 
dorsed by  the  attorney,  who  must,  therefore,  have  received  it. 

But,  in  my  opinion,  the  objection  already  stated  applies  to  this  letter 
as  well  as  to  the  others.  If  it  be  to  be  inferred  that  the  testator  delivered 
the  letter  to  his  attorney,  his  doing  so  affords  evidence  of  his  capacitv  to 
understand  the  letter ;  but  until  it  be  shown  by  some  evidence  beyond 
the  contents  of  the  letter,  that  it  came  to  the  hands  of  the  attorney  bv 
the  act  of  the  testator,  the  admissibility  of  the  letter  in  evidence  must  bi 
open  to  precisely  the  same  objection  as  that  which  applies  to  the  letten 
found  in  his  private  apartment. 

Who  placed  the  letters  in  that  apartment^  and  who  delivered  Mi 
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Marten's  letter  to  the  attorney,  are  questions,  the  answers  to  which  de 
pend  upon  the  inference  to  be  drawn  from  a  supposed  sound  state  of 
mind ;  and  as  the  existence  or  non-existence  of  that  state  of  mind  is  the 
matter  in  issiie,  no  legitimate  conclusion  can  be  drawn  from  assuming 
either  one  alternative  or  the  other. 

The  practice  of  the  Ecclesiastical  Courts,  relied  upon  by  the  defend- 
ant below,  however  adapted  to  the  constitution  of  those  Courts,  appears 
to  be  at  variance  with  the  principles  of  evidence  by  which  the  Courts 
of  common  law  are  governed,  and  not  to  be  binding  upon  them. 

For  these  reasons,  therefore,  without  farther  detaining  your  lordships, 
the  answer  which  I  have  humbly  to  give  to  your  lordships*  question  is, 
that  no  one  of  the  letters  was  admissible  on  behalf  of  the  defendant 
below. 

Boll  AND,  B.  The  question  proposed  for  the  opinion  of  the  judges 
is,  whether  three  letters  tendered  in  evidence  in  an  action  of  ejectment, 
in  which  the  defendant  in  error  was  the  plaintiff  below,  and  the  plain- 
tiff in  error  was  the  defendant  below,  and  which  letters  were  rejected 
by  the  learned  judge,  were  any  or  either  of  them  admissible. 

The  matter  in  issue  between  the  parties  was  the  validity  of  a  will 
and  codicil  under  which  the  defendant  in  the  action  claimed  ;  and  it  be- 
came and  was  a  matter  in  controversy  whether  or  not  John  Marsden 
was  and  had  been,  from  his  attaining  to  competent  age  in  the  year  1779, 
and  down  to,  and  at  the  time  of  his  making  the  will  and  codicil  in  ques- 
tion in  the  years  1822  and  1825  respectively,  a  person  of  sound  mind 
and  memory,  and  capable  of  disposing  of  his  property  by  will.  As  evi- 
dence to  maintain  the  affirmative,  the  counsel  for  the  defendant  proved 
that  after  the  death  of  the  said  John  Marsden,  many  letters  addressed 
to  him  by  various  persons  were  found  with  other  papers  in  a  cupboard 
under  his  bookcase  in  his  private  room  ;  that  to  many  of  these  letters 
answers  had  been  written  and  sent  in  the  handwriting  of  and  signed  by 
the  said  John  Marsden ;  and  that  upon  some  others  of  the  letters  so  found 
there  were  endorsements  in  the  handwriting  of  the  said  John  Marsden. 
The  letters  so  answered  and  so  endorsed  were  tendered  and  received  in 
evidence  at  the  trial.  Amongst  the  letters  so  found  there  were  three 
letters,  upon  the  admissibility  of  which  the  opinion  of  the  judges  is  re- 
quired by  your  lordships.  It.  will  be  convenient  to  set  out  the  letters, 
and  afterwards  to  observe  upon  the  evidence  by  which  the  counsel  for 
the  defendant  contended  for  their  reception.  -The  first  was  a  letter  ad- 
dressed to  the  said  John  Marsden  by  one  Charles  Tatham,  the  brother 
of  the  lessor  of  the  plaintiff  in  the  action,  and  a  cousin  of  the  said  John 
Marsden;  that  letter  is  in  these  words:  (here  the  learned  baron  read 
the  letter:) 

The  second  was  a  letter  addressed  to  the  said  John  Marsden  at  Wen- 
nington  Hall  by  one  Oliver  Martin ;  (the  learned  baron  read  it:) 

The  third  was  a  letter  from  Henry  Ellershaw  : — (after  reading  it  the 
learned  baron  proceeded :) 

In  order  to  establish  the  authenticity  of  the  letter  from  Charles  Tat- 
ham, the  defendant  proved  that  it  was  marked  with  the  London  post 
mark  as  a  ship  letter;  that  it  was  in  the  handwriting  of  Charles  Tatham, 
and  addressed  to  John  Marsden,  Esq.,  Wennington  Hall,  where  he  theiv 
resided;  that  Charles  Tatham  was  personally  acquainted  with  the  said 
John  Marsden,  and  at  the  time  of  the  trial  had  been  dead  many  years. 
In  order  to  show  in  addition  to  the  evidence  of  the  place  where  the  let-* 
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ter  was  found,  that  the  letter  had  come  to  the  knowledge  of  John  Mars- 
den,  and  had  been  dealt  with  by  him,  the  defendant  produced  and  read 
the  copy  of  a  letter  from  the  said  John  Marsd^n  to  the  said  C!iarles  Tat- 
ham, found  amongst  the  papers  of  the  said  John  Marsden,  and  in  his 
handwriting;  that  letter  was  in  these  words: — (The  learned  baron 
read  it.) 

Now,  from  the  evidence  given  by  the  defendant  respecting  the  second 
letter,  it  appears  that  Oliver  Marton,  the  writer  of  it,  was  at  its  date  the 
vicar  of  Lancaster,  a  town  about  eleven  miles  distant  from  the  then  re- 
sidence of  the  said  John  Marsden ;  that  he  was  acquainted  with  the  said 
John  Marsden;  that  he  had  been  dead  upwards  of  thirty  years;  and 
that  an  endorsement  upon  the  letter  in  the  words  and  figures,  "20th  May, 
1786,  letter  from  Mr.  Marton  to  Mr.  Marsden,"  was  in  the  handwriting 
of  one  James  Barrow,  who  had  been  dead  thirty-five  years,  and  who,  at 
the  time  of  the  date  of  the  letter,  was  the  attorney  of  Mr.  Marsden. 

It  also  appears  from  the  evidence  given  on  the  part  of  the  defendant  re- 
specting the  third  letter, that  the  said  Henry  Ellershaw  had  been  for  several 
years  the  curate  of  the  chapelry  of  Hornby,  to  which  he  had  been  appoint- 
ed by  the  said  John  Marsden  as  patron  of  the  said  chapelry:  that  he  had 
been  dead  some  years ;  that  the  letter  was  in  his  handwriting ;  and  that 
it  had  been  written  by  him  in  the  presence  of  the  Rev.  John  Garnelt, 
his  assistant,  when  he  the  said  Henry  Ellershaw  was  about  relinquish- 
ing his  preferment.  All  the  three  letters  were  found  open,  and  with 
their  seals  broken. 

Now,  my  lords,  connected  as  I  have  been  with  the  inquiry  out  of  which 
the  question  proposed  for  decision  arises,  in  having  been  twice  examined 
as  a  witness  on  the  trial  of  the  action  of  ejectment  on  the  part  of  the  de- 
fendant to  establish  the  competency  of  Mr.  Marsden,  at  the  time  I  knew 
him,to,make  the  will  in  dispute,  and  as  my  acquaintance  with  him,  and 
my  opportunities  of  forming  an  opinion  of  the  state  of  his  mind,  and  the 
extent  of  his  capacity,  included  the  period  at  which  the  last  of  the  three 
letters  was  written,  I  find  myself  placed  in  a  difficult  position.  It  is  no 
easy  task  for  me  to  look  at  the  question  in  the  abstract,  independently 
of  my  conviction  of  the  capability  of  Mr.  Marsden  to  understand  these 
letters,  and  to  deal  with  them  as  their  contents  called  upon  him  to  do.  I* 
shall,  however,  in  the  opinion  I  deliver,  endeavour  strictly  to  do  so. 

To  determine  this  question  it  will  be  right  to  consider  what  are  the 
rules  which  are  to  be  applied,  and  by  which  we  are  to  be  guided.  I 
take  it  to  be  settled,  that  in  order  to  show  the  state  of  mind  and  under- 
standing of  a  person  whose  competency,  as  in  the  present  case,  is  brought 
in  question,  whatever  is  said,  written,  or  done  by  the  friends  of  the  party 
and  of  others  who  may  have  had  transactions  with  him,  is  evidence  to 
be  submitted  to  the  jury  who  are  to  decide  upon  such  competency,  pro- 
vided what  has  been  so  said,  written,  or  done,  can  be  proved  to  have 
been  known  to  and  acted  upon  by  such  party. 

Now,  in  confining  myself  to  this  rule,  I  do  not  mean  to  be  understood 
as  having  lost  sight  of  the  position  put  forward  and  strongly  relied  oa 
by  the  learned  counsel  for  the  defendant  below,  that  the  conduct  of  others 
toward  and  respecting  the  testator,  although  not  amounting  to  conduct 

1)ersonal  to  him,  may  be  used  in  support  of  the  admissibility  of  these 
etters ;  nor  to  have  passed  over  without  notice  the  practice  of  the  Ec- 
clesiastical Courts  in  reference  to  evidence  of  that  description ;  or  not  to 
have  given  due  weight  to  the  high  authority  of  the  very  learned  judge 
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of  the  Prerogative  Court,  Sir  John  Nicholi,  in  the  judgments  dehvered 
by  him  in  the  cases  of  Wheeler  and  Batsford  v.  Alderson^  3  Haggard's 
Ecclesiastical  Reports,  574  ;  and  Waters  v.  Howletty  Ibid.  790 ;  and 
the  fuller  report  of  the  judgment  in  the  latter  case  in  1  Adol.  &  EI.  8, 
(28  E.  C.  L.  R.  16.)  Although  I  cannot  adopt  the  entire  repudiation 
of  such  evidence  in  our  Courts  of  common  law,  as  some  of  my  learned 
brethren  in  their  judgments  in  a  former  stage  of  the  proceedings  in  this 
cause  have  done,  yet  as  my  opinion  proceeds  upon  grounds  within  the 
limit  of  the  rule,  upon  the  application  of  which  there  can  be  no  doubt,  it 
will  not  be  necessary  to  consider  whether  or  not  the  practice  of  the  Ec- 
clesiastical Courts  of  admitting  such  evidence  can  be  legally  adopted  to 
the  full  or  any  extent  in  a  Court  of  common  lawi 

Under  these  circumstances,  the  question  therefore  is,  whether  the 
place  in  which  these  letters  were  found,  the  various  other  letters  and 
papers  with  which  they  were  found,  and  the  state  in  which  such  papers 
and  letters  were,  and  the  other  proofs  relied  on  as  showing  a  dealing 
with  the  three  letters  by  Mr.  Marsden,  were  sufficient  to  make  them,  or 
either  of  them,  admissible  in  evidence. 

That  I  may  put  this  question  into  a  proper  state  for  consideration,  it 
is  necessary- to  look  at  it  as  untainted  with  any  fraud  or  sinister  contri- 
vance whatever,  either  as  to  the  place  where  the  letters  were  found,  the 
accompanying  papers  and  letters  with  which  they  were  found,  and  the 
btate  in  which  the  three  letters  were  at  the  time  of  their  discovery. 

Considering  all  the  circumstances  surrounding  them,  and  looking,  in 
addition,  to  the  contents  of  the  letters  themselves,  it  appears  to  me  that 
they  were  all  of  them  receivable  in  evidence.  The  evidence  respecting 
them,  which  applies  in  common  to  the  three,  are  the  place  and  company 
in  which  they  were  found,  and  their  being  in  the  handwriting  of  the 
persons  from  whom  they  purport  to  have  come;  their  being  addressed 
to  Mr.  Marsden;  and  their  being  found  open  with  their  seals  broken. 
As  to  the  place  where  they  were  found,  it  was  a  cupboard  under  the 
bookcase,  in  the  private  room  of  Mr.  Marsden ;  and  the  letters  were 
found  open.  Where  could  papers  belonging  to  a  private  country  gen- 
tleman have  been  more  naturally  looked  for?  But  it  is  suggested  they 
might  have  been  thrown  there  unnoticed  and  miread.  Is  this  to  be 
presumed,  when  the  company  in  which  they  are  found,  and  the  fact  of 
their  being  open  rebuts  the  inference  ?  Papers  found  in  the  possession 
of  persons  charged  with  conspiracy  and  treason  have  been  given  in 
evidence  against  them;  the  presumption  being  that  they  had  been  read, 
and  that  the  contents  were  known  to  the  parties.  In  the  present  case 
there  have  been  further  and  more  decisive  acts  done.  The  letters  are 
found  with  their  seals  broken ;  and  the  other  letters  found  with  them  show 
that  Mr.  Marsden,  by  the  endorsements  in  his  own  handwriting  upon 
several  of  them,  was  perfectly  competent  to  mark  and  register  his  having 
dealt  with  them ;  and  such  letters  so  endorsed  by  him,  were  admitted 
and  read;  but  on  account  of  the  absence  of  similar  endorsements  on  the 
letters  in  question,  they  were  rejected.  If  no  other  proof  of  Mr.  Mars- 
den having  dealt  with  these  letters  had  been  given,  I  submit  it  was 
amply  sufficient  to  call  upon  the  learned  judge  to  lay  them  before  the 
jury;  but  there  are  other  reasons  arising  out  of  the  letters  themselves, 
and  other  facts  applicable  to  each  respectively,  that  appear  to  me  to 
fortify  this  opinion,  and  place  the  matter  beyond  the  reach  of  doubt. 

I  will  take  each  letter  separately.  The  first  is  that  written  in  1784, 
VOL.  xxxin. — 54 
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hy  Charles  Tatham,  the  brother  of  the  lessor  of  the  plaintifil  It  is  a 
letter  couched  in  terms  of  friendship,  written  by"  a  cousin  who  was  well 
acquainted  with  the  testator.  It  inquires  affectionately  after  several 
members  of  his  family  who  were  living  under  the  roof  of  Mr.  Marsden. 
Mr.  Marsden  is  addressed  in  the  language  of  respect;  not  an  expression 
is  contained  in  it  showing  that  the  writer  considered  him  other  than  a 
person  of  intellect  equal  to  ,his  own.  The  relationship  in  which  he 
stood  would  have  prevented  him  so  treating  Mr.  Marsden  if  he  had 
considered  him  of  weak  and  imbecile  mind,  and  incapable  of  managing 
his  own  aftairs.  He  was  the  brother  of  the  lessor  of  the  plaintiff,  who 
claims  as  the  heir  at  law  of  Mr.  Marsden  ;  and  although  it  does  not  ap- 
pear whether  older  or  not  than  his  brother,  he  had  a  deep  interest  ia 
the  incompetency  of  Mr.  Marsden  to  make  a  will,  if  such  incompetency 
existed.  The  letter  of  Mr.  Marsden  to  Charles  Tatham,  contains  proof 
sufficient  to  satisfy  me  that  Mr.  Marsden  had  dealt  with  his  cousin's 
letter.  That  he  corresponded  with  him  is  clear.  It  acknowledges  the 
receipt  of  a  map  from  him;  in  it  he  mentions  a  former  letter  that  he 
(Mr.  Marsden)  had  written  to  him  with  an  account  of  his  nurse's  death; 
and  in  allusion  to  and  noticing  the  kind  expressions  in  the  postscript  of 
Charles  Tatham's  letter, — "  Pray  give  my  kind  love  to  my  aunt,  my 
brother,  and  my  cousin  Betty," — Mr.  Marsden  in  his  letter  to  him  says, 
"  My  aunt  has  had  very  poor  health  since  you  left  England ;  she  has 
scarce  ever  been  well ;  I  am  in  hopes  she  is  getting  better  again.  I 
think  that  change  of  air  and  a  journey  would  be  of  service  to  her.  We 
had  an  account  of  poor  Mrs.  Smith's  death ;  she  died  at  St.  Albans  on 
the  7th  instant.  My  aunt  has  had  a  letter  from  your  brother  Harry; 
he  is  very  well." 

Now,  I  cannot  read  this  letter  without  considering  this  part  of  it  as 
intended  by  Mr.  Marsden  to  be,  and  as  amounting  to  an  acknowledg- 
ment of  the  letter  of  1784. 

The  next  letter  in  point  of  date  is  that  of  Mr.  Marton  in  1786.  The 
writer  was  at  that  time  the  vicar  of  Lancaster, and  acquainted  with  Mr. 
Marsden.  The  letter  is  on  business,  and  it  is  couched  in  terms  which 
show  that  the  subject  matter  to  which  it  referred,  was  not  of  the  most 
pleasant  kind.  It  states  the  necessity  that  some  agreement  should  be 
come  to  between  Mr.  Marsden  and  the  parish  or  township,  or  disagree- 
able things  would  unavoidably  happen.  Mr.  Marton  recommends  that 
a  case  should  be  settled  by  the  attorneys  of  the  respective  parties,  and 
laid  before  counsel,  to  whose  opinion  both  sides  should  submit,  other- 
wise much  trouble  and  expense  would  be  occasioned  ib  both  parties; 
and  requests  that  Mr.  Marsden  will  order  his  attorney  to  wait  on  Mr. 
Atkinson  or  Mr.  Wilkinson.  It  is  addressed  to  Mr.  Marsden  at  Wen- 
nington.  Mr.  James  Barrow  was  at  that  time  the  attorney  of  Mr. 
Marsden;  and  in  the  handwriting  of  that  gentleman,  is  endorsed  <<20th 
May,  1786,  letter  from  Mr.  Marton  to  Mr.  Marsden."  Upon  what  fair 
ground  can  it  be  contended  that  thi«  letter  was  not  admissible  ?  Mr. 
Marsden  was  the  person  to  whom  Mr.  Marton  would  address  his  re- 
quest, and  it  is  shown  that  he  did  so ;  and  from  the  words  <^  I  am,  sir, 
with  compliments  to  Mrs.  Cookson,"  with  which  he  closes  his  letter,  it 
appears  to  be  clear  that  it  was  intended  to  be  delivered  to  Mr.  Marsden 
personally.  It  is  found  with  its  seal  broken  in  the  bookcase  of  Mr. 
Marsden,  the  depository  of  many  other  of  his  letters  and  papers,  and 
has  been  dealt  with  in  the  way  requested  and  pointed  out  by  the  writer. 
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It  is  placed  in  the  hands  of  Mr.  Marsden's  attorney,  and  it  is  marked 
by  him  as  a  man  of  business  would  authenticate  any  document  which 
had  been  acted  upon  by  him  in  the  matter  to  which  it  referred. 

Then,  the  last  letter  is  that  of  the  Rev.  Henry  Ellershaw,  of  the  3d 
of  October,  1799.  The  writer  had  been  the  curate  of  the  chapelry  of 
Hornby  for  several  years;  he  had  been  appointed  by  Mr.  Marsden, 
and  by  the  letter  in  question  he  resigned  the  preferment  in  terms  of 
respect,  affection,  and  gratitude,  into  the  hands  of  his  patron.  I  will 
not  call  in  aid  as  a  proof  of  the  truth  of  the  contents,  as  to  the  compe- 
tency of  Mr.  Marsden,  the  sacred  character  of  the  writer,  and  the 
reverend  person  who  was  present  at  the  lime  the  letter  was  written ; 
nor  will  I  attempt  to  rely  upon  the  improbability,  I  might  say  impossi- 
bility, of  the  one  having  used  and  the  other  having  sanctioned  the  use 
of  the  terms  to  Mr.  Marsden,  contained  in  this  letter,  if  there  had  been 
any  ground  for  supposing  tha;t  he  was  at  the  time  the  weak  and  incom- 
petent person  it  was  sought  by  the  lessor  of  the  plaintiff  to  show  him  to 
have  been,  although  such  considerations  were,  upon  the  hearing  of  this 
matter  on  a  former  occasion,  elaborately  urged  and  forcibly  relied  on 
by  one  of  my  learned  brothers,  for  whose  knowledge,  derived  from  a 
long  experience,  I  entertain  the  highest  respect.  I  have  abstained  from 
so  doing,  because  it  appeared  to  me  that  this  case  could  be  brought 
within  the  strict  rule  which  I  prescribed  to  myself,  for  my  guidance  in 
forming  my  judgment  upon  this  question,  and  to  avoid  any  doubt  that 
might  be  raised  upon  the  supposed  difference  that  is  said  to  exist  be- 
tween the  rule  of  evidence  upon  inquiries  of  this  nature  in  the  Ecclesi- 
astical Courts  and  those  of  the  common  law. 

It  is  contended  that  no  answer  is  shown  to  have  been  sent  by  Mr. 
Marsden  to  this  letter;  and  although  I  admit  such  appears  to  have  been 
the  case,  I  rely  upon  bringing  it  within  the  rules  by  the  acts  of  Mr. 
Marsden  respecting  it.  The  evidence  applicable  to  it  is  that  which  I 
have  before  relied  on  as  common  to  the  three,  and  in  addition  to  it  is 
the  material  fact  of  the  resignation  of  the  preferment  by  Mr.  Ellershaw. 

Now,  upon  the  whole,  from  the  fullest  consideration  I  have  been 
able  to  give  to  this  question,  I  have,  my  lords,  arrived  at  the  conclu- 
sion, th£^t  the  three  letters  were  received  by  Mr.  Marsden,  and  so  dealt 
with  by  him  as  to  bring  them  within  the  rule  by  which  their  admissi- 
bility is  to  be  tried ;  and  my  judgment  therefore  is,  that  they  were  evi- 
dence upon  the  issue  raised  between  the  parties  in  the  action,  and  ought 
not  to  have  been  rejected. 

Parke,  B.  I  do  not  think  it  necessary  to  trouble  your  lordships  by 
repeating  at  length  the  reasons  which  I  gave  in  the  Court  below,  for 
the  opinion  that  none  of  the  three  letters  are  admissible  in  evidence. 
As  the  printed  cases  contain  copies  of  the  judgments  delivered  in  the 
Exchequer  Chamber,  and  I  do  not  find  any  reason  for  varying  or  quali- 
fying the  opinion  I  expressed,  I  will  therefore  state  very  concisely  the 
grounds  upon  which  I  conclude  that  the  three  letters  were  properly 
rejected. 

These  letters  are  sufficiently  proved  to  have  been  written  and  sent  to 
the  house  of  the  deceased  by  persons  now  dead,  and  they  indicate  the 
opinion  of  the  writers  that  the  alleged  testator  was  a  rational  person, 
and  capable  of  doing  acts  of  ordinary  business.  But  it  is  perfectly  clear 
that  in  this  case  an  opinion  not  given  upon  oath  in  a  judicial  inquiry 
between  the  parties  is  no  evidence ;  for  the  question  is  not  what  the 


850  Wright  v.  Doe  d.  Tatham.   E.  V.  1838.  [543 

capacity  of  the  testator  was  reputed  to  be,  but  what  it  really  was  m 
point  of  fact;  and  though  the  opinion  of  a  witness  upon  oath,  as  to  that 
fact,  might  be  asked,  it  would  only  be  a  compendious  mode  of  ascer- 
taining the  result  of  the  actual  observation  of  the  witness,  from  acts 
done,  as  to  the  habits  and  demeanour  of  the  deceased.  Nor  is  the  evi- 
dence the  more  admissible,  because  the  persons  writing  the  letters  do 
not  merely  express  an  opinion  in  writing,  but  prove  their  beliefof  itby 
acting  upon  it  to  the  extent  of  sending  the  letters  and  putting  them  in 
the  course  of  reaching  the  person  addressed.  After  all,  it  is  but  an  ex- 
pression of  an  opinion  vouched  by  an  act,  and  by  an  act  not  so  strong 
by  any  means  as  others  done  to  third  persons,  which  are  allowed  onali 
hands  to  be  inadmissible;  not  even  so  strong  nor  so  confirmatory  of  the 
truth  of  the  communication  as  a  simple  letter  written  to  another  man. 
If  the  opinion  of  a  person  be  of  itself  inadmissible,  the  act  which  only 
proves  the  beliefof  that  person  in  its  truth,  and  is  irrelevant  to  the  issue, 
except  for  that  purpose,  cannot  render  it  admissible. 

Besides  that,  there  is  another  ground,  and  the  only  other  ground  on 
which  these  letters  are  argued  to  be  receivable  in  evidence,  and  that  is, 
that  there  was  proof  in  this  case  of  acts  done  by  the  testator  in  reference 
to  these  letters,  or  at  least  one  of  them,  which  render  the  contents  ad- 
missible by  way  of  explanation  of  those  acts.  Those  acts  are  the  open- 
ing of  two  of  the  letters,  and  placing  them  in  the  supposed  usual  re- 
pository of  the  papers  of  the  deceased,  and  the  opening  of  the  third  one, 
and  transmitting  it  to  the  attorney,  Mr.  Barrow. 

The  answer  to  this  argument  is,  that  there  is  no  direct  proof  whatever 
of  these  acts  being  done  by  the  testator ;  and  as  to  indirect  proof,  to  in- 
fer that  the  testator  did  the  acts,  is  to  assume  the  very  fact  to  be  proved. 
All  these  letters  are  on  the  same  footing,  though  the  objection  to  the 
admissibility  of  the  last  is,  at  first  sight,  not  so  apparent.  If  there  were 
a  specific  issue,  or  it  became  material  in  any  issue  as  to  the  property  of 
the  deceased,  in  his  lifetime,  or  after  his  death,  to  inquire  whether  he 
opened  the  letters  addressed  to  him  and  comnxunicated  one  to  Mr.  Bar- 
row, it  would  be  inferred  that  Mr.  Marsden  did  so :  but  why  would  it  be 
so  inferred  ?  Because  in  any  inquiry  not  upon  the  subject  of  compe- 
tency, it  would  be  presumed  that  he  was  capable  of  these  acts  of  busi- 
ness; and  upon  that  ground  only.  But  here  the  only  question  is, 
whether  he  was  capable  of  doing  these  acts?  For  the  purpose  of 
showing  his  capacity  to  make  a  will,  the  evidence  is  offered;  and  to 
prove  that,  a  letter  found  in  the  repository  in  an  open  stSite,  with  the 
endorsement  of  Mr.  Barrow  upon  it,  is  produced  to  show  that  the  tes- 
tator was  competent  to  open  the  letter  and  to  read  it  over  and  to  refer 
it  to  his  attorney.  If  it  be  asked  to  use  all  this  as  indirect  evidence,  that 
is,  as  an  inference  that  he  did  the  acts,  how  can  I  so  use  it,  except  upon 
the  ground  that  if  he  was  capable  of  such  acts  of  business,  it  is  to  be 
presumed  that  he  and  not  some  oneelse  did  this?  but  that  is  to  assume 
the  degree  of  competence  which  the  facts  are  adduced  in  order  to  prove. 
The  argument  then,  proceeds  in  a  circle: — ^because  he  had  sufficient 
ability  to  do  these  acts  of  ordinary  business,  therefore  it  is  to  be  inferred 
that  he  did  them,  and  because  he  did  them,  is  to  be  also  inferred  thai 
he  was  of  sufficient  ability  to  do  these  acts  of  ordinary  business.  No 
such  inference  can  be  made  without  an  assumption  of  the  very  fact  in 
question.  It  is  said  that  the  other  facts  which  are  stated  in  the  bill  of 
exceptions  are  sufficient  to  raise  an  inference  of  competence,  and  there- 
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fore  to  prove  that  the  testator  did  the  acts  of  opening  and  depositing  the 
two  letters,  and  of  transmitiing  the  thicd  to  Mr.  Barrow:  but  that  is  a 
fallacy,  because  the  question  as  to  the  adnnssibility  of  the  evidence  is, 
whether  these  particular  facts  do  of  themselves  conduce  to  prove  cona- 
petence,  for  in  no  other  way  are  they  receivable  in  evidence.  Upon 
the  whole,  and  under  these  circumstances,  I  am  therefore  of  opinion, 
that  all  the  three  letters  were  properly  rejected. 

Vaughan,  J.  The  question  proposed  for  the  consideration  of  the 
judges  is,  whether  the  three  letters  stated  in  the  bill  of  exceptions,  or 
either  of  them,  were  properly  rejected  by  the  learned  judge  upon  the 
trial  of  the  cause  as  inadmissible  in  evidence.  In  approaching  the  dis- 
cussion of  this  subject,  after  every  argument  has  been  exhausted  both 
at  the  bar  of  this  house,  and  by  my  learned  brothers  who  have  preceded 
me,  which  talents  or  research  could  supply,  and  where  so  little  of 
authority  has  been  found  to  guide  our  steps,  I  should  be  without  excuse 
if  I  trespassed  at  any  unreasonable  length  upon  your  lordships'  valuable 
time.  The  question  for  the  determination  of  the  jury  was,  whether  the 
testator,  John  Marsden,  from  his  attaining  to  competent  age  in  the  year 
1779,  was  down  to,  and  at  the  time  of  making  his  will  and  codicil  re- 
spectively in  the  years  1822  and  1825,  of  sound  mind,  memory,  and 
understanding,  and  capable  of  executing  a  will.  So  large  and  compre- 
hensive an  issue,  embracing  a  period  not  less  than  forty-six  years  of  the 
testator's  life,  made  all  that  he  said,  all  that  he  wrote,  and  every  act  that 
he  did,  relevant  and  pertinent  to  the  proof  of  it. 

Now  it  appears  not  to  be  disputed  that  the  letters  which  are  the  sub-^ 
ject  of  the  present  inquiry,  considered  merely  with  reference  to  the  ex- 
pressed opinions  of  the  several  writers,  are  inadmissible  in  evidence. 
They  are  not  sanctioned  by  the  solemnity  of  an  oath:  they  are  not  sub- 
jected to  the  test  of  cross-examination:  and  they  are  not  within  the 
bounds  of  the  great  rule  of  evidence  which  requires  the  presence  of  both 
these  circumstances.  Considered  therefore  as  independent  evidence  in 
the  character  of  expressed  opinions,  they  are  liable  to  all  the  objections 
to  which  hearsay  evidence  is  exposed.  But  we  are  called  upon  to  give 
them  greater  weight  in  the  character  of  acis  superadded  to  opinion,  or, 
as  it  is  expressed  by  counsel,  as  treatment  of  the  testator  by  those  who 
knew  him.  Now  the  term  treatment,  as  properly  and  commonly  ap- 
plied, intends  no  more  than  the  conduct  of  one  man  to  another.  A  more 
complex  notion  is  involved  in  it  when  used  in  its  loosest  sense:  it  then 
conveys  the  idea  of  the  acts  and  conduct  of  one  party  leading  to  and 
met  by  the  acts  and  conduct  of  another.  If  the  word  treatment,  as  it  is 
insisted  on  in  the  discussion,  is  intended  merely  to  convey  the  idea  o' 
acts  performed  by  those  who  wrote  the  letters  expressive  of  their  opinions, 
the  argutnent  in  favour  of  their  admissibility  has  not,  I  conceive,  based 
itself  upon  firmer  ground.  Acts  performed  by  strangers,  expressive  not 
merely  of  opinion,  but  of  the  strongest  conviction,  even  in  cases  where 
such  conviction  conflicts  altogether  with  the  interest  of  the  person  en- 
tertaining it,  the  law  will  not  allow  to  be  presented  to  the  minds  of  jury- 
men as  evidence.  They  are  merely  opinions  expressed  in  different  Ian 
guage,  in  the  language  of  conduct  instead  of  the  language  of  words. 
They  may  be  acts  involving  a  great  sacrifice  of  personal  interest;  as  the 
payment  of  a  policy  of  insurance  by  an  underwriter  on  a  marine  loss; 
and  therefore  as  moral  evidence  they  may  be  very  cogent;  yet  does  the 
iaw^more  rigid  and  inflexible^  resist  the  weight  of  such  moral  evidence, 
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although,  in  the  ordinary  transactions  of  life,  common  sense  and  expe- 
rience might  possibly  yield  to  it.  As  acts  of  strangers,  the  law  regards 
them  as  personal  admissions,  which  cannot  affect  third  parties.  As  the 
opinions  of  strangers,  they  bear  the  general  insufficiency  and  infirmity 
of  hearsay  evidence,  without  any  claim  to  the  privilege  which,  in  some 
particular.subjects  of  inquiry,  is  extended  to  that  class  of  proof.  Thus, 
conceding  in  favour  of  the  argument  what  is  most  questionable,  namely, 
that  a  letter  written  and  sent  implies  an  act  performed  as  distinguished 
from  a  declaration  made,  yet  still  does  it  seem  clear  that  the  acts  of  a 
person,  however  pregnant  with  opinion,  cannot  be  offered  in  evidence 
as  proof  of  the  truth  of  that  opinion  where  the  issue  lies  between  other 
parlies.  Such  seem  the  legal  consequences  if  we  interpret  the  word 
treatment  as  insisted  upon  in  the  argument  according  to  its  strict  inter- 
pretation, "  as  the  conduct  of  one  person  towards  another." 

I  think  the  case  is  not  assisted  by  such  a  view  of  the  matter,  and 
therefore  we  are  forced  into  contact  with  the  other  meaning  with  which 
it  may  be  invested,  as  implying  the  conduct  of  one  person  to  another, 
leading  to  and  met  by  certain  acts  and  conduct  on  the  part  of  such  other 
person.  And  it  must  be  confessed  that  if  any  acts  on  the  part  of  the 
testator  could  be  proved,  either  by  letter  or  from  other  sources,  all  de- 
clarations and  writings  which  tend  to  explain  such  acts  may  be  put  in 
evidence.  The  principle  then  upon  which  alone  the  letters  can  claim 
admission,  is  the  following : — That  where  any  facts  are  proper  evidence 
upon  an  issue,  all  oral  or  written  declarations  which  can  explain  such 
facts  may  be  received  in  evidence.  I  have  stated  it  thus,  because  I 
conceive  that  the  decision  of  the  present  question  must  rest  upon  this 
principle.  The  rule  cannot  be  adequately  satisfied,  nor  its  meaning 
fulfilled,  unless  we  are  convinced  of  the  presence  of  two  conditions: 

First,  That  there  were  acts  which  would  constitute  good  primary 
evidence. 

Second,  That  the  oral  or  written  declarations  throw  light  upon  and 
explain  such  acts. 

Then,  in  the  first  place,  it  may  be  asked,  is  there  any  evidence  of  acts 
done  by  the  testator  upon  the  letters  in  question,  or  any  one  of  them?  I 
am  of  opinion  that  there  is  fair  ground  for  such  inference.  Certain 
letters  are  found  in  a  man^s  private  room,  in  the  cupboard  of  his  book- 
case, with  the  seals  broken,  in  company  with  other  letters,  some  of 
which  have  endorsements  in  his  handwriting,  and  others  of  which  have 
been  answered  in  his  handwriting.  Do  not  all  these  facts  conspire  to 
prove,  or  lead  almost  irresistibly  to  the  conclusion,  that  the  letters  in 
question  had  their  seals  so  broken,  and  were  perused  by  him.  It  has 
been  argued  at  the  bar,  that  to  raise  this  presumption  we  assume  the 
man*s  competency,  which  is  the  point  to  be  proved :  a  little;  reflection 
will,  I  think,  show  this  reasoning  to  be  vicious.  In  the  first  place,  the 
argument  does  not  assume  any  competency  at  all;  and  in  the  second 
place,  the  competency  which  is  inferred  is  not  the  competency  which  is 
disputed  ;  namely,  the  competency  to  make  a  will.  First,  we  do  not  as- 
sume any  competency,  we  infer  it;  and  for  that  very  reason  we  do  not 
assume  it  because  we  infer  it.  Nothing  is  assumed  which  is  not  taken 
for  granted  without  any  proof,  and  nothing  is  inferred  which  is  so  taken 
for  granted.  And  I  infer  that  the  testator  was  competent  to  open  the 
seal  and  peruse  the  letters,  because  the  answers  and  endorsements  to  the 
other  letters  in  his  handwriting  prove  him  competent  so  to  do;  and  we 
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conclude  that  he  actually  did  open  and  peruse  these  letters,  because  the 
fact  of  finding  them  opened  in  his  private  drawer,  and  in  the  company  of 
letters  which  he  must  be  taken  to  have  opened  and  perused,  furnishes  ' 
cogent  evidence  that  he  opened  and  perused  these.  But  we  do  not 
thereby  even  infer  him  competent  to  make  a  will.  We  conclude  him 
competent  to  open  and  read  a  letter,  but  that  is  not  the  point  at  issue, 
unless  these  two  competencies  are  identical. 

The  opening  and  perusing  a  letter  are  certainly  acts,  and  therefore 
they  stand  upon  the  same  footing  with  all  the  other  acts  of  a  man,  and 
may  be  properly  and  primarily  admitted;  how  far  they  are  valuable 
elements  in  a  body  of  proof  is  another  question  quite  distinct  from  the 
present.  They  are  acts  admissible  in  evidence  to  establish  the  point  at 
issue,  and  therefore  they  clear  the  way  for  the  introduction  of  any  oral 
or  written  declarations  which  can  explain  them,  and  for  none  but  such 
as  do  serve  to  explain  them.  And  thus  we  are  carried  on  to  the  ques- 
tion whether  the  contents  of  the  rejected  letters,  or  any  of  them,  can 
throw  any  light  upon,  and  explain  the  acts  so  established;  if  they  can, 
then  of  course  they  may  be  admitted,  if  not,  they  must  be  rejected. 

Now,  it  is  very  essential  to  bear  in  mind  what  is  the  fact  in  evidence 
with  regard  to  the  three  letters  generally,  (for  one  of  them,  that  with  the 
endorsement  of  Barrow  upon  it,  may  be  considered  upon  distinct 
grounds,)  in  the  explanation  of  which  the  contents  are  called  in  aid. 
The  only  fact  at  which  we  have  arrived,  is  that  of  the  testator  having 
opened  the  letters,  and  probably  having  cast  his  eye  over  the  contents. 
Can  we  shed  any  new  light  upon  this  fact  by  the  contents  of  the  letters? 
I  think  I  am  warranted  in  saying  that  the  contents  of  a  letter  cannot 
tend  to  clear  up,  or  explain,  or  give  any  stamp  of  character  to  any  act, 
which  does  not  from  its  nature  import,  that  the  party  acting,  appre- 
hended or  misapprehended  its  contents.  If,  for  instance,  a  person  has 
answered  a  letter,  the  contents  of  the  first  letter  reflect  a  strong  light 
upon  the  second.  The  party  writing  the  answer  must  have  had,  or  be- 
lieved himself  to  have  had  the  contents  of  the  first  letter  in  his  mind. 
So,  if  it  can  be  shown  that  a  man  has  done  any  act  in  consequence  of 
having  read  a  letter,  that  letter  will  be  a* very  valuable  instrument  to 
lead  the  mind  to  a  proper  estimate  of  the  purpose  or  wisdom  of  such 
act.  In  all  these  cases,  there  is  some  act  flowing  from  an  apprehension 
or  a  misapprehension  of  the  contents  of  the  letter,  and  the  contents  are 
necessary  to  enable  us  to  form  a  judgment  of  the  soundness  or  absurdity 
of  such  apprehension.  Or  if  a  person  is  proved  by  gestures  or  words 
to  have  shown  certain  signs  of  passion  or  apathy  upon  reading  a  letter 
or  hearing  some  intelligence,  then  those  gestures  or  words,  or  that  ap- 
parent disregard,  will  prove  how  he  apprehended  such  contents,  and 
such  contents  may,  therefore,  be  received  to  lead  us  to  an  opinion  of  his 
temper  or  his  sanity.  But  in  such  cases  it  is  not  the  perusal  of  the  letter, 
but  the  acts  and  conduct  at  the  perusal  which  are  illustrated  by  the 
subject  matter  of  the  letter,  and  there  must  be  evidence  of  some  such 
acts  or  states  of  mind  in  order  to  justify  the  admission  of  such  declara- 
tions. In  some  cases,  indeed,  the  mere  omission  to  do  any  thing  upon 
the  receipt  of  intelligence,  might  be  proof  of  a  state  of  mind.  In  the  pre- 
sent case,  then,  there  is  no  fact  presented  to  us  but  that  of  mere  perusal 
and  casting  the  eye  over  the  contents.  There  is  nothing  as  applied  to 
two  of  the  letters  on  which  we  can  fairly  found  the  presumption  that  the 
testator  acted  as  upo/i  an  apprehension  of  what  they  contained. 
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Frum  any  thing  before  us  we  cannot  conclude  that  he  understood 
them,  or  that  he  misunderstood  them.  There  is  evidence  that  he  opened 
them,  but  were  we  in  the  absence  of  independent  evidence  to  assume 
that  he  understood  them,  we  should  be  perhaps  assuming  the  question 
of  his  sanity,  for  they  might  contain  a  discussion  on  some  newly  in- 
vented machinery,  or  a  question  of  political  economy,  or  some  problems 
in  education  generally  :  were  we  to  assume  that  he  did  not  understand, 
■we  should  be  running  into  the  contrary  extreme.  I  am  of  opinion, 
therefore,  that  with  respect  to  two  of  the  letters,  although  there  is  proof 
of  acts  performed  upon  them  by  the  testator,  yet  that  they  are  not  such 
acts  as  can  in  any  degree  be  illustrated  or  explained  by  the  contents  of 
the  letters  themselves,  and  consequently  that  such  letters  are  not  admis- 
sible. 

There  is  one  letter,  however,  that  with  the  endorsement  af  Barrow 
upon  it,  produced  under  different  circumstances,  and  on  which  I  think 
it  may  be  inferred  that  acts  of  a  different  character  have  been  perform- 
ed. It  is  found  in  company  with  the  others,  attended  therefore  by  the 
same  circumstances  in  general,  but  also  bearing  an  endorsement  in  the 
handwriting  of  the  testator's  attorney.  Now  it  is  evident  from  such 
endorsement  that  it  was  placed  by  some  one  in  the  hands  of  this  third 
person.  The  same  presumption  is  of  course  raised  upon  this  letter,  as 
upon  the  other  two ;  namely,  that  it  was  opened  and  perused  by  the 
testator,  and  beyond  this  we  have  the  fact  clearly  ascertained,  that  it 
went  into  the  hands  of  a  third  person.  Is  not  then  the  conclusion  forced 
upon  us,  that  it  was  the  testator  who  performed  this  act  upon  the  let- 
ter? and  if  so,  is  it  not  in  all  respects  such  an  act  as  the  contents  of  the 
letter  are  calculated  to  throw  light  upon  ?  It  is  very  different  from 
mere  perusal.  It  is  an  act  performed  in  consequence  of  perusal,  and  it 
necessarily  implies  that  the  testator  understood  its  contents  to  be  of 
such  a  nature  as  that  it  would  be  discreet  and  proper  so  to  deal  with  it 
By  presenting  such  a  letter  to  the  intelligence  of  a  jury,  we  enable  them 
to  form  a  judgment  whether  such  dealing  with  such  a  letter  were  really 
discreet  and  proper,  and  so  far  they  are  assisted  to  an  estimate  of  this 
testator's  state  of  mind.  They  cannot  pronounce  upon  the  rationality 
of  the  act  performed,  until  light  is  thrown  upon  it  by  the  letter  in  ques- 
tion ;  and  therefore  such  letter  falling  within  the  principle  of  a  written 
declaration  calculated  to  explain  a  fact  which  is  proper  evidence  in  the 
cause,  was,  I  conceive,  admissible,  and  therefore  improperly  rejected. 

LiTTLEDALE,  J.  The  first  question  that  arises  upon  these  three  let- 
ters is,  whether  they  were  found  under  such  circumstances  as  that  their 
being  receivable  in  evidence  can  be  at  all  inquired  into.  They  were 
found  in  a  cupboard  under  a  bookcase  in  Mr.  Marsden's  private  room; 
a  place  wherein  many  other  letters  addressed  to  Mr.  Marsden  were 
found,  some  of  which  were  endorsed  by  him,  and  to  some  others  of 
which  letters  in  answer  had  been  written  by  Mr.  Marsden.  The  place 
of  custody  in  itself  seems  a  reasonable  and  probable  place  where  such 
letters  might  be  deposited  :  more  cannot  be  required :  the  time  when 
they  were  found  is  not  precisely  ascertained,  nor  could  it  in  my  opinion 
be  reasonably  expected  to  have  been  ascertained  with  more  precision ; 
and,  therefore,  I  think  the  custody  and  time  of  finding  sufficient  to  let 
in  the  further  evidence. 

Taking  the  letters  collectively  without  reference  to  the  particular  cir- 
cumstances of  each,  it  is  found  they  are  written  by  friends  of  his,  ad- 
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dressed  to  him,  containing  expressions  towards  him  by  the  persons  who 
wrote  to  him  which  might  be  expected  and  ordinarily  looked  for  be- 
tween one  person  in  a  similar  situation  and  station  of  life,  and  another, 
upon  the  various  subjects  of  commonplace  information,  and  business, 
and  of  good  feeling  and  gratitude  ;  subjects  varied  in  themselves,  and 
on  each  of  these  the  writer  expresses  himself  in  such  manner  as  one 
man  would  express  himself  to  another. 

The  rationality  of  the  writer  is  admitted ;  that  of  the  person  address-. 
ed  is  the  matter  in  dispute  ;  ^and  the  question  is,  whether  these  letters 
arc  admissible  in  evidence  for  the  purpose  of  investigating  that  point. 
Now  the  opinion  of  the  writer,  as  far  as  the  mere  letters  go,  is  in  favour 
of  the  person  addressed  being  rational  and  competent  to  understand 
them.  The  letters  also  bespeak  a  private  acquaintance  with  Mr.  Mars- 
den.  There  is,  therefore,  I  assume,  upon  the  whole,  an  expression  of 
the  opinion  of  the  writer  who  appears  by  the  letters  to  have  competent 
means  of  judging  of  the  competency  of  Mr.  Marsden  to  understand 
them.  Suppose  the  writer  had  addressed  a  letter  as  nearly  similar  as 
the  circumstances  would  admit  to  a  third  person  ;  or  suppose  he  had 
met  Mr.  Marsden  in  company,  or  in  the  street,  and  had  addressed  the 
same  language  to  him,  and  there  had  been  no  answer  from  Mr.  Mars- 
den ;  or  had  addressed  the  same  observations  to  another  person  ;  every 
one  of  these  cases  which  I  have  just  put  would  have  amounted  to  an 
expression  of  an  opinion.  But  would  it  have  amounted  to  any  thing 
but  mere  opinion  ?  It  is  not  upon  oath.  If  a  party  were  alive  and 
could  be  cross-examined,  he  could  be  examined  as  to  the  ground  of  his 
belief  of  the  competency.  But  letters  of  this  sort  are  much  less  likely 
to  .express  the  real  sentiments  of  the  writer  than  if  written  lb  a  third 
person,  as  it  is  not  likely  that  the  writer  would  in  letters  to  the  party 
himself  indicate  any  thing  tending  to  a  doubt  of  his  incapacity. 

It  is  said  to  be  an  act  done  ;  and  there  are  many  cases  where  an  act 
done  may  have  more  effect  than  a  verbal  declaration  ;  but  to  have  that 
effect,  it  must  be  something  done  towards  a  matter  of  business  in  pro- 
gress or  contemplation  :  but  here,  the  only  act  done  is  writing  a  letter, 
containing  nothing  more  than  an  expression  by  word  of  mouth  would 
do,  which  does  not  fall  within  the  usual  meaning  of  acts  done,  which 
are  sometimes  made  evidence  when  done  even  by  third  persons. 

But  then  it  is  said  to  be  evidence  of  treatment  by  the  writer  of  the  let- 
ter. It  does  not  appear  to  me  at  all  within  the  meaning  of  the  expres- 
sion treatment :  by  treatment  I  should  understand  to  be  meant  the 
manner  in  which  when  two  persons  are  living  in  society,  one  conducts 
himself  towards  another  in  some  way,  so  that  the  conduct  of  both  par- 
ties is  to  be  considered,  and  which  may  be  shown  by  common  instances 
of  intercourse,  or  by  mutual  correspondence,  or  by  letters  in  which, 
though  there  be  no  mutual  correspondence,  one  person  has  so  conduct- 
ed himself,  either  well  or  ill,  as  to  draw  forth  from  another  a  letter  ex- 
pressive of  approbation  or  disapprobation  of  the  writer,  as  the  case  may 
be ;  but  if  it  be  a  single  letter  addressed  by  one  person  to  another,  and 
the  question  is  as  to  the  competency  of  understanding  of  the  party  ad- 
dressed, I  cannot  consider  it  in  the  light  of  treatment :  it  comes  to  no- 
thing but  opinion.  In  that  point  of  view,  in  the  absence  of  the  power 
of  cross-examination,  the  mere  opinion  of  the  party  goes  for  nothing, 
and  the  only  thing  to  be  attended  to  is  the  manner  in  which  the  thing 
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done  is  acted  upon  hj  the  party  to  whom  either  the  letter,  or  the  lan- 
guage, is  addressed. 

Numerous  illustrations  of  this  have  been  given,  which  it  is  not  neces- 
sary to  take  into  consideration.  But  in  a  question  of  competence,  where 
the  party  who  alleges  the  competency  is  bound  to  prove  it,  he  must  show 
that  the  person  has  done  some  act  upon  this  manifestation  of  opinion, 
which  indicates  that  he  understands  the  manifestation ;  if  he  does  so, 
it  is  admissible  in  evidence,  and  the  effect  of  it  will  be  left  to  the' jury. 
Bui  unless  it  be  proved  that  he  has  done  something  upon  this  manifesta- 
tion in  the  conduct  of  other  persons  shown  by  letters  or  conversation  or 
other  things,  to  show  that  he  had  a  competent  mind  to  understand  the 
effect  of  them,  then  these  opinions  or  manifestations  go  for  nothing,  and 
cannot  be  submitted  for  the  consideration  of  a  jury. 

It  is  said  that  in  cases  of  mm.  con.  letters  found  in  the  possession  of 
parties  have  been  admitted  in  evidence.  That  is  not  a  case  of  compe- 
tence, but  to  show  on  what  terms  the  parties  lived.  So  also  in  other 
sases,  letters  found  in  the  possession  of  persons  are  admitted;  but  there 
also  the  competence  is  not  in  doubt,  but  the  question  is  whether  the  let- 
ters show  that  the  parties  are  concerned  in  the  transaction  which  is  the 
subject  of  the  inquiry.  But  where  the  inquiry  is  whether  the  person 
be  competent  or  not,  you  cannot  infer  his  competency  from  the  posses- 
sion of  letters,  till  you  hear  that  he  has  in  some  way  acted  upon  them ; 
because  you  would  then  begin  by  assuming  his  competency  in  order  to 
prove  the  very  fact  in  issue. 

It  has  been  said  that  it  is  the  practice  of  the  Ecclesiastical  Courts  to 
admit  letters  similarly  circumstanced  to  prove  the  competency  of  persons 
to  make  a  will.  Supposing  the  practice  to  be  well  established,  and  to 
be  shown  to  have  existed  a  considerable  time,  I  should  not  think  we  are 
therefore  to  adopt  their  rule  in  the  Courts  of  common  law.  They  have 
a  different  mode  of  proceeding  in  those  Courts. 

It  may  be  said  that  the  mere  opening  of  letters  is  sufficient  evidence 
of  competency  to  let  them  in  as  evidence :  I  think  not,  for  assuming  them 
to  have  been  opened  by  Mr.  Marsden  himself,  that  is  not  sufficient  to 
show  that  he  understood  them.  And  again  it  may  be  said  that  as  a 
great  many  letters  have  shown  that  he  acted  upon  them  by  endorsing 
them,  and  that  to  other  letters  he  had  sent  answers,  it  was  to  be  pre- 
sumed that  he  understood  these  letters  also:  but  I  think  not;  and 
that  every  letter  must  speak  for  itself.  It  may  be  said  that  if  there 
were  twenty  letters  which  he  had  acted  upon,  and  only  one  in  the  pre- 
dicament of  these  three  letters,  that  it  should  be  presumed  that  he  had 
acted  upon  that  one ;  but  suppose,  on  the  other  hand,  there  was  only  one 
which  he  had  acted  upon,  and  twenty  in  the  predicament  of  these  three; 
should  it  be  inferred  that  he  had  acted  upon  the  twenty?  and,  therefore, 
1  think  each  letter  must  be  considered  singly. 

After  stating  so  much  of  the  general  nature  of  evidence  as  applicable 
to  letters  of  this  description,  I  shall  now  examine  the  particular  letters 
which  are  the  subject  of  your  lordships'  question.  Aud  first,  as  to  the 
letter  of  Charles  Tatham,  written  in  1784, to  Mr.  Marsden:  that  letiei 
is  written  in  a  way  one  relative  might  be  supposed  to  write  to  anothei 
under  similar  circumstances,  and  does  not  express  any  sentiments  which 
bespeak  any  opinion  contrary  to  the  competence  of  Mr.  Marsden.  No 
endorsement  is  made  upon  that  letter  by  Mr.  Marsden;  but  in  1787,  he 
writes  to  Charles  Tatham,  mentioning  the  receipt  of  another  letter  from 


557]  4  Bingham's  N.  C.  857 

Charles  Tatham,  but  making  no  allusion  to  the  one  in  question.  It  has 
teen  contended  that  this  letter  is  admissible  as  forming  part  of  the  cor- 
respondence: if  I  could  discover  that  it  did  form  a  part  of  the  corres- 
pondence, I  should  think  it  admissible,  although  it  was  not  noticed  in 
Mr.  Marsden's  letter  of  1787,  but  I  cannot  see  any  thing  to  indicate  that 
it  did  form  part  of  the  correspondence ;  and  my  opinion  is  that  it  ought 
not  to  have  been  admitted  in  evidence.  Next,  as  to  the  letter  of  Mr. 
EUershaw,  one  of  great  feeling  and  gratitude,  and  very  proper  to  be 
written  on  the  occasion;  but  there  is  no  evidence  of  Mr.  Marsden  having 
acted  upon  or  recognised  '\\ ;  and  that  also,  I  think,  should  not  have 
been  received  in  evidence.  As  to  the  letter  of  Oliver  Marton,  that  is 
not  endorsed  by  Mr.  Marsden  himself,  but  it  is  so  by  Mr.  Barrow  his 
attorney;  and  therefore  it  is  evident  that  Mr.  Barrow  had  acted  upon  it; 
that  is  said  to  be  no  evidence  that  Mr.  Marsden  had  authorized  him  to 
do  so,  or  ever  knew  that  he  did,  for  Mr.  Barrow  may  have  himself  of 
his  own  head  opened  the  letter  or  seen  it  after  it  had  been  opened  by 
Mr.  Marsden,  and  seeing  his  name  mentioned  or  that  he  was  alluded 
to,,  and  that  the  business  proposed  was  proper  to  be  done,  he  may  have 
done  it  and  written  his  name  upon  it,  which  indicates  his  acting.  It  is 
said  that  if  you  infer  Mr.  Marsden  opened  the  letter  and  directed  Mr. 
Barrow  to  do  what  is  mentioned,  you  infer  that  Mr.  Marsden  was  of 
competent  mind  to  do  these  acts;  which  is  the  very  thing  to  be  proved; 
and  that  therefore  to  show  that  he  is  competent,  you  really  infer  that  he 
is  competent ;  for  unless  you  show  that  he  gave  the  directions  to  Bar- 
row, you  have  no  right  to  assume  that  he  did  so.  But  it  does  not  ap- 
pear to  me,  that  by  admitting  the  letter  you  do  infer  his  competence. 
Here  is  a  letter  addressed  to  Mr.  Marsden,  recommending  that  his  at- 
torney should  transact  a  certain  business ;  Mr.  Barrow  is  his  attorney, 
and  you  find  by  Mr.  Barrow's  endorsement,  that  he  had  attended  to  the 
directions  of  the  letter ;  the  very  thing  therefore  is  done  which  was  re- 
commended by  Mr.  Marton  to  Mr.  Marsden. 

Suppose  Mr.  Atkinson  or  Mr.  Watkinson  had  been  alive  and  had 
been  called  to  prove  that  he  and  Mr.  Barrow  had  a  negotiation  on  the 
subject  of  the  letter,  and  the  evidence  had  stopped  there,  and  nothing 
had  been  proved  as  to  Mr.  Marsden's  knowledge  or  assent  to  what  had 
been  done,  it  might  still  be  said  to  be  no  evidence :  but  however  slight 
the  effect  of  the  evidence,  I  think,  as  the  thing  was  acted  upon  which 
was  recommended  to  Mr.  Marsden,  that  this  letter  ought  to  have  been 
received  in  evidence. 

Park,  J.  I  do  assure  your  lordships,  it  always  gives  me  great  pain 
to  differ  from  my  learned  brothers  in  point  of  law,  especially  when  the 
number  differing  from  me  is  so  great :  under  such  circumstances,  I  can- 
not but  be  greatly  diffident  of  the  opinion  I  have  formed.  My  dislike 
to  differing  in  opinion  is  founded  upon  the  principle  which  has  prevaded 
my  judicial  conduct  during  the  long  period  of  twenty-two  years:  I  am 
of  opinion  it  is  essential  to  the  due  administration  of  justice  and  to  the 
general  benefit  of  the  subject  that  there  should  be  a  strong  desire  to  be 
unanimous,  if  possible,  on  all  occasions,  but  more  particularly  upon 
points  of  essential  moment  to  the  interests  of  substantial  justice.  Unfor- 
tunately this  case  involves  an  essentialpointof  evidence,  and,  therefore, 
I  feel  myself  reluctantly  obliged  to  declare  my  dissent  from  the  opinions 
of  so  many  of  my  brothers,  who  have  addressed  your  lordships ;  and  in 
expressing  that  dissent  I  shall  endeavour  to  be  extremely  short,  and 
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confine  myself  to  the  rejection  of  the  letters :  for  the  question  propounded 
to  her  majesty's  judges,  after  stating  all  the  facts  necessary  to  raise  the 
question,  is  this,  whether  the  three  letters  mentioned  in  the  case,  or  any 
of  them,  be  admissible  in  evidence  on  behalf  of  the  defendant  beiovir. 

To  that  question  my  answer  is  in  the  affirmative.  First,  let  us  see  m 
what  place  these  letters  were  found.  It  is  stated  that  after  Mr.  Mars- 
den  died,  many  letters  addressed  to  him  by  various  persons  were  found 
with  other  papers  in  a  cupboard  under  his  bookcase,  in  his  private 
room  ;  that  to  many  of  these  letters  answers  in  the  handwriting  of  and 
signed  by  Mr.  Marsden,  were  found;  that  on  some  were  his  endorse- 
ments, and  such  letters  were  read ;  but  that  as  to  the  three  letters  in 
question,  they  stand  on  a  different  footing,  for  upon  none  of  the  three  is, 
I  admit,  the  handwriting  of  the  testator  himself  to  be  found.  They  were, 
however,  found  in  the  same  cupboard,  and  it  is  only  upon  the  question 
of  place  I  am  now  treating.  It  was,  however,  a  fit  plaoe,  in  a  gentle- 
man's own  private  room,  where  he  was  wont  to  be,  in  which  to  de- 
posit letters  or  other  papers  which  he  received  and  thought  proper  to 
preserve.  It  was  said  in  argument,  '^How  do  you  know  that  Mr. 
Marsden  deposited  all  the  letters?"  That  is  a  fair  observation  and  fit 
for  the  consideration  of  a  jury,  but  in  my  opinion  no  ground  for  rejection. 
But  I  think  the  papers  which  were  found  in  the  same  place  furnish  pre- 
sumptive evidence  that  they  were  placed  there  by  the  testator,  there 
being  no  fraud  stated  or  insinuated,  nor  is  there  proof  that  other  persons 
were  in  the  habit  of  frequenting  that  room  ;  indeed  the  length  of  time 
since  those  letters  were  dated,  seems  to  exclude  all  suspicion  of  fraud, 
for  no  question  had  then  arisen,  nor  for  many  years  afterwards.  It  is 
supposed  that  Mr.  Marsden  having  endorsed  some  of  the  letters  is  a 
decisive  reason  for  saying  that  he  never  opened  the  letters  in  question. 
I  must  say,  with  all  deference  to  those  who  thus  argue,  this  is  reasoning 
against  the  usual  practice  and  habits  of  mankind,  and  against  every 
man's  personal  experience,  unless  we  suppose  that  every  letter  he  re- 
ceived must  be  endorsed,  to  show  it  has  been  read  by  him  to  whom  it  is 
addressed. 

I  am  willing  to  admit  that  if  there  had  been  only  a  few  letters  found 
there,  and  of  recent  date,  and  that  the  inquiry  as  to  sanity  embraced 
only  a  few  of  this  gentleman's  latter  years,  perhaps  I  should  have 
wavered  in  my  opinion;  but  the  lessor  of  the  plaintiff  having  chosen  to 
throw  the  charge  of  mental  incapacity  over  the  whole  of  Mr.  Marsden's 
life,  almost  d  nativitalej  I  think  this  opens  so  wide  a  field  for  investi- 
gation, that  it  gives  those  who  contend  for  the  production  in  evidence 
of  those  letters  of  ancient  date  a  right  to  show  how  he  was  treated  by 
relations,  friends,  and  neighbours,  at  that  time;  and  if  the  foundation  be 
thus  shaken  by  showing  that  he  was  considered  as  sane  thirty  or  forty 
years  ago,  it  tends  to  weaken  the  evidence  of  those  who  say  that  he 
was  always  an  incapable  man.  If  letters  had  been  found  in  this  depo- 
sitory from  literary  and  scientific  men,  and  addressed  to  him,  with  no 
doubt  of  their  authenticity,  consuhing  him  upon  some  point  of  science 
or  literature,  I  cannot  bring  myself  to  think  that  such  letters  (always 
guardmg  myself  against  fraud)  would  not  be  good  evidence  to  prove 
sanity ;  what  effect  they  might  have  upon  the  mind  of  a  jury  is  another 
question.  I  almost  think  it  was  not  worth  while  to  insist  upon  their  ad- 
missibility, or  to  insist,  on  the  other  hand,  upon  their  rejection  :•  but  here 
unfortunately  we  are  obliged  to  discuss  iu     I  admit  the  rule,  and  fully 


561]  4  Bingham's  N.  C.  859 

adopt  It  as  laid  down  by  the  Court  of  King's  Bench  in  this  case,  that  it 
ought  to  appear  that  some  act — that  Court  admitting  that  the  least  act 
done  would  be  sufficient — was  done  by  the  testator  with  reference  to 
the  letters,  to  make  them  evidence ;  for  such  act  could  not  be  explained 
without  reference  to  them,  and  if  received,  no  rule  of  law  could  prevent 
th^ir  being  submitted  for  the  consideration  of  a  jury.  I  insist,  according 
to  that  proposition,  that  some  act  was  done  by  him  as  to  the  three  letters 
in  question,  but  most  clearly,  as  to  one  of  them. 

Let  us  first  see  who  the  writers  were: — one,  a  cousin,  in  a  distant  part 
of  the  globe ;  the  other  a  respectable  clergyman  whose  ministrations 
Mr.  Marsden  attended ;  and  the  third,  another  respectable  clergyman 
resident  at  Lancaster,  writing  to  Mr.  Marsden  upon  secular,  business, 
but  showing,  by  his  mode  of  addressing  him,  that  he  treated  him  with 
familiarity  and  affection.  The  time  when  these  letters  were  written, 
one  in  1784,  another  in  17S6,  and  the  third  in  1799,  precludes  all  idea 
of  a  view  to  a  question  which  did  not  arise  till  above  forty  years  after 
they  were  written.  It  seems  to  follow,  says  Mr.  Starkie,  "that  all 
the  surrounding  facts  of  a  transaction,  or,  as  they  are  usually  termed, 
the  res  gestae^  may  be  submitted  to  a  jury,  provided  they  can  be  esta- 
blished by  competent  means,  and  afford  any  fair  presumption  as  to  the 
question  in  dispute  ;  for  so  frequent  is  the  failure  of  evidence  from  ac- 
cident or  design,  and  so  great  is  the  temptation  to  conceal  the  truth  and 
misrepresent  facts,  that  no  competent  means  of  ascertaining  the  truth, 
can  or  ought  to  be  neglected,  by  which  an  individual  would  be  go- 
verned, and  upon  which  he  would  act  with  a  view  to  his  own  concerns 
in  ordinary  life.''  Taking  this  rule  laid  down  in  Mr.  Starkie's  excel- 
lent book  to  be  a  sensible  and  well  considered  rule,  I  beg  your  lordships 
to  take  under  your  view  whether  competent  means  have  not  been  re- 
jected tending  to  show  the  opinions  of  those  respectable  persons  by 
whom  Mr.  Marsden  was  addressed,  and  ^ho  treated  him  as  a  sane,  and 
though  not  a  bright  person,  yet  as  a  man  competent  to  all  the  ordinary 
concerns  of  life.  It  seems  to  me  impossible  to  suppose  that  persons  of 
character  and  intelligence,  who  were  well  acquainted  with  him,  wrote 
to  an  incompetent  person  such  letters  as  they  would  not  have  addressed 
to  any  but  a  person  whom  they  supposed  to  be  of  a  sound  mind  ;  and 
this,  covering  the  long  period  in  which  he  is  said  to  have  been  unfit  to 
associate  with  such  men  as  his  situation  in  life  entitled  him  to  associate 
with.  Independently  of  the  contents  of  the  letters  themselves,  which  I 
shall  presently  comment  upon,  the  length  of  time  during  which  they 
have  existed,  proves  to  me  that  Mr.  Marsden  opened  and  put  them 
safely  away.  If  he  had  been  a  weak  and  silly  idiot,  he  might  perhaps 
have  broken  the  seal  and  thrown  them  down,  and  they  would  have 
been  taken  away  as  waste  paper  by  the  domestics ;  but  the  seals  are 
broken  and  the  letters  are  carefully  put  away  by  Mr.  Marsden  himself, 
and  not  destroyed. 

The  first  important  letter  is  the  one  written  in  the  year  1784,  by  a 
cousin  then  in  America,  to  the  testator ;  he  begins  and  concludes  it  with 
terms  of  great  endearment  and  affection ;  he  gives  him  a  history  of  his 
voyage,  the  state  of  the  country  in  point  of  health  when  he  arrived  at 
Alexandria;  and  alludes  in  general  terms  to  his  future  prospects :  in 
short,  if  the  man  to  whom  this  letter  was  written  was  known  by  the 
writer  to  be  an  idiot  from  the  earliest  period,  the  writer  must  be  a  greater 
idiot  than  the  receiver  of  it    But  it  is  said  there  is  no  proof  that  Mr. 
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Marsden  did  any  thing  with  it.  The  letter  was  marked  ship  letter,  with 
the  London  post-mark  upon  it ;  it  was  found  open  and  in  Mr.  Mars- 
den's  depository.  Why  we  ar«  to  suppose  that  the  letter  found  open 
in  a  man's  desk  or  cupboard  and  written  nearly  fifty  years  ante  litem 
motaniy  had  neither  been  opened  nor  read  by  himself  on  account  of  idiocy, 
I  own,  as  the  late  Lord  Ellenborouoh  once  said,  I  have  not  optics  to 
discover :  and  at  a  time  too,  when  the  litigating  party,  who  is  most 
blamed  now,  was  then  probably  too  young  to  have  been  a  member  of 
Mr.  Marsden's  family. 

The  bill  of  exceptions  then  states  that,  amongst  a  vast  variety  in  the 
same  place,  was  found  a  draft  of  a  letter  in  the  handwriting  of  the  tes- 
tator to  this  cousin,  which  though  not  an  answer  to  the  letter  I  have  just 
commented  upon,  shows  that  a  correspondence  was  going  on  between 
these  relations;  for  the  letter,  of  which  this  is  a  draft,  proves  that  the 
testator  had  received  another  letter  from  Charles  Tatham  in  the  inter- 
mediate time.  "  You  mentioned  in  your  letter" — therefore  that  must 
be  a  subsequent  letter  to  that  of  1784,  for  nothing  is  stated  in  that  let- 
ter of  the  things  mentioned  by  Mr.  Marsden  in  this  draft—"  that  you 
had  sent  me  a  small  quantity  of  dried  fruit :  I  received  nothing  but  the 
map,  for  which  I  thank  you.  My  aunt  has  had  very  poor  health  since 
you  left  England  ;  she  has  scarcely  ever  been  well.  I  am  in  hopes  she 
is  getting  better  again ;  I  think  that  change  of  air  and  a  journey  would 
be  of  service  to  her.  We  have  lately  had  an  account  of  poor  Mrs. 
Smith's  death ;  she  died  at  St.  Albans  the  7th  instant.  My  aunt  has  had 
a  letter  from  your  brother  Harry ;  he  is  very  well.  It  is  reported  that  your 
acquaintance,  Mr.  Bradshaw,is  going  to  be  married  toaMiss  Fell  of  Lan- 
caster; whether  there  is  any  truth  in  it  or  not  I  cannot  tell.  I  suppose 
you  have  received  my  last  letter," — (therefore  he  had  written  before,) — 
"  wherein  you  will  see  an  account  of  your  nurse's  death." 

Now  here  is  a  letter  which  could  only  be  written  by  a  man  of  some  in- 
telligence, and  containing  a  number  of  occurrences,  which  though  of  no 
moment  to  a  stranger,  he  judiciously  felt  would  be  interesting  to  a  relation 
on  the  other  side  of  the  Atlantic,  removed  from  his  family  and  friends. 

The  next  letter  I  shall  mention,  though  the  last  in  point  of  date,  writ- 
ten thirty-nine  years  ago,  namely,  in  1799,  is  that  from  that  Mr.  Eller- 
shaw.  I  know  not,  my  lords,  what  other  men  feel ;  but  speaking  for 
myself,  I  should  say  that  a  person  of  the  sacred  function  writing  such  a 
letter  as  I  am  about  to  read  to  your  lordships,  to  one  who  was,  as  the 
case  supposes,  a  manifest  idiot,  expressive  of  such  sentiments  as  to  Mr 
Marsden's  piety,  beneficence,  and  hospitality,  must  be  a  knave  or  a 
hypocrite,  and  a  disgrace  to  his  holy  calling,  if  he  thought  him  incapa- 
ble of  managing  his  own  worldly  affairs,  and  this  too  at  a  time  when 
Mr.  Ellershaw  was  about  to  quit  his  charge  near  the  testator,  and  could 
have  no  secular  motive  to  induce  him  to  act  the  hypocrite,  even  if  not 
restrained  by  higher  motives. 

Now,  we  are  arrived  at  Mr.  Marton's  letter ;  and  upon  every  prin- 
ciple laid  down  by  some  of  the  judges,  and  recognised  by  the  judges 
of  the  Queen's  Bench,  I  cannot  conceive  how  it  could  be  rejected.  The 
letter  bears  date  fifty-two  years  ago,  namely,  1786.  Mr.  Marton  was 
a  man  of  large  fortune,  and  the  vicar  of  Lancaster,  where  he  lived,  nine 
miles  from  Wennington,  where  Mr.  Marsden  therj  resided;  and  from 
what  I  knew  of  him — and  I  knew  him  well — he  was  the  last  man  to 
put  pen  to  paper  upon  business  to  one  whpm  he  miist  have  known,  if 
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there  is  any  foundation  for  it — to  be  an  idiot.  It  begins  "  Dear  sir/' — 
showing  an  intimacy, — and  it  concludes  with  requesting  an  answer ;  an 
answer,  my  lords,  from  a  person  said  lo  be  totally  unfit  to  manage  his 
affairs.     Mr.  Marton  must  have  been  as  mad  as  Mr.  Marsden. 

Well,  then,  where  is  this  letter  found  ?  In  the  same  repository,  open  : 
and,  more  than  this,  the  letter  is  dated  20th  May.  Mr.  Marsden  is  ad- 
dressed as  then  Jiving  at  Wennington  Hall,  about  ten  or  eleven  miles 
from  Lancaster ;  he  must  have  received  it  on  the  very  day  it  was  writ- 
ten, and  he  must  have  read  it ;  for  it  desires  him  to  order  his  attorney 
to  do  so  and  so;  that  attorney,  Mr.  James  Barrow,  afterwards  a  bar- 
rister, residing  in  Lancaster ;  and  we  find  his  (Barrow's)  endorsement 
upon  it, — ^<<20th  May,  1786,  letter  from  Mr.  Marton  to  Mr.  Marsden." 
It  appears  that  Mr.  Marsden  immediately  complied  with  Mr.  Marton's 
desire;  for  on  that  very  day  it  was  written  at,  and  sent  from,  Lancas- 
ter, we  find  it  back  again  in  the  hands  of  Mr.  Barrow  at  Lancaster,  no 
doubt  to  do  the  needful  upon  it;  and  that  letter  is  found  in  the  repository 
of  the  testator.  Why  is  it  to  be  suspected,  that  some  person  at  that 
distant  period — above  half  a  century  from  this  time — opened  that  letter 
and  sent  it  to  Mr.  Barrow,  unknown  to  Mr.  Marsden,  and  afterwards 
put  it  amongst  his  papers  to  furnish  evidence  to  support  a  will  half  a 
century  afterwards,  and  which  will  did  not  exist  till  nearly  forty  years 
after  the  writing  of  Mr.  Marton's  letter?  If,  then,  this  be  too  absurd 
a  supposition,  surely  here  is  recognition  sufficient  to  satisfy  the  requisi- 
tion of  the  Court  of  Queen's  Bench.  Much  of  the  argument  against  the 
propriety  of  admitting  these  letters  has  turned  upon  a  variety  of  conjec- 
tures and  suppositions  wholly  unfounded,  imputing  fraud  to  persons 
who  were  hardly  in  existence  at  the  time  when  those  letters  were  writ- 
ten. I  cannot  gain  sufficient  information  about  the  practice  of  the  Ec- 
clesiastical Courts  of  this  country,  to  warrant  me  in  drawing  the  deci- 
sions of  those  Courts  in  aid ;  but  my  opinion,  which  1  submit  with  all 
diffidence  to  your  lordships,  differing,  as  I  do,  from  so  many  of  my  learned 
brothers,  I  have  declared  upon  my  conception  of  the  rules  of  our  own 
law  in  a  case  where  no  allegation  of  fraud  appears:  I  am,  therefore, 
bound  to  state  to  your  lordships,  that  these  letters  should  have  been  re- 
ceived in  evidence;  and,  therefore,  I  am  of  opinion  that  the  judgment 
of  the  Court  below  was  erroneous. 

TiNDAL,  C.  J.  The  question  proposed  by  your  lordships  for  the 
opinion  of  her  majesty's  judges  has  been  so  fully  discussed  by  my 
learned  brethren  who  have  preceded  me,  that  I  shall  endeavour  to  com- 
press within  as  small  a  compass  as  is  consistent  with  perspicuity,  the 
reasons  for  the  opinion  at  which  I  have  arrived;  namely,  that  of  the 
three  letters  imbodied  in  the  question  put  to  us,  one  only,  that  is,  the 
letter  written  by  Oliver  Marton  to  the  testator,  was  admissible  in  evi- 
dence ;  and  that  such  letter  ought  to  have  been  submitted  to  the  jury 
by  the  learned  judge  who  tried  the  cause.  I  take  the  rule  of  law  on 
this  subject  to  have  been  properly  laid  down  by  the  Court  of  King's 
Bench  on  a  former  motion  for  a  new  trial  in  this  cause;  viz.:  that  let- 
ters written  and  sent  to  the  testator,  concerning  whose  competency  the 
inquiry  arises,  from  parties  acquainted  with  him,  are  not  of  themselves, 
and  without  some  act  of  the  testator  in  respect  of  such  letters,  admissi- 
ble in  evidence  to  prove  his  competency ;  but  that  any,  the  least  act, 
done  by  the  testator  with  reference  to  the  letters  produced,  would  give 
them  admissibility.     And  I  consider  the  ground  upon  which  such  rule 
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is  placed  by  the  Court  to  be  satisfactory,  viz. :  that  sucn  letters  amount 
to  no  more  than  treatment  of  the  testator,  without  any  proof  of  his  beiug 
conscious  of  such  treatment,  or  as  amounting  to  no  more  than  a  parol 
conversation  with  him,  which  is  not  shown  to  have  reached  his  ear; 
and  thus,  to  indicate  no  more  than  the  mere  opinion  of  the  writer  upon 
the  state  of  mind  of  the  testator ;  which  opinion  is  inadmissible  upon  the 
double  ground,  first,  that  it  is  not  given  upon  oath;  and,  secondly,  that 
it  has  not  been  subjected  to  the  test  of  cross-examination.  But  if  it  is 
once  shown  that  the  letters  were  read  by  him,  so  that  he  could  exercise 
any  act  of  judgment  upon  their  contents;  or  if  it  is  shown  that  he  did 
exercise  any  act  of  judgment  and  reason,  as  by  answering  them,  or  by 
acting  upon  them ;  in  each  and  every  of  these  cases  the  letters  are  ad- 
missible in  evidence;  such  evidence  varying  in  its  weight  upon  the  sub- 
ject of  inquiry,  according  to  the  degree  of  judgment  and  capacity  which 
is  imported  by  such  acts  done ;  but  all  such  letters  being  admissible  to 
the  jury  who  will  give  the  proper  degree  of  weight  to  the  evidence  in 
each  particular  case.  The  question,  therefore,  with  respect  to  the  ad- 
missibility of  the  three  letters  comes  to  this;  Is  there  any  evidence  stated 
to  us  from  which  it  can  be  inferred  that  the  contents  of  these  letters,  or 
any  of  them,  were  ever  perused  by  the  testator,  and  by  that  means 
submitted  to  the  exercise  of  his  understanding  and  reasoning  powers? 
or,  Is  there  any  evidence  of  his  doing  any  act  with  reference  to  them, 
which  may,  according  to  the  nature  of  such  act,  import  the  exercise  of  a 
larger  or  smaller  extent  of  reasoning  power  ? 

No  doubt  appears  to  have  existed  in  the  minds  of  any  of  the  learned 
judges  when  the  present  case  came  before  the  Court  of  Exchequer 
Chamber  as  to  the  propriety  of  admitting  in  evidence  such  letters  as 
appeared  to  have  been  opened  and  to  have  been  endorsed  in  the  hand- 
writing of  the  testator  himself:  and  the  only  ground  upon  which  such 
letters  could  be  received,  and  the  three  letters  now  under  consideration 
rejected,  must  have  been,  that  the  endorsing  of  a  letter  being  an  act 
ordinarily  done  by  the  party  to  whom  it  is  addressed,  after  he  has  pe- 
rused it,  and  necessarily  implying  that  he  has  made  himself  so  far  mas- 
ter of  the  contents  as  to  have  learned  from  it  the  name  of  the  writer,  or 
the  date  of  the  letter,  or  both,  (as  the  endorsement  may  purport,)  there 
is  sufficient  evidence  to  presume  that  the  testator  must  have  read  the 
letter,  and  so  far  understood  the  contents  as  to  be  capable  of  extracting 
these  particulars.  But  on  neither  of  the  three  letters  under  investiga- 
tion is  there  any  such  endorsement;  and  the  question  therefore  is, 
whether  there  is  any  other  act  done  with  reference  to  them  or  any  of 
them,  which  is  capable  of  supplying  such  deficiency,  and  showing  that 
he  exercised  any  judgment  or  understa tiding  upon  their  contents. 

With  respect  to  the  letter  from  Mr.  Charles  Tatham,  under  date  of 
12th  of  October,  1784,  and  of  the  letter  from  the  Rev.  Henry  Ellershaw, 
under  date  3d  of  October,  1789,  I  see  no  circumstance  whatever  attend- 
ing them,  which  indicates  any  the  least  act  done  by  the  testator  respect- 
ing them,  or  any  the  least  proof  that  he  exercised  his  understanding  or 
judgment  upon  them.  They  were  never  answered  by  him,  so  that  this, 
the  best  and  most  convincing  proof  of  his  understanding,  is  wanting; 
they  were  neve^  endorsed  by  him;  and  when  so  many  other  letters 
were  found  in  the  same  repository,  both  opened  and  endorsed,  and  those 
'  were  not,  the  absence  of  this  act  of  recognition,  makes  against  their  ad- 
missibility.   These  two  letters,  therefore,  do,  in  my  apprehension,  range 
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themselves  within  the  class  of  letters  proved  to  have  been  written  to, 
but  not  proved  to  have  reached  the  understanding  of  the  testator ;  and, 
upon  the  ground  above  stated,  I  think  them  inadmissible. 

But  the  letter  from  Oliver  Marton  does,  as  I  ponceive,  stand  upon  a 
very  different  ground ;  for  as  to  that  letter,  the  facts  found  by  the  jury 
show  to  my  mind,  not  indeed  by  direct  evidence,  but  by  legal  inference 
from  the  attending  circumstances,  that  the  testator  did  act  upon  that 
letter,  and  exercised  some  judgment  upon  it. 

That  the  letter  reached  Mr.  Marsden  at  the  time  it  was  written,  ap- 
pears from  its  address  to  him  at  Wennington  Hall,  where  he  then  re- 
sided, and  from  its  having  been  removed  with  his  other  letters  to  Hornby 
Castle,  where  he  died,  and  kept  by  him  at  the  latter  place  in  the  same 
depository  with  his  other  letters  and  papers.  That  it  was  communicated 
to  Mr.  Barrow,  his  attorney,  by  soinebody^  appears  from  the  endorse- 
ment in  the  handwriting  of  Mr.  Barrow ;  such  endorsement  of  the  date 
of  the  letter,  and  the  names  of  the  writer,  and  the  party  addressed,  being 
precisely  the  mode  in  which  a  letter  upon  business  would  be  marked 
by  an  attorney  in  the  ordinary  course  after  he  had  perused  its  contents. 
That  after  such  communication  to  the  attorney,  it  was  returned  again  to 
the  possession  of  Mr.  Marsden,  is  the  fair  inference  from  its  being 
found  there  endorsed  by  Mr.  Barrow;  and  why  should  this  letter  be 
the  only  one  of  all  the  number  which  came  to  the  hands  of  Mr.  Barrow, 
except  that  it  was  the  only  one  which  appears  by  its  contents  was  re- 
quired to  come  to  his  hands? 

Now  the  communication  of  this  letter  to  Mr.  Barrow  was  just  the 
course  which,  in  the  transaction  of  the  business  to  which  the  letter  re- 
lated, any  party  to  whom  such  a  letter  was  addressed  would  take.  The 
communication  of  the  letter  to  Mr.  Barrow  was  of  itself  an  intimation 
to  him  to  see  the  contents  of  it  performed ;  that  is,  to  wait  on  Mr.  Atkin- 
son or  Mr.  Watkinson  to  propose  terms  of  agreement,  or  to  settle  a  case 
for  counsel.  If  no  fraud  or  confederacy  is  to  be  imported  into  the  case, 
and  none  can,  for  none  is  found  by  the  jury,  the  inference  to  be  drawn 
from  what  does  appear  is,  that  the  letter  reached  Mr.  Marsden,  that  he 
did  what  the  letter  required  him  to  do  after  reading  it,  and  that  it  was 
returned  back  again  by  his  attorney. 

The  ground  upon  which  some  of  my  learned  brethren  held  this  letter 
to  be  inadmissible,  when,  upon  a  former  occasion,  the  case  was  before 
the  Exchequer  Chamber,  was  this;  that  as  the  present  issue  is  directed 
to  try  the  competency  of  mind  of  the  testator,  to  argue  upon  his  acting 
under  the  circumstances  supposed,  as  a  reasonable  man  would  act, 
amounts  to  an  assumption  of  the  thing  to  be  proved.  I  must  confess 
myself  not  in  any  way  satisfied  with  the  force  of  that  objection.  The 
proper  question  is,  as  it  appears  to  me,  whether  a  given  state  of  circum- 
stances amounts  to  and  supplies  the  place  of  direct  proof ;  and  that  ques- 
tion can  never,  in  any  case,  depend  upon,  or  have  the  least  relation  to, 
the  form  of  the  issue  which  is  under  investigation.  If  it  had  been  proved 
by  direct  evidence,  that  Mr.  Marsden  had  received  the  letter  and  opened 
it,  had  sent  it  to  his  attorney,  and  that  it  had  been  returned  back  from 
the  attorney  to  him,  no  doubt  would  have  existed  as  to  the  admissibility 
of  the  letter.  The  question  now  to  be  solved  is,  whether  the  circum 
stances  proved  are  such  as  would  naturally  attend  upon  and  accompany 
the  fact  of  the  testator's  having  acted  to  that  extent  upon  the  letter,  so 
as  to  afford  the  fair  and  reasonable  presumption  that  in  fact  he  did  so  act. 

VOL.  xxxin. — b^ 
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These  facts  have  their  existence  and  their  necessary  relation  to  each 
other,  and  to  the  thing  which  is  to  be  inferred  from  them,  altogether  in- 
dependently of  the  question  with  respect  to  which  they  are  brought 
forward.  The  nature  of  the  inquiry,  therefore,  ought,  as  it  appears  to 
me,  to  be  kept  completely  out  of  view.  The  strength  of  the  inference 
depends  altogether  in  every  case  upon  the  experience  we  have,  that  in 
the  ordinary  course  of  the  business  of  life,  such  and  such  facts  are  not 
found  to  exist,  without  being  accompanied  by  the  existence  of  the  fact 
with  respect  to  which  there  is  no  direct  proof.  But  to  import  into  this 
calculation,  the  consideration  that  the  inquiry  regards  a  particular  sub- 
ject, is  not  to  give  the  ordinary  and  due  weight  to  the  circumstances 
themselves,  but  a  varying  and  uncertain  effect,  dependent  on  the  nature 
of  the  inquiry  in  each  particular  case;  and,  .consequently,  in  the  case 
before  us,  to  hold,  that,  if  the  inquiry  had  been  of  a  different  nature,  the 
inference  from  the  circumstances  proved  ought  to  be  such  as  to  establish 
Mr.  Marsden's  having  acted  with  respect  to  this  letter,  and  to  render  it 
admissible  in  evidence,  but  that,  as  the  issue  relates  to  his  competency, 
such  inference  cannot  be  made,  does  appear  to  me  to  give  a  bias  to  the 
conclusion  we  are  to  draw  from  the  nature  of  the  question,  and  in  so 
far  to  make  an  assumption  against  the  sanity  of  the  testator. 

No  similar  argument  has,  so  far  as  my  experience  goes,  ever  been 
applied  with  respect  to  the  deductions  to  be  made  from  circumstantial 
evidence  in  the  investigation  of  any  other  question;  as  when  the  inquiry 
turns  upon  the  guilt  or  innocency  of  a  person  charged  with  any  offence, 
or  in  any  other  case. 

I  do  not  think  it  necessary  to  make  any  comment  upon  the  assump- 
tion, that  the  letter  in  question  may  have  been  put  into  the  depository 
by  fraud,  or  that  the  endorsement  of  Mr.  Barrow  may  have  been  pro- 
cured by  fraud,  or  that  the  management  of  the  correspondence  of  Mr. 
Marsden  was  under  the  control  of  some  third  person ;  because,  as  no 
such  facts  are  proved,  we  have  no  right  to  suppose  them. 

Upon  the  whole,  I  think  the  fair  inference  to  be  drawn  from  the  cir- 
cumstances which  accompany  the  letter  written  by  Mr.  Marton  is,  that 
the  letter  came  to  the  possession  of  Mr.  Marsden,  and  that  he  acted 
upon  it;  and,  upon  this  ground,  I  think  that  letter  ought  to  have  been 
admitted  in  evidence  on  the  trial  of  the  cause. 
On  the  7th  of  June, 

Lord  Brougham  moved  the  House  to  affirm  the  judgment  of  the 
Exchequer  Chamber. 

The  only  doubt  he  entertained  upon  the  question,  arose  from  the  fact 
of  the  twelve  learned  judges  having  been  divided  in  opinion.  He  was 
unable  to  distinguish  the  ground  taken  by  the  Chief  Justice  of  the  Com- 
mon Pleas,  who  (with  two  of  the  other  judges)  seemed  to  think  that 
Oliver  Marlon's  letter,  bearing  the  endorsement  of  ^r.  Marsden's 
attorney,  Barrow,  upon  it,  had  a  better  title  to  admission  than  the  other 
two  letters.  But  this  endorsement  merely  proved,  if  it  proved  any  thing, 
that  Barrow  had  had  the  letter  in  his  possession  and  had  written  some- 
thing upon  it:  it  did  not  prove  that  the  testator  had  done  any  the  slightest 
act  with  reference  to  the  letter. 

His  lordship  added,  that  he  was  authorized  by  Lord  Ltndhurst  to  say, 

•  that  he  had  carefully  considered  the  opinions  of  the  learned  judges,  had 

read  a  note  of  the  arguments  addressed  to  their  lordships  at  the  bar,  and 

that  he  entirely  concurred  iu  opinion  that  the  judgment  should  be  affirmed. 
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Lora  Denman,  C.  J.,  said,  After  all  the  consideration  he  could  bestow 
upon  the  question,  his  opinion  still  was,  that  the  judgment  of  the  Court 
below  was  not  to  be  impeached.  Even  supposing  that  these  letters 
were  found  under  circumstances  entirely  free  from  all  suspicion, — sup- 
posing that  they  had  been  addressed  to  a  person  of  undoubted  capacity, — 
they  could  only  then  go  to  prove  the  opinions  of  the  writers.  In  that 
view,  they  would  not  be  admissible.  A  multo  fortiori^  then,  letters 
found  under  such  circumstances  as  appeared  in  the  present  case,  and 
addressed  to  a  person  of  a  doubtful  state  of  mind,  could  not  be  held  ad- 
missible. 

Lord  CoTTENHAM,  Ch.,  said,  that  he  had  paid  the  utmost  attention  to 
the  arguments  at  the  bar,  as  well  as  to  the  opinions  delivered  by  the 
learned  judges.  Upon  one  point  these  opinions  seemed  all  to  agree; 
that  the  letters,  taken  as  mere  declarations  of  the  parties  writing  them, 
could  not  be  received  in  evidence.  Of  the  twelve  judges  who  delivered 
their  opinions,  three  were  for  receiving  all  the  three  letters  in  question, 
three  were. for  receiving  one,  (that  of  Oliver  Marton,)  and  six  were  of 
opinion  that  none  were  properly  admissible.  In  this  latter  opinion  he 
entirely  concurred.  There  was  no  accompanying  evidence  to  show  the 
manner  in  which  these  letters  got  into  the  place  where  they  were  found, 
and  it  was  impossible  to  supply  this  deficiency,  except  by  an  inference 
that  would  be  nothing  short  of  a  complete  assumption  of  the  testator's 
competence,  which  was  the  whole  question  in  issue.  The  endorsement 
on  the  third  letter  was  certainly  not  inconsistent  with  the  fact  of  the 
testator's  competence,  but  it  was  also  perfectly  consistent  with  his  in^ 
competency.  The  only  thing  that  could  render  that  letter  distinguish- 
able from  the  other  two,  was  proof  of  the  testator  having  in  some 
manner  dealt  with  it,  and  all  that,  was  in  the  present  case  pure 
assumption. 

The  judgment  of  the  Court  of  Exchequer 
Chamber  was  then  affirmed. 


IN  THE  HOUSE  OF  LORDS. 

WILLIAM  MILLER,  Esquire,  and  JOHN  M ALONE,  Appellants; 
and  the  very  Rev.  EDMOND  DALRYMPLE  HESKETH  KNOX, 
Respondent ; 

In  the  Cause  of  the  said  very  Rev.  EDMOND  DALRYMPLE  HES- 
KETH KNOX,  Plaintiff;  and  JOHN  GAVAN  and  Others,  Defend- 
ants. — p.  574. 

The  persons  named  in  a  writ  of  rebellion,  and  charged  with  the  execation  of  it,  have  a^  right,  at 

their  discretion,  to  require  the  assLstance  of  any  of  the  liege  subjects  of  the  Crown  to  aanst  in 

the  execution  of  the  writ  : 
And  that,  upon  reasonable  apprehension  of  resistance,  no  resistance  having  taken  place: 
And,  as  against  persons  appointed  and  acting  as  constables  in  Ireland,  under  3  G.  4,  c.  103 : 
Notwithstanding  regulations  made  under  that  act  prohibit  such  constables  from  interifenng  in  the 

execution  of  any  writ,  decree,  or  dvil  order,  or  in  driving  for  rent,  tithes,  or  taxes,  unless  oalled 

out  by  a  magistrate,  or  the  high  or  sub-sherifT  in  person : 
And  a  stranger  to  the  proceedings  in  the  cause,  called  upon  to  assist  in  the  execution  of  the  writ, 

and  declining  to  do  so,  is  liable  to  an  attachment  for  contempt:  Littlxsau,  J.,  and  Boiai^- 

anxT,  J.,  diimtientibus  as  to  the  attachmenL 
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This  was  an  appeal  against  an  order  of  his  Majesty's  Court  of  Ex- 
chequer in  Ireland,  made  on  Monday,  the  Ist  of  February,  183(5, 
whereby  the  said  Court  disallowed  the  cause  shown  by  the  appellant 
John  Malone,  and  made  the  conditional  order  of  the  11th  of  January 
then  last,  absolute,  and  ordered  that  an  attachment  should  be  awarded 
against  him  for  his  contempt,  stated  in  the  aflSdavit  of  Robert  Dudley, 
in  refusing  to  aid  and  assist  said  Robert  Dudley,  one  of  the  commis- 
sioners named  in  the  Commission  of  Rebellion,  in  the  above-named 
cause;  and  that  an  attachment  should  also  be  awarded  against  the 
appellant  William  Miller  for  his  contempt,  stated  in  the  affidavit  of  said 
Robert  Dudley;  the  attachments  thereby  awarded  not  to  issue,  and  each 
party  to  abide  his  own  costs  of  the  motion. 

From  the  affidavit  above  mentioned,  and  others,  it  appeared  that,  on 
or  about  the  6th  of  March,  1835,  a  bill  was  filed  in  his  Majesty's  Court 
of  Exchequer  in  Ireland  by  the  above-named  respondent,  as  rector  and 
vicar  of  the  parish  of  Eglish,  in  the  diocese  of  Killaloe  and  county  of 
Tipperary,  claiming  to  be  entitled  to  composition  in  lieu  of  the  rectorial 
and  vicarial  tithes  of  the  said  parish,  against  the  above-named  defend- 
ants, as  occupiers  of  lands,  and  liable  to  the  payment  of  composition  in 
lieu  of  tithes,  in  respect  of  the  same ;  and  the  said  bill  prayed  that  an 
account  might  be  taken,  under  the  decree  of  the  Court,  of  all  sums  due 
to  the  above-named  respondent,  as  such  rector  and  vicar,  for  or  on 
account  of  such  tithe  composition,  which  accrued  due  on  the  1st  of 
November,  1834,  and  payable  out  of  the  lands  within  the  said  parish 
by  the  above-named  defendants,  as  occupiers,  or  having  such  interest 
therein  as  to  make  them  liable;  and  that  they  might  be  respectively 
decreed  to  pay  such  sums  as  should  appear  on  the  taking  of  the  account 
to  be  due,  and  might  be  decreed  tq  pay  the  costs. 

On  the  18th  of  April,  1835,  the  above-named  defendant  John  Gavan, 
and  several  other  defendants,  put  in  their  appearance  by  attorney. 

The  appellant  William  Miller  was  at  the  times  above  mentioned,  and 
is  now,  by  virtue  of  the  appointment  of  the  Lord-Lieutenant  of  Ireland, 
the  general  superintendent  and  inspector,  for  the  province  of  Munster, 
of  the  chief  and  other  constables  appointed  under  the  provisions  of  the 
act  of  parliament  passed  in  the  third  year  of  the  reign  of  his  late 
Majesty  George  IV.,  intituled  "  An  Act  for  the  appointment  of  consta- 
bles ;  to  secure  the  effectual  performance  of  the  duties  of  their  office ; 
and  for  the  appointment  of  magistrates  in  Ireland  in  certain  cases  ;" 
and  he  was  directed  to  reside  in  the  province  of  Munster,  and  to  take 
under  his  superintendence  the  police  appointed  under  the  said  act  in 
the  counties  of  Cork,  Kerry,  Limerick,  Tipperary,  and  Waterford. 
The  appellant  John  Malone  was  and  is  a  chief  constable,  by  virtue  of 
a  like  appointment  under  the  provisions  of  the  said  act.  Various  rules, 
orders,  and  regulations,  were  made  and  approved  by  the  Lord-Lieutenant 
of  Ireland,  for  the  conduct  and  proceeding  of  the  chief  and  other  con- 
stables appointed  under  the  said  act,  and  were  promulgated  before  and 
in  the  year  1833,  and  the  conduct  of  the  said  chief  and  other  constables 
has  been  regulated  accordingly.  Among  these  rules  is  the  following : — 
"  The  men  will  on  no  account  interfere  in  the  execution  of  any  writ, 
decree,  or  civil  order,  or  in  driving  for  rent,  tithes,  or  taxes,  unless 
called  out  by  a  magistrate  or  the  high  or  sub-sheriff  in  person ;  and 
they  will  then  only  consider  it  their  duty  to  protect  those  persons  in 
the  execution  of  their  office,  excepting  in  the  execution  of  any  process 
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directed  to  them  for  levying  the  amount  of  any  recognisance  forfeited 
to  his  Majesty,  hi3  heirs  and  successors,  or  of  any  fines  imposed  on 
jurors,  witne'sses,  parties,  or  persons  at  any  assizes,  or  commission  of 
oyer  and  terminer,  or  gaol  delivery,  or  session  of  the  peace,  in  the 
county  in  and  for  which  such  constables  shall  be  appointed,  pursuant  to 
the  act  3  G.  4,  c.  103,  s.  7.  Constables  are  not  to  be  employed  in  re- 
venue duty  unless  when  specially  ordered/* 

Circulars  were  also  issued,  by  order  of  the  Lord-Lieutenant,  for  the 
guidance  of  the  police  establishment,  on  or  about  the  26th  of  October, 
14th  of  November,  and  7th  of  December,  1835,  and  communicated  to 
the  appellants  at  those  times. 

Before  and  on  the  23d  of  December,  1836,  the  appellant  John  Ma- 
lone  was  stationed  at  Borrisokane,  in  the  county  of  Tipperary,  and  had 
under  his  superintendence  the  barony  of  Lower  Ormond,  and  was  under 
the  command  of  the  appellant  William  Miller,  who  was  stationed  at 
Cork,  upwards  of  eighty  miles  distant.  On  the  said  23d  of  December, 
Robert  Dudley,  of  Borrisokane,  delivered  to  him  at  that  place  a  copy 
of  a  writ  of  rebellion,  purporting  to  be  issued  out  of  hia  Majesty's 
Court  of  Exchequer  in  Ireland,  and  to  be  directed  to  Robert  Dudley 
and  three  others,  dated  the  4th  of  December,  in  the  fourth  year  of  the 
reign  of  his  Majesty,  and  returnable  on  Saturday  the  9th  of  January, 
then  next.  At  the  same  time  he  delivered  to  the  appellant  Malone  a 
notice  in  writing,  by  which  the  said  Robert  Dudley  required  him,  pur- 
suant to  the  tenor  of  the  said  writ,  to  accompany  the  said  Robert  Dud- 
ley, and  be  aiding  and  assisting  in  the  execution  thereof;  or,  in  default 
of  his  BO  doing,  an  application  would  be  made  to  the  Court  of  Exchequer 
for  an  attachment  against  him  for  his  contempt. 

Upon  delivering  the  said  copy  aud  notice,  the  said  Robert  Dudley 
asked  the  said  Malone  to  accompany  him  with  the  police  to  the  'parish 
of  Eglish,  to  assist  him  in  executing  the  said  writ :  to  which  Malone 
replied,  that  he  could  not  go  upon  the  said  duty,  but  would  apply  to  the 
inspector-general  for  instructions  ;  he  could  do  nothing  without  an  order 
from  the  proper  authorities ;  and,  observing  that  the  writ  named  only 
King's  county,  informed  Dudley  that  he  had  no  connexion  with  that 
county.  On  the  3d  of  January,  1836,  Dudley  came  to  Malone,  and 
acquainted  him  that  he  had  taken  John  Gavan,  and  proposed  removing 
him  to  Dublin  on  the  following  day ;  and  he  required  Malone  to  give 
his  aid,  and  that  of  some  of  the  police  under  his  command,  in  escorting 
him  (Dudley)  and  the  prisoner  part  of  the  way  to  Roscrea:  Malone  de- 
clined to  do  this,  but  told  him  that  if  any  person  should  attempt  to  mo- 
lest him  in  the  execution  of  the  said  writ,  in  the  town  of  Borrisokane, 
he  (Malone)  would  prevent  him  from  being  ill-treated ;  but,  with  respect 
to  the  said  Gavan,  it  was  impossible  for  him  (Malone)  to  lend  him  any 
assistance  in  escorting  him  to  Roscrea ;  and  assigned  for  a  reason  (as 
the  fact  was)  that  he  was  under  three  several  recognisances  to  appear  at 
the  sessions  at  Ncnagh,  and  prosecute,  at  the  said  sessions,  five  persons 
for  riots  and  assaults ;  and  also,  that  he  had  no  opportunity  of  consult- 
ing with  the  inspector-general  as  to  giving  an  escort. 

In  refusing  his  aid  in  the  manner  above  stated,  the  appellant  Malone 
acted  in  conformity  to  a  communication  received  by  him  from  the  appel- 
lant Miller,  to  whom  he  had  transmitted  the  said  copy  of  the  writ  and 
notice,  and  which  coiiuuunication  the  appellant  Miller  made  to  him  in 
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pursaasce  of  instmctions  from  the  Irish  government,  to  the  effect  that 
the  chief  constable  might  decline  compliance  with  the  said  notice. 

On  the  13th  of  January,  1836,  both  appellants  were  served  with  an 
order  of  the  said  Court  of  Exchequer,  purporting  to  be  dated  the  11th 
of  that  month,  and  to  be  made  at  the  instance  of  the  said  respondent, 
upon  the  affidavit  of  the  said  Robert  Dudley,  for  an  attachment  against 
the  said  Malone  for  his  contempt,  in  refusing  to  aid  the  said  Robert 
Dudley,  unless  cause  should  be  shown  to  the  contrary ;  and  that  the 
appellant  William  Miller  should  answer  the  matters  of  the  said  affidavit. 
The  appellants  accordingly  filed  affidavits,  disclosing  the  matters  above 
stated,  and  showed  cause  against  the  said  order  on  the  29th  and  30th 
days  of  January,  1836 ;  and  the  said  Court,  on  the  1st  of  February, 
were  pleased  to  make  the  order  of  that  date  as  above  stated. 

Upon  an  appeal  from  this  order  to  the  House  of  Lords,  the  case  was 
argued  by  the  Attorney  and  Solicitor-General  for  the  appellants,  and  by 
JaekMoUy  Serjt.,  and  Pemberton  for  the  respondent;  and  the  opinion 
of  the  judges  was  requested  on  the  following  five  questions : — 

1.  Have  the  persons  named  in  the  writ,  and  charged  with  the  execu- 
tion of  it,  a  right,  at  their  discretion,  to  require  the  assistance  of  any 
of  the  liege  subjects  of  the  Crown  to  aid  and  assist  in  the  execution  of 
the  writ  ? 

2.  Have  such  persons  such  a  right  upon  reasonable  apprehension  of 
resistance  to  the  execution  of  the  writ,  no  actual  resistance  having  taken 
place? 

3.  Have  such  persons  such  a  right  as  against  persons  appointed  and 
acting  as  constables,  in  Ireland,  under  the  act  3  6.  4,  c.  103  ? 

4.  Have  such  persons  such  a  right  as  against  persons  so  appointed  and 
acting  under  3  G.  4,  c.  103,  there  having  been  a  regulation  made  in  the 
manner  pointed  out  by  that  act  in  the  words  following  ? — The  men  will 
on  no  account  interfere  in  the  execution  of  any  writ,  decree,  or  civil 
order,  or  in  driving  for  rent,  tithe,  or  taxes,  unless  called  out  by  a  ma- 
gistrate, or  the  high  or  sub-sheriff  in  person,  and  they  will  then  only 
consider  it  their  duty  to  protect  those  persons  in  the  execution  of  their 
office;  excepting  in  the  execution  of  any  process  directed  to  them 
for  levying  the  amount  of  any  recognisance  forfeited  to  his  Majesty, 
his  heirs  and  successors,  or  of  any  fines  imposed  on  any  jurors,  wit- 
nesses, parties,  or  persons  at  any  assizes  or  commission  of  oyer  and 
termineTy' or  gaol  delivery,  or  session  of  the  peace,  in  the  county  in 
and  for  which  such  constable  shall  be  appointed  pursuant  to  the  act 
8  G.  4,  c.  103,  B.  7. : — constables  are  not  to  be  employed  in  revenue 
duty  unless  when  specially  ordered. 

5.  Suppose  a  stranger  to  the  proceedings  in  the  cause,  but  liable  to  be 
called  upon  to  assist  in  the  execution  of  a  writ  of  rebellion,  regularly 
called  upon  to  render  such  assistance,  and  declining  so  to  do,  can  the 
Court,  out  of  which  such  writ  issued,  commit  such  person  as  guilty  of 
a  contempt  of  such  Court  ? 

Upon  the  last  question  there  was  a  difference  of  opinion,  as  appears 
in  the  sequel ;  but  on  the  four  first,  the  unanimous  opinion  of  the  judges 
was  now  delivered  by 

TiNDAL,  C.  J.  In  answer  to  the  first  question  proposed  by  your 
Lordships  to  Her  Majesty's  Judges,  we  are  all  of  opinion,  that  the 
persons  named  as  commissioners  in  the  writ  of  rebellion,  and  chargt'J 
with  the  execution  thereof,  have  not  the  right,  arbitrarily,  and  under 
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every  state  of  circumstances,  to  require  the  assistance  of  the  liege  sub- 
jects of  the  Crown ;  but  we  are,  at  the  same  time,  also  of  opinion,  that 
when  circumstances  render  assistance  necessary  for  the  dae  execution 
of  their  commission,  they  have  the  right,  by  law^  to  require  assistance 
from  the  liege  subjects  of  the  Crown,  to  such  an  extent  as  is  necessary 
to  insure  the  execution  of  the  writ ;  due  regard  being  had  in  each  case 
to  the  condition  of  life,  description,  and  ability,  of  the  persons  called 
upon  to  render  assistance,  the  numbers  required  to  assist,  and  the 
extent  of  the  service  required  from  them.  And  we  think  this  follows 
as  a  necessary  consequence,  from  the  consideration  of  the  process 
itself,  and  from  the  close  and  direct  analogy  which  subsists  between 
the  duty  of  sheriffs  in  the  execution  of  process  directed -to  them  by 
the  superior  Courts  of  Westminster  Hall,  and  that  of  the  officers  named 
in  the  writ  of  rebellion. 

The  commission  of  rebellion  is  a  process  directed  to  commissioners, 
nominated  indeed  by  the  plaintiff  in  the  suit,  but  appointed  by  the  Court, 
under  the  authority  of  the  broad  seal  of  the  Court :  so  that  whoever  they 
may  be  by  name,  or  of  whatever  description  or  situation  in  life,  they 
are,  in  the  eye  of  the  law,  the  commissioners  of  the  Court  itself.  And 
that  they  are  so  considered,  appears  from  the  reason  which  is  assigned 
by  Chief  Baron  Gilbert,  for  directing  this  process  to  commissioners 
under  the  broad  seal,  and  not  to  the  sheriff;  viz.,  '^because  the  sheriff 
cannot  be  supposed  to  execute  all  such  process  in  person,  and  it  may  be 
inconvenient  to  trust  so  great  a  power  with  the  deputies  of  the  sheriff's 
nomination ;  and  therefore  this  Court  appoints  its  own  commissioners, 
who  are  intrusted  to  do  everything  very  carefully,  and  are  answerable 
to  the  Court  for  their  miscarriages. "(a) 

The  commission,  therefore,  confers  upon  the  persons  named  in  it, 
authorities  and  powers  as  large  in  degree,  and,  with  respect  to  their 
local  extent,  larger  than  those  with  which  sheriffs  are  invested  under 
ordinary  writs  of  execution.  In  the  first  place,  the  commissioners  are 
commanded  by  the  writ,  *'  to  omit  not  by  reason  of  any  liberty,  but  to 
enter  the  same,  and  the  said  persons,  wherever  they  shall  be  found 
within  the  kingdom  of  Ireland,  as  rebels  and  contemners  of  the  laws  to 
attach,  or  cause  them  to  be  attached,  so  that  they  may  have  their  bodies 
before  the  Chancellor,  &c.,  on  a  certain  day.**  Whether,  therefore,  it 
be  in  the  nature  of  criminal  process,  as  it  seems  to  be, — for  it  is  laid 
down  as  undoubted  law,  that  the  commissioners  may  break  open  the 
doors  of  a  house  in  order  to  apprehend  the  party,  and  the  writ  may  be 
executed  on  a  Sunday,  which  it  is  allowed  the  sheriff  cannot  do  under 
an  ordinary  capias  ad  satufaciendum^fjb) — or  whether  it  be  civil  process 
only,  it  confers  upon  the  commissioners  authority  and  power,  at  the 
very  least  as  large  as  sheriffs  derive  from  writs  of  the  superior  Courts. 
But  the  authority  of  the  commissioners  is  not  limited,  as  is  the  authority 
of  the  sheriff  in  an  ordinary  writ  of  execution,  to  the  boundary  of  one 
particular  county :  it  extends  over  all  the  counties  of  the  kingdom.  In 
whatever  part  of  the  kingdom  the  party  who  has  been  proclaimed  a 
rebel  can  be  found,  the  commissioners  are  commanded,  and  have  autho- 
rity, to  apprehend  him,  and  to  bring  him  into  court  on  the  day  ap- 
pointed. 

(a)  Gilbert.  For.  Roman,  cap.  5. 

(6J  See  DaltoD,  Office  of  Sheriffs,  358 ;  Crompt.  Auth.  des  Courtes,  fo.  47. 
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It  is  further  to  be  observed,  that  the  commission  contains  withm  it 
the  clause  of  assistance,  which  is  not  to  be  found  in  a  writ  of  execution  ; 
viz.  "  We  also  command  all  other  our  officers  ministerial,  and  other  liege 
subjects  whatsoever,  that  in  the  execution  of  the  premises  they  be  aid- 
ing and  assisting  as  it  behoveth  them,  on  the  peril  incumbent."  The 
sheriff,  indeed,  has  no  occasion  for  such  a  mandate  in  every  writ,  inas- 
much as  he  receives  a  patent  of  assistance  under  the  great  seal,  with 
his  patent  of  office,  directed  to  ''  all  archbishops,  bishops,  dukes,  earls, 
barons,  knights,  freemen,  and  all  others  of  the  county ;  who  are  thereby 
required  to  be  present,  aiding  and  assisting  him  in  all  that  pertains  to 
his  office." — See  the  form  in  Dalton's  Office  of  Sheriff,  cap.  1.  And 
indeed  the  sheriff  would  seem  to  have  this  power  at  common  law. — 2d 
Inst.  194.  But  the  reason  for  the  insertion  of  such  a  mandate  in  the 
commission  of  rebellion  is,  that  the  commissioners  are  not  known  as 
regular  officers  of  the  law,  and  may  therefore  require  such  authority  to 
place  them  upon  the  same  footing  with  sheriffs — the  ordinary  officers  of 
the  courts.  The  commissioners  are  therefore,  by  the  insertion  of  this 
mandate  of  assistance,  placed  at  least  upon  an  equal  footing  with  the 
sheriff,  and  may  be  considered  as  having  the  same  power  under  the  writ 
as  if  it  had  been  directed  to  the  sheriff,  to  whom,  according  to  the  autho- 
rity of  Lord  Chief  Baron  Comyns,  the  writ  may  be  directed  by  the 
Court,  instead  of  the  commissioners  named  by  the  party. — Comyns' 
Digest,  Chancery^  D  5. 

Taking,  therefore,  the  commissioners,  when  acting  in  execution  of 
this  process,  to  be,  in  effect,  sheriffs  in  each  and  every  county  of  the 
kingdom,  the  question  becomes  this, — what  authority  has  the  sheriff  aa 
to  the  posse  comitatijis  in  the  execution  of  a  writ  ?  for  by  a  direct  analogy 
the  commissioners  must  possess  at  least  the  same.  Now,  according  to 
the  authority  of  the  books,  he  is  armed  with  the  power  of  the  county, 
because,  '^  Quando  aliquid  mandatur,  mandatur  et  omne  per  quod  per- 
venitur  ad  illud"  as  was  observed  by  the  Court  in  Foljambe*8  Case^  5 
Rep.  115  b.  And  Dalton  lays  it  down  more  at  large,  that  "the  sheriff 
or  his  under-sheriff,  or  bailiff,  &c.,  may  (nay  ought,  if  need  be)  to  take 
the  power  of  the  county,  {scilicet,  what  number  of  persons  they  shall 
think  good,)  to  aid  him  or  them  to  execute  in  every  behalf  the  King  s 
process  or  writ ;  be  it  by  a  writ  of  execution,  replevin,  capias,  &c.,  or 
any  other  writ,  it  being  the  King's  commandment.  And  such  as  shall 
not  assist  the  sheriff,  &c.,  therein,  being  required,  shall  pay  a  fine  to 
the  King.** — Dal  ton's  Sheriff,  354.  And  further,  by  the  same  autho- 
rity, p.  355,  it  appears  "  that  when  the  sheriff  may  take  the  posse  comi- 
tatHs  he  may  make  proclamation  commanding  all  persons  (meet)  to  come 
and  go  with  him  and  to  aid  him ;"  and  again,  "  in  such  cases  they  are 
not  appointed  in  any  number,  but  it  is  referred  to  the  discretion  of  the 
sheriffs,  &c.,  what  number  they  will  have  to  attend  upon  them,  and 
how,  and  in  what  manner  they  shall  be  armed,  weaponed,  or  otherwise 
furnished." 

One  of  the  earliest  authorities  on  this  subject  is  in  the  Year  Book,  3 
Hen.  7,  1,  where  it  was  held  that  an  indictment  would  not  lie  against  a 
bailiff  for  taking  300  men  in  arms  to  execute  a  replevin,  nor  against 
those  who  accompanied  him;  "for  every  one  is  bound  to  assist  the 
sheriff,  and  to  maintain  him  in  his  office  in  the  execution  of  writs ;  (for 
It  is  the  commandment  of  the  King;)  and  the  bailiff  has  the  same 
authority  as  his  master ;  and  every  one  is  bound  to  aid  them  in  their 
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business ;  and  that,  by  the  common  law  and  common  reason,  notwith- 
standing the  statute  of  West.  1  and  West.  2;  and  also  every  man  is 
sworn  to'  be  aiding  the  sheriff  in  his  business;  and  if  they  do  not  do  it 
at  the  request  of  the  sheriff,  they  shall  make  fine :  as  if  he  require 
them  to  take  felons,  and  they  refuse,  so  shall  they  in  that  case."  And 
when  it  was  argued  by  the  King's  Serjeants  that  the  sheriff  had  no 
right  to  take  so  many  men  with  him,  but  a  reasonable  company,  it  was 
answered  (which  must  mean  by  the  Court)  "that  he  might  be  in  great 
peril  and  jeopardy  of  his  life,  and  for  this  reason  he  shall  take  with  him 
as  many  as  he  pleases  at  his  own  discretion.**  And  when  it  was  argued 
that  the  statute  of  West.  2,  c.  39,  says  that,  post  querimoniam  factum^ 
he  shall  take  the  power  of  the  county  and  not  before,'*  it  was  holden 
that  he  may  by  the  common  law. 

This  ancient  case  forms  the  principal  groundwork  upon  which  the  law 
on  this  subject  has  been  laid  down  by  text  writers  and  others,  though 
with  some  difference  of  language. — See  Inst.  693 ;  3  Inst.  16 ;  Dalton*s 
Office  of  Sheriff,  c.  95;  Bro.  Abr.  Fine  pur  Contempts^  37,  Trespass, 
266  ;  Vin.  Abr.  Sheriff;  and  Cemyns*  Digest,  tit.  Viscount.  Upon 
the  ground,  therefore,  that  under  these  authorities,  the  sheriff  is  armed 
with  such  power  in  the  execution  of  writs  directed  to  him,  we  think  the 
commissioners  have  the  power  to  call  on  such  persons  as  are  of  proper 
age,  and  able  and  fit  to  travel,  to  assist  them  in  the  execution  of  the 
commission  within  the  county  in  which  they  may  be,  exercising  a  sound 
discretion,  whether,  upon  the  particular  occasion,  such  aid  is  necessary, 
and  what  numbers  the  particular  occasion  may  require ;  and  that  all 
persons  answering  such  description,  having  a  reasonable  and  timely 
summons  and  notice  for  that  purpose  from  such  public  officers,  are 
bound  to  attend  to  it,  and  punishable  for  a  wilful  disobedience  thereof. 

In  answer  to  the  second  question  proposed  to  us,  we  are  all  of  opinion 
that  the  commissioners  have  a  right  to  the  assistance  of  the  liege  subjects 
in  the  execution  of  the  commission,  upon  a  reasonable  apprehension  of 
resistance,  although  no  actual  resistance  has  taken  place ;  or  in  other 
words,  that  it  is  not  essential  to  the  exercise  of  this  power,  that  a  breach 
of  the  peace  should  have  been  actually  committed,  or  an  attempt  to 
execute  the  process  be  first  made  by  the  officers,  and  resistance  ensue, 
before  they  are  entitled  to  call  for  assistance.  There  might,  indeed, 
have  been  some  ground  for  such  contention,  if  the  sheriff's  authority  to 
call  for  aid  had  depended  upon  the  statutes  of  West.  1  and  2;  but  as 
it  has  been  expressly  ruled  that  such  statute  is  in  affirmance  of  the 
common  law,  it  is  alike  consonant  to  law  and  reason  that  previous  resist- 
ance should  not  be  considered  necessary  as  a  foundation  for  the  exercise 
of  the  power.  And,  therefore,  if  there  be  a  show  of  intended  re^^ist- 
ance ;  if  it  be  clear,  from  the  surrounding  circumstances,  to  a  reasonable 
man,  that  force  and  numbers  will  be  used  to  oppose  the  execution  of 
the  process,  either  by  rescuing  or  protecting  the  defendant;  and  that 
such  assistance  is  absolutely  necessary  to  put  down  such  intended  resist- 
ance, we  conceive  this  is,  from  the  nature  of  the  thing,  such  resistance 
as  is  pointed  at  and  intended  by  the  text  writers  above  referred  to.  To 
hold  otherwise,  would  be  to  expose  the  life  of  the  officers  to  imminent 
peril ;  and  the  object  of  the  writ  might  be  defeated  by  the  removal  of 
the  defendant.  And  indeed,  in  many  of  the  instances  put  by  Dalton, 
in  his  ninety-fifth  chapter,  in  which  the  sheriff  is  stated  to  have  autho- 
rity tr>  call  out  the  posse  comitatibSy  actual  resistance  cannot,  from  the 
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nature  of  the  case,  be  supposed  to  have  taken  place  previously  tp  hia 
calling  for  aid ;  but  the  object  of  such  summoning  of  assistance  is  Qiani- 
festly  to  prevent  resistance  by  showing  that  it  would  be  hopeless. 

In  answer  to  the  question,  thirdly,  above  proposed  to  us,  we  are  all 
of  opinion  that  the  commissioners  appointed  by  the  writ  have  the  right 
to  require  the  assistance  of  persons  appointed,  and  acting  as  constables 
in  Ireland,  under  the  statute  3  G.  4,  c.  103. 

The  persons  so  appointed  cannot  be  less  liable,  by  reason  of  such 
their  appointment,  than  other  liege  subjects ;  and,  besides  this  view  of 
the  question,  they  may  perhaps  be  considered  as  falling  within  the 
description  contained  in  the  writ  of  ministerial  officers  of  the  king ;  in 
which  point  of  view  they  would  be  the  first  class  of  persons  to  whom 
application  should  be  made.  And,  indeed,  looking  to  their  usual  employ- 
ment, and  their  freedom  from  the  ordinary  occupations  of  life,  they  are, 
of  all  others,  the  very  persons  to  whom  the  commissioners  might  most 
reasonably  apply  in  the  first  instance  for  assistance. 

In  answer  to  the  fourth  question  proposed  by  your  Lordships,  we 
agree  in  thinking  that  the  commissioners  have  the  right  to  require  the 
assistance  of  persons  appointed  as  constables  under  3  G.  4,  c.  103, 
notwithstanding  the  regulation  particularly  set  forth  in  the  said  ques- 
tion has  been  made  in  the  manner  pointed  out  by  that  statute. 

Because  we  think  it  wa$  neither  the  effect  nor  the  intention  of  that 
statute  to  enable  any  order  to  be  made  which  should  diminish  or  abridge 
the  common  law  duties  of  a  constable,  or  take  away  any  responsibility 
where  it  has  attached  by  the  common  law.  There  is  nothing  in  the  act 
which  points  to  such  an  alteration  in  the  liability  of  a  constable :  it  was 
an  act  passed,  as  appears  by  the  preamble,  to  establish  a  new  and  more 
effective  system  for  the  appointment  and  regulation  of  constables 
throughout  Ireland.  The  twelfth  section  authorizes  the  inspectors 
appointed  under  it,  with  the  consent  and  approbation  of  the  Lord-Lieu- 
tenant, to  frame  rules,  orders,  and  regulations,  ^'  for  the  conduct  and 
proceedings  of  the  constables,"  from  time  to  time.  To  direct  the  con- 
stables in  the  due  and  orderly  performance  of  their  duty ;  to  point  out 
to  them  the  manner  in  which  it  would  be  best  performed ;  not  to  alter 
the  limits  and  extent  of  their  duty,  was  the  intention  of  the  legislature. 
And  the  direction  given  in  sect.  6,  which  applies,  if  any  does,  to  this 
case,  does  not  in  any  manner  militate  against  this  construction ;  for  it 
says  no  more  than  the  law  would  have  itself  said,  in  directing  them  not 
voluntarily  to  mix  themselves  up  with  the  execution  of  civil  process. 
But  if  the  duty  of  aiding  the  sherifi"  in  the  posse  comitatuSy  or  the 
duty  of  aiding  the  commissioners  in  the  execution  of  a  writ  of  rebellion, 
is  cast  upon  them  as  liege  subjects  not  less  than  as  constables,  there  is 
nothing  in  that  order  which  can  have  the  effect  of  absolving  them,  nor 
is  any  authority  given  by  the  statute  to  absolve  them  from  the  perform- 
ance of  such  their  common  law  duty. 

Williams,  J.  My  Lords,  the  fifth  question  proposed  by  your  Lord- 
ships, to  which  alone  it  is  necessary  that  I  should  address  myself,  is, 
"  whether,  supposing  a  stranger  to  the  proceedings  in  the  cause,  but 
liable  to  be  called  upon  to  assist  in  the  execution  of  a  writ  of  rebellion, 
be  regularly  called  upon  to  render  such  assistance,  and  decline  to  do  so, 
the  Court  out  of  which  such  writ  issued,  can  commit  such  person  as 
guilty  of  a  contempt  of  such  Court;"  or,  in  other  wordj,  whether  a 
writ  of  attachment  may  issue  against  such  person :  and  I  understand 
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the  question  to  be  confined  to  the  authority  and  competence  of  the 
Court,  and  to  that  only. 

Now  that  the  superior  Courts  of  Record,  especially,  have  been  in  the 
habit  of  issuing  such  process,  is  past  a  doubt.  *^  The  issuing  of  attach- 
ments by  the  supreme  Courts  of  Westminster  Hall  for  contempts  out 
of  court,"  (as  is  obsei-ved  by  Lord  Chief  Justice  Wilmot  in  his  prepared, 
but  not  delivered  judgment,  in  the  case  of  Rex  v.  Almony  Wilmot's 
Opinions,  254,)  ^'  stands  upon  the  same  immemorial  usage  as  supports 
the  whole  fabric  of  the  common  law.  It  is  as  much  the  lex  terrce,  and 
within  the  exception  of  Magna  Charta,  as  the  issuing  of  any  other  legal 
process  whatsoever.*' 

Again,  I  shall  not  waste  your  Lordships'  time,  by  discussing  whether 
the  Court  of  Exchequer  in  Ireland  stands  upon  the  same  footing  as 
those  before  alluded  to.     This  was  not  disputed  in  argument  at  the  bar. 

Lastly,  I  shall  assume  that  the  writ  of  rebellion  was  process  lawfully 
issuing  in  the  King's  name  by  the  authority  of  the  Court;  because, 
although  much  observation  and  criticism  were  employed  upon  the  nature 
and  quality  of  the  writ,  that  was  not  denied. 

The  question,  therefore,  resolves  itself  into  this  point,  whether,  in  the 
case  supposed,  an  attachment  can  legally  issue ;  or  whether  indictment 
be  not  the  appropriate  and  only  remedy.  And,  in  considering  this 
point  in  the  absence  of  any  precise  authority,  we  are  driven  (as  in  so 
many  instances  must  be  the  case)  to  analogy ;  and  therein  to  ascertain 
whether  this  process  has  been  resorted  to  on  occasions  not  distinguisha- 
ble from  the  present ;  because  this  ancient  principle,  as  in  the  language 
of  a  late  Chief  Justice  I  have  described  it  to  be,  has  not  been  a  barren 
theory,  but  has  been  frequently  and  variously  resorted  to. 

In  Viner's  Abridgment,  title  Contempt  A.,  it  is  defined  or  described 
to  be  "  a  disobedience  to  the  Court,  or  an  opposing  or  a  despising  the 
authority,  justice,  or  dignity  thereof.  It  commonly  consists  in  a  party's 
doing  otherwise  than  he  is  enjoined  to  do,  or  not  doing  what  he  is  com- 
manded or  required,  by  the  process,  order,  or  decree  of  the  Court." 

Hawkins,  in  book  2,  chapter  22,  of  attachment  observes,  that  "  it  is 
properly  grantable  in  cases  of  contempt,  against  which,  for  the  most 
part,  all  courts  of  record  generally,  but  more  especially  those  of  West- 
minster Hall,  and  above  all,  the  Court  of  King's  Bench,  may  proceed 
in  a  summary  manner  according  to  their  discretion."  Now,  I  would  by 
no  means  intimate  an  opinion  that  the  learned  writer,  by  the  latter 
general  expression,  meant  to  assert  that  the  power  of  the  courts  is  per- 
fectly arbitrary  and  indefinite ;  but  I  do  think  he  must  be  understood 
as  describing  their  power  not  to  be  precisely  limited  or  fixed,  but  that 
it  may  be  extended  to  new  cases  as  they  arise,  provided  they  be  within 
the  principle  of  those  in  which  the  power  has  been  decided  to  exist. 
The  subject  is  pursued  with  much  minuteness  in  the  book  I  have  referred 
to,  though  it  is  truly  remarked,  "  that  atl  the  particular  instances  of 
contempts,  it  would  be  endless  to  enumerate." 

With  one  class,  however,  and  that  not  a  small  one,  I  shall  not  trouble 
your  Lordships.  I  allude  to  attachments  against  sheriffs,  gaolers,  attor- 
neys, and  others,  as  to  whom  a  distinction  may  be  drawn ;  that  inasmuch 
as  they  are  to  be  considered  ministers  or  servants  of  the  Court,  they 
may  especially  be  subjected  to  an  immediate  and  summary  control.  But 
after  examining  cases  of  that  description,  Hawkins  comes  to  consider 
"  where  persons"  (generally)  "  are  punishable  in  this  manner  for  con- 
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tempt  of  the  King's  writs;"  and,  upon  this  point,  there  is  the  fol- 
lowing passage: — "It  seems  that  it  may  reasonably  be  argued,  that 
all  such  writs  being  in  the  King's  name,  and  imposing  some  lawful  com- 
mand or  prohibition  from  him,  which  every  subject  is  in  duty  bound  to 
obey,  every  disobedience  of  them,  being  a  contempt  of  the  King's  autho- 
rity, is  in  strictness  punishable  in  the  manner  above  mentioned,  if  the 
Court  in  its  discretion"  (discretion  again)  "  shall  think  fit  so  to  proceed. 
Yet  it  doth  not  seem  to  be  usual  for  the  Court  to  proceed  in  this  manner 
for  a  bare  nonfeasance  in  not  performing  the  command  of  the  first  writ 
in  any  case  whatsoever."  I  have,  of  course,  given  the  passage  entire : 
the  distinction,  however,  contained  in  the  last  clause  does  not  seem  to 
respect  the  power  of  the  Court  so  much  as  the  ordinary  course  and  prac- 
tice ;  whereas  I  consider  my  present  concern  to  be  with  what  the  Courts 
can  in  strictness  do,  and  not  what  it  may  be  usual  or  expedient,  and  so 
forth,  for  them  to  do.  And  even  understanding  the  latter  clause  in  the 
sense  above  attributed  to  it,  I  think  it  will  presently  appear  to  be  not 
quite  consistent  with  the  author's  usual  accuracy. 

I  shall  now  advert  to  some  of  the  cases  in  which  this  process  has 
issued.  In  an  Anonymous  Case,  1  Salk.  84,  an  attachment  was  granted 
at  once  against  a  party  upon  whom  a  rule  of  Court  was  served ;  upon 
which  occasion  he  uttered  some  vulgar  expressions  concerning  it.  I  am 
aware  that  an  attempt  may  be  made  to  explain  this  case  as  coming  under 
the  acknowledged  head  of  contempt — "  speaking  contemptuous  words  of 
the  Court ;"  which  being  considered  to  be  an  impeachment  of,  and  an 
attack  upon  its  authority,  is  supposed  to  require  immediate  interposition 
and  correction.  And  supposing  this  to  be  the  true  solution  of  the  prin- 
ciple upon  which  the  attachment  was  granted,  it  must  be  admitted  that 
the  case  has  less  bearing  upon  the  present  than  if  the  real  ground  for 
holding  it  to  be  a  contempt  was  the  disobedience  of  the  order  or  the 
rule  of  Court.  But,  however  that  may  be,  that  there  are  cases  in  abun- 
dance which  rest  absolutely  and  exclusively  upon  the  latter  principle, 
will  be  seen  presently.  In  this  case,  however,  which  is  constantly  referred 
to,  and  its  legality,  I  believe,  never  questioned,  the  attachment  was 
awarded  against  the  party,  unheard,  as  I  have  before  noticed.  In  a 
very  recent  case,  Oobby  v.  Dewes,  10  Bingh.  112,  (25  E.  C.  L.  R.,)  the 
Court  of  Common  Pleas  granted  an  attachment  in  the  first  instance 
against  certain  persons  concerned  in  a  rescue,  although  the  return  stated 
that  the  rescue  had  been  out  of  the  custody  of  a  bailiff,  and  not  of  the 
sheriff  himself — the  application  being  founded  solely  upon  that  return. 

What  weighs  with  me,  however,  most  strongly,  is  the  long-continued 
and  undoubted  practice  of  issuing  attachments  for  disobedience  of  writs 
of  subpoena,  whether  coming  from  the  Crown  Office  or  taken  out,  as  it 
is  of  course,  in  a  civil  suit.  And  yet  it  is  undeniable  that,  in  the  latter 
instance,  it  is  merely  a  private  remedy  resorted  to  by  a  private  party 
to  enforce  or  resist  a  claim  wholly  unconnected  with  any  public  concern 
or  interest  whatsoever.  And,  moreover,  this  summary  interference 
might  appear,  and  has  actually  been  urged  to  be  the  less  requisite,  and 
therefore  the  more  objectionable,  because  there  is  another  remedy  by 
express  statutory  provision  for  the  party  aggrieved  by  the  non-compli- 
ance with  the  exigency  of  the  writ.  But  this  notwithstanding,  against 
persons  not  officers  pr  ministers  of  the  Courts, — mere  private  parties, — 
attachments  have  been  awarded  in  more  instances  thau  it  would  be  pos- 
sible to  enumerate,  and  from  which  I  must  make  a  selection. 
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In  the  case  of  Wyatt  v.  Wingford,  2  Ld.  Raym.  1528,  an  attachment 
was  moved  for  against  a  witness  for  not  attending  at  the  assizes  to  give 
evidence  in  pursuance  to  a  subpoena :  cause  was  shown,  and  it  was  urged 
that  the  party  had  his  remedy  (before  adverted  to)  by  action  on  the 
statute  5  Eliz.  c.  9,  s.  12 ;  and  further  that  such  applications  had  been 
refused.  But  the  Court,  adverting  to  the  statutory  remedy,  decided 
**  that  it  was  a  good  foundation  for  an  attachment,  the  disobedience  of 
the  process  being  a  contempt  of  the  Court:"  and  the  rule  was  made 
absolute.  In  Hammond  v.  Stewart^  1  Str.  510,  Smalt  v.  WhitmiU,  2 
Str.  1054,  and  Chapman  v.  PointoUy  Ibid.  1150,  though  questions  arose 
upon  the  time  of  serving  the  writ,  and  the  amount  of  compensation  ten- 
dered to  bring  the  party  into  contempt,  the  principle  itself  was  not 
doubted.  In  Pearson  v.  Mes^  Dougl.  556,  Lord  Mansfield  alludes  to  an 
attachment  as  a  prevalent  and  preferable  remedy  to  that  by  action. 
For  the  purpose  of  showing  that  the  practice  is  not  absolute — not  to 
weary  your  Lordships  with  what  may  be  deemed  unnecessary  citations, — 
I  shall  content  myself  with  referring  (amongst  the  more  modern  cases) 
to  Barrow  v.  Humphreys^  3  B.  &  Aid.  598,  (5  E.  C.  L.  R.,)  to  Dixon  v. 
Lee^  3  Dow.  P.  C.  259,  and,  lastly,  to  Rex  v.  Fenn,  Ibid.  546,  to  which, 
for  the  best  reason,  I  attach  no  weight,  except  for  the  purpose  of  show- 
ing, as  the  fact  undoubtedly  was,  that  no  allusion  was  made  to  the 
remedy  by  attachment  not  being  applicable.  That  was  taken  completely 
for  granted. 

It  remains  to  consider  the  nature  and  .quality  of  the  process  upon 
which  the  question  arises :  that  it  is  such,  and  issuing  under  the  autho- 
rity of  a  superior  Court  of  Record  has  not,  as  I  have  already  observed, 
been  denied :  that  it  is  (to  place  the  matter  no  higher)  not  inferior  in 
dignity,  importance,  and  exigency,  to  the  private  writ  of  subpoena^  must, 
I  presume,  also  be  admitted :  That  the  persons  named  in  it  are  other- 
wise without  authority,  is  true ;  but  by  being  so  named,  that  the  power 
and  authority  of  the  Court  are  deputed  to  them,  is  true  also.  All  the 
King's  subjects  are  commanded  ^^  to  be  aiding  and  assisting  in  the  exe- 
cution of  the  writ ;"  and  a  demand  of  such  assistance  was  made  upon 
an  occasion,  and  for  a  purpose  which,  so  far.  as  the  present  question  is 
concerned,  I  think  we  must  consider  as  justifying  it.  That  there  was 
a  refusal  to  comply  with  that  demand,  must  also,  for  the  present  pur- 
pose, be  assumed ;  and  that  refusal  is  not  to  be  received  in  the  light  of 
an  excuse,  by  the  individual,  to  escape  from  trouble  and  inconvenience 
to  which  he  was  liable ;  but  the  complaint  is,  that  the  object  of  the 
Court,  so  far  as  he  was  concerned,  was  interrupted, — in  a  word,  when 
the  authority  under  which  that  demand  was  made  is  considered,  its  pro- 
cess was  disobeyed.  Nor  do  I  think  it  material  that  it  might  have 
happened,  or  actually  did  happen,  that  by  other  means  the  writ  was 
executed ;  any  more  than  to  an  application  for  an  attachment  for  diso- 
beying a  subpoena,  it  would  be  an  answer  for  the  party  to  say,  that  the 
Elaintiff  or  defendant  might  successfully  have  proceeded  to  trial  without 
is  testimony. 

Upon  the  whole,  confining  myself  throughout  to  the  power  of  the 
Court,  I  feel  bound  to  answer  the  question  in  the  aflSrmative. 

Pattkson,  J.     With  respect  to  the  first  four  questions  proposed  by 

Jrour  Lordships  in  this  case,  I  will,  with  your  Lordships'  permission,  take 
cave  to  refer  to  the  unanimous  opinion  of  the  Judges,  delivered  by  my 
Lord  Chief  Justice. 
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The  fifth  question  runs  in  these  words :  "  Suppose  a  stranger  to  the 
proceedings  in  the  cause,  hut  liable  to  be  called  upon  to  assist  in  the 
execution  of  a  writ  of  rebellion,  regularly  called  upon  to  render  such 
assistance,  and  declining  so  to  do ;  can  the  Court  out  of  which  such 
writ  issued  commit  such  person  as  guilty  of  a  contempt  of  such  Court  ?" 
I  humbly  answer  in  the  aflSrmative. 

A  contempt  of  Court  is  thus  described  in  the  Practical  Register  in 
Chancery,  pages  133  &  134 : — "  A  contempt  is  a  disobedience  to  the 
Court,  or  an  opposing  or  despising  the  authority,  justice,  or  dignity 
thereof.  It  commonly  consists  in  a  party's  doing  otherwise  than  he  is 
enjoined  to  do,  or  not  doing  what  he  is  commanded  or  required  by  the 
process,  order,  or  decree  of  the  Court.  Sometimes  it  arises  by  one  or 
more  ;  their  opposing  or  disturbing  the  execution  or  service  of  the  pro- 
cess of  the  Court,  or  using  force  to  the  party  that  serves  it ;  sometimes 
by  using  words  importing  scorn,  reproach,  or  diminution  ofs  the  Court, 
its  process,  orders,  officers,  or  ministers,  upon  executing  or  serving  such 
process  or  orders.  It  is  also  a  contempt  to  abuse  the  process  of  the 
Court  by  wilfully  doing  any  wrong  in  executing  it ;  or  making  use  of  it 
as  a  handle  to  do  wrong ;  or  to  do  anything  under  colour  or  pretence  of 
process  of  the  Court  without  such  process  or  authority."  And  the  pun- 
ishment is  added.  ^^  For  any  direct  and  positive  contempt,  a  party  may 
not  only  be  taken  into  custody,  but  committed  to  the  Fleet  during  the 
pleasure  of  the  Court.  But  for  a  bare  contempt  in  not  doing  somewhat, 
then  only  till  he  obey  and  perform :  for  a  contempt  in  doing  somewhat 
against  the  order  of  the  Court,  is  ajscounted  much  greater  than  omitting 
to  do  somewhat  commanded,  seeing  the  one  is  wilful,  the  other  not 
always  so ;  and  besides,  what  is  only  not  done  may  be  done ;  but  what 
is  once  done  cannot  be  undone,  though  its  effects  may  often  be  made  to 
cease,  or  reparation  may  be  made." 

I  cite  these  passages,  because  they  appear  to  me  to  afford  a  complete 
answer  to  one  objection  which  was  urged  at  your  Lordships'  bar,  namely, 
that  process  of  contempt  cannot  be  issued  for  a  bare  nonfeasance.  That 
it  may  be  so  issued  is  here  expressly  stated ;  and  in  conformity  there- 
with, it  is  the  uniform  practice  to  proceed  by  process  of  contempt  against 
witnesses  for  not  attending  in  pursuance  of  a  writ  of  stibpcend;  against 
parties  for  non-performance  of  awards ;  for  not  appearing,  or  not  putting 
in  answers;  and  numberless  other  bare  nonfeasances.  And  although 
several  cases  were  cited  in  support  of  this  objection,  yet  in  none  of  them 
is  any  doubt  thrown  upon  the  power  and  authority  of  the  Court ;  but 
they  turn  upon  the  question,  whether  the  Court,  under  the  particular 
circumstances  of  each  case,  will,  in  their  discretion,  exercise  such  power 
and  authority.  I  cannot,  therefore,  entertain  any  doubt,  but  that  pro- 
cess of  contempt  may  be  issued  against  any  person  who  has  barely 
omitted  to  do  what  he  is  commanded  or  required  to  do  by  the  process  of 
the  Court.  It  follows,  that  in  order  to  fix  a  person  under  the  circum- 
stances stated  in  your  Lordships'  question,  as  guilty  of  a  contempt  of 
Court,  it  will  be  sufficient  to  show  that  he  is  commanded  or  required  by 
the  process  of  the  Court  to  render  that  assistance  in  its  execution  which 
he  has  declined  to  do. 

Now,  as  the  person  supposed  is  a  stranger  to  the  proceedings  in  the 
cause,  and  is  not  one  of  the  persons  to  whom  the  writ,  or  rather  com- 
mission of  rebellion,  is  addressed  by  name,  (which  the  very  form  of  the 
question  implies,)  he  is  not  in  the  predicament  in  which  persons  usually 
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are  in  respect  to  whose  conduct  questions  of  contempt  have  arisen  ;  that 
is,  he  is  not  personally  and  directly  called  upon,  in  the  first  instance,  by 
the  process  of  the  Court,  to  do  any  act.  The  process  does  not,  upon  the 
face  of  it,  necessarily  convey  to  him  any  command  or  requisition.  It 
does,  however,  contain  a  clause  commanding  all  the  Queen's  liege  sub- 
jects whatsoever  to  be  aiding  and  assisting  in  the  execution  of  the  pre- 
mises, as  it  behoveth  them,  upon  the  peril  incumbent.  The  person 
supposed  in  your  Lordships*  question,  is  one  of  those  liege  subjects, 
none  of  whom  are  particularly  named  in  the  process ;  the  question  as- 
Bomes  that  it  behoved  him  to  render  assistance,  and  that  he  was  regu- 
larly called  upon  to  do  so :  thie  conclusion  necessarily  follows,  in  my 
mind,  that  he  is  commanded  and  required  by  the  process  to  render  that 
assistance,  just  as  much  as  if  his  name  were  actually  inserted  in  it ;  and 
his  refusal  to  do  so  is  as  much  a  contempt  of  the  Court  as  if  he  had 
been  one  of  the  commissioners,  and  had  neglected  to  execute  the 
process. 

I  have  come  to  this  conclusion,  upon  a  conviction  that  the  power 
which  the  Court  exercises  of  punishing  by  process  of  contempt,  those 
who,  being  bound  to  obey,  nevertheless  disobey  its  process,  orders,  or 
decrees,  is  inherent  in  the  Court  by  the  common  law  of  the  land,  for  the 
support  of  its  authority  and  dignity,  and  does  not  depend  upon  any 
statute. 

I  am  aware  that  it  has  been  argued  that  the  mode  of  proceeding  by 
attachment  took  its  rise  from  the  statute  of  Westminster  2,  c.  39  ;  that 
as  that  statute  speaks  only  of  a^sisters,  aiders,  consenters,  commanders, 
and  favourers,  who  are  to  be  attached  by  a  writ  judicial,  no  other  per- 
sons can  be  so  attached  in  respect  of  anything  done  or  omitted  in  exe- 
cution of  process  directed  to  the  sheriff;  and  that  the  same  law  applies 
to  process  of  rebellion  directed  to  commissioners.  I  agree  entirely  that 
the  same  law  does  apply ;  and  that  process  of  contempt  will  not  lie 
against  persons  refusing  to  assist  commissioners  of  rebellion,  unless  it 
would  also  lie  against  persons  refusing  to  assist  the  sheriff;  the  only 
difference,  as  I  apprehend,  being  that  in  a  commission  of  rebellion  the 
command  to  all  liege  subjects  to  be  aiding  and  assisting  is  expressly  in- 
serted, which  is  not  the  case  in  writs  directed  to  the  sheriff:  The  reason 
of  which  appears  to  be,  that,  as  the  authority  of  the  commissioners  of 
rebellion  is  confined  to  that  particular  process,  unless  such  command 
were  expressly  inserted,  they  could  not  call  upon  any  one  to  assist, 
having  no  general  authority  whatever:  whereas  the  sheriff  has  such 
general  authority  at  common  law  to  take  the  posse  connitatils,  and  also 
by  the  writ  of  assistance  which  is  given  to  him  together  with  his  patent. 
I  am  of  opinion,  however,  for  the  reasons  already  given,  that  process 
of  contempt  will  lie  against  all  persons  who  refuse  to  assist  the  sheriff 
in  the  execution  of  the  process  of  the  Court  when  lawfully  called  upon 
BO  to  do,  because  the  process  becomes  then  in  effect  addressed  to  them. 
It  was  observed  in  the  course  of  the  argument,  that  it  is  strange  that 
no  clause  of  assistance  is  inserted  either  in  the  writ  which  precedes,  or 
in  that  which  follows  the  commission  of  rebellion.  As  to  that  which 
precedes,  the  answer  is  that  it  is  addressed  to  the  sheriff,  who  has  gene* 
ral  authority  to  command  assistance ;  as  to  that  which  follows,  namely, 
the  sequestration,  (for  it  seems  that  there  is  not  any  process  to  the 
Serjeant-at-Arms, — Forum  Romanum,  page  77,)  I  cannot  find  any  rea- 
son assigned  for  the  omission  of  such  a  clause.     However,  it  does  nut 
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seem  that  snch  omission  can  in  any  way  prevent  the  operation  of  it  in 
the  commission  of  rebellion  in  which  it  is  inserted. 

With  respect  to  the  statute  of  Westminster,  Lord  Coke,  in  his  commen- 
tary on  it,  in  2  Inst.  453,  and  also  193,  states  it  to  be  in  affirmance  of  the 
common  layr,  and  cites  Bracton  to  that  effect.  But  whether  that  be  so  or 
not,  I  confess  that  I  cannot  but  agree  with  my  Lord  Chief  Justice  Wilmot, 
who,  in  his  proposed  judgment  in  Rex  v.  Almon^  Wilmot's  Opinions,  264, 
says  :  ''  Indeed,  when  that  act  of  parliament  is  read,  it  is  impossible  to 
draw  the  commencement  of  such  proceeding  out  of  it :  it  empowers  the 
slioriff  to  imprison  persons  resisting  process ;  but  has  no  more  to  do  with 
giving  courts  of  justice  a  power  to  vindicate  their  own  dignity  than  any 
other  chapter  in  that  act  of  parliament.'*  It  seems  to  be  understood 
that  at  all  times  the  Court  had  power  to  punish  disobedience  to  its  pro- 
cess, orders,  and  decrees,  by  process  of  contempt;  and  there  is  nothing 
in  the  statute  of  Westminster  2  which  can  in  any  way  be  construed  to 
give  any  such  power.  I  am,  therefore,  quite  at  a  loss  to  see  why  such 
power  should  be  supposed  to  have  originated  in,  or  should  be  in  any 
way  referred  to  that  statute.  So  far  as  regards  the  punishment  of  per- 
sons who  resist  and  obstruct  the  execution  of  process,  that  statute  may 
possibly  be  supposed  to  have  given  rise  to  the  process  of  attachment, 
which  is  now  commonly  resorted  to ;  Gobby  v.  Bewes,  10  Bingh.  112, 
(25  E.  C.  L.  R. ;)  but  as  regards  the  punishment  of  those  to  whom  the 
process  is  addressed,  whether  by  name  or  generally,  and  who  being 
bound  to  execute  or  assist  in  executing  that  process,  refuse  so  to  do  in 
contempt  of  the  Court,  the  statute  seems  to  be  wholly  irrelevant. 

It  does  not  appear  that  this  question  has  ever  been  brought  into  dis- 
cussion before  any  Court  and  expressly  decided ;  at  least,  no  authority 
to  that  effect,  on  one  side  or  the  other,  was  cited  at  your  Lordship's  bar; 
nor  have  I  been  able  to  discover  any ;  nor  is  it  stated,  either  in  Gilbert's 
Forum  Romanum,  or  any  other  book  of  which  I  am  aware,  giving  an 
account  of  the  commission  of  rebellion ;  nor  in  Dal  ton's  Sheriff,  or  other 
book  respecting  the  sheriff's  power  of  taking  the  posse  commitatus  ;  that 
is,  the  proper  mode  of  punishing  those  who  refuse  to  render  assistance 
when  legally  called  on  so  to  do.  Doubtless  such  disobedience  may,  in 
many,  if  not  in  all  cases,  be  punishable  by  indictment ;  but  I  apprehend 
that  this  circumstance  does  not  in  any  degree  derogate  from  the  power 
which  the  Court  has  of  punishing  by  process  of  contempt,  though  it  may 
in  many  instances  furnish  a  reason  why  the  Court,  in  the  exercise  of 
discretion,  may  think  fit  not  to  exert  that  power. 

It  is,  indeed,  stated  in  Brooke's  Abridgment,  title,  Fine  pur  Con- 
tempt^ pi.  37,  "  That  if  the  sheriff  or  his  bailiff  have  a  writ,  every  man 
is  bound  to  aid  them  in  their  wants,  (besoigns,)  and  this  by  the  common 
law ;  and  if  they  do  it  not,  at  the  request  of  the  sheriff,  they  shall  make 
fine :  as  if  the  sheriff  require  them  to  take  a  felon  and  they  refuse,  they 
shall  make  fine :"  and  the  Year  Book^  3  Ilen.  7,  1,  is  cited.  Also,  in 
the  same  Abridgment,  title  Trespass^  pi.  266,  the  same  law  is  laid  down ; 
and  also  in  title  Riots^  pi.  2.  Lord  Coke,  also,  in  his  commentary  on 
the  statute  of  Westminster  1,  c.  17,  2  Inst.  193,  says,  that  every  man 
is  bound  at  common  law  to  assist  the  sheriff;  and  if  he  do  it  not,  being 
required,  he  shall  be  fined  and  imprisoned.  It  is  not,  however,  stated 
in  these  passages  how  the  fine  and  imprisonment  is  to  be  imposed ;  and 
as  regards  any  refusal  to  arrest  a  felon,  probably  it  must  be  by  indict- 
ment ;  for  in  such  case  there  would  be  no  process  of  Court,  and  therefore 
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no  contempt.  But  in  the  case  of  refusal  to  assist  in  executing  process 
of  the  Court  it  would  be  otherwise ;  and  the  passage  being  found  in 
Brooke's  Abridgment,  under  the  head  of  Fine  pur  Uontempty  seems  to 
indicate  that  a  contempt  would  be  incurred,  which  is  of  course  punisha- 
ble by  attachment. 

Upon  the  whole,  therefore,  with  sincere  respect  for  the  opinion  of 
those  of  my  learned  brothers,  from  whom  I  have  the  misfortune  to 
differ,  my  answer  to  your  Lordships*  fifth  question  is,  that  the  Court 
may  commit  a  person  under  the  circumstances  stated  in  that  question, 
as  guilty  of  contempt  of  Court. 

BosANQUET,  J.  Upon  the  four  first  questions  proposed  by  your  Lord- 
ships to  the  judges,  I  concur  with  the  rest  of  my  learned  brothers  in 
the  answers  given  in  the  names  of  all  the  judges  by  my  Lord  Chief 
Justice,  and  in  substance  with  the  reasons  assigned  for  those  answers. 
But  having  the  misfortune  to  differ  from  the  majority  of  my  learned 
brothers  upon  the  answer  to  be  given  to  the  6th  question,  I  proceed 
with  great  diffidence  to  offer  to  the  House  the  reasons  upon  which 
my  opinion,  with  respect  to  the  important  principle  which  it  involves,  is 
founded. 

The  fifth  question  is  this :  ^^  Suppose  a  stranger  to  the  proceedings 
in  the  cause,  but  liable  to  be  called  upon  to  assist  in  the  execution  of  a 
writ  of  rebellion,  regularly  called  upon  to  render  such  assistance,  and 
declining  so  to  do,  can  the  Court  out  of  which  such  writ  issued  commit 
such  a  person  as  guilty  of  a  contempt  of  such  Court  ?*' 

The  substance  of  the  question  is,  whether  a  mere  refusal  by  a  stranger 
to  assist  the  commissioners,  upon  request,  be  a  misdemeanour,  punishable 
by  indictment,  or  information ;  or  a  contempt  of  Court,  punishable  by 
attachment,  and,  consequently,  by  imprisonment  without  trial.  Such  per- 
son maybe  liable  to  punishment  by  indictment  or  information  for  a  breach 
of  duty  cast  upon  him  by  law ;  but  it  does  not  follow  that  he  is  liable  to 
be  attached  for  a  contempt  of  Court. 

A  contempt,  it  is  said,  in  the  Practical  Register,  page  133,  is  ^^  a 
disobedience  to  the  Court,  or  an  opposing  or  despising  the  authority, 
justice,  or  dignity  thereof.  It  commonly  consists  in  a  party  doing 
otherwise  than  he  is  enjoined  to  do,  or  not  doing  what  he  is  commanded 
or  required  by  the  process,  order,  or  decree  of  the  Court.  Sometimes 
it  arises  by  one  or  more;  their  opposing  or  disturbing  the  execution  or 
service  of  the  process  of  the  Court,  or  using  force  to  the  party  that 
serves  it ;  sometimes  by  using  words  importing  scorn,  reproach,  or  dimi- 
nution of  the  Court,  its  process,  orders,  officers,  or  ministers,  upon 
executing  or  serving  such  process  or  orders.*' 

The  commission  or  writ  of  rebellion  is  not  addressed,  either  per- 
sonally, or  by  any  general  description,  to  the  person  supposed  to  be 
called  upon  to  assist  the  commissi oneiPs :  it  is  addressed  to  the  commis- 
sioners only. 

If  a  stranger  aid  or  abet  the  defendant  in  his  endeavour  to  evade  the 
execution  of  the  process  of  the  Court,  there  is  no  doubt  that  he  may  be 
punished  by  attachment,,  his  conduct  in  such  case  being  a  clear  contempt 
of  the  Court.  A  stranger,  who  by  contrivance,  defeats  the  party  of  the 
benefit  of  an  award  made  under  a  rule  of  Court  is  guilty  of  a  contempt, 
for  which  he  shall  be  attached ;  for  which  I  would  refer  to  Sir  James 
Butlers  Case,  2  Salk.  596. 

The  duty  impo:5ed  upon  a  stranger  who  is  required  to  assist  a  commis- 
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sioner  may  be  admitted  to  be  analogous  to  tbat  which  every  liege  8nbje<5t 
is  bound  to  render  to  the  sheriff  in  the  execution  of  the  King's  irrit. 
But  I  am  not  aware  that  a  mere  refusal  to  aid  the  sheriff  in  the  execu- 
tion of  civil  process  by  a  private  person,  a  stranger  to  the  writ,  has  ever 
been  visited  by  attachment.  It  may  be  admitted  that  the  right  of  the 
sheriff  to  call  for  such  assistance  is  a  right  at  common  law ;  and  that 
the  statutes  of  Marlbridge,  and  of  the  1st  and  2d  of  Westminster,  are 
only  declaratory  of  the  common  law ;  but  neither  the  language  of  the 
statutes  nor  ancient  usage  show  that  a  mere  refusal  subjects  the  party 
refusing  to  attachment. 

The  case  of  The  King  v.  White^  which  has  been  cited  from  tbe  report 
tempore  Hardwicke,  stands  upon  very  different  grounds.  In  that  case, 
the  warrant  of  the  Chief  Justice  of  the  King's  Bench  to  arrest  a  felon, 
was  directed  to  all  constables  throughout  England ;  and  an  attAcbment 
was  moved  for  against  the  defendants,  constables  of  Scarborough,  for 
not  obeying  the  warrant.  The  practice,  in  such  cases,  is  to  address  the 
warrant  to  all  chief  arid  petty  constables,  and  all  others  whom  it  may 
concern.  The  Courts  say,  "  The  judges  of  this  Court  have  power  to 
grant  warrants  to  be  oxecuted  by  all  constables,  &c.,  throughout  England; 
and  disobedience  to  a  judge's  warrant  is  a  contempt  of  the  Court — such 
a  contempt  as  the  Court  will  take  notice  of  by  way  of  attachment." 
The  persons  spoken  of  were  officers  whose  special  duty  it  is  to  arrest 
felons,  and  the  writ  was  addressed  to  them,  though  not  nominatim^  yet^ 
by  a  description  which  made  it  an  order  of  the  Chief  Justice  of  the 
King's  Bench  upon  them ;  in  which  respect  the  case  differs  essentially 
from  the  case  of  a  writ  directed  to  a  sheriff,  who,  by  virtue  of  the  autho- 
rity of  his  office,  as  such,  requii'es  assistance  from  some  one  or  more  of 
the  King's  subjects. 

A  subpoena  to  attend  as  a  witness  in  a  cause  is  a  personal  order,  and 
imports  that  the  individual  therein  named  is  connected  with  the  cause  by 
his  personal  acquaintance  with  the  matters  involved  in  it.  Not  so  where 
the  command  is  general  upon  all  liege  subjects,  and  the  call  is  made  upon 
a  stranger  by  a  commissioner  or  other  officer  of  the  Court.  Unless, 
therefore,  the  practice  of  visiting  by  attachment  a  refusal  to  comply  with 
a  request  of  the  commissioner  be  sanctioned  by  the  authority  of  text 
writers,  by  judicial  decisions,  or  by  ancient  usage,  I  think  that  it  cannot 
be  deemed  a  legal  practice. 

Some  instances,  in  matters  of  revenue,  have  occurred,  in  which  rulea 
for  attachments  have  been  granted  by  the  Court  of  Exchequer  against 
constables  for  refusing  to  render  assistance  to  officers  of  the  customs  in 
seizing  uncustomed  goods,  pursuant  to  the  requisition  contained  in  writs 
of  assistance,  in  one  of  which  cases  the  rule  was  made  absolute.  These 
writs,  which  were  issued  by  the^  Court  of  Exchequer  pursuant  to  the 
statute  13  &  14  Charles  2,  c.  11,  s.  5,  since  repealed  by  6  G.  4,  c.  106, 
but  re-enacted  by  6  G.  4,  c.  108,  ss.  41,  42,  were  addressed  to  all  mayors, 
constables,  and  other  officers ;  and  after  reciting  the  commission  granted 
to  the  commissioners  of  the  customs,  under  the  great  seal,  commanded 
all  such  mayors,  constables,  and  other  officers,  to  aid  and  assist  the  com- 
missioners and  officers  of  the  customs  in  the  execution  of  their  office. 
The  13  &  14  Charles  2,  c.  11,  s.  5,  provides  that  it  shall  be  lawful  for 
any  person  authorized  by  writ  of  assistance  under  the  seal  of  hit 
Majesty s  Court  of  Exchequer^  to  take  a  constable,  headborough,  or 
other  public  officer  inhabiting  near  unto  the  place,  and  in  the  daytime^ 
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to  enter  any  house,  shop,  &c.,  and,  in  case  of  resistance,  to  break  open 
doors  and  seize  uncustomed  goods,  &;c.  And  by  sect.  32,  all  officers  of 
the  admiralty,  &c.,  and  also  all  justices  of  the  peace,  mayors,  sheriffs, 
bailiff^i,  constables,  and  headboroughs,  and  all  the  King's  Majesty's  offi- 
cers, ministers,  and  subjects  ^hom  it  may  concern,  shall  be  aiding  and 
assisting  all  officers  of  the  customs,  and  their  deputies,  in  everything  by 
the  act  enjoined,  in  the  execution  thereof;  and  shall- be  defended  and 
saved  harmless. 

Such  cases  can  afford  little  analogy  to  the  case  of  civil  process  in  a 
suit  between  party  and  party,  the  only  object  of  which  is  to  compel  an 
appearance  in  a  private  suit,  though  the  proceedings  assume  a  criminal 
form,  the  neglect  to  appear  being  treated  as  a  contempt.  The  writs 
issued  out  of  the  Court  of  Exchequer,  directed  to  public  officers,  com- 
manding them  to  assist  in  the  collection  of  the  King's  revenue,  bear  a 
strong  resemblance  to  the  warrants  issued  by  the  Court  of  King's  Bench, 
directed  to  public  officers,  commanding  them  to  arrest  felons;  and  I 
can  well  understand  how  disobedience  to  such  writs  or  warrants,  when 
duly  served  on,  or  notified  to,  any  of  the  persons  to  whom  they  are 
directed,  may  be  deemed  a  contempt  of  the  Court  authorized  by  law  to 
issue  the  command.  It  may  be  observed,  however,  that  in  the  only  case 
in  which  the  rule  for  an  attachment  appears  to  have  been  made  absolute, 
The  King  v.  Barton  MileSy  on  the  21st  of  January,  1733,  the  constable 
not  only  absolutely  refused  to  assist,  but  spoke  contemptuously  of  the 
process,  telling  the  custom-house  officer  that  he  valued  not  his  writ  of 
assistance,  nor  would  pay  any  obedience  to  it.  *  In  the  case  of  The  King 
y.  Kelynach^  *  on  the  15th  of  November,  1768,  the  constable,  having 
looked  at  the  writ,  refused  to  go  or  give  any  assistance,  declaring  that 
the  writ  was  good  for  nothing.  What  became  of  this  case  does  not 
appear.  In  the  last  case,  where  a  high  constable  made  a  public  acknow- 
ledgment of  his  offence,  and  paid  the  costs.  The  King  v.  Roskinge,  on 
the  20th  of  June,  1817,  the  high  constable  was  out  hunting,  and  refused 
to  go  unless  a  IZ.  note  was  given  him.  In  the  first  of  these  cases  the 
motion  was  made  by  the  Attorney-General,  and  in  the  two  others  by 
counsel  for  the  Crown,  against  certain  public  officers  specified  in  the  sta- 
tute, who  are  expressly  made  liable  thereby  to  obey  writs  of  assistance 
under  the  seal  of  the  Exchequer. 

There  might  also  be  ground  for  contending  in  the  first  case,  if  not  in 
the  others  also,  that  the  parties  had  not  merely  refused  to  obey  the  com- 
mand of  the  writ,  but  treated  the  process  with  contempt ;  and  in  the 
last,  that  the  officer  had  attempted  to  extort  a  fee  to  which  he  was  not 
entitled.  A  mere  refusal  to  assist  upon  request,  does  not  necessarily 
import  any  denial  of  the  validity  of  the  process,  or  disrespect  to  the 
Court  from  which  it  issues,  since  it  is 'quite  possible  that  the  refusal  may 
be  founded  upon  some  legal  excuse.  Accordingly,  it  appears  upon 
inquiry,  that  where  mayors,  and  other  officers  in  some  other  cases,  have 
refused  to  render  assistance  to  officers  of  the  customs,  upon  being  re- 
quired so  to  do  by  virttie  of  writs  of  assistance,  the  Attorney-General, 
instead  of  moving  for  attachments  in  the  Court  of  Exchequer,  has  filed 
informations  in  the  Court  of  King's  Bench ;  such  are  The  King  v.  The 
Mayor  and  Co?istable8  of  Qlou€e8ter,{a)  The  King  v.  Weaver  and  ano-^ 
ther,{b)  The  King  v.  Macklean,  Headborough.{c)  For  the  Court  of 
King^s  Bench  will  not  punish  by  attachment  a  public  officer  for  a  breach 

•     (a)  Hilary.  66  G.  8.  (b)  Easier,  65  O.  8.  (c)  Kaster,  67  G.  8. 
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of  duty,  though  such  duty  is  imposed  upon  him  by  process  of  law,  unless 
the  offence  amounts  to  a  contempt  of  that  Court.  Thus,  in  the  Gaoler 
of  Shrewsbury's  Oase^  1  Str.  535,  where  the  Attorney- General  moved 
for  an  attachment  against  him  for  a  voluntary  escape  of  one  in  execution 
for  obstructing  an  excise  officer  in  the  execution  of  his  office,  the  Court 
refused  to  grant  it,  there  being  no  precedent  for  that  purpose ;  but  they 
ordered  him  to  show  cause  why  there  should  not  be  an  information.  And 
in  another  case,  where  a  rule  for  an  attachment  against  a  sheriff  for 
neglecting  to  take  a  replevin  bond,  was  obtained,  it  was  answered,  that 
such  an  attachment  was  never  granted  before ;  that  the  party  injured 
might  maintain  an  action,  and  it  could  not  be  construed  to  be  an  abuse 
of  the  process  of  the  Court,  or  a  contempt ;  which,  it  was  urged,  were 
the  sole  grounds  for  an  attachment ;  and  the  Court  being  of  that  opinion 
discharged  the  rule. — The  King  v.  Lewis^  2  T.  R.  617. 

It  is  clear,  however,  that  where  an  officer  neglects  a  duty  incumbent 
on  him,  either  by  common  law  or  statute,  he  is  for  his  default  indictable. 
It  was  so  held  by  the  Queen's  Bench  in  The  Queen  v.  Wyatt^  1  Salk. 
380,  and  in  Coleman  s  Casey  2  Rol.  Rep.  78,  where  Coleman  and  others, 
constables  of  Chichester,  were  held  indictable  for  refusing  to  execute 
the  warrant  of  a  justice  of  the  peace  directed  to  them  to  apprehend  one 
for  a  contempt ;  the  constable  being  the  proper  officer  of  a  justice  of  the 
peace. 

Lord  Chief  Justice  Gilbert,  in  his  history  of  the  Common  Pleas, 
page  25,  has  surmised  that  the  power  of  the  superior  courts  of  law  to 
punish  contempts  of  their  process  by  attachment,  was  founded  on  the 
statute  of  Westminster  2d.  Thi6  is  denied  by  Sir  Eardly  Wilmot  in 
the  case  of  'Hie  King  v.  Almon^  Wilmot's  Opinions,  253,  in  which  he 
says,  "  that  the  right  of  these  courts  to  issue  attachments  is  coeval  with 
the  common  law ;  that  it  is  founded  on  immemorial  usage  in  particular 
cases ;  and  is  as  much  a  p/irt  of  the  law  of  the  land  as  trial  by  jury." 
The  correctness  of  this  latter  opinion  may  be  admitted ;  but  the  ques- 
tion still  remains,  what  are  those  particular  cases  in  which  the  punish- 
ment by  attachment  for  contempt  has  been  sanctioned  by  immemorial 
usage  ?  for  no  man  shall  be  punished,  as  Lord  Coke  says  in  his  2d  In- 
stitute, 454,  but  per  legem  et  consuetudinem  Anglice.  Gilbert  says,  that 
the  courts  must  have  as  great  power  to  attach  as  the  sheriff:  and  Coeb 
says,  that  the  statutes  of  Marlbridge  and  Westminster  are  only  decla- 
ratory of  the  common  law.  But,  if  we  look  to  the  particular  cases  to 
which  the  common  law  is  so  declared  to  apply,  they  do  not  extend 
beyond  the  acts  of  those  who  aid,  abet,  or  favour  those  who  resist : 
auxiliantes,  consentienteSj  prcecipienfes^  etfautores.  This  word /au/ore?. 
Lord  Coke  translates  "  favourers,"  and  says  it  is  a  word  of  large  extent, 
and  refers  to  the  Statute  of  Prcemunire  for  purchasing  bulls  from  Rome, 
16  Rich.  2,  c.  5,  where  the  words  are  "  notaries,  procurators,  maintiun- 
ers,  abettors,  fautors,  and  counsellors,"  which  no  doubt  included  all  wh<> 
by  word  or  deed  make  themselves  parties  to  the  act  done.  But  he  who 
merely  withholds  his  personal  assistance  to  apprehend  an  offender  with- 
out any  intent  to  co-operate  with  such  offender,  cannot  with  any  justice 
be  charged  criminally  with  aiding,  abetting,  or  favouring  him,  or  as  parti- 
ceps  of  his  offence.  If,  then,  immemorial  usage  to  punish  by  attachment 
in  such  case,  is  not  to  be  inferred  from  the  language  of  these  ancient 
statutes,  I  ask  where  is  any  evidence  of  such  ancient  usage  to  be  found, 
which,  according  to  the  language  of  Wilmot,  is  to  be  considered  and 
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enforced  as  a  part  of  the  law  of  the  land,  as  much  as  trial  I y  jury? 
It  is  said  indeed,  by  Serjeant  Keble,  in  the  Year  Book,  3  Hen.  7,  fol.  1, 
and  tlie  passage  is  cited  in  Brooke's  Abr.,  Fine  for  Contempt^  37,  and 
Trespass^  266,  that  every  man  is  sworn  to  aid  the  sheriff  on  his  besoignes, 
and  if  they  do  it  not  at  the  request  of  the  sheriff  they  sball  make  fine ; 
as  if  the  sheriff  require  them  to  take  felons,  and  they  refuse,  they  shall 
make  fine*  But  this  is  only  the  argument  of  counsel  for  the  defendants 
in  an  indictment  for  a  riot,  which  had  been  preferred  against  persons 
who  had  accompanied  the  sheriff's  bailiffs  with  great  numbers  in  arms 
to  execute  a  replevin.  Whether  these  persons,  upon  refusal,  would 
have  been  liable  to  be  fined  without  a  previous  conviction,  is  not  said, 
much  less  is  it  alleged  that  they  would  have  been  liable  to  an  attach- 
ment. The  only  object  of  the  argument  was  to  show  that  the  defend- 
ants would  have  been  punishable  if  they  had  not  attended  the  sheriff 
upon  his  request.  The  Court  only  decided  that  the  sheriff  may  lawfully 
take  the  power  of- the  county  before  as  well  as  after  complaint  of  resist- 
ance. For  any  act  done  to  obstruct  the  execution  of  the  King's  writ, 
there  is  no  doubt  that  an  attachment  may  be  issued  by  authority  of  the 
common  law ;  but  on  account  of  a  mere  refusal  to  assist  the  sheriff,  I 
find  no  authority  for  such  a  proceeding.  Not  that  the  party  refusing  is 
dispunishable,  for  upon  the  appointment  of  every  sheriff  a  patent  of 
assistance  is  issued  under  the  Great  Seal,  directed  to  archbishops  and 
knights,  freeholders,  and  all  others  of  the  county,  reciting  the  appoint- 
ment of  the  sheriff,  and  commanding  all  such  persons  to  be  aiding, 
answering,  and  assisting  to  the  sheriff  in  all  things  which  appertain  to 
his  said  office.  For  disobedience  to  this  writ,  as  well  as  for  refusal  to 
obey  the  sheriff  when  lawfully  callecf  upon  to  join  the  posie  comUatuSy 
the  party  refusing  may  unquestionably  be  indicted.  But  no  text  writer 
has  been  referred  to  in  support  of  a  proceeding  by  attachment  for  such 
refusal.  Nor  has  any  judicial  authority  or  precedent  been  found,  except 
those  already  mentioned  where  the  King  was  party,  in  cases  of  disobe- 
dience, either  to  a  warrant  to  arrest  felons  issued  out  of  the  Court  of 
King's  Bench,  or  to  writs  of  assistance  in  revenue  matters  issued  out 
of  the  Court  of  Exchequer,  pursuant  to  the  statute  of  Charles  11. 
And  in  no  one  of  these  was  an  attachment  granted  against  any  private 
person,  or  even  against  any  officer  not  described  in  the  writ. 

From  such  cases  it  cannot  be  inferred  that  any  immemorial  usage 
exists  to  punish  by  attachment  the  refusal  by  a  stranger  to  assist  the 
sheriff  in  executing  a  writ  in  a  private  suit  between  party  and  party, 
much  less  a  refusal  to  aid  in  a  commission  of  rebellion,  which  is  directed 
to  the  commissioners  only.  It  may  be  here  observed,  that  before  the 
stJitute  of  Westminster  2,  the  sheriff  might  lawfully  return  resistance 
as  an  excuse  for  not  executing  the  King's  writ,  which  he  is  now  forbid- 
den by  that  statute  to  do.  And  if  he  make  such  return  now,  he  shall 
1)0  punished,  because  he  ought  to  have  taken  the  power  of  the  county. 
But  there  is  no  statute  which  forbids  commissioners  of  rebellion  to  make 
a  return  of  resistance  as  an  excuse.  And  I  find  that  .in  Easter  term, 
4th  Elizabetli,  in  a  case  of  Griffith  v.  Price,  such  a  return  was  made. 
*'  The  commissioners  of  rebellion  return  that  the  defendant  locks  him- 
self up  in  his  house.  Ordered  that  a  commission  of  rebellion  issue  to 
the  sheriff,  commanding  hira  to  use  the  help  of  the  county  to  apprehend 
the  defendant  and  bring  him  to  court."     Hargrave's  Manuscripts,  No. 
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170,  fol.  149.     Commissioners  of  rebellion,  therefore,  not  being  sabjecfc 
to  the  same  responsibility  as  sheriffs,  do  not  require  the  same  power. 

It  is  remarkable  that  the  serjeant-at-arms,  the  officer  of  the  court, 
who  is  sent  in  case  the  commissioners  fail  to  bring  the  party  into  court, 
is  not  invested  with  any  such  authority  to  call  for  assistance  as  that 
which  is  claimed  for  the  commissioners.  The  reason  of  this  omission 
may  be,  that  the  serjeant-at-arms  is  sent  for  the  benefit  of  the  defend- 
ant, to  see,  as  Gilbert  says,  Forum  Momanum^  77,  whether  the  defend- 
ant really  hides  himself  from  justice,  lest  the  commissioners,  who  are 
non>inated  by  the  plaintiff,  should  improperly  have  returned  non  est  inven- 
ttM  for  the  purpose  of  enabling  the  plaintiff  to  obtain  a  sequestration  of 
the  defendant's  lands  and  goods  when  he  might  have  been  brought  before 
the  Court.  But  we  find  that,  upon  the  appointment  of  sequestrators  in 
consequence  of  the  failure  of  the  serjeant-at-arms,  no  such  extraordmary 
power  is  given  to  them  ;  but  if  resistance  be  offered  to  the  sequestrators, 
a  writ  of  assistance  is  then  issued  to  the  sheriff,  by  which,  after  reciting 
obstruction  to  the  sequestrators,  the  sheriff  is  commanded  to  go  and 
assist  the  sequestrators,  and  to  put  them  into  quiet  and  peaceable  pos- 
Bession.  Such  appears  to  be  the  practice  both  of  the  Courts  of  Chancery 
and  of  the  Exchequer :  Russell  v.  Bodvil,  1  Chahc.  Rep.  187 ;  1  Fow- 
ler's Exchequer  Practice,  181. 

It  is  not  easy  to  understand  upon  what  grounds  the  power  of  calling 
all  persons  to  his  aid,  intrusted  to  the  sheriff,  a  high  and  responsible 
officer  of  the  law,  could  be  transferred  by  a  court  of  equity  to  private 
persons  of  its  own  appointment  nominated  by  the  party  in  the  cause ; 
and  it  is  still  more  difficult  to  understand  why  the  sequestrators  appointed 
by  the  Court  to  execute  the  last  process,  should  be  obliged  to  resort  to 
the  sheriff  for  protection  and  assistance,  if  the  commissioners  named  by 
the  plaintiff  in  the  earlier  process  are  intended  to  be  intrusted  with  all 
the  powers  of  the  sheriff. 

Commissions  of  rebellion  appear  from  Gilbert's  Forum  Romanum, 
pages  17  and  18,  to  have  been  anciently  directed  to  the  sheriff;  and 
they  may  be  &o  directed  at  the  present  time ;  Practical  Regi>t€r,  130, 
Com.  Dig.  Chancery,  D  6.  Gilbert  says  that  the  commission  of  rebel- 
lion commanded  all  constables  and  bailiffs  to  assist  the  sheriff;  and 
speaking  of  the  attachment,  proclamation,  and  commission  of  rebellion, 
— '*  these  were  all  directed  to  public  ministers  and  officers  of  justice, 
and  plainly  appeared  to  be  the  ancient  prerogative  process  to  compel 
appearance  in  the  Superior  Court  of  Judicature.'*  Such  commissions, 
however,  are  now  and  for  a  long  time  have  been  usually  directed  to 
commissioners,  of  which  there  is  an  instance  as  early  as  Easter  terin, 
86  Henry  8,  in  Hargrave's  Manuscripts,  ubi  supra.  In  a  precedent  in 
the  reign  of  James  1st,  West's  Symb.  vol.  ii.  page  185,  in  the  edition 
of  1627,  as  well  as  in  those  contained  in  1  Harrison's  Chancery  Prac- 
tice, 289,  and  1  Fowler's  Practice  of  the  Exchequer,  160,  of  more 
modern  date,  it  will  be  found  that,  when  they  are  directed  to  commis- 
sioners, not  only  all  mayors,  constables,  and  liege  subjects  are  com- 
manded to  assist  the  commissioners,  as  they  were,  according  to  Gilbert, 
formerly  to  assist  the  sheriff;  but  in  addition  to  the  general  words, 
mayors,  constables,  &.c.,  used  in  the  commission  to  the  sheriff,  the  word 
"sheriffs"  is  introduced;  so  that,  in  whatever  county  the  commissioners 
exercise  their  authority,  the  sheriff  of  that  county  is  commanded  to  aid 
and  assist  them.     From  which  there  seems  great  reason  to  infer  that. 
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although,  for  convenience,  where  a  defendant  absconds,  the  commission- 
ers are  empowered  to  arrest  the  defendant  in  any  county  in  which  he 
may  be  found,  they  ought,  in  case  of  resistance,  requiring  the  aid  of 
the  poBse  comitatuSj  to  resort  to  the  sheriff  of  that  county,  the  ancient 
responsible  oflScer  of  the  Crown,  originally  authorized  to  enforce  the 
process.  The  effect  of  this  course  of  proceeding  is  to  enable  the  same 
commissioners  to  avail  themselves  of  the  power  and  authority  of  the 
sheriff  in  every  county  in  the  kingdom,  without  conferring  upon  them 
such  an  extraordinary  and  unknown  power  as  that  of  raising  by  their 
own  authority,  not  merely  the  posse  comitatuSy  but  the  whole  posse 
regnL 

The  probability  of  this  view  is  much  strengthened,  both  by  the  right 
of  the  commissioners  to  make  a  return  of  resistance  as  an  excuse  for 
not  executing  their  commission,  and  the  practice  of  issuing  subsequent 
commissions  of  rebellion,  or  writs  of  assistance  to  the  sheriff  after  re- 
sistance, made  either  to  the  commissioners  of  rebellion,  or  to  seques- 
trators. 

The  sheriffs  are  ministerial  officers  of  the  Court,  and  so  are  all  bailiffs 
of  franchises.  It  is  possible  that  sheriffs,  and  all  other  ministerial  offi- 
cers of  the  Court  of  Exchequer,  may  be  liable  to  attachment  for  refusing 
to  obey  the  call  of  the  commissioners ;  but  it  is  not  to  be  assumed  with- 
out the  sanction  of  usage,  that  a  court  of  equity  by  introducing  into  a 
commission  directed  to  private  individuals,  a  description  of  thf  persons 
liable  to  be  called  upon  by  the  sheriff,  can  thereby  render  all  peace  offi- 
cers and  all  private  subjects  of  the  realm,  who  stand  in  no  such  relation 
to  the  court,  liable  to  the  proceeding  by  attachment,  to  which  they  * 
would  not  be  liable  for  disobedience  to  the  sheriff.  If  a  stranger  be 
liable  to  an  attachment,  what  is  to  be  the  consequence,  and  by  what 
acts  is  his  contempt  to  be  purged  ?  The  contempt  in  question  being  a 
mere  nonfeasance  of  something  required  to  be  done  at  a  time  past,  the 
party  attached  cannot  purge  his  contempt  by  compliance.  A  commis- 
sioner who  is  attached  for  permitting  the  defendant,  after  having  taken 
him,  to  go  at  large,  must  either  produce  the  body  or  *pay  the  debt ; 
Sacheverell  v.  Sacheverell,  Toth.  38,  and  Nelson  v.  Yelverton,  Id.  39, 
40.  Is  it  to  he  contended  that  a  stranger,  in  consequence  of  whose 
default  the  defendant  has  been  able  to  avoid  arrest,  may  be  subjected 
to  the  same  penal  consequences  ?  The  commission  of  rebellion  is  not 
the  only  commission  which,  at  the  close  of  it,  contains  a  general  com- 
mand for  all  mayors,  sheriffs,  bailiffs,  constables,  and  all  other  officers, 
ministers,  and  subjects  whatsoever,  to  aid  and  assist  the  commissioners 
in  the  execution  of  the  premises,  as  they  shall  answer  for  the  contrary 
at  their  peril.  These  words  are  found  at  the  close  of  a  commission  for 
dividing  lands  pursuant  to  a  decree ;  2  Fowler's  Practice  of  the  Exche- 
quer, 267 ;  yet  it  will  scarcely  be  contended  that  a  private  perfeon,  a 
stranger  to  the  subject  of  the  proceeding,  would  be  liable  to  an  attach- 
ment for  withholding  his  personal  assistance  to  the  commissioners  in 
executing  the  duties  of  their  commission.  In  2  Harrison's  Practice  in 
Chancery,  399,  we  find  that  when  the  commissioners  in  such  a  case  are 
resisted,  a  writ  of  assistance  issues,  directed  to  the  sheriff,  similar  to 
that  which  issues  in  case  of  resistance  to  sequestrators.  And,  it  is  well 
known,  that  words  of  similar  import  are  introduced  in  various  commis- 
sions of  inquiry,  which  certainly  do  not  render  all  the  subjects  of  the 
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realm  liable  to  the  penal  consequences  of  imprisonment  without  trial, 
for  non-compliance  with  such  general  command. 

That  a  private  person  would  be  justified  in  rendering  assistance  to  a 
commissioner,  when  required  by  virtue  of  the  command  in  the  commis- 
sion of  rebellion,  is  not  disputed ;  nor  that  he  may  possibly  render  him- 
self obnoxious  to  a  prosecution  for  a  misdemeanour  in  refusing  to  lend 
his  assistance ;  but  for  the  punishment  of  such  refusal  by  attachment, 
no  single  example  has  been  found ;  and  in  the  absence  of  express  autho- 
rity or  established  usage,  I  feel  myself  bound  to  say,  that  in  my  humble 
opinion,  the  power  to  issue  an  attachment  in  such  case  does  not  exist. 

BoLLAND,  B.  My  Lords,  I  feel  it  to  be  necessary  only  to  say,  that 
I  concur  in  the  opinion  which  has  been  expressed  by  my  learned  brothers, 
Mr.  Justice  Patteson  and  Mr.  Justice  Williams. 

Parke,  B.  In  answer  to  the  fifth  question  proposed  by  your  Lord- 
ships, the  only  one  on  which  a  difference  of  opinion  exists,  I  have  to 
state  mine,  that  it  is  competent  for  the  Court,  in  the  case  suggested,  to 
commit  for  a  contempt. 

The  commissioners  being,  so  to  speak,  sheriffs  for  the  purpose  of  exe- 
cuting this  process  ijj  each  and  every  county,  and  having,  as  it  were,  a 
special  patent  of  assistance  by  the  words  of  their  commission,  possess 
the  like  authority  which  is  vested  in  the  known  oflScer  of  the  law,  by 
the  common  law,  to  take,  if  need  be,  the  power  of  the  county  in  which 
he  is  calfed  upon  to  ac^in  order  to  execute  the  process ;  and  it  follows 
from  thence  that  every  one  who  would,  under  the  same  circumstances, 
be  bound  to  obey  the  requisition  of  the  sheriff  of  his  county,  is  equally 
bound  to  obey  that  of  the  commissioners,  within  the  same  county,  and 
punishable  if  he  do  not.  That  this  punishment  may  be  effected  by 
means  of  an  indictment  or  criminal  information,  is  clear  upon  the  authori- 
ties.    The  only  question  is,  whether  it  may  be  done  by  attachment. 

The  power  which  courts  have  of  vindicating  their  own  authority, 
by  punishing  contempt  committed  in  or  out  of  court,  is  coeval  with  the 
common  law,  ^nd  stands  upon  immemorial  usage;  for  which  I  would 
refer  to  the  King  v.  Almon^  Wilmot's  Opinions,  254.  It  is  a  summary 
remedy  for  obstructions  in  the  course  of  justice,  and  for  causing  the 
process  of  the  law  to  be  obeyed,  and  upon  principle  that  remedy  must 
be  applicable  (whether  it  ought  to  be  applied  or  not,  is  a  different  ques- 
tion depending  on  circumstances)  to  all  cases  in  which  the  process  has 
remained  unexecuted  by  a  breach  of  duty  in  others;  whether  such 
breach  of  duty  be  by  misfeasance  or  nonfeasance ;  by  doing  that  which 
ought  not  to  be  done,  or  omitting  to  do  that  which  ought  to  be  done. 
And,  accordingly,  it  has  been  the  practice  to  apply  the  remedy,  not 
only  to  cases  in  which  individuals  have  obstructed  the  process  of  the 
Court,  by  impeding  its  officer  in  the  execution  of  the  writ,  but  where 
they  have  omitted  to  perform  a  duty  which  is  cast  upon  them  by  virtue 
of  the  process — as,  for  instance,  where  the  sheriff  has  neglected  to  return 
a  writ  or  bring  in  the  body ;  or  where  a  person  subpoenaed  as  a  witness, 
has  neglected  to  attend.  Nor  is  this  remedy  confined  to  those  cases  in 
which  a  particular  individual  is  specially  named  by  the  writ,  for  it  lies 
against  a  constable  for  not  obeying  a  judge's  warrant,  directed  to  all 
constables  to  arrest  a  man  for  felony  ;  Rex  v.  White,  Cas.  Temp.  Hard.  42. 
Nor  need  a  person  be  named  at  all :  if  a  writ  be  directed  to  a  bishop, 
his  chancellor,  whose  duty  it  is  to  obey  it.  Rex  v.  The  Bishop  of  *SV. 
Asaphy  1  Wils.  332,  may  be  punished  for  disobedience. 
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In  the  Court  of  Exchequer,  constables  and  peace  officers  may  be  at- 
tached for  refusing  to  obey  the  order  given  to  all  constables  in  the  let- 
ters patent  of  assistance  to  officers  of  the  customs,  issued  under  the  seal 
uf  the  Exchequer,  which  are  referred  to  in  the  13  &  14  Car.  2,  c.  11, 
8.  5.  Whether  such  writ  of  assistance  derive  its  authority  from  the 
common  law,  or  from  that  statute,  is  wholly  immaterial  to  this  inquiry : 
it  is  enough  that  the  constables  are  bound  to  obey  it.  Three  instances 
have  been  referred  to  by  my  brother  Bosanquet  of  rules  made  for  such 
attachments  on  constables  in  the  Court  of  Exchequer  in  1733,  1768, 
and  1817,  which  have  been  found,  upon  a  search  by  the  officer  of  the 
Court ;  in  one  of  which  the  rule  was  made  absolute ;  in  another  sub- 
mitted to :  but  it  is  said,  that  in  the  case  of  the  writ  of  assistance,  and 
of  the  judge's  warrant,  the  instruments  are  directed  to  all  constables ; 
and  that  the  qua%i  writ  of  assistance  contained  in  a  commission  of  rebel- 
lion is  not  so  directed.  This  objection  would  be  well  founded,  if  the 
subject  were  not  bound  to  obey  such  a  writ :  but  if  he  be,  it  seems  to 
me  to  be  a  distinction  without  a  real  difference,  and  that  he  is  so  bound, 
has  been  already  established,  and  is  a  matter  conceded.  What  real 
difference  can  the  form  of  the  writ  make,  if  in  substance  it  command 
certain  persons  to  do  certain  things,  and  that  command  is  obligatory 
upon  them  ?  In  truth,  the  legal  effect  of  the  letters  patent  is  just  the 
same,  whether  in  one  form  or  another,  and  the  true  question  is,  whether 
the  writ  command  the  persons  mentioned  in  it,  and  such  persons  are 
bound  to  obey  it.  Nor  is  there  any  substantial  distinction  that  in  the 
cases  cited  the  public  were  immediately  concerned,  and  that  in  this  they 
are  not,  and  that  the  attachment  is  sought  for  the  advantage  of  a  private 
suitor ;  for  the  power  to  attach,  in  most  cases,  is  executed  for  securing 
private  rights  which  the  courts  are  established  to  protect  as  well  as  those 
of  the  people  at  large.  Nor  does  the  absence  of  a  precedent,  precisely 
in  point,  make  in  my  judgment  the  least  difference,  for  there  is  none  in 
principle. 

I  am  of  opinion,  therefore,  that  the  Court  out  of  which  the  writ  issues, 
has  a  power  to  attach  for  contempt  in  the  case  of  a  stranger,  who  being 
liable  by  law  to  be  called  upon  to  assist,  and  being  duly  called  upon, 
declines  to  do  so. 

LiTTLEDALB,  J.  The  judges  who  are  in  attendance,  arfe  all  agreed  in 
the  answers  to  the  first  four  questions  put  by  your  Lordships,  and  their 
opinion  has  already  been  delivered  as  to  them,  by  Lord  Chief  Justice 
TiNDAL.  But  on  the  fifth  there  is  a  difference  of  opinion.  That  ques- 
tion is,  "  Suppose  a  stranger  to  the  proceedings  in  the  cause,  but  liable 
to  be  called  upon  to  assist  in  the  execution  of  a  writ  of  rebellion,  regu- 
larly called  upon  to  render  assistance,  and  declining  so  to  do,  can  the 
Court  out  of  which  such  writ  issued  commit  such  person  as  guilty  of  a 
contempt  of  such  Court?" 

There  is  no  doubt  whatever  but  it  is  a  breach  of  a  public  duty  in  any 
of  the  Queen's  subjects  to  decline  giving  his  aid  and  assistance,  and  for 
which  breach  of  duty  he  is  liable  to  an  indictment  or  a  criminal  informa- 
tion ;  but  the  question  is,  is  it  a  contempt  of  court  for  which  he  may  be 
attached? 

I  will  first  consider  how  it  would  be,  if  the  process  were  directed  to 
the  sheriff.  In  such  case  there  is  no  command  or  direction  to  the  Queen's 
subjects  in  general  to  aid  and  assist  the  sheriff  in  the  execution  of  it. 
But  nevertheless  in  a  case  of  actual  resistance  or  opposition,  or  illtreat- 
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tnent  of  the  sheriff  or  his  oflBcers,  or  any  abusive  or  contumelions  lan- 
guage as  to  the  Court  or  its  process,  or  its  officers,  it  is  a  contempt  of 
the  Court  for  which  an  attachment  may  be  granted ;  and  there  are  seve- 
ral instances  mentioned  in  our  law  books,  where  attachments  for  such 
causes  have  been  granted.  All  these,  however,  are  cases  of  misfeasance : 
and  I  cannot  find  any  case  where  an  attachment  has  been  granted,  or 
any  authority  to  say  that  it  may  be  granted,  for  the  nonfeasance  of  de- 
clining to  aid  and  assist  the  sheriff. 

The  sheriff  is  authorized,  in  case  of  need,  to  call  forth  the  po99e  comi- 
tatus  to  aid  and  assist  him  in  the  execution  of  process,  and  if  any  of  the 
Queen's  subjects  refuse  to  join  it,  there  is  no  doubt  but  it  is  a  breach  of 
a  public  duty,  which  renders  a  man  liable  to  an  indictment  or  criminal 
information :  but  on  this  proceeding  also  of  the  posse  comitatus  I  can 
find  no  instance  of  an  attachment. 

It  is  said  in  Brooke's  Abr.,  Fine  pur  contempt^  pi.  37,  "  if  the  sheriff 
or  his  bailiff  serves  a  writ,  every  man  is  bound  to  aid  them  in  their 
needs,  and  this  by  the  common  law ;  and  if  they  do  not  do  it  at  the  re- 
quest of  the  sheriff  they  shall  be  fined ;  as  if  the  sheriff  requires  them 
to  take  a  felon,  and  they  refuse,  they  shall  be  fined :"  so  also  in  Brooke's 
Abr.  tit.  Trespass,  pi.  266,  that  "  a  sheriff  or  his  bailiff  may  serve  a 
replevin  or  other  writ  with  300  men  in  harness :  and  every  one  is  bound 
to  aid  the  sheriff  by  the  common  law :  and  if  they  do  not,  they  shall  be 
fined,  if  they  are  required  and  make  default ;  and  the  same  law  is  where 
the  sheriff  prays  them  to  take  felons."  Even  supposing  this  to  be  the 
law,  yet  it  does  not  appear  from  these  authorities  how  the  fine  was  to  be 
imposed ;  it  could  not  be  for  a  contempt  of  Court,  because  though  the 
punishment  is  awarded  for  not  aiding  the  sheriff  on  process,  it  is  also 
awarded  for  not  aiding  the  sheriff  in  endeavouring  to  arrest  a  felon :  that 
arrest  might  be  without  any  process  of  any  court,  because  the  sheriff  of 
his  own  authority  has  a  right  to  arrest  felons  without  the  process  of  any 
court ;  and  therefore  the  mode  of  enforcing  this  fine  must  either  be  upon 
a  conviction  or  on  an  indictment  at  the  common  law,  or  by  some  sum- 
mary mode  of  inflicting  fines  which  might  exist  in  those  times  of  turbu- 
lence, but  which  is  now  forgotten  :  for  it  could  never  be  supposed  that 
the  Court  of  Queen's  Bench,  as  the  superior  court  of  criminal  law  juris- 
diction, could  have  a  power  of  calling  up  a  person  who  was  a  total 
stranger  to  their  proceedings,  to  show  cause  why  an  attachment  should 
not  be  granted  against  him  as  a  punishment  for  a  supposed  offence.  In- 
deed it  is  apparent  that  this  fine  could  not  be  imposed  for  a  contempt  of 
court,  for  a  contempt  of  court  is  punishable  by  imprisonment  as  well  as 
fine,  if  the  Court  think  proper ;  and  therefore  the  fine  which  is  -here 
mentioned,  could  not,  as  it  should  seem,  apply  to  a  proceeding  by  at- 
tachment. 

I  may  further  remark  on  the  statute  2  Hen.  5,  c.  8,  which  directs  in 
the  second  section,  *'that  the  King's  liege  people  being  sufficient  to 
travel  in  the  county  where  such  routs,  assemblies,  or  riots  be,  shall  be 
assistant  to  the  justices,  commissioners,  sheriff,  or  under-sheriff  of  the 
same  county,  when  they  shall  be  reasonably  warned  to  ride  with  the  said 
justices,  commissioners,  sheriff,  or  under-sheriff,  in  aid  to  resist  such  routs, 
riots,  and  assemblies,  upon  pain  of  imprisonment,  and  to  make  fine  and 
ransom  to  the  King."  Now,  here  is  a  parliamentary  direction  for  fill  per- 
sons to  be  assistant  to  the  justices,  commissioners,  sheriff,  and  under-sheriff, 
and  to  be  punished  by  imprisonment  and  fine  if  they  do  not.    This  is  subject 
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to  the  same  remark  that  I  have  already  made  as  to  aiding  sheriffs  in  the 
execution  of  process :  the  people  are  commanded  to  do  what  is  re([uircd 
by  this  act  of  parliament ;  if  they  do  not,  they  are  suhject  to  an  indict- 
ment or  criminal  information ;  but  the  fine  which  is  mentioned  cannot 
be  for  a  contempt  of  Court ;  for  the  cases  mentioned  in  the  act,  of  riots, 
routs,  and  assemblies,  are  wholly  unconnected  with  any  court,  and  yet 
the  parties  may  be  imprisoned  and  fined ;  and  therefore,  when  it  is  said 
in  the  quotation  from  Brooke's  Abridgment,  that  persons  may  be  fined 
who  refuse  to  assist  the  sheriff,  the  proceeding  cannot  be  by  attachment 
for  a  contempt  of  Court.  The  view  which  I  take  as  to  this  appears  to  me 
to  be  strengthened  by  the  provisions  of  the  statute  of  Westminster  2, 
13  Edw.  1,  c.  39,  which,  among  other  things,  says,  ^'  and  as  soon  as  his 
bailiffs  do  notify  that  they  found  such  resistance,  forthwith,  all  things 
set  apart,  (taking  with  him  the  power  of  the  shire,)  he  shall  go  in  proper 
person  to  do  execution ;  and  if  he  find  his  under-bailiffs  false,  he  shall 
punish  them  by  imprisonment,  so  that  others,  by  their  example,  may  be 
reformed.  And  if  he  do  find  them  true,  he  shall  punish  the  resisters  by 
imprisonment,  from  whence  they  shall  not  be  delivered  without  the 
King's  special  commandment.  And  if  per  case  the  sheriff,  when  he 
Cometh,  do  fijid  resistance,  he  shall  certify  to  the  Court  the  names  of 
the  resisters,  aiders,  consenters,  commanders,  and  favourers,  and  by  writ 
judicial  they  shall  be  attached  by  their  bodies  to  appear  at  the  King's 
Court,  and  if  they  be  convict  of  such  resistance  they  shall  be  punished 
at  the  King's  pleasure.  Neither  shall  any  officer  of  the  King  meddle  in 
assigning  the  punishment,  for  our  Lord  the  King  hath  reserved  it 
specially  to  himself,  because  that  resisters  have  been  reputed  disturbers 
of  his  peace  and  of  his  realm."  It  may  be  a  question  whether  this 
statute  of  Westminster  be,  in  all  its  parts,  in  affirmance  of  the  common 
law ;  in  some  parts  it  certainly  is  so,  and  is  so  treated  by  Lord  Coke  in 
his  2d  Institute,  p.  449.  Lord  Coke,  in  commenting  upon  the  statute 
of  Westminster  1,  3  Edw.  1,  c.  17,  as  to  where  distresses  were  impound- 
ed in  a  castle  or  fortress,  2  Institute,  193,  comments  more  largely  upon 
what  was  the  common  law,  and  it  is  in  his  commentary  upon  that  statute 
that  he  cites  Bracton,  who  wrote  before  the  statute,  to  show  what  the 
common  law  was:  but  Bracton's  authority  is  only  as  to  persons  who 
resist  the  process  of  the  sheriff.  But  I  think  it  is  quite  immaterial 
whether  the  statute  of  Westminster  the  2d,  13  Edw.  1,  c.  39,  be  altoge- 
ther a  new  law,  or  only  in  affirmance  of  the  common  law :  if  it  be  a  new 
law,  it  does  not  extend  to  proceeding  by  attachment  against  those  who 
refuse  to  assist  the  sheriff,  but  only  to  resisters,  aiders,  consenters,  com- 
manders, or  favourers.  And  again,  suppose  this  act  of  parliament  be 
wholly  in  affirmance  of  the  common  law,  then  the  act  must  have  been 
parsed  with  a  view  of  making  the  law  more  publicly  known,  and  em- 
phatically to  warn  the  King's  subjects  of  the  consequences  of  disobedi- 
ence to  the  law ;  and  it  must  therefore  be  presumed  that  the  act  made 
public  and  declared  £he  whole  body  of  the  law  as  to  this  subject ;  and  it 
was  more  particularly  necessary  to  declare  what  the  law  was  as  applica- 
ble to  those  who  refused  to  assist  the  sheriff,  because  upon  that  the  law 
might  be  more  doubtful;  but  nobody  could  ever  doubt  wh^t  the  law  was 
in  cases  of  actual  resistance.  I  think,  therefore,  that  the  silence  of  the 
act  of  parliament  as  to  persons  who  refuse  to  assist  the  sheriff,  and  the 
making  the  provisions  as  to  those  who  resist  the  sheriff,  shows  that  it 
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was  not  considered  that  the  refusal  to  assist  the  sheriff  was  ground  for 
an  attachment. 

It  is  to  be  observed  that  I  do  not  mean  to  contend  that  the  original 
of  a  commitment  for  contempt  was  derived  from  this  statute ;  it  has 
been  supposed  that  a  passage  in  Gilbert's  History  of  the  Common  Pleas, 
pages  20  and  21,  so  considers  it ;  but  that  is  not  so  if  jou  take  the 
whole  passage  together ;  and  this  is  explained  by  Lord  Chief  Justice 
WiLMOT,  in  The  King  v.  Almony  in  his  opinions  and  judgments,  page 
255 ;  and  on  the  contrary,  I  say  the  origin  of  commitment  for  contempt 
is  not  derived  from  that  statute ;  and  I  entirely  agree  that,  if  a  con- 
tempt of  court  be  committed,  the  power  to  commit  for  a  contempt  is 
coeval  with  the  foundation  and  jurisdiction  of  our  courts  of  justice,  and 
necessary  to  give  effect  and  respect  to  their  proceedings. 

But  the  question  is,  what  is  a  contempt  ?  and  I  think  that  the  mere 
nonfeasance  in  refusing  to  assist  a  sheriff  in  the  execution  of  process  is 
not  a  contempt.  No  case  has  occurred,  and  there  is  no  authority  in  our 
text  books  to  say  that  it  is ;  and  the  silence  for  many  centuries  must  be 
taken  as  a  strong  proof  that  it  is  not  so. 

I  have  hitherto  considered  the  case  as  standing  upon  the  power  of 
the  sheriff  as  under  the  writ  itself  directed  to  him.  But  besides  that, 
he  has  always  a  patent  of  assistance  from  the  Crown,  by  which  the 
King  commands  that  all  archbishops,  bishops,  dukes,  earls,  barous, 
knights,  freemen,  and  all  others  of  that  county  be  to  the  sheriff  thereof 
in  omnibus  quce  ad  officium  illud  pertinent  auxiliantea  et  respondente^. 

These  patents  of  assistance  are  probably  as  old  as  the  office  of  sheriff, 
and  are  meant  to  add  to  the  general  power  of  the  sheriff  at  the  common 
law ;  and  I  do  not  mean  to  say  but  that  as  they  emanate  from  the  Crown 
to  enforce  the  authority  of  the  sheriff  acting  under  the  orders  of  the 
Court,  they  may  not  have  the  same  effect  as  if  the  clause  of  assistance 
had  been  introduced  into  every  writ.  But  supposing  that  to  be  so,  there 
is  no  authority  or  practice  that,  even  with  the  patent  of  assistance,  a 
person  who  refuses  to  assist  the  sheriff  is  guilty  of  a  contempt. 

But  it  may  be  said  that,  whatever  may  be  the  case  of  a  sheriff,  jet 
that,  under  a  commission  of  rebellion,  all  the  King's  subjects  are  re> 
quired  by  the  commission  of  rebellion  to  aid  and  assist  the  commission- 
ers :  but  I  think  that  the  commissioners  stand  in  the  same  predicament 
as  the  sheriff  with  his  patent  of  assistance.  If  this  question  had  arisen 
on  the  refusal  of  the  appellants  to  assist  the  sheriff  in  the  execution  of 
the  writ  of  attachment  prior  to  the  commission  of  rebellion,  the  direc- 
tion to  all  the  Queen's  subjects  to  aid  and  assist  the  sheriff  would  not 
have  been  inserted  in  the  attachment,  because  he  had  his  patent  of 
assistance.  The  commissiqn  of  rebellion  is  directed  to  persons  named 
by  the  Court,  and  these  commissioners  have  authority  all  over  the  king- 
dom ;  and  it  is  the  same  thing  as  if  an  attachment  issued  to  every  sepa- 
rate sheriff  in  the  kingdom.  The  word  rebel  is  used,  but  it  is  not  used 
in  a  treasonable  sense ;  it  is  only  that  he  is  in  contempt  and  cannot  be 
found  in  the  bailiwick  of  the  sheriff.  Now  these  commissioners,  who 
of  course  vary  from  each  other  in  every  case,  have  no  patent  of  assist- 
ance to  call  upon  all  the  Queen's  subjects ;  and  therefore,  to  give  them 
the  same  power  as  the  sheriffs  have,  this  direction  to  the  Queen's  subjects 
to  aid  and  assist,  is  inserted  in  the  body  of  the  writ,  and  by  that  means 
they  possess  the  same  power  that  the  sheriff  would  have  had  upon  the 
attachment ;  but  they  are  never  meant  to  have  greater  powers,  for  they 
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have  precisely  the  same  things  to  do  as  the  sheriff;  and  if  it  be  not  a 
contempt  to  refuse  to  assist  the  sheriff  with  his  patent  of  assistance,  it 
can  be  none  to  refuse  to  assist  the  commissioners  who  have  the  clause 
of  assistance  inserted  in  the  commission.  The  object  of  both  is  to  take 
care  that  the  King's  writ  be  obeyed ;  but  one  officer  has  the  writ  and 
command  of  assistance  separately,  and  the  other  officer  has  them  both 
together. 

The  ground  I  go  upon  is,  that  a  nonfeasance  of  this  tind  is  not  a 
contempt  of  the  Court ;  and  I  know  of  no  instance  or  authority,  except 
as  after  mentioned,  where  an  attachment  has  been  granted  on  a  proceed- 
ing directed  to  persons  in  general,  without  mentioning  their  names. 
There  are  a  great  variety  of  cases  where  attachments  are  granted  for 
nonfeasance,  but  for  the  most  part  they  are  where  the  parties  are 
described  by  name  or  by  office.  Such  are  attachments  against  sheriffs 
for  not  returning  writs,  for  not  paying  over  money  in  their  hands,  or, 
in  general,  for  not  doing  anything  which  the  Court  requires  them  to  do 
in  the  course  of  their  duty.  It  lies  against  the  attorneys  and  other 
officers  of  the  Court  for  a  great  variety  of  acts  of  nonfeasance :  so  also 
against  the  suitors  of  Courts  for  not  paying  costs,  or  not  performing  an 
award  made  under  the  authority  of  the  Court :  so,  against  a  witness  for 
not  attending  a  trial  pursuant  to  a  subpoena  :  so  also,  against  a  person 
for  not  making  a  return  to  a  writ  of  habeas  corpus  to  bring  up  a  person 
illegally  detained.  The  case  of  The  King  v.  White,  Cas.  Temp.  Hardw. 
42,  was  where  the  Court  of  King's  Bench  issued  an  attachment  against 
a  constable  for  not  executing  a  warrant  which  had  been  issued ;  but 
that  was  in  respect  of  criminal  process,  and  where  the  Court  of  King's 
Bench  claimed  the  power  to  grant  warrants  in  criminal  proceedings. 
There  may,  indeed,  be  an  attachment  against  persons  for  not  returning 
a  writ  of  mandamus  directed  to  many  persons  who  are  not  a  corpora- 
tion, and  who  may  not  be  designated  by  names ;  but  then  it  is  directed 
to  a  class  of  persons ;  and  besides,  such  an  attachment  could  only  be 
on  the  party  refusing  to  come  into  court  and  do  the  thing  required,  and 
not  for  a  by-gone  thing.  • 

It  may  be  said,  that  though  the  commission  of  rebellion  does  not 
mention  anybody  by  name  in  the  clause  of  aid  and  assistance,  yet  that 
when  the  commission  of  rebellion  is  properly  notified  to  any  individual, 
it  is  to  be  considered  in  the  same  light  as  if  his  name  had  been  inserted 
in  it :  but  I  know  of  no  instance  where  that  has  been  so  held ;  and  I 
think  that  a  virtual  and  inferential  direction  to  the  party  is  not  to  be 
considered  in  the  same  light  as  if  he  had  been  named  in  the  commission ; 
and  that  it  does  not  make  him  guilty  of  a  contempt  of  the  Court,  and 
render  him  liable  to  a  commitment  on  a  summary  proceeding. 

I  must  now  notice  a  proceeding  under  which  I  understand  attachments 
have  been  granted  in  cases  something  resembling  the  present ;  and  that 
is  under  writs  of  assistance  granted  to  persons  employed  in  the  collection 
of  the  revenue  of  the  Crown.  Writs  of  assistance  are  for  some  pur- 
poses of  .very  ancient  date,  but  as  to  those  for  collecting  the  revenue,  I 
cannot  find  any  trace  of  them  before  the  13  &  14  Car.  2,  c.  40,  s.  6, 
which  authorizes  them  to  be  granted  under  the  seal  of  the  Court  of 
Exchequer,  to  take  a  constable,  headborough,  or  other  public  officer,  to 
do  various  acts  specified :  and  the  same  powers  have  been  continued  in 
various  subsequent  acts  of  parliament,  the  last  of  which  appears  to  be 
the  3  &  4  W.  4,  c.  53,  ss.  38  &  39. 
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There  are  instances  of  informations,  filed  in  the  Crown  Office  by  the 
Attorney-General,  against  persons  for  refusing  to  aid  and  assist  under 
a  writ  of  assistance ;  and  there  are  also,  I  understand,  some  instances 
of  attachments  being  granted  by  the  Court  of  Exchequer  against  persons 
for  refusing  to  aid  and  assist  the  revenue  officers.  I  have  not  been  able 
to  learn  whether  these  instances  have  been  numerous ;  nor  whether  the 
question  was  discussed  in  the  Court  of  Exchequer ;  nor  whether  they 
were  granted  on  the  ground  of  its  being  a  contempt  of  the  Crown  in 
matters  relating  to  the  collection  of  the  revenue ;  which  might  be  said 
was  as  mucli  allowable,  as  in  cases  where  parties  refused  to  pay  obedi- 
ence to  the  warrants  of  the  judges  of  the  King's  Bench  in  criminal 
proceedings. 

Upon  the  whole  consideration  of  the  fifth  question,  I  come  to  the 
conclusion,  that  it  is  not  a  contempt  of  the  Court  upon  wliich  the  party 
can  be  committed. 

Park,  J.  My  Lords,  I  do  not  feel  it  necessary  to  state  more  than 
that  I  fully  agree  in  the  opinion  which  will  be  stated  by  the  Lord  Chief 
Justice. 

TiNDAL,  C.  J.  My  Lords,  in  answer  to  the  last  question  above  pro- 
posed to  her  Majesty's  judges,  and  upon  which  I  regret  to  find  that  two 
of  my  brethren  differ  from  me,  the  opinion  at  which  I  have  arrived,  upon 
the  best  consideration  I  can  bring  to  the  subject,  is  this ;  that  if  a  stranger 
to  the  proceedings  of  the  cause,  being  in  other  respects  liable  to  be 
called  upon  to  assist  in  the  execution  of  a  writ  of  rebellion,  has  beea 
regularly  called  upon  to  render  such  assistance,  and  refused  or  declined 
BO  to  do,  the  court  out  of  which  such  writ  issued  may  proceed  against 
him  by  attachment  for  a  contempt  of  the  Court,  and  if  no  sufficient 
answer  or  excuse  be  shown  on  his  part,*  he  may  be  committed  for  such 
contempt ;  and  I  ground  this  opinion  upon  the  consideration  that  the 
proceeding  by  attachment  is  a  legal  and  constitutional  mode  of  punbh- 
ing  persons  guilty  of  contempts  against  the  authority  of  the  superior 
Courts  of  law ;  and  that  the  disobedience  of  the  mandatory  part  of  this 
writ  by  a  person  who  has  been  duly  made  acquainted  with  its  exigency, 
and  required  to  assist,  and  has  not  at  the  time  a  legal  excuse  for  refus- 
ing or  declining  to  assist,  is  a  denial  of  the  authority,  and,  therefore,  a 
contempt  of  the  Court. 

That  there  must  exist  some  mode  of  enforcing  the  mandatory  part  of 
this  writ  requiring  from  strangers  aid  and  assistance  in  the  execution 
thereof,  is  obvious,  unless  such  mandate  which  has  been  inserted  in  the 
writ  from  the  earliest  times,  and  has  been  continued  without  interruption 
down  to  the  present,  is  to  be  regarded  as  a  mere  formula  of  useless 
words,  or  an  idle  and  empty  threat ;  and,  therefore,  the  great  question 
that  has  been  argued  at  your  Lordships'  bar  has  been,  not  whether  the 
Court  has  the  power  to  issue  the  mandate,  but  as  to  the  mode  of  enforc- 
ing it  by  law ;  the  plaintiff"  in  error  contending  that  the  course  to  be 
pursued  against  such  as  refuse  or  neglect  to  obey  its  authority,  is  by 
indictment,  and  indictment  only ;  the  defendant  in  error  insisting,  on 
the  other  hand,  that  to  proceed  against  such  as  refuse  obedience  to  its 
command  by  attachment  for  contempt  of  the  Court  out  of  which  the 
process  issues,  is  a  course  sanctioned  by  law. 

That  the  superior  Courts  have  the  power  of  issuing  attachments  for 
the  purpose  of  vindicating  their  own  authority,  and  punishing  contempts 
committed  against  them,  is  not  denied.     It  was  admitted,  in  the  course 
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of  the  argument,  that  attachments  may  properly  issue  against  those  who 
actually  resist  the  process  of  the  Court,  who  treat  it  with  contumely,  or 
who  commit  any  act  of  violence  or  insult  against  the  ministers  of  the 
Court  employed  in  executing  such  process ;  such  acts  are  universally 
allowed  to  be  properly  punishable  as  contempts  of  the  Court,  as  they 
amount  in  eflFect  to  an  obstruction  of  the  course  of  justice,  and  require, 
upon  that  account,  a  more  speedy  punishment  than  can  be  obtained  by 
recourse  to  indictment. 

Indeed,  it  is  difficult,  and  so  far  as  I  have  been  able  to  discover,  im- 
practicable, to  find  the  period  of  time  when  proceedings  by  attachment 
were  first  introduced ;  such  course  of  proceeding  must  of  necessity  have 
been  coeval  with  the  institution  of  courts  themselves ;  since  without  that 
speedy  remedy  they  could  never  either  have  acquired  or  sustained  that 
dignity  and  authority  in  the  eyes  of  the  people  which  is  essential  for  the 
performance  of  the  duties  with  which  they  are  intrusted. 

It  was  stated,  indeed,  in  the  course  of  the  arguirient,  that  attachments 
for  contempts  owe  their  origin  to  the  statute  of  Westminster  2,  c.  39, 
and  for  this  the  authority  of  Chief  Baron  ^Ibert  has  been  cited  in  his 
history  of  the  Common  Pleas,  page  25.  "Slt  upon  the  accurate  consi- 
deration of  that  passage  in  Gilbert,  and  of  me  statute  itself,  it  appears 
that  neither  will  support  such  a  proposition,  ^n  the  passage  referred  to, 
the  Chief  Baron  lays  it  down  that  "  the  original  of  commitment  for  con- 
tempt seems  to  be  derived  from  this  statute,  for  since  the  sheriff"  was  to 
imprison  those  that  resisted  the  process,  the  judges  that  awarded  such 
process  must  have  the  same  authority  to  vindicate  it ;  hence,  if  any  one 
offers  any  contempt  to  the  process,  either  by  word  or  deed,  he  is  subject 
to  commitment  during  pleasure ;  viz.  d  qud  non  deliheretur  sine  apeciali 
prcecepto  Domini  Regis;  so  that,  notwithstanding  the  statute  of  Magna 
Charta,  that  none  are  to  be  imprisoned,  nisi  per  legale  judicium  parium 
suorumy  vel  per  legem  terrce^  this  is  one  part  of  the  law  of  the  land  to 
commit  for  contempts,  and  is  confirmed  by  this  statute.''  Now,  the  very 
language  of  Chief  Baron  Gilbert  in  the  latter  part  of  the  clause  is  at 
variance  with  the  first;  viz.,  that  it  is  confirmed  by  the  statute,  not 
created  by  it ;  and  the  language  of  the  statute  of  Westminster  itself 
imports  that  the  writ  of  attachment  was  not  then  for  the  first  time  intro- 
duced ;  the  statute  enacting,  "  That  if  the  sheriff",  when  he  cometh,  do 
find  resistance,  he  shall  certify  to  the  Court  the  names  of  the  resisters, 
aiders,  consenters,  commanders,  and  favourers ;  and  by  a  writ  judicial, 
they  shall  be  attached  by  their  bodies  to  appear  at  the  King's  Court, 
and  if  they  be  convict  of  such  resistance,  they  shall  be  punished  at  the 
King's  pleasure :"  words,  which  are  consistent  rather  with  the  attach- 
ment being  a  mode  of  proceeding  previously  known  and  practised  in  the 
Courts,  and  directed  by  the  statute  to  be  applied  to  this  particular  case, 
than  with  the  institution  of  a  proceeding  altogether  unheard  of  in  the 
Courts  before  that  time ;  and  the  authority  of  the  Year  Book,  3  Hen.  7, 
1,  (which  has  been  before  referred  to,)  is  express  to  the  point,  that  the 
Stat.  Westminster  2,  c.  39,  was  not  introductory  of  a  new  law  against 
resisters  of  the  sheriff",  but  only  confirmatory  of  the  common  law. 

That  an  attachment  is  a  proceeding  which  has  existed  time  out  of 
mind  against  persons  guilty  of  a  contempt  of  Court,  cannot  therefore  be 
doubted,  and  the  question  that  has  been  made  at  your  Lordships'  bar  has 
been  whether  the  Court  has  any  authority  to  issue  it  against  persons 
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guilty,  not  of  any  positive  act  of  contempt,  but  of  mere  nonfeasance 
only :  and  upon  consideration  of  the  cases  in  which  it  has  been  held  to 
apply,  it  appears  to  me,  if  not  by  direct  authority  to  be  drawn  from 
them,  at  least  by  necessary  analogy,  that  it  must  apply  to  the  case  of 
mere  nonfeasance ;  that  is,  in  the  particular  case,  to  mere  refusals  to  give 
aid  to  the  oflScer. 

First,  in  the  case  of  refusal  to  aid  and  assist  the  sheriff  in  the  execu- 
tion of  an  ordinary  writ,  it.  may  be  admitted  that  the  more  common 
course  of  proceeding  would  be  by  indictment  or  information  against  the 
party  so  refusing,  there  being  in  the  Crown  Office  informations  to  be 
found  upon  the  file  against  such  offenders.  But  admitting  that  such 
would  be  the  ordinary  course  of  proceeding  in  that  case,  it  would  not 
govern  the  present ;  for  there  is  a  broad  distinction  between  the  two 
cases.  The  writ  of  execution  to  the  sheriff,  in  an  ordinary  suit,  is  di- 
rected to  the  sheriff;  it  commands  the  sheriff  alone;  it  does  not  call  on 
any  of  the  liege  subjects  of  the  King  to  aid  or  assist ;  and  consequently, 
the  declining  to  give  aid  or  assistance  in  the  execution  of  such  a  writ, 
would  be  no  direct  contempt  of  the  Court,  however  it  might  amount  to  a 
breach  of  the  subjects'  duty  to  the  King,  and  expose  the  party  to  an 
indictment  or  information ;  whilst,  on  the  contrary,  the  commission  of 
rebellion  contains  a  clause  calling  on  all  other  ministerial  officers,  besides 
the  sheriff,  and  on  all  other  liege  subjects,  to  be  aiding  and  assisting ; 
and  consequently  the  refusal  to  comply  with  it  is  a  direct  denial  of  the 
authority  of  the  Court  from  which  the  commission  issued. 

And,  accordingly,  it  appears  that  when  a  writ  of  assistance  has  issued 
to  the  sheriff,  there  are  instances  of  attachments  upon  the  files  of  the 
Court  of  Exchequer  against  persons  who  have  refused  their  aid,  which 
have  been  more  particularly  referred  to  by  my  brother  Parke,  who  has 
preceded  me. 

2.  But  the  question  has  been  argued,  Is  this  mere  nonfeasance  a  con- 
tempt at  all  ?  The  answer  appears  to  be,  first,  that  it  falls  distinctly 
within  the  definition  of  a  contempt  adopted  by  Viner,  from  the  Practical 
Register  of  the  Court  of  Chancery.  It  is  "  the  not  doing  what  the  party 
is  commanded  or  required  by  the  process  or  order  of  the  Court." — 
Viner's  Abridgment,  Contempt.  And  still  further,  it  appears  that  a 
mere  nonfeasance  is  a  contempt  in  the  case  of  subpoena  ad  testificandum^ 
where,  if  the  party  to  whom  it  is  addressed  neglects  or  refuses  to  obey 
it,  the  ordinary  and  well  known  course  is  to  proceed  by  attachment  for 
a  contempt.  But  it  is  objected  that,  in  the  case  of  a  subpoena,  the  pro- 
cess is  directed  to  the  party  by  name.  Undoubtedly  it  is  so :  I  cannot, 
however,  perceive  any  difference,  in  reason  and  principle,  between  a  pro- 
cess directed  to  the  individual  by  name,  and  a  process  directed  to  a  class 
of  persons  by  a  genera!  description,  and  personally  served  upon  a  par- 
ticular individual  comprised  within  such  class.  The  authority  of  the 
Court  which  issues  the  general  command  is  admitted ;  that  the  descrip- 
tion includes  the  individual  upon  whom  it  is  served  is  admitted  also ;  that 
it  is  a  command  sanctioned  by  the  usage  of  the  Court  from  earliest 
time,  and  confirmed  by  law,  is  also  admitted.  Upon  what  principle, 
then,  can  the  refusal  to  obey  it  be  less  a  contempt  of  the  Court,  and  less 
punishable  by  attachment  than  in  the  case  of  a  subpoena  addressed  to  the 
particular  party  ? 

3.  And  accordingly,  in  the  case  of  The  King  v.  White  and  others^ 
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Cas.  Temp.  Hard.  42,  where  an  attachment  was  moved  for  against  the 
defendants,  constables  of  Scarborough,  for  not  obeying  the  Chief  Justice's 
warrant,  directed  "  to  all  constables  throughout  England,'*  to  arrest  a 
man  for  felony,  it  was  said  by  the  Court,  "  that  the  judges  of  this  Court 
have  power  to  grant  warrants  to  be  executed  by  all  constables,  &c., 
throughout  England ;  and  disobedience  to  a  judge's  warrant  is  a  con- 
tempt of  the  Court,  and  such  a  contempt  as  the  Court  will  take  notice 
of  by  way  of  attachment."  In  that  case  the  direction  of  the  warrant 
is  general ;  it  is  the  service  on  the  individual  constable,  and  the  diso- 
bedience by  such  individual,  which  form  the  ground  of  the  attachment. 
And  although  it  was  said,  in  the  Queen  v.  Wyatt^  1  Salk.  380,  that  the 
constable  to  whom  a  warrant  was  directed  by  a  justice  of  the  peace  is 
indictable,  and  that  when  an  officer  neglects  a  duty  incumbent  on  him, 
either  by  common  law  or  by  statute,  he  is  for  his  default  indictable,  it 
by  no  means  follows  that  the  superior  courts  of  law  might  not  also  grant 
an  attachment  for  a  similar  neglect  of  process  issued  by  them.  Indeed, 
the  case  above  referred  to  is  a  direct  authority  that  they  may;  and 
althpugh  it  would  not  form  any  ground  for  inferring  the  authority  of  the 
Courts  to  issue  an  attachment  in  this  case,  if  it  could  not  be  supported 
by  other  considerations,  yet  it  is  not  immaterial  to  observe  that  the 
mode  of  investigating  the  complaint,  by  an  application  to  the  Court  for 
an  attachment,  is  in  most  instances  more  favourable  to  the  party  accused, 
than  that  by  indictment. 

If  the  charge  of  disobedience  to  the  mandate  is  denied,  his  own  denial 
upon  oath  is  more  ready  to  him  than  the  calling  a  witness  upon  an  in- 
dictment to  prove  his  obedience ;  for  he  must  know,  if  any  one  does, 
whether  he  has  obeyed  it  or  not ;  and  again^  when  he  has  declined  or 
refused  to  obey  it,  the  ground  for  his  disobedience  in  most  cases  must 
be  exclusively  confined  to  his  own  breast.  Was  the  requisition  of  the 
commissioners  clearly  made  known  to  him  ?  was  their  authority  suffi- 
ciently explained  at  the  time  the  request  was  made  ?  was  their  request 
of  assistance  justified  by  the  exigency  of  the  occasion  ?  was  it  a  request 
reasonable  as  to  the  individual,  respect  being  had  to  his  age,  strength, 
and  condition  of  mind  or  body?  was  the  demand  upon  his  services 
reasonable  in  respect  to  their  extent  or  duration  ?  was  he  prevented  by 
the  performance  of  conflicting  duties  of  an  equal  or  greater  pressure  ? 
or  was  he  disabled  by  any  private  concerns  of  a  nature  and  description 
BO  pressing  and  overwhelming  as  at  once  to  rebut  the  charge  or  even 
the  suspicion  of  any  contempt  of  the  Court  ?  All  these,  and  many  other 
grounds  of  denial  or  excuse,  which  may  vary  infinitely  in  different  cases, 
are  extremely  difficult  to  prove  by  witnesses  on  an  indictment,  but  may 
at  once  be  made  apparent  to  the  Court  by  the  affidavit  of  the  party 
charged.  And  let  it  not  be  forgotten,  that  the  party  charged  has  the 
power  of  stating  the  facts  in  his  favour  according  to  his  own  impression 
of  the  truth,  which  is  never  likely  to  be  unfavourable  to  himself ;  and 
that  the  clear  and  explicit  statement  of  the  party  so  charged  is  taken 
by  the  Court  to  be  true,  and  cannot  be  made  the  subject  of  contradic- 
tion in  this  stage  of  the  proceedings ;  whereas,  in  the  case  of  an  indict- 
ment, he  cannot  be  a  witness  for  himself  at  all ;  so  that  the  balance  of 
advantage  in  this  mode  of  prosecuting  for  the  offence  is  very  far  in  favour 
of  the  party  accused. 

Upon  the  whole,  therefore,  from  the  reason  of  the  thing  itself,  by 
VOL.  XXXIII.— 57  %   . 
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analogy  to  cases  which  have  occurred,  and  by  the  authority  of  those 
which  have  any  bearing  upon  the  point,  I  would  humbly  state  my 
opinion  to  your  Lordships  to  be,  that  an  attachment  for  contempt  under 
the  circumstances  assumed  in  your  Lordships'  question  is  a  proceeding 
justified  by  law. 


The  decision  of  the  House  will  he  given  in  a  future  Number. 


END  OF  EASTEK  VACATION. 


NEW  CASES 


COURT  OF  COMMON  PLEAS, 


OTHER  COURTS. 


IF   TBS 

First  Year  of  the  Reign  of  Victoria. — 1838. 


The  Judges  who  sat  in  Banc  during  this  terra  were, 

TiNDAL,  C.  J.  VaUOHAN,  J. 

Park,  J.  Coltman,  J. 


LLOYD  and  Another,  Demandants;  MARY  NICHOLAS, 
Deforciant. — ^p.  633. 

The  Court  amended  a  fine  levied  at  the  Carmarthen  Great  8e«iom  in  1830,  by  endorsing  the 
first  and  third  proclamations,  of  which  there  was  no  entry,  it  appearing  that  soch  proclama* 
tions  had  been  made,  but  the  ientry  of  them  omitted  by  the  clerk  of  the  Court 

Chilton  obtained  a  rule  calling  on  David  Thomas, — the  lessor  of  the 
plaintiff  in  an  ejectment  brought  tor  the  recovery  of  the  premises  com- 
prised in  the  above  fine, — to  show  cause  why  the  clerk  of  the  peace  for 
the  county  of  Carmarthen  should  not  be  directed  to  endorse  on  the  roll 
of  fines  levied  at  the  Autumn  Great  Sessions  for  that  county,  in  the 
year  1830,  all  the  proclamations  made  of  the  above  fine,  and  also  on  the 
back  of  the  writ  of  covenant. 

It  appeared  by  affidavits  to  have  been  the  practice  of  the  Court  of 
Great  Sessions  to  make  the  three  proclamations  in  all  fines,  whether 
levied  with  proclamations  or  not ;  the  first,  at  the  session  at  which  the 
fine  was  levied,  the  second  and  third,  at  the  two  succeeding  sessions. 

It  appeared  further,  that  minutes  of  the  second  proclamation  only 
were  endorsed  on  the  roll  of  fines  levied  at  the  Autumn  Great  Sessions 
for  the  county  of  Carmarthen  in  1880: 

That  the  deputy  prothonotary  of  the  Court  had  handed  those  minutes 
to  his  clerk,  telling  him  that  they  would  do  for,  and  applied  to,  all 
the  fines  annexed  to  the  roll  of  fines  levied  at  the  Carmarthenshire 
Autumn  Great  Sessions,  1880:  That  the  fine  in  question  was  annexed 
to  that  roll  at  the  time  of  the  proclamations :  That  the  first  and  third 
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proclamations  of  the  fine  in  question  had  been  heard  by  persons  who 
were  present  when  they  were  made ;  and  that  there  was  an  entry  in 
the  foot  of  one  of  the  fines  that  all  the  proclamations  had  been  regu- 
larly made. 

The  foot  or  conclusion  of  fines  was  made  out  in  but  few  instances ; 
and  it  was  the  practice,  when  oflSce  copies  of  fines  were  applied  for,  to 
take  the  proclamations  belonging  to  any  particular  fine  from  a  footing 
which  might  be  annexed  to  another  fine  in  the  same  roll. 

Chilton  referred  to  JEvans,  Demandant j  Griffiths,  Tenant;  Joneij 
Vouchee,  9  Bingh.  311,  (23  E.  C.  L.  R.),  where  the  officer  of  the  Court 
of  Great  Sessions  having  omitted  to  enter  on  record  a  recovery  duly 
suffered  at  bar  in  1804,  the  Court  of  Common  Pleas  ordered  it  to  be 
done  nunc  pro  tunc,  under  sect,  27  of  11  G.  4  and  1  W.  4,  c.  70, 
trhich  gave  that  Court  the  like  power  to  amend  a  recovery  of  the  Court 
of  Great  Sessions,  as  if  it  had  been  suffered  in  the  Common  Pleas ;  and 
contended  that  the  omission  to  endorse  the  proclamations  on  this  fine 
was  a  misprision  of  the  clerk,  which  the  Court  would  set  right. 

J?.  V.  Williams  showed  cause.  This  is,  in  effect,  not  an  application  to 
amend,  but  to  make  that  a  fine  with  proclamations  which  at  present  is  a 
fine  without  proclamations.  The  record  of  the  proclamations  is  a  thing 
distinct  from  the  record  of  the  fine ;  Fish  v.  Broket,  Plowd.  265.  In 
Pettus  and  Godsalve's  Case,  13  Rep.  54,  the  first,  second,  and  third 
proclamations  were  complete ;  the  fourth  only  was  wanting ;  but  there 
was  a  view  of  the  proclamations  in  dorsis  and  notce  finis  per  justieiarios. 
That  was  something  to  amend  by  :  here,  the  entry  of  the  proclamations 
has  been  altogether  om'itted  as  to  the  particular  fine ;  there  is  nothing 
to  amend  by.  The  practice  of  the  Court  to  omit  the  entry  of  proclama- 
tions is  illegal,  and  cannot  be  sanctioned  by  any  length  of  time ;  Mop- 
wood  V.  Watts,  5  B.  &  Adol.  1056,  (27  E.  C.  L.  R.)  The  lessor  of 
the  plaintiff  may  have  been  induced  to  prosecute  this  ejectment  by 
the  discovery  that  there  has  been  no  fine  with  proclamations;  and 
after  a  party  has  relied  on  a  record,  the  Court  will  not  amend  on  the 
ground  of  a  hardship  incurred  by  his  opponent.  £x  parte  Motley,  2  B. 
&  P.  455. 

Chilton,  in  support  of  the  rule,  relied  on  Evans,  Demandant;  Grif- 
fiths, Tenant;  Jones,  Vouchee. 

TiNDAL,  C.  J.  In  this  case  the  application  which  has  been  made  is, 
to  supply  the  misprision  of  the  clerk  of  the  Court  of  Great  Sessions,  in 
not  entering  the  proclamations  of  fines  on  the  roll  in  which  the  fine  in 
question  is  contained.  It  appears,  by  affidavit,  that  minutes  of  the 
second  proclamation  only  were  endorsed  on  the  roll  of  fines  levied  at 
the  Autumn  Great  Sessions  in  1830  :  that  the  deputy  prothonotary  of 
the  Court  had  handed  those  minutes  to  his  clerk,  telling  him  they  would 
do  for  all  the  fines  annexed  to  the  roll  of  that  session,  in  which. the  fine 
in  question  was  then  included  :  that  there  was  an  entry  in  the  foot  of 
one  of  the  fines,  that  all  the  proclamations  had  been  regularly  made : 
that  the  foot  of  fines  had  been  made  out  in  but  few  instances ;  and  that, 
when  office  copies  of  fines  were  applied  for,  the  proclamations  belonging 
to  any  particular  fine  were  taken  from  a  footing  which  might  be  annexed 
to  another  fine  in  the  same  roll. 

On  looking  at  the  roll,  we  find  that  where  three  proclamations  should 
have  been  entered,  there  is  an  entry  only  of  the  second.  But,  in  the 
foot  of  one  of  the  fines,  there  is  an  entry  that  all  the  proclamations 
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were  regularly  made ;  and  though  the  second  only  is  entered,  we  have 
the  evidence  of  persons  present  that  the  first  and  third  were  actually 
made. 

As  this  is  a  misprision  of  the  oflBcer,  I  think  we  may  see  that  the 
subject  does  not  suffer  by  it,  and  supply  the  omission  of  the  entry. 

As  to  the  suggestion  of  this  operating  as  a  hardship  on  the  plaintiff 
in  the  ejectment ;  if  it  had  appeared  that  any  actual  inconvenience  had 
ensued,  we  should  not  have  acceded  to  this  application  without  reinstat- 
ing him  as  to  any  expense  or  inconvenience  he  might  have  sustained. 

Hopwood  V.  Watta  is  distfnguishable  from  the  present  case ;  because, 
though  the  judgment  there  was  entered  in  the  usual  mode,  if  the  Court 
of  King's  Bench  had  acceded  to  the  application,  they  would  have  re- 
pealed the  section  of  the  statute  4  &  5  W.  &  M.  c.  20,  which  enacts 
that  all  judgments  shall  be  docketed. 

Park,  J.  In  this  case  there  is  no  provision  of  any  statute  as  to  the 
mode  of  entering  the.  proclamations ;  and  as  we  are  assured  of  the 
fact  that  all  the  three  proclamations  were  made,  though  not  entered,  I 
think  this  rule  should  be*  absolute. 

Yaughan,  J.  I  am  of  the  same  opinion.  The  Court  being  satisfied 
that  this  was  a  misprision  of  the  clerk,  the  amendment  ought  to  be 
made.  In  the  case  of  docketing  judgments,  as  the  statute  was  peremp- 
tory, the  practice,  however  long  established,  could  not  be  allowed  to  pre- 
vail against  it. 

CoLTMAN,  J.  A  minute  in  the  book  of  the  officer  that  the  proclama- 
tions had  been  made  would  have  been  suflScient  to  amend  by ;  but  the 
statement  here  in  the  foot  of  one  of  the  fines  that  such  was  the  case,  is 
more  authentic^  and  fully  authorizes  us  to  supply  the  omission. 

Rule  absolute. 


NORMAN  against  WINTER.— p.  637. 

The  a£SdaTit  for  a  dittrmga*  to  compel  appearance,  oaght  to  state  the  applicant's  belief 
that  the  defendant  is  not  out  of  the  ooantzy. 

WiLDB,  Serjt.,  moved  for  a  distringas  to  compel  appearance,  on  an 
affidavit  that  the  last  place  of  residence  at  which  the  defendant  could  be 
heard  of,  was  No.  53,  Russell  Square,  which  she  had  quitted  in  1833 : 
that  applications  had  been  made  to  her  brothers,  one  of  whom  was  an 
attorney,  without  success;  and  that,  during  the  last  nine  months, 
inquiries  had  been  made  in  vain  at  various  places  specified  in  the  affida- 
vit, being  all  the  places  at  which  there  was  any  chance  of  hearing  of  the 
defendant.     But 

The  Court  required,  in  addition,  an  affidavit  of  the  applicant's  belief 
that  the  defendant  was  not  out  of  this  country.(a) 

(a)  See  EtdaiU  ?.  MarthaU,  4  New  Cases,  172. 
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BAILLIE  against  KELL  and  HOGG.— p.  638. 

1.  To  an  action  for  breach  of  an  agreement  to  continue  to  employ  plaintiff  as  an  acf-oanunt, 
defendants  pleaded,  in  one  plea,  |hat  plaintiff  received  money  for  which  he  did  not  account; 
that  he  made  improper  payments  with  defendants'  money;  that  he  otade  fidse  eotries  and  re- 
preaentationH,  and  refused  to  obey  his  employers'  commands;  wherefore  they  discharged  him: 
Held,  that  defendanta  were  entitled  to  a  verdict  on  the  plea,  though  they  proved  only  that 
plaintiff  had  made  a  false  entry  and  representalion,  and  though  the  reason  assigned  for  his 
discharge  was  disrespect  towanls  his  employers.  2.  Under  the  plea  of  non  aasumpsit  lo  a 
count  on  a  quantum  meruit  for  plaintiff's  services,  the  defendant  may  show  what  the  aervioet 
were  worth,  and  the  jury  give  damages  accordingly^ 

The  first  count  of  the  declaration  stated  that,  before  the  commence* 
ment  of  this  suit,  to  wit,  on  the  7th  of  April,  1835,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendants,  had  then  become,  and  was 
the  servant  of,  and  employed  by  the  defendants,  as  an  accountant,  at 
and  for  a  certain  yearly  salary  or  wages,  to  wit,  tlie  salary  of  400/.  per 
annum,  to  be  therefore  paid  by  them  the  defendants  to  the  plaintiff,  and 
had  then  promised  the  defendants  to  serve  them  in  the  capacity  and 
upon  the  terms  aforesaid,  until  the  1st  of  Sepfember  in  the  year  afore- 
said, and  so  on  afterwards,  from  year  to  year,  for  so  long  as  the  plain- 
tiff and  the  defendants  should  respectively  please,  until  the  expiration 
of  the  current  year  of  the  said  service  and  employ  of  the  plaintiff,  com- 
mencing on  the  1st  of  September  in  each  year,  the  defendants  then 
promised  the  plaintiff  to  continue  him  in  their  service  and  employ  in 
the  capacity,  and  upon  the  terms  aforesaid,  until  the  said  1st  of  Septem- 
ber in  the  year  aforesaid,  and  so  on  afterwards,  from  year  to  year,  for 
80  long  as  the  plaintiff  and  the  defendants  should  respectively  please, 
until  the  expiration  of  the  current  year  of  the  said  service  and  employ 
of  the  plaintiff,  commencing  on  the  1st  of  September  in  each  year:  and 
although  the  plaintiff,  confiding  in  the  promise  of  the  defendants,  did 
continue  in  the  service  and  employ  of  the  defendants,  in  the  capacity 
and  on  the  terms  aforesaid,  from  the  day  and  year  first  aforesaid 
until  the  1st  of  September  in  the  same  year,  and  from  thence  for  a 
long  space  of  time,  to  wit,  from  thence  until  the  3d  of  January,  1837; 
and  although  the  plaintiff  was,  on,  &c.,  and  always  afterwards,  ready 
and  willing,  and  then  offered  to  remain  and  continue  in  the  service 
and  employ  of  the  defendants  in  the  capacity  and  on  the  terms  afore- 
said, for  the  remainder  and  until  the  expiration  of  the  then  current 
year  of  his  service  and  employ,  to  wit,  until  the  1st  of  September, 
1837;  whereof  the  defendants  then,  and  at  all  times  afterwards,  had 
notice;  yet  the  defendants  did  not  nor  would  continue  the  plaintiff 
in  their  service  and  employ  for  any  longer  period  than  at,  or  any  time 
after,  the  said  3d  of  January,  1837;  but,  on  the  contrary  thereof,  then, 
and  before  the  expiration  of  the  then  current  year  of  the  defendants' 
service  and  employ,  to  wit,  on,  &c.,  wholly  refused  to  permit  the  plain- 
tiff to  continue  any  longer  in  their  service  and  employ,  and  then  dis- 
charged him  therefrom  without  any  reasonable  or  probable  caus^ 
whatsoever;  and  from  thence  hitherto,  wholly  neglected  and  refused  to 
retain  or  continue  him  in  their  service  and  employ:  by  means  whereof 
the  plaintiff  was  deprived  of  the  wages,  salary,  profits,  and  advantages, 
of  a  large  amount,  to  wit,  the  amount  of  400/.,  which  he  otherwise 
might  and  would  have  derived  and  acquired  from  being  continued  in 
the  service  and  employ  of  the  defendants  as  aforesaid,  and  which  the 
uefendants  refused  to  payor  allow;  and  the  plaintiff  from  that  time 
became  wholly  unemployed,  and  was  likely  so  to  continue. 
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There  was  a  second  count  for  wages  due  to  the  plaintiff  as  an  ac- 
countant, to  which  the  defendants  pleaded  non  assumpserunt  and  pay- 
ment. 

The  defendants,  amongst  other  pleas-  to  the  first  count,  pleaded, 

Thirdly,  that  the  plaintiff  caused  and  procured  the  defendants  to  pro- 
mise as  in  that  count  alleged,  and  the  defendants  were  induced  to  make 
the  promise  through  and  by  means  of  the  fraud,  covin,  and  misrepre- 
sentation of  the  plaintiff  and  others  in  collusion  with  him  :  and. 

Sixthly,  that  before  the  discharge  of  the  plaintiff  from  the  service  and 
employ  of  the  defendants,  as  in  the  first  count  mentioned,  to  wit,  on  the 
1st  of  September,  1834,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  when  the  plaintiff  was  so  discharged,  the  plaintiff 
did,  in  the  way  of  his  said  service  and  employ  as  such  accountant,  re- 
ceive divers  sums  of  money  of  and  from  divers  and  very  many  persons, 
for  and  on  account  of  the  defendants,  which  said  several  moneys  the 
plaintiff  did  not  nor  would  duly  and  properly  account  for  to  the  defend- 
ants, although  he  was  then  and  often  afterwards  requested  by  the  de- 
fendants so  to  do  ;  and  the  plaintiff  then  also  wrongfully,  improperly, 
and  wilfully,  made  divers  wrongful  and  improper  payments  with  other 
moneys  of  the  defendants  ;  and  then  also  made  divers  and  very  many 
false,  fraudulent,  and  improper  entries  in  divers  books  and  accounts  of 
and  belonging  to  the  defendants,  and  made  up  and  rendered  divers 
false,  fraudulent,  and  fabricated  accounts  of  payments  pretended  to  have 
been  made,  and  other  matters  and  things  pretended  to  have  been  done 
by  him,  but  which  in  fact  were  not  made  or  done ;  and  the  plaintiff 
then  also  made  divers  false,  fraudulent,  and  fictitious  representations  to 
the  defendants  of  divers  matters  and  things  pretended  to  have  been 
done  by  him,  and  of  divers  other  matters  and  things  relating  to  the 
several  businesses  and  transactions  in  which  he  was  engaged  as  such 
accountant;  and  the  plaintiff  then  also  misbehaved  and  misconducted 
himself  in  the  said  service  and  employ  of  the  defendants,  in  this,  to  wit, 
that  the  plaintiff  wilfully  and  improperly  refused  to  obey  the  just  and 
reasonable  commands  of  the  defendants ;  that  all  and' every  the  accoinits 
kept  and  things  done  by  the  plaintiff  as  such  accountant,  were  so  incor- 
rectly, unskilfully,  and  improperly  kept  and  done,  that  the  same  and 
every  part  thereof  were  utterly  useless  and  of  no  value  whatever  to  the 
defendants ;  and  that  the  plaintiff  was  always,  from  the  time  of  the 
making  of  the  promise  of  the  defendants  in  the  first  count  mentioned, 
until  and  at  the  time  of  the  discharge  of  the  plaintiff  in  that  count  men- 
tioned, wholly  unfit,  incompetent,  and  unable  to  perform  the  duties  of 
such  accountant,  and  totally  unfit  to  act  in  the  capacity  aforesaid  : 
whereupon  the  defendants,  when  and  as  soon  as  they  discovered  the 
premises  aforesaid,  to  wit,  on,  &c.,  refused  to  suffer  or  permit  the  plain- 
tiff to  continue  any  longer  in  the  defendants'  service  and  employ,  and 
discharged  the  plaintiff  therefrom  ;  and  from  thence  hitherto  refused  to 
retain  or  continue  the  plaintiff  in  their,  the  defendants'  service  and  em- 
ploy, as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid  ;  and  that, 
the  defendants  were  ready  to  verify. 

The  plaintiff  was  the  accountant,  and  the  defendants  were  two  of  the 
shareholders  of  the  Essex  Marine  Salt  Company  ;  the  plaintiff  sought, 
under  the  first  count  of  the  declaration,  to  recover  damages  for  his  dis- 
charge from  the  office  of  accountant ;  and,  under  the  second,  1020/.  for 
three  years'  wages  from  the  1st  of  September,  1834,  at  400/.  a  year; — 
180/.  having  been  received  by  him  on  account. 
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It  appeared  at  the  trial  that,  on  the  1st  of  September,  1834,  Messrs. 
Blain,  Epps,  White  and  Pooley  came  to  resohitions,  and  issued  pros- 
pectuses for  the  formation  of  this  company,  holding  out  to  subscribers 
magnificent  prospects  of  gain.  By  these  resohitions,  Pooley  was  ap- 
pointed managing  director,  with  a  salary  of  600/.  a  year ;  Blain,  White, 
and  Epps,  were  to  have  150/.  a  year,  to  be  increased  as  the  profits  of 
the  company  might  allow  :  there  was  to  be  a  secretary,  and  manager 
of  the  works,  with  600/.  a  year  each,  to  be  increased  in  like  manner  ;  a 
messenger  with  100/.  a  year ;  and  the  plaintiff,  as  accountant  of  the 
company,  was  to  receive  400/.  a  year. 

The  defendant  Kell  became  a  shareholder  in  April,  1835,  the  defend- 
ant Hogg  in  the  July  following.  In  December,  1835,  the  affairs  of  the 
company  being  at  a  low  ebb,  Pooley,  and  Amies  the  secretary,  with  a 
view  to  keep  up  the  credit  of  the  concern,  issued  the  following  circular. 

"  The  directors  of  the  Essex  Marine  Salt  Company  have  the  pleasure 
of  informing  the  shareholders  that  the  works  at  Maldon  are  proceeding 
with  the  utmost  despatch,  and  that  the  first  section  will  be  completed, 
at  farthest,  by  the  end  of  February,  1836. 

"  This  section  will  produce  weekly  350  tons. 

<<  Three  other  sections  of  the  same  dimensions,  each  yielding  the  same 
quantity  at  the  first,  will  form  the  establishment,  and  will  be  completed 
within  the  estimated  expense  of  8/.  per  share,  beyond  which  sum  no 
farther  call  will  be  made,  it  being  adequate  for  every  purpose. 

"  During  the  progress  of  the  first  section,  with  a  view  of  more  accu- 
rately testing  the  principle,  and  of  ascertaining  the  expenses  of  making 
salt,  it  was  considered  advisable  to  fit  up  the  old  works,  and  the  result 
has  been  most  satisfactory,  for, — although  the  improved  method  could 
only  be  applied  partially,  from  the  want  of  room,  the  imperfect  con- 
struction of  the  old  pans  and  flues,  the  scanty  supply  of  sea-water,  in 
the  absence  of  an  adequate  reservoir,  and  all  those  conveniencies  which 
the  new  works  will  supply, — 735  tons  have  been  manufactured  and 
sold,  viz. — 

£     s.     d. 

"75  tons  fine  large  old  Maldon  crystal,  at  6/.  6^.         -        472   10     0 

"660  ditto  common,  at  1/.  lOj.  ...        -         990     o     0 


1462   10     0 
"Total  expenses  of  making    -        -        -        -        284   16     3 


"Nett  profit 1177  13     9 

thus  clearly  establishing  the  statements  put  forth  in  the  second  pros- 
pectus, and  placing  beyond  question  the  accuracy  of  the  profits  therein 
described. 

"  The  directors  deem  it  right  to  apply  the  nett  proceeds  of  the  salt 
sold,  in  the*  payment  of  a  dividend  of  7J  per  cent,  on  the  two  instal- 
ments of  3/.  each  per  share,  on  the  5th  of  January,  1836 :  and  although 
it  has  been  made  under  every  disadvantage,  the  shareholders  will  per- 
ceive what  the  results  must  be  from  the  weekly  production  of  from  1200 
to  1400  tons,  even  at  the  same  cost  of  manufacture;  but  which  will 
certainly  be  much  diminished  in  working  upon  an  extended  scale; 
therefore  the  directors  have  the  fullest  confidence  of  exceeding  the  pro- 
fits stated  in  their  prospectus. 

"  The  dividends  will  be  paid  at  the  company's  offices  between  the 
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hours  of  eleven  and  four,  and  the  shareholders  are  requested  to  leave 
their  respective  shares  and  instalment  receipts  three  days  previously  foi 
examination. 

"By  order  of  the  directors, 

William  Smith  Amies,  Secretary." 

At  the  time  this  circular  was  issued  scarcely  a  ton  of  salt  had  been 
made,  and  it  was  arranged  that  the  pretended  dividends  should  be 
paid  out  of  the  salaries  of  the  officers  of  the  company,  the  amount*tobe 
made  good  to  the  parties  contributing,  when  the  full  quantity  of  salt 
should  have  been  made  and  sold.  The  plaintiff  concurred  in  this  ar- 
rangement, and  proffered  a  portion  of  his  salary. 

The  defendants  and  other  shareholders  received  their  dividends, 
which,  however,  were  paid,  not  from  the  salaries  above-mentioned,  but 
from  the  company's  funds. 

In  February,  1836,  the  plaintiff,  under  the  orders  of  the  managing 
director  and  the  secretary  of  the  company,  entered  in  the  company's 
books,  to  the  credit  of  sah,  a  sum  of  1080/.  which  had  been  paid  for  the 
purchase  of  shares.  He  shortly  afterwards  became  apprized  of  the  in- 
correctness of  the  entry,  and,  by  order  of  the  shareholders,  set  it  right. 

In  September,  1836,  an  inquiry  havirlg  been  instituted  by  Dr.  Epps, 
one  of  the  directors,  who  had  been  kept  in  ignorance  of  the  real  state 
of  affairs,  the  whole  concern  was  proved  to  be  a  bubble;  and  the  plain- 
tiff  being  charged  with  having  concurred  in  the  fraudulent  circular  of 
December,  1835,  admitted  his  participation  in  that  "deception  upon  the 
shareholders,"  (a)  biit  justified  it,  as  "a  dereliction  of  truth"  {a)  which  re- 
trieved the  company's  affairs,  and  which  had  been  successfully  resorted 
to  by  other  companies. 

In  November,  1836,  he  disclosed  to  the  company  all  the  proceedings 
of  Pooley  and  Amies. 

In  December,  1836,  having  applied  for  750/.  arrears  of  salary,  he  was 
informed  by  letter,  that  the  company  had  come  to  a  resolution,  that  it 
was  their  opinion  he  should  abandon  the  claim  he  made  on  them  for 
salary,  before  they  could  take  into  consideration  what  remuneration 
should  be  made  to  him. 

The  plaintiff  having  refrained  from  sending  any  answer  to  this  com- 
munication, the  company  resolved  that  he  had  treated  them  with  disre- 
spect ;  and  on  his  persisting  to  refuse  any  abandonment  of  his  claim  to 
salary,  instructed  their  secretary  to  inform  him  that  they  did  not  stand 
in  any  further  need  of  his  services. 

In  consequence  of  this  comniunication,  the  plaintiff,  on  the  3d  of 
January,  1837,  ceased  to  give  his  attendance  at  the  company's  office, 
and  in  the  May  following  commenced  this  action. 

A  verdict  having  been  found  for  the  defendants, — 

Butt,  pursuant  to  leave  reserved  at  the  trial,  moved  to  set  it  aside, 
and  enter  a  verdict  for  the  plaintiff  as  to  the  third  and  sixth  pleas  to  the 
first  count,  and  as  to  the  second  count,  generally ;  on  th*e  ground  that 
the  facts  proved  did  not  establish  the  fraud  set  up  in  the  third  plea,  and 
the  cumulative  allegations  of  misconduct  ip  the  sixth  plea  ;  or  that  if 
they  did,  no  such  pleas  having  been  pleaded  to  the  second  count,  the 
evidence  of  fraud  or  misconduct  was  not  admissible  as  an  answer  to  the 
claim  contained  in  that  count. 

As  to  the  fraud,  if  any  existed  in  the  original  formation  of  the  com- 
pany, at  least  there  was  no  evidence  that  the  plaintiff  had  any  partici- 

(a)  Hii  own  language. 
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pation  in  it :  and  as  to  the  alleged  misconduct,  the  plea  contained  five 
distinct  charges ;  that  the  plaintiff  received  money  for  which  he  did  not 
account;  that  he  made  improper  payments;  that  he  made  false  entries 
and  representations ;  that  he  refused  to  ohey  the  defendants'  commands; 
and  that  his  accounts  were  unskilfully  kept:  of  these  charges  no  attempt 
was  made  to  establish  more  than  one, — the  false  represeutations  of  the 
circujar  of  Decomber,  1835,  and  of  the  entry  of  February,  1836.  The 
plea,  therefore,  was  not  proved;  for  though  where  several  facts  stated 
in  a  plea,  when  taken  together  constitute  but  one  connected  proposhion 
or  entire  point,  the  plea  will  not  be  double  or  multifarious;  Stephen 
on  Pleading, 262,3d  edition;  and  it  will  be  sufficient  to  prove  the  prin- 
cipal fact  to  which  the  others  are  only  ancillary ;  (a)  yet,  where  several 
distinct  and  unconnected  charges  are  made  in  a  plea,  the  plea  is  not  es- 
tablished, unless  the  whole  be  proved.  Timotht/  v.  Simpson j  1  Cr.  M. 
&  R.  757;  Cousens  v.  Padden,  2  Cr.  M.  &  R.  547;  Wood  v.  Btiddtn, 
Hob.  119.  In  Spilsbnry  v.  Micklethwaite,  1  Taunt.  146;  which  might 
be  cited  for  the  plaintiff,  the  defendant,  a  sheriff,  justified  an  imprison- 
ment, by  reason  of  a  threatened  assault, — an  assault, — a  disturbance, — 
and  an  obstruction  in  the  discharge  of  duty ;  and  it  was  held  that,  by 
proof  of  all  the  circumstances,  except  the  assault,  the  plea  was  esta- 
blished ;  but  there,  the  single  proposition  to  be  made  out,  though  con- 
sisting of  many  circumstances,  was  an  imprisonment  for  a  breach  of 
the  peace :  such  also  was  the  case  in  Cohen  v.  Huskissony  2  Mees.  & 
Welsh.  477. 

However,  assuming  the  plea  to  have  been  proved,  the  plaintiff  was 
entitled  to  a  verdict  on  the  second  count,  for  that  proceeded  on  a  differ- 
ent cause  of  action,  in  answer  to  which  neither  fraud  nor  misconduct 
were  pleaded ;  and  imless  pleaded,  they  could  not  be  set  up  as  a  defence. 
Potts  V.  Sparrow,  1  New  Cases,  594,  (27  E.  C.  L.  R.  502 ;)  Martin  v. 
Smith,  4  New  Cases,  410. 

A  rule  nisi  having  been  granted, 

Talfoxirdy  Serjt.,  and  Hoggins,  who  showed  cause,  contended  that 
the  plaintiff  was  so  far  implicated  with  Pooley  and  Amies  as  to  justify 
the  verdict  of  the  jury  on  the  third  plea;  they  relied  on  Spihbury  v. 
Micklethwaite,  and  Cohen  v.  Hxtskisson,  in  support  of  the  sixth  plea; 
and  as  to  the  second  count,  contended,  first,  that  the  defendants,  not 
having  entered  the  company  till  April,  1835,  were  not  bound  by  the 
directors'  contract  of  1834 ;  but  assuming  no  answer  to  have  been  given 
to  the  contract  relied  on  in  that  count,  it  was  for  the  jury  to  say  what 
damages  they  would  award  for  the  breach  of  it ;  and  if  they  considered 
the  plaintiff  sufficiently  paid  for  his  services  by  the  180/.  received  on 
account,  to  find  a  verdict  for  the  defendants.  In  *^llen  v.  Cameron,  3 
Tyrwh.  907;  where  the  plaintiff  contracted  to  sell  and  plant  trees  on 
the  defendant's  land,  and  also  to  keep  them  in  order  for  two  years  next 
after  the  planting,  it  was  held,  that  evidence  of  non-performance  by  the 
plaintiff  of  any  part  of  his  contract,  by  which  the  trees  had  become  of 
less  value  to  the  defendant,  was  admissible  to  reduce  the  damages  in  an 
action  on  the  agreement  for  their  price,  and  for  planting  them. 

[TiNDAL,  C.  J.  In  Chappell  v.  Hicks,  2  Cr.  &  M.  214;  there  was  a 
special  count  on  an  agreement,  and  a  common  count  for  work,  labour, 
and  materials;  and  the  defendant  having  proved  the  inferiority  of  the 
work  and  materials,  it  was  held  that  the  plaintiff  could  recover  on  the 
common  count  only  so  much  as  the  work  and  materials  were  worth.] 

'  See  Robinwn  v.  Raby^  I  Burr.  316 ;  Rowfes  ▼.  Lusty,  4  Btngh.  438,  (15  E.  C.  L.  R  tB.) 


647]  4  Bingham's  N.  C.  905 

Wilde^  Serjt.,  and  Butt^  in  support  of  the  rule. 

As  to  the  third  piea,  there  is  nothing  to  show  fraud  in  the  origirlal 
scheme  of  the  company,  or,  if  it  existed,  to  implicate  the  plaintiff  with 
the  directors ;  he  was  no  more  than  a  servant,  bound  to  obey  his  em- 
ployers. 

As  to  the  sixth  plea,  it  does  not  consist  of  several  circumstances  tend- 
ing to  make  up  one  proposition;  in  which  case  it  might  be  sufficient  to 
prove  the  main  fact, — as  upon  an  indictment  for  conspiracy  to  prov€ 
one  of  several  overt  acts,  or  for  obtaining  money  on  false  pretences,  to 
prove  part  of  the  pretences ; — but  it  consists  of  several  charges  of  mis- 
conduct, distinct  in  their  nature  and  degree  of  culpability,  and  committed 
on  different  days;  and  the  proof  of  one  does  not  establish  the  plea.  If 
the  proof  of  one  of  these  be  sufficient,  the  defendants,  after  establishing 
the  lightest  of  the  five  charges,  may  publish  a  libel  imputing  to  the 
plaintiff  the  guilt  of  the  whole,  and  give  in  evidence  of  such  unfounded 
attack  the  judgment  in  their  favour  on  this  plea.  But  Woody,  Budden; 
Phillipps  V.  Howgate,  5  B.  &  Aid.  220,  (7  E.  C.  L.  R.  74;)  Stammers 
V.  Yearsly,  10  Bingh.  35,  (25  E.  C.  L.  R.  19 ;)  Bush  v.  Parker,  1  New 
Cases,  72,  (27  E.  C.  L.  R.  312;)  Reece  v.  Taylor,  4  Nev.  &  M.  470,  (30 
E.  C.  L.  R.  388 ;)  and  Timothy  v.  Simpsoriy  clearly  establish  that  a 
pleading,  made  up  of  several  distinct  allegations,  is  not  established  or 
answered  by  proving  or  answering  a  part  only.  Here,  one  charge  only 
was  proved;  the  misrepresentations  made  by  order  of  the  directors; 
and  the  plaintiff  was  not  dismissed  for  that  cause,  but  for  disrespect  in 
refusing  to  abandon  his  claim  to  salary. 

Then,  as  to  the  second  count,  where  indebitatus  assumpsit  is  brought 
for  the  price  of  goods  sold  on  a  specific  contract,  the  measure  of  da- 
mages is  the  contract  price.  Street  v.  Blaye,  2  B.  &  Adol.  456,  (22  E. 
C.  L.  R.  122.)  In  jSllenv,  Cameron  and  Chappell  v.  Hicks,  the  work 
for  which  the  plaintiff  sued  had  not  been  done.  Here,  performance^has 
been  proved :  there  is  no  plea  to  the  second  count  which  contests  such 
performance ;  and  the  defendants,  upon  entering  the  company,  became 
bound  by  the  acts  of  the  directors,  and  liable  to  every  outstanding  en- 
gagement. 

TiNDAX,  C.  J.  This  is  an  application  for  a  new  trial  on  the  ground 
that  the  verdict  on  certain  of  the  defendants*  pleas  is  against  the  evi- 
dence. It  win  be  convenient  to  treat  the  first  and  second  counts  of  the 
declaration  as  containing  separate  and  distinct  grounds  of  action.  In 
the  first  count  the  plaintiff  declares  that  he  was  engaged  by  the  defend- 
ants from  year  to  year  as  an  accountant,  at  a  salary  of  400/.  a  year; 
that  he  continued  in  their  service  from  April,  1835,  to  January,  1837, 
when  the  defendants  discharged  him  without  any  reasonable  or  probable 
cause. 

To  this  count  the  defendants  have  put  in  several  pleas,  but  it  will  be 
necessary  to  consider  only  the  third  and  the  sixth.  The  third  is,  that 
the  plaintiff  induced  the  defendants  to  make  the  engagement  in  the  first 
count  mentioned,  through  the  fraud,  covin,  and  misrepresentation  of  the 
plaintiff,  and  others  in  collusion  with  him. 

The  circumstances  of  the  case  are,  that  the  company  having  been 
established  in  September,  1834,  the  defendant  Kell  became  a  shareholder 
in  April,  1835,  and  the  defendant  Hogg  in  July  following.  I  am  not 
prepared  to  say  that  there  is  any  evidence  to  support  that  plea  as  re- 
spects these  defendants :  it  does  not  appear  that  any  improper  means 
were  employed  to  induce  them  to  become  shareholders,  or  that  there 
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was  any  fraud  in  the  original  formation  of  the  company .  upon  that 
plea,  therefore,  the  verdict  must  be  entered  for  the  plaintiff. 

But  the  case  of  the  sixth  plea  is  widely  different.  That  plea  is,  tliat 
the  plaintiff  was  discharged  because  he  received  sums  of  money  for 
which  he  did  not  account;  because  he  wrongfully  made  improper  pay- 
ments ;  false  entries  in  books,  and  false  representations  to  the  defendants 
of  things  relating  to  the  business  in  which  he  was  engaged  as  account- 
ant ;   and  because  his  accounts  were  unskilfully  kept. 

The  objection  is,  that  one  only  of  these  charges  was  proved ;  that, 
unless  the  whole  were  proved,  the  plea  was  not  established ;  and,  further, 
that  the  charge  proved  was  not  the  cause  of  the  plaintitTs  dismissal ;  but 
his  refusal  to  abandon  his  claim  for  salary. 

The  plea  contains  several  allegations,  each  of  which  is  unconnected 
with  and  unqualified  by  any  other,  and  each  of  which  would  justify  the 
discharge  of  the  plaintiff. 

Two  of  those  charges,  the  concurrence  in  the  false  circular  of  Decem- 
ber, 1835,  and  the  entry  of  1080/.  on  an  alleged  sale  of  salt,  in  February, 
1836,  were  proved  to  the  satisfaction  of  the  jury.  Either  of  those  acts 
was  of  itself  sufficient  to  warrant  the  discharge;  and  I  cannot  distinguish 
the  case  from  Spilsbury  v.  Micklethwaite,  There,  it  was  held,  tliat  if 
a  plea  of  justification  consist  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  amount  to  a  good  defence,  it  would  sufficiently  sup- 
'port  the  justification,  if  one  of  those  facts  should  be  found  by  the  jury. 
In  Timothy  v.  Simpson,  the  plea  taken  altogether  constituted  but  one 
ground  of  defence,  and  the  substantial  part  of  the  allegation  was  not 
proved.  The  present  case  seems  to  range  itself  expressly  within  the 
decision  of  Spilsbury  v.  Micklethwaite,  which  is  an  answer  to  the  first 
objection. 

The  next  objection  is,  that  the  cause  alleged  in  the  plea  for  the  plain- 
tiflPs  discharge,  is  the  making  of  false  entries  and  representations;  while 
the  cause  made  out  in  proof  is  the  plaintiff's  disrespect  in  refusing  to 
abandon  his  claim  to  salary.  But  I  am  not  prepared  to  say  that  when 
a  party  is  discharged  on  good  ground,  and  a  reason  is  assigned*  at  the 
time,  another  reason  may  not  afterwards  be  proved  ;  as  in  Crowiher  v. 
Ramsbottom,  7  T.  R.  654;  where,  in  trespass  for  breaking  and  enter- 
ing the  plaintiff's  close  and  taking  his  goods,  it  was  held,  that  the  de- 
fendant might  justify  under  a  sufficient  legal  process  if  he  had  it  in  fact 
at  the  time,  although  he  declared  then  that  he  entered  for  another  cause. 

The  same  principle  was  laid  down  in  Grenville  v.  The  College  of 
PhysicianSy  12  Mod.  386 ;  where,  in  trespass,  the  plaintiff  declared  that 
the  defendants  assaulted,  beat,  and  wounded  him,  and  imprisoned  him 
for  seven  days.  The  defendants  pleaded  the  charter  of  the  College  of 
Physicians,  and  the  statute  of  Philip  &  Mary ;  that  the  plaintiff,  a 
practiser  of  physic,  had  been  fined  and  sentenced  to  imprisonment  for 
malpractice ;  and  that  under  a  precept  from  the  defendants  he  had  been 
delivered  to  the  jailer  of  Newgate.  The  plaintiff  replied  de  injuria; 
and  upon  demurrer,  Holt,  C.  J.,  said,  <<  Suppose  one  has  a  legal  and  an 
illegal  warrant,  and  arrests  by  virtue  of  the  illegal  warrant;  yet  he  may 
justify  by  virtue  of  the  legal  one;  for  it  is  not  what  he  declares,  but  the 
authority  which  he  has,  is  his  justification." — **  If  one  distrain  for  aa 
unjustifiable  cause,  yet  when  he  comes  to  avow,  he  need  not  insist  on 
the  cause  for  which  he  has  distrained,  but  may  justify  for  any  lawt'n' 
cause,  as  for  rent  arrear,  though  he  distrained  for  some  other  cause : 
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and  the  cause,  for  which  the  distress  in  truth  was,  is  not  traversable, 
but  riens  arriere  is  the  proper  plea." 

And  looking  at  the  whole  of  the  proceedings  of  this  company,  I  am 
not  prepared  to  state  that  the  jury  were  not  justified  in  ascribing  the 
plaintiff's  discharge,  not  to  the  formal  reason  assigned  at  the  time,  but 
to  the  general  nature  of  the  plaintiff's  transactions. 

It  appears  that,  in  September,  1836,  an  inquiry  had  been  made  into 
the  affairs  of  the  company,  the  result  of  which  was,  that  the  plaintiff^s 
co-operation  in  the  transactions  of  December,  1835,  and  February,  1836, 
was  communicated  to  the  defendants:  that  must  have  filled  their  minds 
with  the  impression  that  the  plaintiff  was  an  improper  person  to  dis- 
charge the  duties  of  accountant;  and  though  they  instruct  their  secretary 
to  communicate  to  the  plaintiff  that  he  had  been  guilty  of  disrespect, 
and  that  his  services  were  no  longer  required,  they  do  not  put  his  dis- 
missal on  that  ground  alone,  or  indicate  an  intention  to  waive  all  other 
objections.  I  cannot  say,  therefore,  that  there  was  not  sufficient  evi- 
dence to  establish  the  sixth  plea. 

Upon  the  second  count,  in  which  the  plaintiff  declares  for  the  amount 
of  wages  which  it  is  alleged  the  defendants  agreed  to  pay,  the  jury  have 
also  found  for  the  defendants.  This  finding,  it  is  said,  cannot  be  sup- 
ported, because  the  contract  was  proved;  and  as  there  was  no  plea  of 
fraud  or  misconduct  in  answer  to  it,  the  plaintiff  was  entitled  todamages, 
of  which  the  special  agreement  ought  to  be  the  measure.  But  the 
plaintiff  having  claimed  a  salary  for  services,  the  defendants  had  a  right 
to  show,  under  the  general  issue,  the  worthlessness  of  the  services;  and 
the  jury  perhaps  thought  the  180/.,  received  on  account,  a  sufficient 
compensation.  I  cannot  distinguish  the  case  from  Chappell  v.  Hicks, 
where  there  was  a  special  count  on  an  agreement,  and  a  common  count 
for  work  and  materials;  and  the  defendant  having  proved  the  inferiority 
of  the  work  and  materials,  it  was  held  that  the  plaintiff  could  recover 
on  the  common  count  no  more  than  the  work  and  materials  were  worth. 
Here,  during  the  time  of  his  employment,  the  plaintiff  had  misconducted 
himself;  and  I  do  not  see  why  the  jury  might  not  take  that  into  con- 
sideration in  estimating  the  value  of  his  services.  I  think,  therefore, 
this  rule  must  be  discharged. 

Park,  J.  I  entirely  concur.  The  third  plea  goes  to  the  inception  of 
the  contract,  and  the  verdict  must  be  for  the  plaintiff  on  that  plea,  be- 
cause there  is  no  evidence  that  there  was  any  fraud  on  the  part  of  the 
plaintiff  to  induce  the  defendants  to  employ  him  as  accountant.  But  on 
the  sixth,  unless  we  overrule  all  that  was  decided  in  Spilsbury  v. 
Micklethwaile,  we  cannot  make  this  rule  absolute.  If  one  plea  be 
compounded  of  several  propositions,  one  of  which  is  iiot  by  itself  a  de- 
fence to  the  action,  the  establishing  that  one  in  proof  will  not  support 
the  plea.  But  when  it  is  composed  of  several  distinct  allegations,  either 
of  which  amounts  to  a  justification,  the  proof  of  one  is  sufficient.  In 
Taylor  v-  Colt,  3T.  R.  292;  in  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  expelling  him  therefrom,  the  Court  held,  that  the 
breaking  and  entering  were  the  gist  of  the  action ;  that  the  expulsion 
was  merely  aggravation;  and  that,  therefore,  a  justification  as  to  the 
breaking  and  entering  would  cover  the  whole  declaration.  Here,  there 
are  three  or  four  distinct  allegations  of  misconduct,  either  of  which 
would  be  a  sufficient  ground  for  discharging  the  plaintiff. 

But  it  is  said  the  defendants  did  not,  in  fact,  discharge  the  plaintiff  for 
any  one  of  the  grounds  alleged.     That  was  entirely  a  question  for  the 
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jury,  who  might  well  have  thought  that  the  defendants,  without  waiv- 
ing the  objection,  kindly  abstained  from  sending  the  plaintiff  forth  from 
their  service  with  a  stigma  on  his  character. 

The  next  point  is  the  correctness  of  the  finding  under  the  general 
issue  upon  the  quantum  meruit  for  wages.  I  cannot  distinguish  this 
case  from  Chappell  v.  Hicks;  the  principle  there  laid  down  is,  that  if 
there  be  a  count  on  a  special  contract,  and  a  count  for  work  and  labour, 
and  the  plaintiff  fails  to  recover  on  the  special  contract,  he  can  recover 
on  the  general  count  only  what  the  work  and  labour  is  worth.  So 
here,  where  the  defendants  have  answered  the  plaintiff's  claim  for  breach 
of  the  special  contract,  and  the  plaintiff  resorts  to  a  quantum  meruit  for 
the  service  performed,  the  jury  may  inquire  what  that  service  is  reason- 
ably worth. 

Vaughan,  J.  I  am  of  the  same  opinion.  As  to  the  third  plea,  the 
defendants  have  failed  to  make  out  that  the  plaintiff  was  originally 
party  to  any  scheme  to  defraud  the  public.  The  sixth  plea  contains  a 
variety  of  allegations,  and  the  question  is,  whether  they  are  severable 
and  divisible.  I  think  they  are ;  and  that  one  of  them  being  an  answer 
to  the  action,  the  plea  is  not  vitiated,  though  the  others  may  remain 
unproved. 

The  false  entry  of  February,  1836,  appears  to  me  a  sufficient  ground 
of  discharge;  and  though  the  plaintiff  was  ostensibly  dismissed  for  dis- 
respect, the  defendants  are  not  precluded  from  showing  the  entire  ground 
of  dismissal.  Crowther  v.  Ramsbottom  establishes  that  a  party  who 
has  distrained  for  one  cause  is  not  precluded  from  relying  for  his  defence 
on  another. 

As  to  the  second  count,  if  the  plaintiff  resorts  to  his  quantum  memit, 
Mien  V.  Cameron  is  an  authority  that  the  defendants  may  say,  you 
have  so  conducted  yourself  as  to  be  entitled  to  less  than  you  demand; 
and  here,  the  plea  of  payment  appears  to  have  been  made  out  in  the 
opinion  of  the  jury. 

CoLTMAN,  J.  I  agree  that  the  plaintiff  is  entitled  to  a  verdict  on  the 
third  plea ;  but  on  the  sixth  it  must  be  entered  for  the  defendants.  It 
is  an  undeniable  proposition,  that  it  is  sufficient  to  prove  the  substance 
of  a  plea;  that  is,  so  much  of  it  as  constitutes  a  good  defence  to  the 
action ;  and  the  jury  have  disposed  of  the  question,  whether  the  plaintiff 
was  dismissed  for  one  of  the  causes  assigned  in  the  plea,  or  for  the 
alleged  disrespect. 

On  the  second  count,  the  plaintiff  claims  a  salary  of  400/.  a  year;  but 
that  was  on  condition  of  his  rendering  services,  and  the  jury  thought 
those  services  of  no  value.  There  is  no  notice  in  that  count  that  the 
plaintiff  proceeds  on  any  special  contract:  he  seeks  to  recover  only  as 
much  as  his  services  were  worth;  and,  under  the  plea  of  non  assumpsit, 
the  defendant  may  show  that  those  services  were  not  worth  what  the 
plaintiff  claims.  The  jury  find,  in  effect,  that  he  has  been  sufficiently 
paid,  and,  therefore,  as  to  the  sixth  plea  and  the  second  count,  this  rule 
must  be  Discharged. 


STEPHENS  and  Another  against  UNDERWOOD.— p.  655, 

To  an  action  against  the  acceptor  of  a  bill  of  exchange,  plea,  that  the  defendant  made  the  a^ 
oeptance  by  force  and  duress  of  imprisonment,  and  that  he  never  had  any  value  for  acceptinf 
or  paying  the  bill,  Held  iU,  for  duplicity. 
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To  an  action  on  a  bill  of  exchange,  the  defendant,  the  acceptor, 
pleaded,  that  before  and  at  the  time  of  making  the  acceptance,  the  de- 
lendant  was  unlawfully  imprisoned  by  the  plaintiffs,  and  others  in  col- 
lusion with  them,  and  was  then  and  there  detained  in  prison,  until  by  the 
force  and  duress  of  the  said  imprisonment  he  made  the  said  acqeptance ; 
that  he  had  never  had  any  value  for  the  said  acceptance,  or  for  paying 
the  said  bill  of  exchange,  or  any  part  thereof  respectively;  and  that,  he 
was  ready  to  verify. 

Demurrer,  For  that  the  plea  was  double  and  multifarious,  in  this,  that 
it  contained  two  separate  and  distinct  matters  of  defence  to  the  said 
count,  to  wit,  that  the  acceptance  of  the  said  bill  in  the  said  count  men- 
tioned, was  unlawfully  obtained  by  the  plaintiffs  from  the  defendant  by 
duress  of  imprisonment ;  and  that  there  never  was  any  value  or  consi- 
deration for  the  said  acceptance :  also,  for  that  the  plea  was  so  pleaded 
that  the  plaintiffs  could  not  take  or  offer  any  certain  issue  thereon. 

Joinder. 

HogginSj  in  support  of  the  demurrer,  contended  that  the  plea  was 
double. 

Manselly  contra.  The  whole  plea,  though  alleging  several  matters, 
constitutes  only  one  proposition.  Duress  alone  would  not  be  a  defence : 
it  might  render  the  bill  voidable ;  2  Inst.  482 ;  Com.  Dig.  Pleader,  2 
W.  19;  but  not  void  if  there  was  a  good  consideration.  In  Easton 
V.  Pratchettf  1  Cr.  M.  &  R.  796,  it  was  held  that  a  plea  that  the  defendant 
endorsed  the  bill  to  the  plaintiff,  without  having  or  receiving  any  value 
or  consideration  whatsoever  for  or  in  respect  of  his  said  endorsement, 
and  that  he  had  not  at  any  time  had  or  received  any  value  or  consider- 
ation whatsoever  for  or  in  respect  of  such  endorsement,  would  be  ill  on 
demurrer.  Reynolds  v.  Ivemeyy  3  Dowl.  453 ;  and  Stovghon  v.  Earl 
cf  Kilmorty^  2  Cr.  M.  &  R.  72  •  are  authorities  to  the  same  effect.  In 
Lacey  v.  Forester j  2  Cr.  M.  &  R.  59,  where  the  plea  was,  no  considera- 
tion, Alderson,  B.,  said,  it  ought  to  have  been  stated  that  the  note  was 
by  way  of  accommodation  ;  and  in  Mills  v.  Oddy^  2  Cr.  M.  &  R.  105, 
Parke,  B.,  said,  the  judges  never  contemplated  the  adoption  of  a  general 
plea  of  want  of  consideration.  If  such  a  general  plea  were  admissible, 
without  stating  the  circumstances  which  occasioned  the  want  of  consi- 
deration, the  plaintiff  would  never  be  apprized  of  the  real  defence.  But 
if  the  second  part  of  the  plea  is  badly  pleaded,  it  may  be  rejected  as  sur- 
plusage, and  so  the  plea  is  not  double. 

Hoggins.  Lacey  v.  Forester  only  decides  that  the  onus  of  impeach- 
ing the  consideration  is  cast  on  the  defendant.  Here,  the  alleged  duress 
is  not  connected  with  the  want  of  consideration ;  each  is  a  distinct  de- 
fence, and  duress  alone  would  avoid  the  contract. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  plea  is  bad,  for  the  cause 
assigned  in  the  special  demurrer,  viz.  '<  that  it  contains  two  separate  and 
distinct  matters  of  defence,  to  wit,  that  the  acceptance  of  the  said  bill 
was  unlawfully  obtained  by  the  plaintiffs  from  the  defendant  by  duress 
of  imprisonment,  and  that  there  never  was  any  value  or  consideration 
for  the  said  acceptance."  The  answer  set  up  is,  that  it  is  not  bad,  be- 
cause the  second  ground  of  defence  is  badly  pleaded ;  but  the  plea  is 
not  the  less  double  because  one  of  the  grounds  of  defence  is  badly  pleaded. 
In  Comyn's  Digest,  Pleader^  E.  2,  it  is  laid  down  that  "  a  double  plea 
is  bad,  though  one  matter  or  the  other  be  not  well  pleaded :  as  in  tres- 
pass, if  the  defendant  pleads  molliter  manus  imposuit  and  a  release,  it 
is  double,  though  the  release  is  not  well  pleaded.  R.  1.  Sid.  176.  Though 
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but  one  of  the  several  matters  pleaded  be  material.  Per  Dod.  Poph. 
186.^'  Here,  notwithstanding  the  second  branch  of  the  plea  would  be 
ill,  on  special  demurrer,  yet  the  entire  plea  is  ill,  for  the  cause  assigned. 

The  Court  was  about  to  give  judgment  for  the  plaintiff,  when 

Mansell  prayed  and  obtained 

I^eave  to  amend. 


BARCLAY  and  Others  against  JOHN  COLLETT.— p.  658. 

Testator  left  to  several  children  the  real  and  personal  property  described  in  sereTal  schedules  of 
his  will,  on  very  complicated  trusts:  he  omitted  to  specify,  in  any  of  the  schedules,  his  free- 
hold house,  in  8.;  but,  by  an  insufficiently  attested  codicil,  desired  that  it  should  pass  to  J^ 
his  eldest  son :  all  the  residue  of  his  real  and  personal  estate  he  left  to  trustees,  to  divide  amoo; 
his  children  when  his  youngest  child  should  attain  twenty-five,  on  the  same  trusts  and  sub* 
ject  to  the  same  contingencies  and  bequests  over  as  their  original  legacies :  Held,  that,  nd* 

*  withstanding  the  difficulty  of  applying  those  trusts  of  personal  property  to  the  divisioa  of  a 
freehold  house,  the  house  passed  to  the  trustees  by  the  residuary  clause. 

This  was  an  action  of  trover,  to  recover  certain  title  deeds  and 
writings. 

The  defendant  pleaded  first,  Not  guilty  :  secondly,  that  the  plaintiffs 
were  not  possessed  of  the  deeds,  &c.,  as  of  their  own  property  as  alleged 
in  the  declaration ;  and,  thirdly,  that  the  said  deeds,  &c.,  were  the  pro- 
perty  of  the  plaintiffs  and  defendant  as  tenants  in  common. 

On  each  of  these  pleas  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  Surrey  Spring  assizes,  1837,  a  ver- 
dict was  found  for  the  plaintiffs,  damages  5000/.,  to  be  reduced  to  \$. 
upon  the  deeds,  &c.,  being  delivered  up  to  the  plaintiffs  by  the  defend- 
ant, in  the  event  of  the  Court  being  of  opinion  that  the  plaintiffs  were 
entitled  to  judgment  on  the  following  case  : — 

Ebenezer  John  Collett,  in  the  year  1806,  and  many  years  previous 
%ereto,  carried  on  the  trade  or  business  of  a  hop  merchant  in  the  bo- 
rough of  Southwark,  in  the  county  of  Surrey.  In  that  year  he  became 
seised  in  fee,  by  purchase,  of  the  messuage  and  premises,  to  which  the 
deeds  and  writings,  mentioned  in  the  declaration,  relate.  The  premises 
were  used  by  the  said  E.  J.  Collett,  for  carrying  on  the  business  of  a 
hop  merchant ;  and  he  continued  to  use  them  for  that  purpose  from  the 
time  of  his  becoming  so  seised,  until  the  year  1821,  when  he  retired 
from  trade,  and  was  succeeded  therein  by  the  defendant,  his  eldest  son 
and  heir  at  law.  On  the  defendant  succeeding  to  the  business  of  E.  J. 
Collett,  he  became  his  tenant  from  year  to  year  of  the  said  premises  at 
the  rent  of  100/.  per  annum,  but  he  ceased  to  pay  any  rent  from  the 
month  of  March,  1828,  E.  J.  Collett  having  informed  him  about  that 
lime  that  he  was  thenceforth  not  to  pay  rent  for  the  same :  and  in  fact 
no  rent  was  subsequently  required  of  the  defendant  by  E.  J.  Collett. 

On  the  11th  of  October,  1827,  and  during  the  continuance  of  the  de- 
fendant's occupation  of  the  premises  as  tenant,  and  whilst  he  paid  rent 
to  E.  J.  Collett  as  such  tenant  from  yt^ar  to  year,  the  said  E.  J.  Collett 
made  his  last  will  and  testament,  and  thereby  nominated  and  appointed 
John  Tritton,  who  died  in  the  lifetime  of  the  testator,  and  the  plaintiffs, 
A.  R.  Barclay,  T.  M.  Alsager,  and  H.  Lloyd,  trustees  and  executors  of 
his  will.  The  testator,  after  directing  that  all  his  just  debts,  funeral  and 
testamentary  expenses  should  be  first  paid  by  his  executors  out  of  his 
personal  estate,  gave,  devised,  and  bequeathed  the  freehold  and  copy- 
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hold  hereditaments,  and  the  3  per  cent,  reduced  annuities,  mentioned 
and  specified  in  the  first  schedule  thereunder  written,  to  the  use  of  trus- 
tees, accorditig  to  the  nature  and  quality  of  the  property,  in  trust  to  per- 
mit Mary  Sanders  to  take  the  dividends  and  rents,  or  to  occupy  the 
freehold  premises  for  her  sole  and  separate  use,  for  life  :  after  her  de- 
cease to  convey,  surrender,  and  assure  the  freehold  and  copyhold  pre- 
mises to  her  eldest  son,  or  only  son  alive  at  the  time  of  her  decease ;  if 
dead,  leaving  issue,  to  such  issue  ;  if  leaving  none,  to  the  person  or  per- 
sons who  at  her  death  would  be  her  heir  and  heirs  at  law  :  and  as  to 
the  3  per  cents.,  upon  trust  to  divide  the  same  amongst  the  children  of 
M.  Sanders,  and  the  issue  of  the  deceased  children,  the  sons  to  take  at 
the  age  of  twenty-one,  and  the  daughters  on  their  marriage. 

The  property  in  the  second  schedule,  he  devised, — to  John  Collett, 
the  freehold,  leasehold,  and  copyhold  premises,  together  with  the  3  per 
cents,  mentioned  therein,  absolutely  ;  the  3  per  cents  to  be  transferred 
to  him  within  six  months  : — 

In  the  third, — the  freehold  and  copyhold  premises  mentioned  therein,  • 
to  the  use  of  Thomas  Collett  absolutely:  the  3  per  cent,  annuities  men- 
tioned therein,  to  trustees,  upon  trust  to  transfer  the  same  to  the  said  T. 
Collett,  on  his  attaining  the  age  of  twenty-five:  if  he  should  die  before, 
then  amongst  his  issue,  to  be  vested  interests  on  their  attaining  twenty- 
one;  or,  dying  before,  if  sons,  upon  their  leaving  issue,  or,  if  daughters, 
upon  their  marrying ;  with  benefit  of  survivorship :  if  Thomas  Collett 
should  dije  before  twenty-five,  without  issue,  then  to  divide  the  3  per 
cents,  amongst  his  brothers  and  sisters,  conformably  to  their  own  be- 
quests of  stock : 

In  the  fourth, — the  freeholds  and  copyholds  mentioned  therein,  to 
William  Rickford  Collett,  provided  he  lived  to  attain  twenty-five  years: 
if  he  died  without  issue,  then  to  Benjamin  Collett,  in  fee  :  the  3  per  cents, 
mentioned  therein,  to  trustees,  to  transfer  to  him  on  his  attaining  twenty- 
five  :  trusts,  similar  to  those  for  T.  Collett ;  except  that  if  W.  R.  Col- 
lett died  before  twenty-five,  his  3  per  cents,  were  to  sink  into  the  resi- 
due: 

In  the  fifth, — ^the  3  per  cents,  mentioned  therein,  to  trustees  for  Ben- 
jamin Collett,  upon  trusts  like  those  for  William  Rickford  Collett : 

In  the  sixth, — the  stock  therein  mentioned,  to  trustees,  for  Margaret 
Collett : — the  trusts  like  those  for  Mary  Sanders,  except  that,  in  case  of 
failure  of  issue,  the  property  was  to  fall  into  the  residue: 

In  the  seventh, — ^the  stock  therein  mentioned,  to  trustees,  for  the  se- 
parate use  of  Sarah  Ormerod : — trusts  like  those  for  Margaret  Collett: 
and 

In  the  eighth, — the  stock  therein  mentioned,  to  trustees,  to  the  use 
of  Elizabeth  Collett : — the  trusts  like  those  for  Margaret ;  with  a  bequest 
of  certain  specific  personal  property  to  trustees  for  the  use  of  Mary 
Sanders. 

The  will  then  contained  the  following  residuary  clause : — ^*«A11  the 
rest,  residue,  and  remainder  of  my  real  and  personal  estate  and  effects 
whatever  and  wheresoever,  I  give,  devise,  and  bequeath  unto  my  said 
trustees,  their  heirs,  executors,  administrators,  and  assigns,  in  trust  to 
divide  the  same  equally  amongst  my  children,  when  my  youngest  child 
shall  attain  the  age  of  twenty-five  years,  so  and  in  such  manner  that 
the  shares  of  each  of  my  children,  of  and  in  the  said  residue,  may  be 
held  and  enjoyed  upon  the  same  trusts,  and  be  subject  to  the  same  con 
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tingenries  and  bequests  over,  as  their  respective  original  legacies  are 
subject  and  liable  to,  under  and  by  virtue  of  this  my  will/'  And  im- 
mediately following,  was  a  proviso  in  these  terms  :  "  Provided  that  if 
any  of  my  said  children  should  die  before  my  youngest  child  attains  the 
age  of  twenty-five  years,  without  leaving  any  lawful  issue  living  at  his  or 
their  death,  or,  leaving  such,  all  such  issue  shall  be  extinct  at  the  time 
my  said  youngest  child  shall  attain  the  age  of  twenty-five  years,  then  I 
will  and  declare  that  the  share  or  shares  of  my  said  child  or  children  so 
dying,  of  and  in  the  residue  of  my  said  real  and  personal  estate  and 
eflfects  shall  accrue  to  and  be  divided  amongst  such  of  my  children  as 
shall  be  living  at  the  time  my  youngest  child  attains  the  age  of  twenty- 
five  years,  or  shall  have  departed  this  life  before  that  time,  leaving  law- 
ful issue  then  living :  such  accruing  shares  to  be  held  and  enjoyed  upon 
the  same  trusts,  ends,  intents,  and  purposes  as  hereinbefore  declared  of 
and  concerning  the  original  shares  of  my  said  children,  of  and  in  the 
said  residue." 

The  will  further  contained  a  proviso,  for  the  appointment  of  new 
trustees ;  for  the  reimbursement  of  the  trustees ;  a  revocation  of  former 
Wills ;  and  concluded,  '^  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  to  wit,  my  hand  to  the  fifteen  preceding  sheets,  and  my 
hand  and  seal  to  this  sixteenth  and  last  sheet  thereof,  the  day  and  year 
first  written.** 

The  schedules  referred  to  in  the  will  were  eight  in  number ;  and  the 
second  schedule  contained  a  description  of  the  property  devised  to  the 
defendant,  as  follows: — '^All  that  piece  or  parcel  of  land  called  Ham- 
mersfield,  containing  by  estimation  twenty-five  acres,  and  which  is  com- 
posed of  several  pieces  of  land  heretofore  Great  Seats,  Little  Seats,  Fur- 
zes, Three  Hedges,  and  While  Hill,  the  former  whereof  have  been 
heretofore  grubbed  up,  situated  in  the  parish  of  Hemel  Hempstead,  in 
the  county  of  Herts  ;  and  all  that  allotment  of  freehold  land  in  the  pa- 
rish of  Morden,  in  the  county  of  Cambridge, containing  half  an  acre; 
and  also  the  malt-house ;  and  also  those  several  messuages  or  tenements, 
lands,  and  hereditaments  in  the  same  parish  of  Morden,  being  copy- 
hold, held  of  several  different  manors,  or  leasehold,  held  of  St.  John's 
College,  Cambridge  ;  and  also  the  sum  of  30,000/.  3  per  cents,  reduced 
annuities. 

All  the  schedules  were  signed  by  the  testator,  and  his  signature  was 
properly  attested. 

Upon  the  last  sheet  of  the  will  there  was  a  codicil  or  testamentary 
memorandum,  bearing  date  the  13th  of  February,  1828,  signed  by  the 
testator,  and  attested  by  one  witness  only,  which  codicil  or  memoran- 
diim  was  in  the  following  terms: — ^**13th  of  February,  1828.  Memo- 
randum. Having  omitted  to  include  my  freehold  house  and  premises 
in  the  borough  of  Southwark,  in  the  second  schedule  of  my  above  will, 
as  I  intended,  I  declare  my  will  and  desire  to  be,  that  the  same  should 
be  considered  as  included  therein,  and  pass  to  my  said  son  John  Collett, 
who,  being  my  heir  at  law,  will  be  entitled  to  the  same  by  descent  from 
me  at  my  decease.     E.  J.  Collett." 

The  said  E.  J.  Collett  died  in  October,  1833. 

Mary  Sanders,  the  daughter  of  the  testator,  is  still  living,  and  has 
several  children  all  under  age. 

The  testator's  daughter,  Margaret  Collett,  intermarried  in  the  life- 
time of  the  testator,  with  John  David  Hay  Hill.     The  said  M.  Hill  is 
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still  living ;  and  there  are  issue  of  that  marriage,  several  children,  all 
under  age. 

The  testator's  daughter,  Sarah  Ormerod,  is  also  living,  and  has  seve- 
ral children,  all  under  age. 

Thomas  Collect  attained  his  age  of  twenty-five  years  in  the  hfetime 
of  the  testator. 

The  youngest  child  of  the  testator  attained  the  age  of  twenty-five 
years  in  July,  1837. 

The  will  was  never  in  any  way  altered  or  revoked  by  the  testator, 
except  so  far  as  the  codicil  might  be  deemed  to  operate  as  an  alteration 
or  revocation  thereof;  it  was  in  November,  1833,  duly  proved  by  the 
plaintiffs  in  the  Prerogative  Court  of  Canterbury,  and  probate  was 
regularly  granted  to  them. 

The  defendant  before  and  at  the  commencement  of  this  suit  was  in 
the  possession  of  the  deeds  and  writings  above  mentioned,  for  the  reco- 
very of  which  this  action  was  brought ;  and  the  same  were,  before  the 
commencement  of  the  action,  demanded  by  the  plaintiffs  and  refused  by* 
the  defendant  to  be  delivered  up  by  him  to  them,  and  were  still  in  his 
possession  and  retained  by  him.  ' 

The  personal  estate  of  which  the  testator  died  possessed  was  suffi- 
cient to  discharge  all  debts  and  demands  due  from  him,  and  to  pay  the 
i^ecific  legacies. 

The  testator  had  no  freehold  property  which  was  not  specifically  and 
in  terms  described  in  and  devised  by  the  schedules  to  his  will,  or  some 
of  them,  except  the  premises  in  question. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs 
had  shown  a  sufficient  property  in  the  deeds  to  entitle  them  to  recover 
in  this  action  against  the  defendant. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  had  shown  a  suf- 
ficient property  in  the  deeds,  then  the  verdict  already  entered  was  to 
stand.  If  the  Court  should  be  of  a  contrary  opinion,  then  the  verdict 
was  to  be  entered  for  the  defendant. 

Petersdorff  ioT  the  plaintiffs.  As  the  codicil  of  February,  1828,  was 
inoperative  for  want  of  a  sufficient  attestation,  the  house  in  question, 
and  with  it  the  title  deeds,  passed  to  the  plaintiffs  under  the  residuary 
clause.  The  words  of  that  clause  are  the  most  comprehensive  and  apt 
that  could  be  employed  for  the  purpose,  and  there  is  nothing  in  the  dis- 
positions or  language  of  the  rest  of  the  will,  to  throw  doubt  upon  its 
meaning.  It  is  only  where  the  language  of  that  clause  is  ambiguous, 
that  recourse  ought  to  be  had,  to  explain  it,  to  the  general  provisions  of 
the  will ;  but  where  the  language  is  unambiguous,  it  is  not  to  be  con- 
trolled by  reference  to  the  general  object  of  the  will ;  Doe  dem.  Gallini 
v.  Galliniy  3  Adol.  &  EL  341,  (30  E.C.  L.  R.  112  ;)  4  Nev.  &  M.  894.  It 
will  be  contended  by  the  defendant,  that  the  heir  cannot  be  disinherited 
except  by  express  words.  But  here  the  words  are  express  ;  and  when 
land  has  once  been  effectually  devised,  there  is  no  resulting  trust  to  the 
heir:  1  Sanders  on  Uses  and  Trusts, 241. 

In  all  the  cases  in  which  questions  have  been  raised  as  to  the  opera- 
tion of  residuary  clauses  on  real  estate,  some  ambiguity  has  been  occa- 
sioned, either, 

1.  By  the  employment  of  expressions  indicating  an  intention  to  ex- 
clude such  estate  ;  as  in  Boe  dem.  Helling  v.  Yeiidy  2  N  R.  214;  Doe 
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dtm.  Hick  v.  Brings  2  M.  &  S.  448,  and  Doe  dem.  Bunny  v.  Ronty 
7  Taunt.  79 ;  (2  E.^  C.  L.  R.  32,)  or, 

2.  By  the  omission  of  expressions  indicating  an  intention  to  include  it ; 
as  in  Hardacre  v.  Nash,  5  T.  R.  716 ;  Doe  dem,  •Andrew  v.  Ixtinchburyj 
11  East,  290;  and  Doe  dem.  Wall  v.  Langlands^  14  East,  370;  or, 

3.  By  the  employment  of  equivocal  expressions  as  to  the  description 
of  the  party  to  take  after  the  first  devisee ;  as  in  Bebb  v.  Penoyre,  1 1 
East,- 160;  Doe  dem,  Hurrell  v.  Hurrell,  5  B.  &  Aid.  18,  (7  E.  C.  L. 
R.  8;)  Doe  dem.  Spearing  v.  Buckner^  6  T.  R.  610;  and  Camfield  v. 
Gilbert,  3  East,  516. 

The  residuary  clause  in  the  present  case  will  stand  the  test  furnished 
by  each  class  of  those  decisions.  There  are  no  expressions  indicating 
an  intention  to  exclude  real  estate ;  it  is  expressly  included ;  and  aptly 
devised  to  the  trustees  and  their  heirs. 

Channell  for  the  defendant.  It  must  be  conceded  that  the  codicil  of 
February,  1828,  cannot  operate  as  a  devise  of  real  estate,  or  as  a  revo- 
cation of  the  residuary  clause ;  but  looking  at  the  whole  of  the  will,  it 
may  be  collected  that  it  was  not  the  intention  of  the  testator  to  devise 
the  house  in  question  to  his  trustees;  and  if  it  was,  such  devise  is  void 
for  uncertainty.  In  Doe  dem,  Templeman  v,  Martin,  4  B.  &  Adol.  785, 
(24  E.  C.  L.  R.  159,)  Parke,  J.,  said,  "All  facts  relating  to  the  subject 
matter  and  object  of  the  devise,  such  as  that  it  was  or  was  not  in  the 
possession  of  the  testator,  the  mode  of  acquiring  it,  the  local  situation, 
and  the  distribution  of  the  property,  are  admissible  to  aid  in  ascertain- 
ing what  is  meant  by  the  words  used  in  the  will."  Here,  the  testator 
has  no  other  real  estate  besides  the  house  in  question,  and  the  property 
specified  in  th»  schedules.  There  is  no  power  to  sell ;  none  to  lease; 
but  the  trust  is  to  divide,  when  the  testator's  youngest  son  should  attain 
the  age  of  twenty-five.  What  then  was  to  be  done  with  the  house  in 
the  mean  time  ?  and  how  was  it  to  be  divided  ?  If  the  residuary  real 
estate  was  to  follow  the  trust  of  the  real  estate  specifically  devised,  one> 
eighth  would  be  strictly  entailed,  three-eighths  would  go  to  three  sons 
in  fee,  and  four-eighths  would  remain  undisposed  of  or  imcertain.  That 
could  scarcely  have  been  the  testator's  intention ;  and  it  is  from  the 
consideration  of  all  these  points,  that  it  is  to  be  ascertained  whether  the 
expressions  on  which  the  plaintiffs  rely,  are  unambiguous  or  not.  If 
the  residuary  real  estate  was  to  follow  the  trusts  of  personalty,  the  lan- 
guage employed  is  altogether  inappropriate ;  for  the  trustees  are  not 
empowered  to  sell,  their  trust  is  only  to  divide;  and  to  divide  the  house 
according  to  the  trusts  of  the  personal  property  would  be  scarcely 
possible.  , 

If,  therefore,  the  Court  should  hold  that  the  testator  intended  the 
house  to  pass  by  the  residuary  clause,  the  devise  is  void  for  the  uncer- 
tainty as  to  ulterior  dispositions;  Leslie  v.  Duke  of  Devon,shire,  2  Bro. 
Ch.  Cas.  187;  Jones  d,  Henry  v.  Hancock,  4  Dow.  145:  there  would  be 
a  resulting  trust  to  the  heir:  and  if  the  property  were  vested  in  trustees 
for  the  heir,  this  action  would  not  lie;  for  where  the  heir  is  entitled  to 
the  exclusive  benefit  of  the  property,  he  is  entitled  to  the  custody  of  the 
title  deeds;  •Attorney- General  v.  Bowyer,  3  Ves.  jun.  725;  Hopkins  ▼. 
Hopkins,  1  Atk.  581. 

Petersdorff,  in  reply.  As  there  is  no  ambiguity  in  the  language  of 
the  devise,  it  is  not  open  to  the  Court  to  take  into  consideration  the 
attendant  circumstances  of  the  will.     By  the  residuary  clause,  the  resi- 
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due  of  real  estates  as  well  as  personal  is  to  be  divided  upon  the  same 
trusts  as  the  bequests  and  legacies;  there  is  no  insuperable  ditiiculty  in 
such  division ;  and  in  Doe  dem.  Biirkitt  v.  Chapman,  1  H.  Bl.  223,  a 
devise  "of  all  the  rest  and  residue  of  my  estate  of  what  nature  or  kind 
soever,"  was  held  to  include  real  as  well  as  personal  property,  though 
accompanied  with  limitations  peculiarly  applicable,  and  usually  applied 
to  personal  property  alone. 

TiNDAL,  C.  J.  It  appears  to  me  on  the  propej^  construction  of  this 
residuary  clause,  that  the  trustees  take  the  legal  interest  in  the  house  in 
question,  and  are  therefore  entitled  to  the  deeds  as  incident  to  the  house. 
In  considering  the  question,  we  must  pass  by  the  codicil  of  February, 
1828,  because  being  attested  by  only  one-  witness  it  can  neither  pass 
real  estate  nor  operate  to  revoke  the  residuary  clause.  However  we 
may  regret  the  result,  we  can  only  look  at  the  will  through  the  medium 
the  law  allows.  After  numerous  other  dispositions,  the  testator  comes 
to  the  following  residuary  clause:  "all  the  rest,  residue,  and  remainder 
of  my  real  and  personal  estate  and  effects  whatsoever  and  wheresoever, 
I  give,  devise,  and  bequeath  unto  my  said  trustees,  their  heirs,  execu- 
tors, administrators,  and  assigns,  in  trust  to  divide  the  same  equally 
amongst  my  children,  wh^n  m^  youngest  son  shall  attain  the  age  of 
twenty-five  years,  sp  and  in  such  manner  that  the  shares  of  each  of  my 
children  of  and  in  the  said  residue  may  be  held  and  enjoyed  upon  the 
same  trusts,  and  be  subject  to  the  same  contingencies  and  bequests  over, 
as  their  respective  original  legacies  are  subject  and  liable  to  under  and 
by  virtue  of  this  my  will."  The  contention  on  the  part  of  the  defend- 
ant is,  that  the  trusts  are  either  so  complicated  or  so  uncertain  that  the 
Court  will  see  in  them  a  want  of  intention  to  pass  the  house  in  question. 
It  would  certainly  be  an  embarrassing  task  to  dispose  of  the  house  ac- 
cording to  those  trusts ;  but  I  cannot  say  they  are  such  as  to  avoid  the 
devise  or  create  a  resulting  trust  to  the  heir.  It  is  sufficient  to  say,  that 
by  the  residuary  clause  there  is  a  clear  definite  devise  to  the  trustees ; 
and  though  the  trusts  may  be  of  difficult  execution,  we  must  decide 
that  the  legal  estate  is  in  the  trustees,  on  which  it  follows  as  a  corollary 
that  they  are  entitled  to  the  deeds  in  question* 

Park,  J.,  concurred. 

Vauohan,  J.  We  are  not  at  liberty  to  speculate  on  the  intention  of 
the  testator  except  as  it  appears  on  the  will;  the  memorandum  of 
February,  1828,  must  be  put  out  of  sight.  Looking  at  the  residuary 
clause,  it  was  not  possible  in  the  most  technical  and  guarded  way  to 
give  an  estate  at  law  to  trustees  more  clearly  than  the  testator  has 
given  it;  and  it  is  manifest  that  he  did  not  intend  to  die  intestate  as  to 
the  property  in  question.  If  the  plaintiffs  are  entitled  to  the  legal  es- 
tate, the  deeds  follow  as  of  course. 

CoLTMAN,  J.  It  is  probable  that  the  testator  at  the  time  he  published 
the  residuary  clause,  had  not  the  house  in  question  in  his  remembrance; 
but  that  is  no  reason  why  it  should  not  pass ;  for  the  general  object  of 
residuary  clauses  is  to  pass  what  does  not  occur  to  the  testator  at  the 
time  of  making  his  will.  There  may  be  doubt  and  difficulty  as  to  the 
mode  of  executing  some  of  the  trusts  in  this  will,  though,  as  it  seems  to 
me,  the  difficulty  is  not  insuperable ;  but  even  if  they  were  void  in  the 
whole  or  part,  that  would  not  furnish  a  defence  to  this  action ;  or  even 
if  the  plaintiffs  should  be  trustees  for  the  heir,  their  trust  would  not  be 
a  trust  executed;  and  I  am  not  aware  of  any  ease  in  which  it  has  been 
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hell  that  the  cestui  que  trust  can  claim  the  title  deeds  agamst  his  tros* 
tees.    There  must  therefore  be 

Judgment  for  the  plaintiffs. 


BOYD  against  CROYDON  Railway  Company.— p.  669. 

By  an  act,  incorporating  a  railway  company,  no  action  was  to  be  Waght  against  any  perwmi  for 
any  thing  done  in  panniance  of  the  act,  without  twenty  days*  notice  given  to  the  intended  de- 
fendant :  Held,  that  the  word  person  included  the  company,  and  that  they  were  entitled  t» 
notice  upon  being  sued  for  obstructing  a  way  in  carrying  the  act  into  effect. 

This  was  an  action  on  the  case  against  the  Croydon  Railway  Com- 
pany, for  obstructing  a  road  which  the  plaintiff  claimed  a  right  to  use. 

The  defendants  who  had  done  the  act  in  question  in  pursuance  of  the 
statute  5  W.  4,  c.  x,  (local  and  public,)  objected  that  they  had  not  re- 
ceived the  notice  of  action  enjoined  by  s.  179,  which  enacts,  "that  no 
action,  suit,  or  information,  nor  any  other  proceeding,  of  what  nature 
soever,  shall  be  brought,  commenced,  or  prosecuted  against  any  person, 
for  any  thing  done  or  omitted  to  be  done  in  pursuance  of  this  act,  or  in 
the  execution  of  the  powers  or  authorities,  or  any  of  the  orders  made, 
given,  or  directed  in,  by,  or  under  this  act,  unless  twenty  days'  previous 
notice  in  writing  shall  be  given  by  the  party  intending  to  commence 
and  prosecute  such  action,  suit,  information,  or  other  proceeding  to  the 
intended  defendant,  nor  unless  siich  action,  suit,  information,  or  other 
proceeding  shall  be  brought  or  commenced  within  six  calendar  months 
next  after  the  act  committed,  or  in  case  there  shall  be  a  continuation  of 
damage,  then  within  six  calendar  months  next  after  the  doing  or  com- 
mitting such  damage  shall  have  ceased,  nor  unless  such  action,  suit,  or 
information  shall  be  laid  and  brought  in  the  county  or  place  where  the 
matter  in  dispute  or  cause  of  action  shall  arise;  and  the  defendant  in 
such  action,  suit,  information,  or  other  proceeding,  may  plead  the  gene- 
ral issue,  and  give  this  act  and  the  special  matter  in  evidence  upon 
any  trial  to  be  had  thereupon,  and  that  the  acts  were  done  or  omitted 
to  be  done  in  pursuance  of  or  by  the  authority  of  this  act:'* 

Whereupon,  the  verdict  for  the  plaintiff  was  taken,  with  leave  tor 
the  defendants  to  move  to  set  it  aside,  and  enter  a  nonsuit  instead. 
Accordingly,  in  Easter  term, 

Kennedy  moved  for  a  rule  nisi  to  that  effect. 

The  interpretation  clause,  s.  2,  provides,  "  that  where  in  this  act  any 
words  shall  be  used  importing  the  singular  number  or  the  masculine 
gender  only,  such  words  shall  be  understood  to  include  several  matters 
as  well  as  one  matter,  several  persons  as  well  as  one  person,  and 
females  as  well  as  males;  and  where  the  word  Mand'  shall  be  used, the 
same  shall  be  understood  to  include  tenements,  buildings,  erections, and 
hereditaments;  and  where  the  word  'corporation'  shall  be  used,  the 
same  shall  be  understood  to  mean  any  body  politic,  corporate,  or  colle- 
giate, civil  or  ecclesiastical,  aggregate  or  sole,  unless  in  any  of  the  cases 
aforesaid,  it  be  otherwise  specially  provided,  or  there  be  something  i« 
the  subject  or  context  repugnant  to  such  construction."  And  the  ques- 
tion is,  whether  the  company  is  included  under  the  word  person  in  s. 
179.  There  are  many  sections  in  the  act,  in  which  the  word  person 
must  be  taken  to  include  the  company;  as  section  155,  which  speaks 
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ot^dLny person  save  the  company;"  ss.  171.  163.  86.  But  according 
to  Lord  Coke,  Co.  Lit.  2,  a.  2,  Inst.  75,  and  Blackstone,  I  Comm.  467^ 
the  word  person  includes  corporations  aggregate  as  well  as  sole :  as  in 
the  statute  21  H.  8,  c.  13^  s.  5,  which  prohibits  any  spiritual  person^ 
secular  or  regular,  from  selling  merchandise ;  or  7  Ed.  1,  stat.  2,  which 
provides,  that  if  *^diny  person^  religious  or  other,  do  presume,  either  by 
craft  or  engine,  to  offend  against  this  statute,  it  shall  be  lawful  for  us 
and  other  chief  lords  of  the  fee  immediate,  to  enter  into  the  land  so 
aliened,  within  a  year  from  the  time  of  the  alienation,  and  to  hold  it  in 
fee  as  an  inheritance."  In  Fisher  v.  Thames  Junction  Railway  Com- 
pany, 5  Dowl.  773,  under  a  statute  containing  the  same  expressions  as 
the  present,  in  the  sections  enjoining  notice  and  the  plea  of  general 
issue,  the  defendants  were  allowed  to  plead  the  general  issue. 

A  rule  nisi  having  been  granted, 

Plait  fiiXid  Channell  showed  cdLXise. 

By  the  interpretation  clause,  it  is  nowhere  provided  that  the  word 
person  shall  be  deemed  to  extend  to  corporations ;  and  the  care  taken 
to  define  the  word  corporation,  seems  to  exclude  the  supposition  that 
such  could  have  been  the  intention  of  the  legislature.  The  authorities 
cited  do  not  warrant  the  ifiference  that  the  word  person,  standing  by  it- 
self, at  common  law,  comprehends  a  corporation.  In  the  passages  re- 
ferred to  it  is  accompanied  with  some  epithet,  such  as  corporate^  spirit- 
ual,  religious,  or  artificial,  to  show  the  object  to  which  it  is  pointed. 
There  is  nothing  in  this  act  so  to  point  out  the  meaning;  and  as  the 
limitation  of  actions  is  in  derogation  of  common  right,  it  cannot  obtain 
unless  the  expressions  of  the  legislature  are  unambiguous.  3  Swanst. 
664.  Insect.  155, relied  on  by  the  defendants,  the  acts  prohibited  to 
any  person,  save  the  company,  such  as  riding,  or  driving  cattle,  &c.,  are 
so  entirely  the  acts  of  individuals  that  the  exception  of  the  company  is 
superfluous.  But  in  many  passages  of  the  act  the  word  persons  is  put 
in  addition  to  corporations,  as  in  sect.  1,  "all  other  persons  and  corpo- 
rations, who  have  subscribed."  Sects.  3.  8.  26.  32.  34 — 36.  39.  41.  53. 
56.  62.  121.  Sect.  134,  "any  person  or  company;"  clearly  showing  that 
by  the  word  person,  unaccompanied,  the  legislature  did  not  intend  to  in- 
clude corporations.  This  being  a  private  act,  and  in  the  nature  of  a 
contract,  must  be  construed  strictly  as  against  the  parties  obtaining  it. 
In  the  corresponding  clause  of  the  Brighton  Railway  Act,  1  Vict.  c.  cxix. 
the  word  corporation  is  inserted  in  addition  to  the  wovd  persons ;  from 
that  enactment  in  pari  materia  it  is  to  be  inferred,  that  where  the  word 
corporation  is  omitted,  it  was  not  intended  to  supply  its  place  by  the 
word  person. 

TiNDAL,  C.  J.  On  a  proper  construction  of  the  179th  section,  I  think 
the  company  are  within  its  protection.  In  many  parts  of  the  act,  it  is 
true  the  word  person  c?LX\noi  include  the  company,  as  where  it  is  put  in 
opposition  to  the  word  company,  or  is  expressly  confined  to  the  di- 
rectors. But  the  question  is,  whether  in  section  179  it  is  used  in  such  a 
qualified  or  restrictive  sense.  Looking  at  the  whole  section,  it  seems 
clearly  to  embrace  every  description  of  person  who  shall  have  been  pro- 
ceeding bona  fide  to  carry  the  act  into  effect.  It  commences  with  en- 
joining that  no  action  shall  be  brought  against  any  person  for  any  thing 
done  or  omitted  in  pursuance  of  the  act,  or  in  execution  of  the  powers 
or  authorities,  or  any  of  the  orders  made  under  the  act,  unless  twenty 
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days'  notice  in  writing  shall  be  given — then  it  drops  the  word  person, 
and  proceeds — by  the  party  intending  to  prosecute  such  action,  to  the 
intended  defendant.  It  is  obvious  that  the  company  may  be  defendant 
as  well  as  any  other  person.  But  section  180  is  still  stronger;  enacting, 
*'That  no  plaintiff  shall  recover  in  any  action  for  any  irregularity,  tres- 
pass, or  othei  wrongful  proceeding,  done  or  committed  in  the  execution  of 
this  act,  or  in,  under,  or  by  virtue  of  any  power  or  authority  hereby  given 
if  tender  of  sufficient  amends  shall  have  been  made  by  or  on  behalf  of 
the  party  who  shall  have  committed  such  irregularity,  trespass,  or  other 
wrongful  proceeding,  before  such  action  brought;  and  in  case  no  tender 
shall  have  been  made,  it  shall  be  lawful  for  the  defendant  in  any  such 
action,  by  leave  of  the  Court  where  such  action  shall  depend,  at  any- 
time before  issue  joined,  to  pay  into  Court  such  sum  of  money  as  he 
shall  think  fit,  whereupon  such  proceedings,  order,  and  adjudication, 
shall  be  had  and  made  in  and  by  such  Court,  as  in  other  actions  where 
defendants  are  allowed  to  pay  money  into  Court."  It  has  been  con- 
ceded that  the  worA  party  may  include  the  company,  inasmuch  as  the 
company  may  be  one  of  the  parties  to  a  suit ;  and  it  is  impossible  not 
to  see  that  if  the  company,  as  defendant,  is  to  be  excluded  from  the 
protection  atforded  by  the  179th  section,  the  class  of  defendants  is  ex- 
cluded which  stand  the  most  in  need  of  notice,  and  about  whose  object 
and  position  the  plaintiff  could  entertain  the  least  doubt.  I  do  not  im- 
pugn many  of  the  arguments  which  have  been  used  to  show  that  the 
word  person  does  iTot  include  a  corporation  at  common  law  ;  but  with- 
in the  meaning  of  the  179th  and  I80th  sections  of  this  statute,  I  tliink 
the  company  were  entitled  to  notice  of  action. 

Park,  J.  I  am  of  the  same  opinion.  lu  the  statute,  which  contains 
nearly  two  hundred  sections,  there  may  be  several  in  which  the  word 
person  does  not  include  the  company;  but  it  does  not  follow  that  there 
may  not  be  others  in  which  that  word  shall  clearly  comprehend  them;  I 
think  it  does  in  section  179,  and  therefore  this  rule  must  be  made 
absolute. 

Vaughan,  J.  Looking  at  the  object  of  the  act,  it  can  never  be  con- 
ceived that  the  company  were  to  be  deprived  of  a  protection  more  ne- 
cessary for  them  than  for  any  others.  In  the  179th  as  well  as  in  the 
180th  section,  the  word  defendant^  which  has  reference  to  the  preceding 
word  person^  is  used  in  cases  in  which  it  must  have  been  intended  to 
comprehend  the  company. 

CoLTMAN,  J.  The  interpretation  clause,  which  was  intended  to  give 
facility  in  the  construction  of  the  act,  is  confined  to  affirmative  enact- 
ments. In  all  cases,  we  must  give  to  words  specified  in  that  clause,  the 
full  extent  there  assigned  to  them ;  but  it  does  not  appear  that,  in  other 
cases,  we  are  to  give  a  restricted  and  negative  sense  to  a  word,  when 
the  object  of  the  legislature  clearly  requires  a  different  construction. 
The  object  of  the  legislature,  in  the  179th  section,  was  obviously  to  give 
protection  to  the  company  as  the  persons  especially  requiring  it ;  and, 
in  order  to  effect  that  object,  we  must  hold  the  company  to  be  included 
in  the  v^^otA  person. 

Rule  absolute,  (a) 

(a;  See  Cortia  ▼.  Kent  Water  Works  Company,  7  B.  &  C.  314,  (14  £.  C.  L.  R.  62.) 
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DOE  dem.  BARTH  against  ROE.— p.  676. 

In  a  counti  J  ejectment  the  plaintiff  may  move  for  judgment  in  the  term  after  that  in 
which  the  tenant  in  possession  is  required  to  appear. 

This  was  a  country  ejectment,  served  before  the  essoin  day  of  last 
term,  in  which  term  the  tenant  in  possession  was  required  to  appear. 

Archbold  having,  in  this  term,  obtained  a  rule  nisi  for  judgment 
against  the  casual  ejector, 

Peteradorffy  who  showed  cause,  referred  to  the  rule  of  Easter  term, 
2  G.  4,  "  that  in  all  country  ejectments  which  hereafter  shall  be  served 
before  the  essoin  day,  either  of  Michaelmas  or  Easter  term,  the  time  for 
the  appearance  of  the  tenant  in  possession  shall  be  within  four  days  after 
the  end  of  such  Michaelmas  or  Easter  term,  and  shall  not  be  postponed 
till  the  fourth  day  after  the  end  of  Hilary  or  Trinity  term,  next  respect- 
ively following,"  and  contended  that  judgment  should  have  been  moved 
for  in  the  term  in  which  the  tenant  was  called  on  to  appear. 

Archbold  referred  to  Doe  dem.  Greaves  v.  Hoe,  4  Dowl.  88,  Doe  v. 
JSoe,  1  Dowl.  495,*2>oe  v.  iUoe,  2  Tyrwh.  724,  as  authorities  that  the 
plaintiff  may  move  in  the  second  term,  though  not  in  the  third ;  and 

The  Court  made  the  rule  Absolute. 


GOULD  against  OLIVER.— p.  676. 

Where  defendant,  after  agreeing  to  try  a  question  as  to  the  proper  mode  of  loading  Canada  ships, 
pleaded  a  set-off  in  order  to  snap  a  verdict,  the  Court  set  aside  the  particular  of  setoff  on  the 
plaintiff's  paying  the  amount  claimed  by  iu 

This  was  an  action  on  the  case  by  the  owner  of  goods  laden  on  the 
deck  of  a  ship  bound  to  Canada,  against  the  shipowner  for  unskllfuily 
loading  the  goods,  overloading  the  ship,  and  throwing  the  goods  over- 
board during  a  ^torm  in  consequence.  • 

There  was  a  second  count  foij  contribution  in  respect  of  the  loss  by 
jetsam. 

The  defendant  traversed  the  allegations  of  misconduct  in  the  first 
count,  and  to  the  second  pleaded,  that  there  was  no  ci>stom  to  authorize 
the  contribution  required  in  that  count ;  he  also  pleaded  a  set-off  in  re- 
spect of  general  average  on  other  goods  belonging  to  the  plaintiff  in  the 
same  ship.  The  plea  denying  the  custom  to  contribute  was  demurred 
to,  and  the  trial  of  the  issues  in  fact  stood  over,  till  a  decision  should 
have  been  obtained  on  the  demurrer. 

An  order  for  particulars  of  set-off  obtained  in  June,  1836,  was  also 
suspended  by  consent  for  the  same  reason. 

The  demurrer  was  determined  in  favour  of  the  plaintiff,  November 
25,  1837.  (fl) 

On  the  16lh  of  January,  1838,  the  defendant  delivered  a  particular  of 
set-off,  22/.  19^.  9d.  for  average  on  other  goods  belonging  to  the  plaintiff 
on  board  the  same  ship.     On  the  24th  of  January,  a  rule  was  obtained 


(a)  See  ante,  134,  (33  £.  C.  L.  R.  301.) 
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for  a  special  jury,  no  objection  having  been  made  to  the  particular :  on 
the  10th  of  February  the  particular  was  returned  by  the  plaintiff's  at- 
torney: on  the  23d  the  cause,  which  had  been  set  down  for  trial  at  the 
sittings  after  Hilary  term,  was  made  a  remanet ;  and, 

In  Easter  term, 

Wilde,  Serjt.,  upon  an  affidavit  that  the  plaintiff  and  defendant  had 
entered  into  the  present  litigation  under  an  express  understanding  that 
they  should  try  the  question,  whether  the  owners  of  ships  trading 
to  Canada  have  a  right  to  load  goods  on  deck,  obtained  a  rule  nisi 
to  set  aside  the  defendant's  particular  of  set-off  on  payment  of  22L 
\9s,  9d, 

Mcherley,  Serjt.,  and  R.  V,  Richards^  who  showed  cause,  con- 
tended that  the  Court  would  not  after  a  plea  of  set-off  vary  the  situa- 
tion of  the  parties,  and  deprive  a  defendant  of  his  right  to  rely  ow  the 
set-off. 

Wilde,  No  set-off  is  allowable  in  this  form  of  action  ;  but  the  plain- 
tiff abstained  from  demurring  to  it,  in  order  that  the  real  question  in 
dispute  might  be  tried  :  the  delivery  of  these  particulars  with  a  view  to 
obtain  a  verdict,  independently  of  the  decision  of  that  question,  is  a 
breach  of  good  faith. 

Tin  DAL,  C.  J.  Speaking  generally,  it  is  not  competent  to  a  plaintiff 
to  vary  the  right  between  himself  and  the  defendant,  after  a  set-off  has 
been  pleaded. 

Cases,  however,  may  be  put,  where  parties  may  have  agreed  that  the 
state  of  accounts  between  them  shall  not  form  the  subject  matter  of  the 
action ;  and  in  such  a  case  it  would  be  unjust  to  allow  them  to  be  intro- 
duced. Here,  looking  at  the  affidavits,  it  appears  that  there  was  an 
agreement  to  such  effect  between  these  parties ;  I  think,  therefore,  that 
the  rule  should  be  made  absolute. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 


LINE  against  STEPHENSON  and  Another,  Executors  of  THO- 
MAS  GUTTERSON,  deceased.— p.  678. 

The  whole  covenant  implied  in  the  word  demise  is  restrained  hy  an  express  covenant  for  quiet 

enjoyment 

The  declaration  stated,  that  on  the  27th  of  October,  1836,  by  a  cer- 
tain indenture  then  made  by  and  between  Thomas  Gutterson  of  the  one 
part,  and  the  plaintiff  of  the  other  part,  the  said  T.  Gutterson  for  the 
consideration  therein  mentioned,  did  demise,  lease,  and  to  farm  let  unto 
the  plaintiff,  two  messuages,  &c.,  to  have  and  to  hold  the  same  unto  the 
plaintiff,  his  executors,  administrators,  and  assigns,  from  the  25th  of 
December  then  next  ensuing,  for  and  during  and  unto  the  full  end  and 
term  of  forty-nine  years,  wanting  ten  days,  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended, yielding  and  paying  therefor  the  rent 
of  80/.  a  year.  And  the  said  T.  Gutterson  did,  by  the  said  indenture, for 
himself,  his  executors, administrators,  and  assigns,  covenant,  promise  and 
agree, to  and  with  the  plaintiff,  his  executors,  administrators,  and  assigns, 
that  he  the  plaintiff,  his  executors,  administrators,  and  assigns,  paying 


678]  4  Bingham's  N.  C.  921 

the  said  yearly  rent  of  80/.,  and  observing,  performing,  and  keeping  all 
and  singular  the  covenants  and  agreements  in  the  said  indenture  con- 
tained, which  on  his  and  their  part  were  and  ought  to  be  observed,  per- 
formed, and  kept,  according  to  the  true  intent  and  meaning  of  the  said 
indenture,  should  and  might  peaceably  and  quietly  have,  hold,  use,  oc- 
cupy, possess  and  enjoy,  all  and  singular  the  several  messuages  or  tene- 
ments and  premises,  with  the  appurtenances  thereunto  belonging,  for 
and  during  the  said  term,  without  any  let,  suit,  trouble,  hinderance,  or 
interruption  whatsoever,  by  or  from  the  said  T.  Gutterson,  his  executors, 
administrators,  or  assigns,  or  any  person  or  persons  claiming  or  to  claim 
from,  through,  under,  or  in  trust  for  him,  them,  or  any  of  them.  Breach; 
that  the  said  Thomas  Gutterson  had  not,  at  the  time  of  the  sealing  and 
delivery  of  the  said  indenture,  or  at  any  other  time  during  his  lifetime, 
nor  had  the  defendants  at  anv  time  before  the  commencement  of  this 
suit,  power  and  authnrity  to  demise,  lease,  and  to  farm  let  the  said  mes- 
suages or  tenements  and  premises,  with  the  appurtenances,  to  the  plain- 
tiff, his  executors,  administrators,  and  assigns,  for  and  during  the  full 
end  and  term  of  forty-nine  years,  wanting  ten  days,  as  in  the  indenture 
was  mentioned,  by  means  of  which  said  several  premises,  the  plaintiff 
lost  and  was  deprived  of  several  sums  of  money  paid,  laid  out,  and  ex- 
pended by  the  plaintiff,  in  and  about  the  pulling  down,  altermg,  re- 
building, amending,  improving,  cleansing,  and  repairing  the  said  several 
messuages  or  tenements,  so  alleged  to  be  demised  to  the  plaintiff  as 
aforesaid. 

Demurrer,  for  that  the  mere  want  of  power  to  grant  the  lease  for  the 
full  term  of  forty-nine  years,  wanting  ten  days,  did  not  appear  on  the 
face  of  the  declaration  to  be  a  breach  of  the  express  covenant  declared 
upon;  that  the  subsequent  allegations  as  to  the  loss  of  the  money  ex- 
pended, and  as  to  the  not  keeping  and  breaking  the  covenant,  were  too 
general ;  and  that  the  supposed  breach  or  breaches  or  what  was  alleged 
as  such,  was  merely  a  state  of  facts,  which,  though  consistent  with  the 
supposition  of  there  having  been  a  breach,  might  yet  have  arisen  with- 
out any  breach  at  all ;  and  that  no  sufficient  breach  was  alleged. 

Joinder. 

Channelly  in  support  of  the  demurrer.  The  express  covenant  for 
'  quiet  enjoyment  during  the  terra,  qualifies  and  restrains  the  covenant  in 
law  contained  in  the  word  demise.  Nokes^s  Casey  4  Rep.  80,  b.;  Afer- 
rill  V.  Frame^  4  Taunt.  329.  And  the  breach  assigned  is  no  breach  of 
the  covenant  for  quiet  enjoyment:  no  eviction  is  staled;  and  the  plain- 
tiff may  have  enjoyed  quietly,  notwithstanding  the  lessor  may  not  have 
had  A  good  title.  As  against  the  lessor,  the  lease  was  good  by  estoppel, 
and  the  plaintiff  could  not  recover  on  the  lessor's  covenant  for  an  evic- 
tion by  a  stranger;  2  Wms.  Saund.  178,  a. 

OgUy  for  the  plaintiff.  Under  the  word  demise  two  covenants  are 
implied:  one  that  the  lessor  has  power  to  create  the  term;  Eraser  v. 
Sket/,  2  Chitty's  Rep.  646,  (18  E.  C.  L.  R.  441;)  the  other,  that  the  les- 
see shall  have  quiet  enjoyment:  and,  though  an  implied  covenant  is 
controlled  or  extinguished  by  an  express  covenant  to  the  same  effect, 
yet  both  the  covenants  implied  in  the  word  demise  are  not  extinguished 
by  an  express  covenant  on  one  point  only.  The  express  covenant  for 
quiet  enjoyment,  therefore,  in  the  present  lease  extinguished  only  the 
implied  covenant  for  quiet  enjoyment,  but  not  the  implied  covenant 
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tbflt  the  lessor  had  power  to  create  the  lease.  In  Holder  \\  Ta^hr^ 
Hob.  12,  it  was  held  that  a  lessee  might  sue  for  a  breach  of  that  implied 
covenant,  notwithstanding  he  had  never  been  evicted :  and,  though  at 
the  end  of  the  case  the  Court  says,  "  but  if  there  were  an  express  cove- 
nant for  quiet  enjoyment  it  might  be  otherwise,"  the  case  is  cited  in  the 
abridgments  for  the  first  point  only.  Com.  Dig.  Covenant  A.  C.  In 
Burnet  v.  Lynch,  6  B.  &  C.  609,  (11  E.  C.  L.  R.,)  Littlbdale,  J.,  says, 
''  an  action  for  covenant  will  lie  by  the  lessee  against  the  lessor  upon  the 
word  '  demise'  in  the  lease ;  but  that  word  imports  a  covenant  in  law  on 
the  part  of  the  lessor  that  he  has  good  title ;  and  that  the  lessee  shall 
quietly  enjoy  during  the  term." 

And  the  proof  that  these  two  implied  covenants  are  distinct,  is,  that 
if  the  lessor  have  not  power  to  create  the  term,  he  may  be  sued  the 
moment  he  has  executed  the  lease,  whereas  on  the  covenant  for  quiet 
enjoyment,  he  cannot  be  sued  till  after  an  eviction.  Upon  the  first  cove- 
nant the  lessee  may  recover  nominal  damages,  and  if  he  continues  in 
possession  and  lays  out  money  on  the  premises,  and  is  afterwards  evicted, 
he  may  recover  in  actual  damages  the  amount  he  has  lost.  In  Norman 
V.  Foster,  1  Mod.  101,  Hale,  C.  J.,  said,  "  If  I  covenant  that  I  have  a 
lawful  right  to  grant,  and  that  you  shall  enjoy  notwithstanding  any 
claiming  under  me,  these  are  two  several  covenants,  and  the  first  is 
general,  and  nonqualified  by  the  second:  and  so  said  Wylde;  and  that 
one  covenant  went  to  the  title,  and  the  other  to  the  possession :"  and  in 
Howell  V.  Richards,  11  East,  642,  Lord  Ellenborough  said,  "  The 
covenant  for  title,  and  the  covenant  for  right  to  convey^  are  indeed  what 
is  somewhat  improperly  called  synonymous  covenants ;  they  are,  how- 
ever connected  covenants  generally  of  the  same  import  and  effect,  and 
directed  to  one  and  the  same  object ;  and  the  qualifying  language  of  the 
one  may  therefore  properly  enough  be  considered  as  virtually  transferred 
to  and  included  in  the  other  of  them.  But  the  covenant  for  quiet  enjoy- 
ment is  of  a  materially  different  import,  and  directed  to  a  distinct  object 
The  covenant  for  title  is  an  assurance  to  the  purchaser,  that  the  grantor 
has  the  very  estate  in  q\iantity  and  quality  which  he  purports  to  convey, 
viz.  in  this  case,  an  indefeasible  estate  in  fee-simple.  The  covenant  for 
quiet  enjoyment  is  an  assurance  against  the  consequences  of  a  defective 
title,  and  of  any  disturbance  thereupon." 

It  was  competent  to  the  plaintifi*  to  set  out  the  deed  according  to  its 
legal  effect,  and  to  have  declared  on  this  as  an  express  covenant  for  title. 
Saltoun  V.  Houston,  1  Bingh.  433,  (8  E.  C.  L.  R. ;)  and  the  generality 
of  such  a  covenant  for  title  is  not  restrained  by  a  subsequent  covenant 
for  quiet  enjoyment.  Gainsford  v.  Griffiths,  1  Saund.  59,  Hesse  v. 
Stevenson,  3  B.  &  P.  565,  Barton  v.  Fitzgerald,  15  East,  530,  Smith  v. 
Compton,  3  B.  &  Adol.  189,  (23  E.  C.  L.  R.)     In  Nokess  Case  the 

E  lain  tiff  sued  for  breach  of  the  covenant  for  quiet  enjoyment,  and  there 
ad  been  an  eviction :  the  only  point  decided  was,  that  the  express  cove- 
nant for  quiet  enjoyment  restrained  the  generality  of  the  covenant  in 
law  contained  in  the  word  demise,  that  is,  restrained  it  as  to  the  implied 
covenant  for  quiet  enjoyment,  but  not  as  to  the  implied  covenant  for 
good  title ;  and  even  this  position  is  said  in  the  report  of  the  same. case 
by  Croke,  to  have  been  the  opinion  of  Popham,  C.  J.,  only.  The  only 
case  which  makes  against  the  plaintiff  is  Milner  v.  Horton,  M*LeL  647, 
but  that  was  overruled  by  Smith  v.  Compton. 

TiNDAL,  C.  J.     I  see  no  reason  to  alter  the  opinion  I  expressed  the 
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other  day,  (a)  that  the  generality  of  the  covenant  in  law  contained  in 
the  worddemise^  is  restrained  by  the  express  covenant  for  qniet  enjoy- 
ment. The  rule  is  laid  down  with  great  generality  in  Nokeft\^  Case  as 
reported  by  Lord  Coke,  and  I  must  infer  that  he  is  correct  in  describing 
that  rule  as  laid  down  by  the  whole  Court,  since,  he  says  affirmatively 
that  it  was  so  held  by  Popham,  C.  J.,  and  totam  .curiam,  and  Croke^ 
after  mentioning  Popham,  is  merely  silent  as  to  the  rest  of  the  Court. 
It  has  been  ingeniously  argued,  that  in  the  word  demise  two  distinct 
covenants  are  implied;  one  for  title,  the  other  for  quiet  enjoyment;  I 
am  not  prepared  to  say  that  such  is  not  the  natural  effect  of  the  word 
demise;  but  there  is  no  authority  for  saying  that  an  express  covenant 
on  one  point  does  not  qualify  the  whole  effect  of  the  word.  Eraser  v. 
Key,  and  Norman  v.  Foster,  only  show  that  the  word  demise  implies 
a  power  to  grant;  and  that  where  there  are  two  express  covenants, 
one  that  the  lessor  has  power  to  grant,  the  other,  that  the  lessee  shall 
enjoy  without  interruption  from  any  claiming  under  the  lessor,  the 
generality  of  the  first  is  not  qualified  by  the  second:  but  I  see  no  reason 
why,  if  the  covenant  implied'by  the  word  demise  be  divided  info  two 
parts,  a  subsequent  express  covenant  for  quiet  enjoyment  should  not 
apply  to  the  whole. 

Park,  J.  The  rule  in  Nokes^s  Case  has  been  acted  on  ever  since ; 
and  Lord  Coke's  report  must  be  taken  to  be  correct,  as  he  was  then 
Attorney  General,  and  Croke  was  not  a  judge  till  twenty-five  years 
after. 

There  is  nothing  in  Norman  v.  Foster  incompatible  with  the  propo- 
sition that  the  subsequent  express  covenant  controls  the  entire  effect 
of  the  word  demise. 

Vaughan,  J.  I  am  of  the  same  opinion.  It  would  be  impossible  to 
give  judgment  for  the  plaintiff  without  impugning  Nokes's  Case,  and 
renouncing  the  rule  that  an  express  covenant  controls  a  covenant  in 
law.  In  Merrill  v.  Frame,  the  Court  said  that  the  argument  which 
has  been  urged  to-day,  would. make  expressum  and  tacitum  mean  the 
same  thing. 

CoLTMAN,  J.  There  is  a  great  difference  between  the  covenant  im- 
plied in  the  word  demise,  and  an  express  covenant  for  good  title.  In 
Gainsford  v.  Griffith,  Hesse  v.  Stevenson,  Barton  v.  Fitzgerald,  and 
Smith  V.  Compton,Xhe  covenant  for  title  was  express;  and  in  Norman 
V.  Foster,  Hale,  C.  J.,  is  speaking  of  two  express  covenants.  It  has 
been  urged,  indeed,  that  the  covenant  for  title  might  have  been  pleaded 
as  an  express  covenant  here;  but  that  is  confounding  a  rule  of  evidence 
with  a  rule  of  construction.  It  would  be  dangerous  to  unsettle  the  rule 
in  Nokes*s  Case,  which  has  never  been  judicially  quesfioned ;  and  I 
cannot  distinguish  the  present  case  from  Merrill  v.  Frame.  There,  the 
word  demise  was  followed  by  a  covenant  for  quiet  enjoyment  of  which 
covenant  there  had  been  no  breach,  because  the  party  who  entered  on 
the  lessee  did  not  claim  under  the  lessor:  the  question,  therefore,  was 
whether  the  implied  covenant  contained  in  the  word  demise,  was  not 
qualified  by  the  express  covenant  for  quiet  enjoyment.  The  Court  held 
that  it  was;  and  therefore  our  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 

(a)  *f  he  case  had  been  argued  on  a  fbimer  day  by  Bere  for  Ogle,  who  was  abaent,  and  judg- 
ment was  given  for  the  defendants;  but  the  Court  this  day  consented,  as  an  indulgence,  to  hear 
Ogle  hinuelf 
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HOWARD  against  SMITH.— p.  684. 

To  an  action  on  a  bill  of  exchange,  plea,  that  the  bill  was  not  daly  stamped,  held,  ill 

To  an  action  upon  a  bill  of  exchange,  drawn  by  the  plaintiff  and 
directed  to,  and  accepted  by,  the  defendant  for  50Z.,  payable  three 
months  after  date, 

The  defendant  pleaded,  that  the  said  bill  of  exchange  was  not,  at  the 
time  it  was  made,  nor  at  any  time  since,  duly  stamped  or  marked  with 
any  proper  stamp  or  mark,  denoting  that  the  lawful  requisite  and  proper 
rate  or  duty,  chargeable  or  charged  thereon,  had  been  or  was  duly 
stamped,  marked,  or  impressed  thereon ;  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

To  which  plea  the  plaintiflF  demurred  specially,  and  assigned  for  cause, 
that  no  issue  of  matter  of  fact  could  be  raised  upon  it,  nor  was  any 
matter  of  fact  stated  or  denied  in  it ;  that  the  defence  intended  to  be 
raised  by  the  plea  was,  that  the  said  bill  v^s  not  properly  stamped,  and 
yet  the  plea  did  not  describe  the  stamp,  nor  show  what  stamp  was 
stamped  upon  the  bill,  and  therefore  the  plaintifi*  was  precluded  either 
from  confessing  and  avoiding  the  plea,  or  from  traversing  the  plea,  and 
also  from  demurring  to  it ;  that  the  plea  did  not  show  in  what  respect 
the  stamp  on  the  bill  was  improper  or  insuflBcient ;  nor  what  were  the 
facts  and  circumstances  by  reason  whereof  the  stamp  had  been  or  was 
unduly  stamped  upon  the  bill :  that  the  plea  was  also  equivocal  and 
uncertain,  because  it  might  either  mean  that  the  bill  was  not  stamped  at 
all,  or  that  it  was  stamped  insufficiently.  • 

Peacock^  in  support  of  the  demurrer. 

The  want  of  a  stamp  is  not  a  matter  that  can  be  pleaded,  for  the 
Court  will  see  on  the  face  of  the  instrument  whether  it  is  sufficiently 
stamped  or  not.  But  if  it  be  pleadable,  the  plaintiff  here  is  left  in 
doubt  what  he  ought  to  traverse,  and  what  is  the  question  raised ;  whe- 
ther of  law  or  of  fact ;  the  existence  of  the  stamp  being  a  question  of 
fact,  the  sufficiency  of  it  a  question  of  law.  In  Hume  v.  Livtrtidgt^ 
1  Cr.  &  M.  332,  where  in  debt  on  a  bail  bond  the  plea  stated  that  no 
proper  affidavit  of  debt  was  filed  on  the  original  action,  it  was  held  bad 
on  demurrer.  So,  in  Aahbi/  v,  Harris,  2  Mees.  &  Wels.  673,  a  decla- 
ration agaifist  a  sheriff  for  extortion  was  held  ill  for  stating  merely  that 
the  defendants  took  for  executing  a  writ,  1/.  16«.  2d.  more  than  by 
statute  is  allowed,  without  alleging  how  much  he  took  for  executing  the 
writ,  and  for  having  therefore  so  mixed  up  the  law  and  fact  that  the 
Court  could  not  see  on  the  face  of  the  declaration  whether  or  not  the 
defendant  had  taken  more  than  by  law  allowed. 

BerCj  contra.  A  plea  may  be  sustained,  notwithstanding  it  involve 
matters  of  law  as  well  as  matters  of  fact ;  as,  wherever  the  word  dulp 
is  introduced.  A  plea  of  reasonable  and  probable  cause  for  the  defend- 
ant's proceeding  involves  matter  of  law  as  well  as  matter  of  fact;  and 
as  to  any  difficulty  with  respect  to  the  traverse,  the  plaintiff  might  hate 
traversed  the  defendant's  allegation  that  the  bill  Was  not  duly  stamped. 

Peacock.  The  question  for  the  jury  could  only  be,  whether  the  bill 
was  stamped  ;  not  whether  it  was  properly  stamped.  A  plea  justifying 
an  arrest  by  a  private  person  on  suspicion  of  felony  must  show  the  cir- 
cumstances from  which  the  Court  may  judge  whether  or  not  the  suspi- 
cion was  reasonable :  Mure  v.  Kat/Cy  4  Taunt.  34.     So  here,  the  ple» 
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should  have  alleged  what  was  the  proper  stamp,  and  what  the  stamp  on 
the  bill.  ^  According  to  the  Stamp  Act,  55  G.  4,  c.  184,  if  this  bill  had 
been  stamped  with  a  stamp  of  a  higher  amount  than  the  statute  imposes, 
it  would  have  been  valid,  though  the  stamp  would  not  have  been  the 
proper  stamp, 

TiXDAL,  C.  J.  The  last  observation  shows  that  the  plea  is  insuflScient, 
because  it  leaves  the  plaintiff  in  doubt  what  the  real  answer  to  the  action 
is.  That  falls  within  one  of  the  grounds  assigned  for  special  demurrer, 
and  there  must  be  Judgment  for  the  plaintiff. 


HARTLEY  against  BURKITT.— p.  687. 

To  a  declaration,  charging  the  defendant,  as  tenant  to  the  plaintilT,  with  carrying  away  in  an  un- 
tenantable manner,  and  contrary  to  the  custom  of  the  country,  several  loads  of  hay  off  the 
farm,  without  bringing  back  and  spending  on  the  premises  an  equal  number  of  loads  of  dung; 
plea,  that  there  was  not  any  such  custom  of  the  country,  held  good. 

# 

The  declaration  stated  that  on  the  11th  of  October,  1831,  the  defend- 
ant had  become  and  was  tenant  to  the  plaintiff,  of  a  certain  close  of 
pasture  land,  with  the  appurtenances,  being  in  the  parish  of  Covenharn 
St.  Mary,  in  the  county  of  Lincoln,  and  by  reason  thereof  it  became  and 
was  the  duty  of  the  defendant,  during  the  continuance  of  the  said 
tenancy,  to  manage,  use,  and  cultivate  the  said  close  in  a  good  and 
husbandlike  manner,  and  according  to  the  custom  of  the  country  where 
the  close  was  so  situated  as  aforesaid;  that  the  defendant  continued  such 
tenant,^nd  the  said  tenancy  continued  for  a  long  time,  to  wit,  until  the 
6th  of  April,  1836 ;  yet  the  defendant,  not  regarding  his  duty  in  that 
behalf,  whilst  he  was  such  tenant,  to  wit,  on  the  1st  of  January,  1835,  and 
on  divers  other  days  and  times  afterwards,  wrongfully  and  injuriously, 
in  a  bad  and  unhusbandlike  manner,  and  contrary  to  the  custom  of  the 
country  where  the  close  was  so  situated,  cut  down,  demolished,  and  de- 
stroyed the  underwood  and  growth  of,  and  otherwise  injured  and  da- 
maged the  hedges,  fences,  and  thorns,  then  being  in  and  upon  and  parcel 
of  the  said  close,  and  the  materials,  bushes,  and  wood,  coming  and  aris- 
ing from  the  said  hedges,  fences,  and  thorns,  then  took  and  carried  away, 
and  converted  and  disposed  thereof  to  his  own  use  :  that  the  defendant 
further  disregarding  his  duty  in  that  behalf,  whilst  he  was  such  tenant, 
to  wit,  on  the  1st  of  January,  1831,  and  on  divers  other  days  and  times 
afterwards,  and  in  the  five  next  succeeding  years  wrongfully  and  inju- 
riously, and  in  a  Bad  and  untenantable  manner,  and  contrary  to  the  cus- 
tom of  the  country  where  the  said  close  was  situated  as  aforesaid,  took 
and  carried  away  off  and  from  the  said  close,  divers,  to  wit,  five  hundred 
cart-loads  of  hay,  which  had  arisen,  grown,  and  been  made  on  the  said 
close  during  the  tenancy,  and  spent  and  consumed  the  same  elsewhere 
than  on  the  said  close  or  any  part  thereof,  without  at  any  time  bringing 
back  and  spending  and  spreading  on  the  said  close,  one  load  of  dung, 
manure,  or  compost,  for  or  upon  each  and  every  acre  of  the  said  close, 
during  each  and  every  year  of  the  tenancy;  and  without  bringing  back, 
spending,  or  spreading  on  the  said  close  any  dung,  compost,  or  manure 
whatever:  by  means  of  which  several  premises,  the  hedges  and  fences 
of  the  said  close  had  become  and  were  much  injured  and  damaged,  in- 
somuch that  divers  sheep  and  cattle  lawfully  being  in  and  near  to  the 
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adjoining  closes  and  premises,  had,  since  the  defendant  ceased  being  such 
tenant,  escaped  and  erred  into  the  said  close,  and  ate  up  and  depastured 
the  grass  and  herbage  thereof,  and  otherwise  much  injured  and  damaged 
the  same,  and  the  said  hedges  and  fences ;  and  also  by  means  of  the 
premises,  the  said  close  became  and  was  impoverished  and  deteriorated 
m  value,  and  the  plaintiff  was,  by  means  of  the  premises,  otherwise 
greatly  injured  and  damnified,  &c. 

The  defendant  pleaded,  first,  not  guilty  to  the  whole  declaration;  and, 
secondly,  as  to  so  much  of  the  declaration  as  related  to  and  charged  the 
defendant  with  carrying  away,  off  and  from  the  close  in  the  declaration 
mentioned,  divers  large  quantities  of  hay  which  had  arisen  and  been 
made  on  the  said  close  during  the  tenancy,  and  spending  and  consuming 
the  same  elsewhere  than  on  the  said  close,  or  any  part  thereof,  without 
at  any  time  bringing  back  and  spending  and  spreading  on  the  said  close, 
one  load  of  dung  or  compost  manure,  for  or  upon  each  and  every  acre 
of  the  said  close,  during  each  and  every  year  of  the  said  tenancy,  by  the 
defendant  above  supposed  to  have  been  done,  and  that  the  doing  so  was 
contrary  to  the  custom  of  the  country  where  the  close  was  situated,  the 
defendant  said,  that  at  the  said  time  when,  &c.,  in  the  part  of  the  de- 
claration in  that  behalf  mentioned,  there  was  not,  nor  is  there  now,  any 
such  custom  of  the  country  as  the  plaintiff  had  in  the  said  part  of  his 
declaration  in\hat  behalf  alleged:  and  of  that,  the  defendant  put  himself 
upon  the  country,  &c. 

Demurrer,  For  that  the  defendant  in  and  by  his  plea,  had  divided  an 
indivisible  allegation  in  the  declaration,  that  allegation  in  substance 
being,  that  the  defendant  was  guilty  of  a  breach  of  duty,  in  not  manag- 
ing, using,  and  cultivating  the  said, close,  in  a  good  and  husbandlike 
manner,  and  according  to  the  custom  of  the  country :  that  the  defendant 
had  alleged  in  his  plea  matters  of  defence  only  to  part  of  that  indivisible 
allegation,  namely,  that  the  defendant  was  not  gujity  of  a  breach  of  the 
custom  of  the  country :  thkt  the  plea  tendered  an  issue  of  a  fact  imma- 
terial when  it  stood  by  itself,  namely,  the  custom  of  the  country  :  that 
no  such  custom  was  alleged  in  the  declaration  :  that  the  defendant  had 
not,  in  and  by  his  plea,  denied  or  confessed  and  avoided  the  matters  to 
which  the  plea  was  pleaded;  and  that  the  plea  amounted  to  the  plea  of 
not  guilty  to  part  of  the  grievances  in  the  declaration  alleged,  and  was 
argumentative. 

Joinder. 

Wightman,  in  support  of  the  demurrer.  The  gist  of  the  charge 
against  the  defendant  is,  that  he  has  not  cultivated  the  land  in  a  hus- 
bandlike manner ;  the  custom  of  the  country  is  immaterial ;  for  whether 
there  were  such  a  custom  or  not,  the  defendant  is  bound  to  cultivate  in 
a  husbandlike  manner :  it  is  no  answer  to  the  charge  to  say  there  is  no 
custom  to  that  effect,  more  especially  when  the  declaration,  as  here, 
does  not  in  form  allege  any  custom.  In  Angerstein  v.  Handsorij  1  Cr. 
M.  &  R.  796,  the  declaration  expressly  averred  that,  according  to  the 
course  of  good  husbandry,  and  the  custom  of  the  country,  the  defend- 
ant ought  to  have  had  about  one-half  only  of  the  arable  lands  in  com, 
one-fourth  part  in  seeds,  and  the  remaining  fourth  part  in  turnips  and 
fallow ;  and  Parke,  B.,  said,  "  The  plaintiff,  by  the  form  of  his  decla- 
ration, has  made  the  precise  custom  material.  He  might  have  declared 
80  as  not  to  have  tied  himself  up  to  this  precise  custom.  He  might 
have  declared,  generally,  that  the  defendant  undertook  to  manage  the 
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farm  according  to  good  husbandry  and  the  custom  of  the  country,  and 
then  alleged  as  a  breach  that  he  had  not  so  managed  in  this,  that  he 
had  more  land  in  corn,  &c.,  than  he  ought  to  have  had.  The  custom 
then  would  have  been  left  more  at  large.  By  pleading  as  he  has  done, 
he  has  tied  himself  up  to  the  precise  custom  as  alleged  in  the  declara- 
tion, and  haying  failed  to  prove  it,  we  think  he  was  not  entitled  to  reco- 
ver.*' As  the  declaration  in  the  present  case  stands,  the  plaintiff  is  not 
tied  up  to  the  precise  custom,  and  the  plea,  therefore,  is  no  answer  to 
the  breach  to  which  it  is  pleaded.  [Tindal,  C.  J. — Suppose  the  defend- 
ant had  pleaded  to  so  much  of  the  breach  as  regards  good  husbandry, 
not  guilty ;  and  as  regards  the  custom,  no  custom ; — would  not  that 
have  been  an  answer  to  the  entire  breach  ?  And  the  general  issue  to 
the  whole  declaration  has  the  same  effect.]  Upon  demurrer,  the  Court 
can  only  look  at  this  plea  singly ;  and  singly  it  is  no  answer  to  the 
breach. 

Martin^  for  the  defendant.  The  plea  is  a  direct  answer  to  the  por- 
tion of  the  breach  it  professes  to  answer,  and  the  matter  it  sets  forth 
could  not  have  been  given  in  evidence  under  the  general  issue :  Wright 
V.  Lainson,  2  Mees.  &  Wels.  739.  In  ^ngerstein  v.  Handson^  the 
sufficiency  of  the  plea  was  not  disputed  ;  the  question  was  on  the  effect 
of  the  evidence  at  the  trial.  Lord  Abinoeh,  C.  B.  said,  «  We  wish  to 
look  at  the  evidence  before  we  come  to  a  conclusion  in  this  case.  Sup- 
pose, on  reading  the  notes,  it  should  be  found  that  a  custom  was  proved 
different  from  that  stated  in  the  declaration,  and  that  the  defendant  had 
followed  the  one  not  stated,  the  question  would  be,  whether  that  would 
form  a  good  defence  on  the  merits.  But  if  it  should  appear  that  a  cus- 
tom different  from  the  one  stated  prevailed,  and  that  the  defendant  had 
followed  neither  the  one  nor  the  other,  then  the  question  would  be, 
whether  the  plaintiff  would  not  be  entitled  to  a  verdict  on  the  merits." 

fVightmarij  in  reply,  contended  that  the  plea  was  bad  as  amounting 
to  the  general  issue,  which  would  have  put  in  issue  the  breach  of  duty 
complained  of,  and,  incidentally,  the  custom  also ;  but, 

Upon  an  intimation  from  the  Court  that  there  was  no  real  objection 
to  the  plea,  he  prayed  and  obtained 

Leave  to  amend. 


MASON  against  WHITEHOUSE.— p.  692. 

Where  coete  are  ordered  to  be  psid  to  a  defendant,  hia  attorney  ia  competent  to  demand  and  re- 
ceive them,  without  an  ezpreaa  power  of  attorney. 

The  defendant's  attorney  demanded  of  the  plaintiff  costs  of  the  day 
for  not  proceeding  to  trial  according  to  notice,  which  costs  the  plaintiff 
hud  been  ordered  to  pay  to  the  defendant. 

The  plaintiff  omitted  to  pay,  whereupon  an  attachment  was  issued 
against  him,  which  R,  V.  Richards,  in  Easter  term,  obtained  a  rule  nisi 
to  set  aside,  on  the  ground  that  the  plaintiff,  having  been  ordered  to  pay 
the  costs  to  the  defendant,  and  not  in  the  usual  way  to  the  defendant  or 
his  attorney,  was  not  in  contempt  for  refusing  to  pay  them  to  the  attor- 
ney, unless  he  had  an  express  power  of  attorney  authorizing  him  to  de- 
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mand  them :  Dennett  v.  Pass,  (27  E.  C.  L.  R.  525;)  1  New  Cases,  638; 
1  Scott,  586. 

fVhatefyy  who  showed  cause,  contended  that  the  defendant's  attorney 
was  entitled  to  demand  and  receive  the  costs,  under  an  order  calling  on 
the  plaintiff  to  pay  them  to  the  defendant.  If  the  defendant  was  entitled 
to  demand  the  costs,  his  attorney,  who  was  authorized  to  act  for  him, 
must  be  equally  entitled.  And,  if  it  were  otherwise  with  respect  to  a 
sum  of  money  due  on  other  accounts,  costs,  at  least,,  ought  to  be  paid  to 
the  attorney,  because  he  might  have  a  lien  on  them.  Per  Holroyd,  J., 
MS.  T.  1820.     Archbold's  Practice,  1275,  Cth  edit,  {a) 

The  Court  at  first  made  the  rule  absolute ;  but  IVhately  having  this 
day  referred  to  Newman  v.  Hilly  and  another  case,  decided  in  the  Court 
of  Exchequer  this  term,  in  which,  on  a  similar  order,  a  demand  by  the 
attorney  of  the  party,  without  an  express  power  of  attorney,  was  held 
sufficient, 

The  attachment  was  allowed  to  stand. 

Rule  discharged. 

,  (a)  See  Clark  v.  Dignum,  3  Mee.  6l  W.  319. 


STAFFORD  against  NICHOLS.— p.  693. 

After  the  time  for  plesdin;  had  expired,  defendant's  attorney  tendered  a  plea  at  plaintitf^a  attoi- 
ney's  office ;  plaintiff's  attorney's  clerk  had  just  set  oat  to  sign  judgment  at  the  proper  office; 
defendant's  attorney  pursued,  and  arriving  immediately  after  judgment  had  been  signed,  agtin 
tendered  the  {dea :  Held,  that  the  judgment  was  regular. 

After  the  time  for  pleading  had  expired,  the  defendant's  attorney 
^.alled  at  the  office  of  the  plaintiflfs  attorney  in  Buckingham  Street  in 
the  Strand,  to  deliver  a  plea. 

The  plaintiflfs  attorney's  clerk  had  just  before  set  out  for  the  Temple 
to  sign  judgment. 

The  defendant's  attorney  pursued,  and  arrived  at  the  Temple  imme- 
diately after  judgment  had  been  signed,  when  he  again  tendered,  but 
the  plaintifTs  attorney  refused  to  receive  the  plea.     Whereupon 

IVildej  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  judgment  as  irregu- 
lar, contending  that  the  plea  must  be  deemed  to  have  been  delivered 
when  the  defendant's  attorney  called  in  Buckingham  Street,  which  was 
before  the  judgment  was  signed. 

Talfourdy  Serjt.,  for  the  plaintiff,  argued  that  the  time  for  pleading 
having  elapsed,  and  the  judgment  having  been  signed  by  the  plainliifs 
attorney's  clerk  in  ignorance  that  any  plea  had  been  delivered,  the 
judgment  was  regular,  and  the  defendant  must  take  the  consequence 
of  his  laches. 

The  Court  offered  to  set  aside  the  judgment  on  payment  of  costs;  but 

Wilde,  contending,  as  before,  that  the  judgment  was  irregular,  the 
plea  having  been  tendered  to  the  plaintiff's  attorney  in  Buckingham 
Street,  before  the  judgmegt  was  signed, 

TiNDAL,  C.  J.,  said,  that  the  defendant  was  originally  in  fault  in  not 
having  delivered  his  plea  in  time;  and  if,  after  that,  judgment  was 
signed  in  ignorance  of  the  delivery  of  the  plea,  the  judgment  was  not 
irregular,  and  that,  therefore,  the  rule  could  only  be  made  absolute  on 
payment  of  costs. 
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The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute,  accordingly. 


REYNOLDS  and  Another,  Assignees  of  SHEPHERD,  a  Bankrupt, 
against  WEDD  and  Others. — p.  694. 

8.  being  gued  by  defendant;  paid  money  into  Court  in  lieu  of  bail,  on  the  13th  of  Septembei , 
having  omitted  to  put  in  bail  or  pay  the  additional  sum  required  as  security  for  costs,  the  Court 
ordered  the  money  to  be  paid  to  defendant  on  the  23d  of  September ;  on  the  9th,  8.  had  com- 
•  roitted  an  act  of  bankruptcy,  and  on  the  28th,  a  fiat  was  issued  against  him  : 

Held,  that  his  assignees  could  not  recover  from  defendant  the  money  »o  paid  him  by  order  of  this 
Court. 

Shepherd  being  sued  by  Wedd  and  others  in  the  Boston  Borough 
Court,  on  the  13th  September,  1837,  paid  424Z.  into  that  Court  in  lieu 
of  bail: 

But,  as  he  omitted  afterwards  to  put  in  bail,  or  to  pay  the  additional 
sum  required  by  7  &  8  G.  4,  c.  71,  s.  2,  as  a  security  for  costs,  the 
Borough  Court,  on  the  application  of  Wedd,  on  the  23d  of  September, 
ordered  the  424Z.  to  be  paid  to  the  parties  who  had  sued  Shepherd,  not- 
withstanding Shepherd's  attorney  stated  to  the  Court  that  he  had  com- 
mitted an  act  of  bankruptcy. 

The  act  of  bankruptcy  was  committed  on  the  9th  of  September,  and 
^fiat  was  issued  against  Shepherd  on  the  28th.     Whereupon, 

The  plaintiffs.  Shepherd's  assignees,  sued  the  defendants  Wedd  and 
others,  for  money  had  and  received  to  the  use  of  the  assignees. 

The  plaintiffs  were  nonsuited  on  the  ground  that  they  could  not  reco- 
ver back  money  paid  under  a  decision  of  a  court  of  justice ;  but  leave 
was  reserved  to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict 
instead  for  the  424Z.     Accordingly, 

Balguy  obtained  a  rule  nui  to  that  effect.  He  relied  on  Balme  v. 
Button,  9  Bingh.  471,  (23  E.  C.  L.  R.,)  and  Garland  v.  Carluhy  7 
Bingh.  298,  (20  E.  C.  L.  R.,)  2  Cr.  &  M.  31,  where  the  sheriff  was  held 
responsible  for  goods  of  a  bankrupt  taken  under  execution  after  an  act 
of  bankruptcy  of  which  the  sheriff  was  ignorant.  If  the  assignees 
might  recover,  on  relation  to  a  previous  act  of  bankruptcy,  against  a 
public  oflScer  acting  under  the  authority  of  the  Court,  there  could  be 
no  reason  why,  on  the  same  principle,  they  should  not  recover  money 
paid  into  Court  by  a  bankrupt  after  an  act  of  bankruptcy,  though  paid 
out  under  the  authority  of  the  Court.  In  Ferrall  v.  Alexander ,  1  Dowl. 
132,  it  was  held,  that  money  so  paid  in  was  not  a  payment  to  a  creditor 
within  the  protection  of  6  G.  4,  c.  16,  s.  82 ;  and  if  paid  in  after  an 
act  of  bankruptcy,  and  less  than  two  months  before  a  commission  issued, 
it  was  not  within  the  protection  of  s.  81. 

Wildey  Serjt.,  Humfrey,  and  Waddington  showed  cause.  Shepherd 
not  having  put  in  and  perfected  bail,  or  paid  lOZ.  into  Court  for  costs 
to  abide  the  event  under  7  &  8  G.  4,  c.  71,  s.  2,  Wedd  was  entitled  to 
claim  the  424/.  paid  in  in  lieu  of  bail :  and  if  he  cannot  retain  it  against 
Shepherd's  assignees,  he  is  in  effect  deprived  of  all  remedy  by  way  of 
bail.  Not  only  was  this  a  payment  to  Wedd  under  process  of  law,  and 
therefore  protected  against  any  prior  claimant,  but  it  was  a  payment 
which  the  Coui  i  cci  id  not  refuse :  Hannah  v.  WiUis,  4  New  Cases,  310, 
(83  E.  C.  L.  K.;     On  die  ::od  of  September  no  ficA  had  been  issued 
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against  Shepherd,  and  no  one  could  contest  the  claim  made  by  Wedd. 
Belcher  v.  Mills,  2  Cr.  M.  &  R.  150,  is  in  point.  There,  Evans  being 
arrested  gave  a  bail-bond  to  the  sheriff,  but  did  not  perfect  bail,  by 
which  the  sheriff  became  fixed.  Proceedings  having  been  taken  on  the 
bail-bond,  a  judge  at  chambers  made  an  order,  on  an  application  by  the 
bail,  that  proceedings  should  be  stayed  on  payment  of  debt  and  costs, 
which  were  accordingly  paid  by  Evans's  attorneys  on  the  27th  of  Octo- 
ber :  Evans  had  supplied  his  attorneys  with  money  towards  the  payment 
of  the  debt  and  costs  on  the  10th  of  October,  and  on  the  14th  became 
bankrupt :  it  was  held  that  the  payment  of  debt  and  costs  was  a  pay- 
ment under  process  of  law,  and  that  the  assignees  of  Evans  had  no 
right  to  recover  the  money  back  from  the  party  to  whom  it  was  paid. 

That  case  however  is  not  so  strong  as  the  present ;  for  the  application 
on  the  part  of  Evans  to  stay  proceedings  was,  in  a  certain  sense,  volun- 
tary ;  here  the  payment  by  the  Court  was  in  invitum ;  and  it  is  well 
i^stablished  that  money  paid  under  legal  process  cannot  be  recovere<l 
back :  Prin  v.  Beale,  8  Keb.  231,  Andrews  v.  Spicer,  Id.  616,  Foster 
V.  Allansan,  2  T.  R.  479,  Marriott  v.  Hampton,  7  T.  R.  269,  Holmes 
V.  Wennington,  2  B.  &  P.  399,  in  note  to  Cox  v.  Morgan.  In  Ferrall 
V.  Alexander,  the  money  paiid  into  Court  after  an  act  of  bankruptcy 
remained  in  Court  to  abide  the  event  till  after  the  trial  of  the  cause, 
when  the  defendant  was  discharged  from  the  action  by  his  certificate, 
and  the  plaintiff  had  no  claim  except  against  the  bankrupt's  estate. 
Southey  v.  Butler,  3  B.  &  P.  237,  which  may  be  cited  for  the  plaintifis, 
was  in  substance  a  case  of  undue  preference  by  a  bankrupt  rather  than 
of  payment  by  compulsion  of  law.  In  Allanson  v.  Atkinson^  1  M.  t 
S.  583,  (28  E.  C.  L.  R.,)  the  money  recovered  by  the  assignees  of  the 
bankrupt  from  the  defendant  had  been  obtained  by  the  sale  of  cood.^ 
deposited  by  the  bankrupt  as  a  pledge.  Hovil  v.  Browning,  7  East, 
163,  Harwood  v.  Lomas,  11  East,  127,  Cook  v.  Rogers,  7  Bingh.  488, 
(20  E.  C.  L.  R.,)  and  Teale  v.  Young,  1  M'Lel.  k  Yonge,  497,  were 
questions  of  voluntary  preference. 

Balguy,  Talfourd,  Serjt.,  and  iV.  iJ.  Clarke,  in  support  of  the  role. 
According  to  Balme  v.  Hutton,  and  Carlisle  v.  Garland,  the  title  of  the 
assignees  to  the  money  in  question  is  clear,  unless  the  defendants  can 
bring  their  claim  within  one  of  the  exceptions  to  the  principle  which 
vests  the  property  in  the  assignees  by  relation  to  the  act  of  bankraptcj- 
Ferrall  v.  Alexander  shows  that  the  case  does  not  fall  within  the  eighty- 
first  section.  The  eighty-second  protects  all  payments  bona  fide  made 
by  any  bankrupt,  or  by  any  person  on  his  behalf,  before  the  date  and 
issuing  of  the  commission,  to  any  creditor  of  such  bankrupt,  such  pay- 
ment not  being  a  fraudulent  preference  of  such  creditor.  This  was  not 
a  payment  by  the  bankrupt  or  any  person  on  his  behalf,  but  a  payment 
made  by  the  authority  of  a  court  upon  the  application  of  the  creditor ; 
and  the  rule  that  money  paid  under  the  authority  of  a  court  shall  not  be 
recovered  back,  applies  only  as  between  the  parties  to  the  cause,  and  to 
the  same  subject-matter.  According  to  Marriott  V.  Hampton,  the  prin- 
ciple is,  that  the  cause  shall  not  be  retried  upon  allegations  of  some 
oversight  upon  the  first  trial.  But  here  the  rights  of  a  third  party  in- 
tervene ;  and  the  subject-matter  with  which  the  Court  was  dealing  wa3, 
though  the  Court  might  not  know  it,  the  property  of  that  third  party. 
The  payment  was  not  so  much  the  decision  of  a  court  as  an  improper 
exercise  of  its  discretion,  after  an  intimation  that  Shepherd  had  com- 
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mitted  an  "act  of  bankruptcy ;  the  principle,  therefore,  of  the  cases  cited 
does  not  apply.  Belcher  v.  Mills  is  distinguishable,  for  Parke,  B., 
there  said  that  the  money  was  paid  in  invitum^  but  that  the  bankrupt's 
assignees  had  a  remedy  against  the  attorneys  who  paid  it  over  after  the 
bankruptcy.  Here  it  was  the  bankrupt's  election  to  pay  the  money 
into  Court ;  and  the  assignees  could  have  no  remedy  against  the  attor- 
ney, for  it  was  not  he,  but  the  Court,  who  paid  it  to  the  creditor ;  there- 
fore, Ferrall  v.  Alexander  is  in  point  for  the  plaintiffs. 

TiNDAL,  C.  J.  I  think  this  case  is  to  be  considered  precisely  on  the 
footing  on  which  my  brother  Talfourd  has  placed  it ;  that  is,  whethei:^it 
falls  within  the  general  rule  which  affects  payments  by  relation  to  an  act 
of  bankruptcy,  or  whether  it  falls  within  the  exception  ;  and  it  appears 
to  me  to  fall  within  the  exception. 

The  424Z.  is  paid  into  Court  on  the  13th  of  September,  and  the  party 
paying  it  makes  default  as  to  the  additional  lOZ.  required  by  7  &  8  G.  4, 
c.  71,  s.  2,  as  a  security  for  costs.  On  the  23d  of  September  the  424^, 
is  paid  out  of  Court  to  the  plaintiffs  in  the  cause,  and  upon  their  appli- 
cation. On  the  28th  a  fiat  issues  against  Shepherd  upon  an  act  of 
bankruptcy  committed  on  the  9th.  I  think  this  payment  ranges  .itself 
within  the  exception  of  payments  made  by  the  authority  of  a  Court 
having  competent  jurisdiction,  and  no  option  to  refuse  the  application 
of  the  plaintiffs. 

The  statute  '43  G.  3,  c.  46,  s.  2,  enacts,  that  persons  arrested  on 
mesne  process,  instead  of  giving  bail,  may  deposit  with  the  sheriff,  &c., 
the  sum  endorsed  on  the  writ,  with  lOZ.  to  answer  costs,  &c. ;  that  such 
deposit  shall  be  paid  into  Court ;  and,  on  the  defendant's  perfecting 
bail,  shall  be  repaid  him ;  or  on  bail  not  being  put  in,  be  paid  over  to 
the  plaintiff  by'  order  of  the  Court,  upon  motion  being  made  for  that 
purpose. 

At  that  moment,  no  person  but  the  defendants  in  the  present  cause 
was  entitled  to  apply  for  the  money ;  no  commission  had  issued  against 
Shepherd ;  no  assignees  had  been  appointed ;  and  it  was  not  certain 
that  any  would  be  appointed ;  therefore  none  but  the  defendants  in  the 
present  action,  the  plaintiffs  there,  were  then  entitled  to  the  money. 
And  in  Hannah  v.  Willis^  this  Court  has  gone  so  far  as  to  say  that, 
"  Where  no  baif  is  put  in  within  the  proper  time,  the  right  of  the  plain- 
tiff must  necessarily  attach  as  soon  as  the  time  for  that  act  has  passed, 
since  no  time  for  duly  perfecting  bail  can  be  predicated  of  bail  that  has 
never  been  put  in."  Then,  the  plaintiffs  who  sued  Shepherd  having,  by 
the  course  of  the  transaction,  lost  all  remedy  against  bail,  this  money 
was  paid  by  the  authority  of  the  Court  in  which  the  action  was  brought, 
the  Court  having  no  power  to  refuse  the  application. 

Ferrall  v.  Alexander  is  distinguishable ;  for  there  neither  the  plain- 
tiff nor  the  defendant  had  any  right  to  apply  to  the  Court  till  after  final 
judgment,  as  the  money  was  duly  placed  there  to  abide  tKe  event ;  and 
therefore  Littledale,  J.,  said,  that  as  neither  plaintiff  nor  defendant 
had  any  right,  the  Court  might  exercise  an  equitable  jurisdiction  as  to 
the  disposition  of  the  money :  whereas  here,  the  plaintiffs  in  the  Boston 
Court  had  a  right  to  the  money  when  they  applied  for  it,  and  there  was 
no  one  to  contest  their  claim.  The  case,  however,  falls  within  the 
decision  of  Belcher  v.  MilUy  which  is  stronger  in  favour  of  the  defend- 
ants than  the  present  case.  There,  proceedings  in  an  action  on  a  bail- 
bond  against  Evans  were  stayed  on  payment  of  debt  and  costs :  the 
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payment  was  made  on  the  27th  of  October,  after  a  summons  on  the  23<i, 
with  money  furnished  by  Evans  on  the  10th,  and  a  fiat  of  bankruptcy 
had  issued  against  him  on  the  14th ;  yet  it  was  held  that  his  assignees 
could  not  recover  back  the  money  so  paid.  There  the^a^  issued  before 
the  payment ;  in  the  present  case  the  fiat  did  not  issue  till  after,  and 
the  payment  was  made  upon  the  application  of  the  plaintiffs  in  the  Bos- 
ton Court,  not  of  the  bankrupt. 

Park,  J.  This  is  a  case  of  considerable  importance,  and  has  been 
ably  argued;  but  I  thought  at  the  trial,  and  still  think,  that  the 
assignees  have  no  right  to  recover,  and  that  the  payment  is  protected  by 
the  principle  established  in  Marriott  v.  Hampton.  The  money  paid  into 
Court  in  lieu  of  bail,  under  43  G.  3,  c.  46,  s.  2,  is  not  to  remain  there 
for  ever ;  the  defendant  may  get  it  back  on  perfecting  bail ;  but  if  he 
omits  to  do  so,  and  to  pay  in  the  additional  sum  required  as  a  security 
for  costs,  then,  by  order  of  the  Court,  the  money  is  to  be  paid  to  the 
plaintiff.  Suppose  he  had  paid  it  at  once  ta  the  plaintiffs  in  the  Boston 
Court,  instead  of  paying  it  into  that  Court,  would  not  that,  after  process 
issued  against  him,  have  been  a  payment  by  compulsion  of  law  ?  And 
here,  the  Boston  Court  had  no  discretion,  but  were  bound  to  accede  to 
.  the  plaintiffs'  application ;  the  case,  therefore,  falls  within  the  decision 
of  Belcher  v.  Mills,  but  is  not  so  strong  a  case ;  for  there  the  fiat  was 
before,  here  not  till  after  the  payment.  And  we  should  defeat  the  in- 
tention of  the  statute  which  authorizes  these  deposits  in  lieu  of  bail,  if 
we  did  not  allow  the  party  to  reap  the  benefit  of  them. 

Vaughan,  J.  It  is  not  disputed  that  all  the  property  of  the  bank- 
rupt passes  to  his  assignees  by  relation  to  the  act  of  bankruptcy :  the 
only  question  is,  whether  this  case  falls  within  any  of  the  exceptions  to 
that  rule ;  and  I  think  that  the  money  having  been  paid  by  order  of  a 
Court  competent  to  adjudicate  on  the  subject,  the  payment  does  fall 
within  the  exceptions.  If  this  money  had  been  paid  to  the  creditor  at 
once  upon  the  arrest,  the  payment  would  clearly  have  been  within  the 
eighty-second  section  of  6  G.  4,  c.  16.  It  was  paid  into  Court  upon 
conditions  which  were  not  observed,  and  upon  the  neglect  of  those  con- 
ditions the  inchoate  right  of  the  plaintiffs  in  the  cause  became  complete. 
But  I  put  my  decision  on  the  ground  that  this  was  a  payment  made 
under  process  of  law,  and  I  cannot  distinguish  the  case  from  Belcher  v. 
Mills.  Independently  of  the  principle  established  by  Marriott  v.  Hamp- 
ton, and  the  judgment  of  Eyre,  C.  J.,  in  Phillips  v.  Hunter,  2  Hen. 
Bl.  414,  which  would  be  sufficient  to  warrant  our  present  decision,  the 
question  here  is,  whether  this  Court  of  Boston  having  adjudicated  on  a 
matter  within  its  jurisdiction,  the  money  in  question  was  not  obtained 
by  the  present  defendants  under  process  of  law.  I  think  it  was  so  ob- 
tained, and  that,  therefore,  this  rule  must  be  discharged. 

CoLTMAN,  J.  I  cannot  distinguish  this  case  from  Belcher  v.  MiBt, 
and  am  therefore  of  opinion  that  this  rule  must  be  Discharged. 


RALXE  against  ALDERSON.— p.  702. 

Plaintiff  having  demised  a  cottage  withoat  exception  of  mines,  held,  that  he  might  me  in  Cm 
for  an  injury  occasioned  to  the  cotUge  by  a  stranger  who  had  ex<*3vaied  cnaK  though  it  w 
not  clear  whether  the  injury  n*sulted  from  excavation  nnder  the  cottage,  or  under  an  adjoining 
houae,  in  the  occupation  of  plaintiff. 

The  plaintiff  was  the  proprietor  of  a  house  in  which  he  resided,  aiid 
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of  two  adjacent  cottages  in  the  occupation  of  tenants  to  whom  he  had 
demised  them  for  a  term  of  years. 

The  defendant/mining  on  his  own  land  for  coals,  pursued  the  seam 
and  excavated  coal  from  under  the  plaintiff's  house  and  cottages.  The 
excavation  occasioned  a  settlement  of  the  surface  soil,  and  thereby  the 
walls  of  the  house  and  cottages  were  cracked  and  thrown  out  of  the  per- 
pendicular. It  was  not  quite  clear  whether  the  injury  to  the  cottages 
wa^  occasioned  by  the  excavation  under  them,  or  under  the  plaintiff's 
residence. 

The  plaintiff  sued  the  defendant  in  trespass  for  the  loss  of  the  coal  un- 
der the  house  in  which  he  resided,  and  for  the  damage  done  to  that 
house ;  and  in  Case  for  the  injury  to  his  reversionary  interest  in  the 
coal  under  the  cottages,  and  in  the  cottages  themselves,  which  were 
stated  in  the  declaration  to  be  in  the  occupation  of  the  plaintiff's  tenants. 
The  defendant  pleaded  not  guilty  to  both  actions. 

In  the  action  of  trespass  the  jury,  on  the  above  state  of  facts,  gave  a 
verdict  for  the  plaintiff  with  165/.  damages ;  and  the  evidence  in  the  ac- 
tion of  trespass  being  read  to  them  by  Coleridge,  J.,  in  the  action  on 
the  case,  they  gave  a  verdict  for  the  plaintiff  with  40/.  damages. 

PV,  H,  Watson  moved  to  set  aside  the  verdict,  and  enter  a  nonsuit  in 
the  action  on  the  case,  on  the  ground  that  the  injury  occasioned  by  tak- 
ing away  the  coal  under  the  cottages  was  ihe  subject  of  an  acjion  of 
trespass,  and  therefore  should  have  been  comprehended  in  the  first  ac- 
tion ;  for,  though  the  cottages  were  in  the  occupation  of  tenants,  there 
being  no  demise  of  mines,  the  coals  under  the  cottages  remained  in  the 
possession  of  the  plaintiff,  and  the  damage  to  the  cottages  being  imme- 
diate on  the  act  of  trespass  to  the  plaintiff's  seam  of  coal,  should  have 
been  alleged  as  special  damage  in  the  action  of  trespass.  The  circum- 
stance of  the  evidence  in  the  action  of  trespass  having  been  read  in  sup- 
port of  the  action  on  the  case,  tended  to  show  that  the  latter  was  mis- 
conceived. In  Thornton  v.  •dusten^  (cited  in  Shapcott  v.  Mugford^ 
1  Ld.  Raymd.  188,  where  the  defendant  dug  pits  on  the  plaintiff's  close, 
it  was  held  that  the  action  must  be  trespass.  Wells  v.  Ody^  1  Mees. 
&  Wels.  452,  which  might  be  cited  for  the  plaintiff,  was  distinguishable. 

That  was  an  action  on  the  case  in  which  the  plaintiff  recovered  for  an 
obstruction  of  his  lights ;  and,  though  half  the  wall  which  caused  the 
obstruction  had  been  built  by  the  defendant  on  the  plaintiff's  land,  the 
jury  found  that  the  light  would  have  been  equally  obstructed  by  the 
other  half  on  the  defendant's  land.  In  the  instances  cited  in  Com.  Dig. 
•Action  on  the  case  for  Nuisance^  A.,  the  nuisance  was  a  cause  of  ac- 
tion independently  of  the  trespass. 

A  rule  nisi  having  been  granted, 

R,  Alexander  and  Knowles  showed  cause. 

Unless  mines  were  excepted,  of  which  there  was  no  evidence,  the  de- 
mise of  the  cottages  conveyed  every  thing  below  the  soil  as  well  as 
above;  Com.  Dig.  Grants  E.  3;  2  Bl.  Comm.  18.  In  Thornton  v, 
Austen^  the  plaintiff  declared  that  he  was  possessed  of  the  close,  and 
that  the  defendant  dug  pits  in  it.  The  plaintiff  here  alleges  the  close  to 
be  in  the  occupation  of  his  tenants.  Case  therefore  for  an  injury  to  his 
reversion  was  the  only  form  of  action  he  could  adopt;  the  tenants  might 
have  sued  in  trespass.  But  assuming  that  the  possession  of  the  coal  did 
not  pass  to  the  tenants  by  the  demise,  and  that  in  respect  of  such  coal 
the  injury  was  immediate,  the  injury  to  the  reversion  in  respect  of  the 
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cottages  was  clearly  consequential ;  and  where  there  is  both  immediate 
and  consequential  damage,  a  party  may  sue  in  trespass  or  case  indiffer- 
ently :  Branscomb  v.  BHdges,  1  B.  &  C.  145,  (8  E.  C.  L.  R.  43 ;)  Smith 
V.  Goodwin,  4  B.  &  Adol.  413,  (24  E.  C.  L.  R.  89;)  fVells  v.  Ody\ 
Harker  v,  Birkbeck,  3  Burr.  1 56 1 ;  Lawrence  v.  Obee,  1  Stark.  N.  P.  C.  92. 

At  all  events,  the  plaintiff,  by  pleading  not  guilty  only,  admitted  that 
the  plaintiff's  estate  was  reversionary,  and  put  in  issue  nothing  but  the 
fact  of  excavation  :  Frankum  v.  Earl  of  Falmouth,  2  AdoL  &  EU.  452, 
(29  E.  C.  L.  R.  140.) 

IV,  H,  Watson,  In  the  instances  where  a  plaintiff  has  been  held 
entitled  to  sue  either  in  case  or  trespass,  some  of  the  damage  at  least 
has  been  consequential :  here,  the  injury  to  the  cottages  was  immediate ; 
and,  admitting  that  the  lessees  might  maintain  trespass,  it  does  not  fol- 
low that  the  lessor  ought  not  to  sue  in  trespass  also. 

TiNDAL,  C.  J.  Some  confusion  appears  to  have  been  occasioned  by 
mixing  up  with  this  action  on  the  case  a  former  action  of  trespass  which 
is  not  before  us.  This  is  an  action  by  a  reversioner  for  an  injury  sus- 
tained by  the  excavation  of  coal  from  land  in  the  possession  of  his 
lessee,  together  with  the  superadded  damage  of  a  settlement  in  the 
walls  of  a  cottage.  The  defendant,  by  pleading  the  general  issue,  has 
admitted  the  tenancy,  and  the  demise  of  the  soil  and  all  that  it  contains; 
and  1  see  no  reason  why  the  plaintiff  should  not  sue  in  Case  for  the  in- 
jury to  his  reversionary  interest.  If  any  authority  were  wanted,  Wells  v, 
Ody  seems  to  come  near  the  present  question :  where  there  was  some  lit- 
tle ambiguity  whether  the  action  should  be  trespass  or  trespass  on  the 
case,  it  was  held,  that  the  trespass  on  the  case  was  the  proper  form  of 
action  for  an  obstruction  of  the  plaintiff's  lights,  though  trespass  would 
have  lain  in  respect  of  the  erection  of  half  the  wall,  which  caused  the 
obstruction,  on  the  plaintiff's  land.  So  here,  it  being  uncertain  whether 
the  injury  to  the  cottages  has  been  occasioned  by  the  removal  of  coal 
from  under  them  or  from  under  the  plaintiff's  house,  the  plaintiff  is 
entitled  to  sue  in  case. 

Park,  J.  The  evidence  here,  goes  to  support  an  action  on  the  case. 
If  there  was  an  injury  to  the  plaintiff's  tenant,  there  was  injury  also  to 
the  plaintiff  in  his  reversionary  interest. 

Vaughan,  J.  I  am  of  the  same  opinion.  By  the  plea  of  not  guilty, 
the  injurious  act  alone  is  put  in  issue,  and  the  plaintiff's  reversionary 
interest  is  admitted. 

CoLTMAN,  J.  It  seems  to  me  that  the  plaintiff  is  well  entitled  to  his 
verdict.  The  damage  to  the  cottages  in  the  occupation  of  his  tenants, 
seems  the  natural  consequence  of  the  undermining,  and  Case  is  the 
proper  remedy  for  the  lessor,  if  the  coal  beneath  the  cottages  passed  to 
the  lessee,  which  would  be  the  effect  of  a  demise  without  any  exception 
of  them.    .  Rule  discharged 


FISHER  against  DEWICK  and  Another.— p.  706. 

A  particular  of  objeciiona  delivered  by  the  defendant  in  an  action  for  infringing  a  patent  rigfa^ 
muat  be  precise  and  definite.  It  is  not  sufficient  to  say  that  the  improvements  or  tomt  of  tiiea 
have  been  used  before ;  the  defendant  should  point  out  which. 

To  an  action  on  the  case  for  infringing  a  patent  obtained  by  William 
Sneath,  and  assigned  to  the  plaintiff,  for  the  manufaeture  of  bobbin  net 
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lace,  the  defendants  pleaded,  first,  Not  Guilty.  Secondly,  that  W. 
Sneath,  in  the  declaration  mentioned,  did  not,  by  an  instrument  in 
writing  under  his  hand  and  seal,  particularly  describe  and  ascertain  the 
nature  of  his  alleged  invention.  Thirdly,  that  the  said  alleged  invention 
was  not  an  improvement  in  such  machinery  for  making  bobbin  net  lace. 
Fourthly,  that  W.  Sneath  was  not  the  true  and  first  inventor  of  the 
alleged  improvements  in  the  machinery.  Fifthly,  that  the  alleged  in- 
vention was  of  no  use,  benefit,  or  advantage  to  the  public  whatsoever. 
Sixthly,  that  the  alleged  invention  was  not,  at  the  time  when  the  letters 
patent  were  granted,  a  new  invention.  Seventhly,  that  W.  Sneath  did 
not  assign,  transfer,  and  set  over  unto  the  plaintiff  all  that  his  said  alleged 
invention,  and  also  the  said  letters  patent. 

The  defendant  delivered  the  following  particular  of  objections: — 
1.  That  the  grantee  of  the  said  patent  was  not  the  true  or  first  in- 
ventor of  the  whole  or  any  part  of  the  improvement  or  improvements 
described  in  the  declaration,  letters  patent,  specification,  or  either  of 
them.  2.  That  the  improvements  alleged  to  have  been  ;n  vented  by  the 
said  W.  Sneath  were  not  invented  by  him.  3.  That  the  said  improve- 
ments were  not,  at  the  time  of  the  granting  of  the  letters  patent,  nor  was 
any  part  thereof,  new.  4.  That  if  any  part  thereof  were  new,  the  same 
was  useless  or  unnecessary,  and  not  the  ground  of  any  patent  at  all  ; 
and  therefore  ought  not  to  have  been  described  in  the  specification  as 
part  of  the  said  improvements.  5.  That  the  specification  did  not  de- 
scribe with  sufficient  certainty  and  precision  the  nature  of  the  supposed 
improvements  or  the  manner  in  which  they  were  performed ;  and  par- 
ticularly that  they  were  not  applicable  to  every  sort  and  description  of 
the  machinery  to  which,  in  the  specification,  they  were  said  to  be  ap- 
plicable. 6.  That  the  said  improvements,  or  some  of  them,  had  been 
publicly  and  generally  used  long  before  the  granting  of  the  said  letters 
patent.  7.  That  the  alleged  improvements,  and  the  means  of  enabling 
the  public  to  avail  themselves  of  them,  were  so  imperfectly  described  in 
the  specification,  or  instrument  in  writitig  in  the  declaration  mentioned, 
that  a  machine  could  not  be  made  by  the  description  in  the  specification 
to  produce  the  kind  of  lace  therein  mentioned.  8.  That  it  was  stated  in 
the  said  specification,  that  the  said  improvements  were  applicable  to 
machinery  for  making  bobbin  net  lace,  whereas  there  were  several  ma- 
chines for  making  bobbin  net  lace  to  which  there  was  no  adaptation  of 
the  alleged  improvements  stated  or  set  out  in  the  specification,  and  to 
which  those  improvements  could  not  be  applied  by  the  means,  and  in 
the  manner,  stated  in  the  specification.  9.  That  the  said  letters  patent, 
as  appeared  by  the  title  thereof,  were  granted  to  the  said  W.  Sneath 
for  having  invented  certain  improvements  in  machinery  for  the  manu- 
facture of  bobbin  net  lace,  whereas  the  said  specification  did  not  show 
any  improvements  in  such  machinery  for  the  making  bobbin  net  lace. 
10.  That  the  machinery  for  making  bobbin  net  lace  was  complete  in 
itself,  and  not  improved  by  any  part  of  the  inventions  for  which  the 
said  letters  patent  were  granted.  11.  That  such  of  the  machinery  as 
was  set  out  in  the  said  specification  as  applicable  to  the  manufacture  of 
bobbin  net  lace,  was  not  new,  but  was  in  getieral  use  before  the  date  of 
the  letters  patent.  12.  That  the  invention  for  which  the  said  letters 
patent  were  granted  was  more  extensive  than  that  shown  in  the  speci- 
fication. 13.  That  the  invention  described  in  the  said  letters  patent  did 
not  correspond  with  the  invention  described  in  the  said  specification. 


936  FiSHEB  V.  Dewick.   T.  T.  1838.  [708 

14.  That  the  said  W.  Sneath  claimed  as  his  invention  those  parts  only 
of  the  machine  which  were  described  in  the  said  specification  by  nu- 
meral figures,  whereas  many  of  the  parts  which  were  noted  by  letters 
in  the  said  specification  must  form  part  of  his  alleged  invention,  or  the 
same  would  be  incomplete.  15.  That  many  directions  were  inserted  in 
such  specification  which  were  altogether  useless,  and  only  tended  to 
mislead.  16.  That  the  alleged  invention  was  not  an  improvement,  and 
ought  not  to  be  the  subject  of  a  patent.  17.  That,  should  the  said 
alleged  invention,  or  any  part  thereof,  be  an  improvement,  the  same 
was  not  of  sufficient  consequence  to  be  the  subject  of  a  patent.  18.  That 
a  certain  part  or  parts  of  the  said  alleged  invention  had  been,  before 
the  date  of  the  said  letters  patent,  combined  and  in  common  use,  both 
severally  and  together.  19.  That  the  description  of  certain  parts  of  the 
said  alleged  improvement,  as  set  forth  in  the  said  specification,  and  the 
description  thereof  as  set  forth  in  the  plans  thereto  annexed,  were  at 
variance  with  each  other,  and  did  not  correspond.  20.  The  defendants 
would  further  show  all  such  objections  to  the  said  patent  and  the  spe- 
cification mentioned  in  the  declaration,  as  should  be  considered  by  the 
Court  to  be  admissible  under  their  several  pleas,  and  whereof  the  pleas 
themselves  were  sufficient  notice." 

The  plaintiff  objecting  to  these  particulars  as  too  general,  and  as  giv- 
ing no  more  information  than  the  pleas,  obtained  a  judge's  order  for 
further  and  better  particulars;  which  order 

IVightman  obtained  a  rule  nisi  to  rescind,  contending,  that  to  require 
particulars  more  specific  would  be  to  compel  the  defendant  to  disclose 
the  whole  of  his  case;  and  that  the  legislature,  in  passing  the  stat.  5  k 
6  W.  4,  c.  83,  s.  5,  which  directs  these  particulars  to  be  furnished,  never 
intended  to  proceed  to  such  an  extent. 

Wildcy  Serjt.,  and  Hoggins^  who  showed  cause,  argued  that  these 
particulars,  giving  no  explanation  of  the  defendant's  objection  to  the 
patent,  were  an  evasion  of  the  statute.  The  statute  meant  that  the 
particulars  should  at  least  afford  more  information  than  the  plea;  and 
the  defendant  ought  to  specify  what  parts  of  the  invention  were,  as  he 
alleged,  useless  and  unnecessary;  which  of  the  improvements  had  been 
used  before,  and  where;  Bulnois  v.  Mackenzie^  4  New  Cases,  127.  A 
mere  literal  compliance  with  the  statute  was  not  sufficient:  the  compli- 
ance must  be  in  a  spirit  of  apprizing  the  opposite  parly  what  was  the 
real  objection  meant  to  be  relied  on;  as  in  notices  under  statutes  for  the 
protection  of  magistrates,  commissioners,  dock  companies,  and  the  like. 
These  particulars,  as  they  stood,  were  calculated  to  mislead  rather  than 
to  assist  the  plaintiff. 

fVightman.  Before  the  new  rules  the  defendant  in  cases  like  the 
present  pleaded  the  general  issue,  and  the  plaintiff  never  knew  what 
objection  would  be  taken  to  his  patent.  The  object  of  this  statute  was 
to  apprize  him  of  the  general  nature  of  the  objection,  whether  it  was  to 
the  invention,  or  parts  of  it,  or  to  the  specification;  but  it  was  never 
intended  to  call  on  a  defendant  to  disclose  the  particulars  of  his  defence; 
and  if  the  present  order  be  sustained,  applications  of  the  same  kind  will 
be  interminable.  There  is  no  instance  of  an  order  to  amend  notices  ot 
action :  whether  the  notice  is  sufficient  for  the  admission  of  the  evidence 
which  the  plaintiff  proposes  to  adduce  is  always  a  question  for  the  judge 
at  Nisi  Prius.  In  Bulnois  v.  Mackenzie,  the  particulars  were  amended 
to  a  very  small  extent. 
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TiNDAL,  C.  J.  I  think  this  rule  must  be  discharged.  The  q  lestion 
is,  whether  on  this  particular  of  objections  the  matters  alleged  are  so  un- 
certain and  indefinite  that  they  are  calculated  rather  to  mislead  than  to 
assist  the  plaintiff.  The  object  of  the  statute  was  not,  indeed,  to  limit 
the  defence,  but  to  limit  the  expense  to  the  parties,  and  more  particu- 
larly to  prevent  the  patentee  from  being  upset  by  some  unexpected  turn 
of  the  evidence.  Under  the  fourth  section,  therefore,  it  was  intendea 
that  the  defendant  should  give  an  honest  statement  of  the  objections  on 
which  he  means  to  rely:  and  I  am  not  afraid  of  the  prolixity  which  has 
been  deprecated  by  the  party  applying  for  this  rule;  for  defendants 
would  soon  find  it  better  to  go  to  the  jury  on  the  points  on  which  they 
meant  to  rely  than  to  seek  to  mislead  their  opponents.  The  present 
particulars  are  so  vague  that  they  can  scarcely  have  been  furnished 
with  any  other  object.  For  instance,  the  objection,  "  That  if  any  part 
be  new,  the  same  is  useless  and  unnecessary:" — the  defendant  should 
have  pointed  out  what  part.  "That  the  improvements,or  jomeof  them, 
have  been  used  long  before:" — the  defendant  should  liave  pointed  out 
which.  If  he  would,  in  the  Scotch  phrase,  condescend  upon  the  parts 
to  which  he  objects,  there  would  be  an  end  of  the  difficulty. 

Park,  J.  The  protection  of  the  patentee  was  the  object  of  the 
statute,  and  particulars  so  general  as  these  afford  him  no  assistance. 

Vauohan,  J.  The  object  of  the  statute  was  to  limit  the  expense  of 
actions,  and  let  the  patentee  know  what  objections  he  had  to  meet. 
These  particulars  are  an  evasion. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  It  is  incumbent  on  the 
Court  to  see  that  the  objections  are  stated  in  a  definite  and  intelligible 
form,  before  the  parties  go  down  to  trial,  that  the  patentee  may  not  be 
taken  by  surprise.  The  defendant  is  not  precluded  from  bringing  for- 
ward any  number  of  objections,  but  he  must  state  with  precision  what 
they  are. 

Rule  discharged. 


DAVIES  and  Wife,  Demandants;   LOWNDES,  Tenant.— p.  711. 

The  Court  refused  to  change  the  venue  in  a  writ  of  right,  upon  affidavit  that  the  tenant  posses 
sed  large  estates;  and  exercised  great  influence  in  the  county  where  the  lands  lay. 

In  this  writ  of  right  to  recover  land  in  Buckinghamshire,  Sir  W. 
Follett  obtained  a  rule  nUi  to  award  the  jury  process  to  the  sheriff  of 
some  other  county  than  that  of  Buckingham,  upon  an  affidavit. 

That  previous  to  the  trial  of  the  issue  in  this  cause,  which  was  had  at 
the  bar  of  this  Court  on  the  27th  of  April,  1835,(a)  the  deponent 
attended,  with  the  agent  for  the  under  sheriff  of  the  county  of  Bucking- 
ham, upon  several  persons  eligible  to  serve  as  knights,  to  choose  re- 
cognitors before  whom  the  said  trial  was  to  be  had:  and  that  the 
deponent  experienced  much  difficulty  in  procuring  the  same  to  attend, 
many  of  such  persons  excusing  themselves,  and  expressing  their  wish 
not  to  attend  in  such  capacity,  owing,  as  they  then  stated  to  deponent, 
who  verily  believed  the  same  to  be  true,  to  their  being  connected,  and 
on  terms  of  intimacy  and  friendship,  with  the  above-named  tenant.  That 
some  of  such  persons  expressed  their  opinion  to  the  deponent,  upon  the 

(a)  See  1  New  Cases,  697,  (27  £.  C.  L.  R.) 
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claim  of  the  said  demandants.  That  deponent  had  cause  to  believe  from 
these  and  other  reasons,  since  and  lately  discovered  by  deponent,  that 
strong  prejudice  had  been  created  and  now  existed  against  the  claim  of 
the  said  demandants  throughout  the  said  county  of  Buckingham.  That 
the  above-named  tenant  was  in  the  actual  possession  or  receipt  of  the 
rents  of  the  estates  and  lands  in  question  in  this  cause,  which  were  all 
situate  in  Buckinghamshire,  and  was  also  possessed  of  other  large  estates 
in  the  same  county.  That  the  above-named  tenant  had  himself  a  large 
connexion,  and  also  many  relatives  and  friends  residing  within  the  said 
county  of  Buckingham,  all  of  whom,  as  well  as  the  said  tenant,  possessed 
much  influence  throughout  the  said  county.  That  said  tenant  had  (as 
deponent  verily  believed)  represented  the  said  county  of  Buckingham  in 
parliament ;  and  that  he  and  one  or  more  of  his  sons  were  now,  or  some 
or  one  of  them,  were,  or  was,  lately,  in  the  commission  of  the  peace  for 
said  county,  and  were  all  on  terms  of  intimacy  with  all  the  gentry,  and 
p  irticularly  such  as  were  competent  to  serve  as  knights  or  recognitors 
for  said  county,  as  also  with  those  residing  in  the  adjacent  counties. 
That  the  demandant,  Elizabeth  Davies,  was  born  and  resided  in  Wales, 
as  also  did  all  her  ancestors  through  whom  she  claimed,  and  that  she 
and  they  were  unknown  and  entire  strangers  to  any  person  within  the 
said  county  of  Bucks.  That,  as  a  trial  of  this  issue  had  been  ordered 
to  be  had  at  the  bar  of  this  Court,  much  expense,  and  probably  much 
delay,  would  be  saved  to  the  parties,  if  the  writ  of  summons  and  other 
jury  process  should  be  awarded  to  the  county  of  Middlesex  instead  of 
Buckingham. 

It.  V.  RichardSy  who  showed  cause,  contended  that  there  was  nothing 
in  the  affidavit  from  which  the  Court  could  infer  the  demandants  would 
not  have  a  fair  trial  in  the  county  of  Bucks. 

Sir  W.  Follett  and  E,  V.  Williams^  in  support  of  the  rule,  cited  Lord 
ShaftcBbury  v.  Graham^  Skinner,  44,  where  the  Court  said,  that  if  po- 
tency or  any  other  reasonable  cause  be  sworn  to  them,  they  would  alter 
the  venue :  and  Dolhin  cited  the  case  of  Lord  Gerrard  of  Bromley,  and 
Spencer,  in  the  Exchequer,  when  Halb  was  Chief  Baron,  who,  upon 
affidavit  that  Lord  Gerrard  and  his  ancestors  had  lived  long  in  Lanca- 
shire, and.  kept  great  hospitality  and  did  every  body  welcome,  &c.,  and 
that  Spencer  was  a  southern  gentleman  and  lately  come  into  Lancashire, 
Hale  did  not  suffer  them  to  proceed  in  their  ejectment  in  Lancashire, 
but  made  them  try  it  by  a  jury  of  Hertfortshire.  So,  in  the  case  of  the 
Earl  of  Kildare  v.  .Euitaee,  1  Vernon,  437,  the  Lord  Chancellor  cited 
Sir  William  Tyrringham*a  case,  who  being  so  powerful,  that  right  could 
not  be  had  against  him  in  the  county  of  Bucks,  the  venue  was  changed 
upon  a  bill  brought  in  Chancery  purely  for  that  purpose.     But 

The  Court  thought  there  was  nothing  in  the  a^davit  sufficiently  defi- 
nite to  sustain  the  application,  and  the  rule  was  Discharged. 
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EXGLER,  Administrator  of  STULZ,against  T  WISDEN,  Bart.— p.  714. 

A  rule  to  compel  the  entry  and  docketing  of  judgment  should  be  addresbed  to  the  party  in  the 
cause,  and  not  to  his  attorney. 

A  RULE  had  been  obtained  in  this  cause,  calling  on  the  plaintiff's 
attorney  to  show  cause  why  he  should  not  enter  and  docket  the  judg- 
ment which  had  been  given  for  the  defendant. 

fV,  H,  fFatsoHy  who  showed  cause,  objected  that  the  motion  should 
have  been  made-,  not  against  the  attorney,  but  against  the  plaintiff. 

Fitzjamesy  in  support  of  the  rule,  contended  that  as  the  attorney 
only  could  enter  the  issue,  the  present  rule  was  properly  addressed  to 
him.     But, 

The  Court  said  it  should  have  been  addressed  to  the  plaintiff,  and  the 
rule  was 

Discharged. 


WETTENHALL  against  GRAHAM.— p.  714. 

That  plaintiff  has  been  discharged  under  the  Insolvent  Debtors'  Act,  and  that  the  cause  of  action 
has  vested  in  bis  provisional  aasignee,  is  not  an  issuable  plea  for  a  defendant  who  is  under  an 
order  to  plead  issuably. 

To  an  action  of  trespass  for  breaking  and  entering  plaintiff's  mes- 
suage and  warehouse,  and  taking  away  his  goods,  the  defendant  being 
under  a  judge's  order  to  plead  issuably,  pleaded,  among  other  things, 
fifthly,  as  to  breaking  and  entering  the  messuage  and  warehouse,  that 
the  plaintiff  had  petitioned  for  his  discharge  under  the  Insolvent  Debt- 
ors' Act,  and  that  the  cause  of  action  was  vested  in  the  provisional 
assignee.  There  was  a  similar  plea  as  to  the  goods.  A  judge  at  cham- 
bers had  allowed  these  pleas  upon  a  contested  summons  for  leave  to 
plead  several  matters. 

On  the  ground  that  out  of  the  six  pleas  the  fifth  was  not  issuable, 
the  plaintiff  signed  interlocutory  judgment,  which 

Addison  obtained  a  rule  nisi  to  set  aside  as  irregular. 

W.  H,  Watsorij  who  showed  cause,  cited  Waterfall  v.  Glodcy  3  T. 
R.  305,  as  an  authority  for  signing  judgment  where  one  of  several  pleas 
is  not  issuable;  and  as  to  the  allowance  by  the  judge,  contended,  that 
it  was  no  more  than  the  leave  of  the  Court  before  the  new  rules;  it  did 
not  decide  the  merit  of  the  pleas. 

The  Court  called  on 

Addison  to  support  the  rule.  He  relied  on  the  circumstance  of  the 
pleas  having  been  allowed  upon  a  cfontested  summons;  contending  that 
the  plaintiff  ought  to  have  made  his  objection  then ;  that  afterwards  it 
was  too  late ;  and  that  before  the  new  rules,  there  was  no  instance  of  a 
plea  being  treated  as  a  nullity  where  pleaded,  as  in  this  Court,  after  a 
rule  nisi  to  plead  several  matters.  But  the  plea  was  a  plea  to  the 
merits,  as  any  injury  to  the  personal  estate  would  pass  a  right  of  action 
to  the  insolvent's  assignees,  who  were  entitled  to  sue  even  on  claims 
for  realty:  Smith  v.  Coffin^  2  H.  Bl.  444 ;  so  that  the  plaintiff  had  no 
cause  of  action.  In  Staples  v.  Holdsworth,  4  New  Cases,  144,  the 
bankruptcy  of  one  of  several  plaintiffs  was  held  not  to  be  an  issuable 
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plea ;  but  that  was  clearly  distinguishable  from  the  case  where  a  sole 
plaintiff  has  become  bankrupt  or  insolvent. 

Cur.  adv.  vulL 
TiNDAL,  C.  J.,  now  said,  that  the  Court  considered  the  insolvency  of 
the  plaintiff  not  an  issuable  plea  within  the  meaning  of  the  judge's 
order,  and  that  therefore  the  rule  must  be  Discharged. 


IRELAND  against  THOMPSON,— p.  716. 

A  defendant  who  pleads  payment  of  a  aam,  may  be  compelled  to  fumiah  the  partkalan  of  tha 

payment 

To  an  action  for  money  had  and  received,  the  defendant  pleaded,  1 
non  assumpsit;  2.  paymeni  of  5000/.  in  satisfaction  of  the  plaintiflPr 
demand  ;  and,  3.,  that  the  promises  were  made  by  defendant  and  H.  W., 
now  living  at  the  Cape  of  Good  Hope,  and  that  a  set-off  was  due  to 
them  from  the  plaintiff.     Whereupon 

A  rule  nisi  was  obtained  to  discharge  the  rule  for  pleading  several 
matters,  unless  the  defendant  within  three  days  should  deliver  particulars 
of  the  sums  amounting  to  the  5000/.  mentioned  in  the  second  plea;  or  to 
preclude  him  from  giving  evidence  thereof.  The  plaintiff  deposed  that 
he  believed  no  such  money  had  been  paid ;  and  that,  without  these 
particulars,  he  coilld  not  safely  go  to  trial. 

C.  S,  Greaves  showed  cause.  This  application  is  of  the  first  im- 
pression; and  the  Court  will  notcompel  a  party  to  disclose  the  materials 
of  his  case.  In  the  case  of  a  set-off  particulars  are  allowed,  because 
both  parties  are  actors,  or  claimants;  and  the  rule  of  Trin.  1  W.  4,  s.  6, 
which  makes  provision  for  annexing  particulars  to  the  record,  Sji^vilis 
a  set-off,  but  not  particulars  of  payment. 

TiyDAL,  C.  J.  Upon  this  affidavit,  that  the  plaintiff  cannot  safely  go 
to  trial  without  the  particulars,  there  is  nothing  unreasonable,  by  analogy 
to  the  case  of  actions  for  money  lent,  in  ordering  the  defendant  to  furnish 
particulars. 

Rule  absolute. 


STAPLES  and  Another  against  HOLDSWORTH.— p.  717. 

In  an  action  for  money  had  and  received,  the  plaintifT  having  framed  his  particulars  from  an 
account  rendered  by  the  defendant,  was  allowed,  after  a  suspension  of  proceedings  for  tea 
years,  occasioned  by  tho  absence  of  the  plainliflf  beyond  seas,  to  amend  his  particulars,  by  the 
insertion  of  fresh  items,  discovered  after  the  defendant's  account  had  been  renderad. 

This  action  was  commenced  in  1827,  and'k  bill  of  particulars  was 
then  delivered  for  money  had  and  received  by  the  defendant  in  Mexico, 
as  clerk  to  the  plaintiffs,  between  the  years  1824  and  1827.  One  of  the 
plaintiffs  having  proceeded  to  South  America  shortly  after  the  com- 
mencement of  the  action,  and  the  other  having  become  bankrupt  in  1833, 
proceedings  were  suspended  till  1837,  when  a  term's  notice  of  intention 
to  resume  them  was  given.  A  plea  was  demanded  in  Hilary,  1838, 
and  the  defendant  pleaded  non  assumpsit. 

The  plaintiffs  having,  in  Easter  term,  obtained  a  judge's  order  to 
amend  the  bill  of  particulars  by  inserting  fresh  items  to  the  amotuit  of 
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10,000/.,  accruing  within  the  period  covered  by  the  particulars  as  origin- 
ally delivered, 

Maule,  upon  an  affidavit  that  the  action  had  been  brought  upon  a 
dispute  as  to  the  amount  of  the  defendant's  salary,  and  that  the  plaintiffs' 
original  bill  of  particulars  was  framed  from  an  account  furnished  by  the 
defendant  himself,  obtained  a  rule  nisi  to  rescind  the  order. 

PFilde  showed  cause  upon  an  affidavit  that  there  was  no  dispute  as 
to  the  salary,  which  had  been  limited  to  150/.  a  year;  that  the  plaintiffs 
had  becH  embarrassed  by  the  misconduct  of  the  defendant ;  and  that  the 
new  items  of  demand  arose  out  of  oiiiissions  which  had  been  discovered 
by  the  plaintiff  while  abroad,  in  the  defendant's  accounts.  He  con- 
tended that  this  was  not  like  introducing  a  new  count,  or  a  new  cause 
of  action,  and  that  the  amendment  ought  to  be  allowed. 

Maule  and  J.  Greenwood^  in  support  of  the  rule.  The  defendant 
ought  not,  by  the  introduction  of  a  new  demand,  after  such  a  lapse  of 
time,  to  be  deprived  of  the  benefit  of  any  defence  he  might  have  under 
the  statute  of  limitations.  Amendments  are  allowed  only  to  rectify  an 
original  error,  not  to  introduce  a  new  cause  of  action,  which  is  always 
refused  after  any  delay.  Goff  v.  Poppletvelly  2  T.  R.  707;  Sfeel  v. 
Sowerbyy  6  T.  R.  171 ;  Maddock  v.  Hammet^  7  T.  R.  55;  Executors  of 
Duke  ^Marlborough  v.  Widmore^  2  Str.  890 ;  Doe  dem,  Hardman  v. 
Pilkington^  4  Burr.  2447 ;  Brown  v.  Crump^  6  Taunt.  300,  (1  E.  C. 
L.  R.  389,)  Freen  v.  Cooper,  Id.  358,  (1  E.  C.  L.  R.  413;J  Green  v. 
Mitton,  4  B.  &  Adol.  369,  (24  E.  C.  L.  R.  75 ;)  Sweeting  v.  Halsej 
4  Man.  &  Ry.  383. 

In  BearcroJVs  Case,  3  Lev.  347;  Billing  v.  Flight,  6  Taunt.  419, 
(1  E.  C.  L.  R.  433;)  Horstonv.  Shilliter,  6  B.  Moore,  490,  (17  E.  C.  L. 
R.  51 ;)  Holland  v.  Hopkins,  2  B.  &  P.  243 ;  Breckon  v.  Smith,  1  Adol. 
&  Ell.  488,  (28  E.  C.  L.  R.  125;)  and  Jltkinson  v.  Bell,  8  B.  &  C.  277, 
(15  E.  C.  L.  R.  216;)  amendments  were  allowed,  but  no  new  cause  of 
action  was  introduced.  But  a  new  item  in  the  particulars  is  th#same 
as  a  new  count  on  a  fresh  cause  of  action;  for  what  the  count  is  to  the 
writ, — an  expansion  of  the  statement  of  the  plaintiff's  demand,  3  Bl. 
Comm.  294, — the  particular  is  to  the  count;  Per  Alderson,  B.,  in  Dawes 
V.  Anstruther,  5  Dowl.  39. 

TiNDAL,  C.  J.  All  the  cases  cited  in  which  there  has  been  a  refusal 
to  amend,  have  been  cases  of  refusal  to  amend  tlie  record,  and  after  a 
lapse  of  time  which  could  not  but  prejudice  the  defendant.  They  will' 
not  govern  this  case,  unless  the  amendment  of  a  bill  of  particulars  is  to 
be  put  on  the  same  footing  as  amending  the  record.  But  the  two  species 
of  application  stand  on  a  different  ground,  and  the  discretion  of  the  Court 
will  be  governed  differently  in  each.  If,  upon  an  application  to  amend 
the  record,  the  statute  of  Hmitations  would  be  evaded,  it  would  be  in 
effect  a  repeal  of  the  statute  to  allow  the  amendment.  But  the  amend- 
ment of  a  bill  of  particulars  stands  on  a  different  footing;  for  if  we  were 
to  refuse  this  amendment  with  a  view  to  the  statute  of  limitations,  we 
should  in  effect  decide  that  the  time  for  making  a  demaud  ought  not  to 
be  computed  from  the  date  of  the  commencement  of  an  action,  but  of 
delivering  the  bill  of  particulars.  We  must,  therefore,  consider  this  on 
the  ground  of  an  equitable  application  to  the  discretion  of  the  Court.  In 
many  cases  an  item  may  have  been  omitted  by  mere  mistake ;  in  others, 
the  defendant  may  have  kept  back  accounts  for  the  purpose  of  occa- 
sioning difficulty;  is  he  to  say  that  in  such  cases  the  plaintiff  is  botmd 
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by  his  original  particulars  of  demand  ?  The  ground  of  application  here 
is,  that  the  original  particulars  were  framed  from  an  account  rendered 
by  the  defendant,  but  that  upon  the  plaintiffs'  going  to  America,  omis- 
sions were  discovered,  which  he  now  seeks  to  supply.  There  can  be 
no  reason,  in  justice  or  equity,  why  such  an  amendment  should  not  be 
allowed. 

Park,  J.  I  have  constantly  granted  these  orders  on  payment  of 
costs. 

Vaughan,  J.  The  plaintiffs,  having  relied  in  the  first  instance  on  an 
account  of  the  defendant,  seek  afterwards  to  add  to  their  particulars 
items  which  they  discover  to  have  been  omitted  in  that  account.  If 
this  were  a  new  cause  of  action,  the  amendment  would  not  be  allowed; 
but  the  declaration  remains  the  same,  and  what  is  sought  to  be  added 
to  the  particulars  is,  in  fact,  part  of  the  original  cause  of  action. 

CoLTMAN,  J.  It  has  been  considered  a  matter  of  course  to  allow 
amendments  of  particulars,  though  a  judge  would  pause  when  the 
amendment  is  sought  after  a  great  lapse  of  time.  But  here,  when  mat- 
ters are  discovered  which  ought  to  have  been  disclosed  by  the  defend- 
ant himself,  without  imputing  fraud  to  the  defendant,  I  think  the  plain- 
tiffs should  be  allowed  to  add  them  to  the  particulars.  The  rule  there- 
fore for  setting  aside  the  judge's  order  to  that  effect  must  be 

Discharged. 


PITCHERS  against  EDNEY.— p.  721. 

An  auctioneer,  who  i§  saed  for  deposit  money  receiTed  on  a  purchaae,  and  who  pays  it  into 
Court,  under  an  order  for  the  vendor  and  purchaser  to  interplead,  is  entitled,  upon  the  termi- 
nation of  proceedings  between  vendor  and  purchaser,  to  receive  his  costs  out  of  the  deposit 
money.  ^ 

# 

The  defendant,  an  auctioneer,  had  sold  to  the  plaintiff  a  leasehold 
estate  belonging  to  John  Mousley,  and  held  in  his  hands  29/.,  the 
balance  of  the  deposit  money  paid  by  the  plaintiff,  after  deducting  5/, 
8^.  for  auction  duty,  and  5/.  advanced  to  Mousley  with  the  plaintiff's 
assent. 

The  plaintiff  having  raised  objections  to  Mousley's  title,  and  having 
refused  to  complete  the  purchase,  commenced  this  action  against  the  de- 
fendant to  recover  back  the  deposit  money. 

Mousley  directed  the  defendant  not  to  return  the  deposit  money,  and 
at  the  same  time  commenced  an  action  against  the  plaintiff  for  the  re- 
sidue of  the  purchase  money.  The  defendant  having  applied  to  a  judge 
at  chambers  under  the  interpleader  act,  1  &  2  W.  4,  c.  58,  an  order  was 
made  on  the  21st  of  April,  that  the  defendant  ^ould  pay  the  29/.  into 
Court ;  that  Mousley  should  deliver  a  declaration  in  the  action  he  had 
commenced  against  the  plaintiff,  and  proceed  to  trial  at  the  next  sittings; 
and  that  the  costs  of  the  plaintiff,  and  of  the  application  for  that  order, 
should  be  costs  in  the  cause. 

Mousley  having  failed  to  proceed  with  his  action,  and  having  become 
insolvent,  another  order  was  made  on  the  18th  of  May,  under  the  third 
section  of  the  interpleader  act,  rescinding  the  order  of  the  21st  of  April, 
and  directing  that  any  claim  of  Mousley  against  the  defendant  should 
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be  barred ;  that  the  defendant  should  take  the  29/.  out  of  Court,  and 
have  four  days  time  to  plead.     Whereupon, 

^/We,  Serjt.)  on  the  part  of  the  defendant,  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  all  further  proceedings  in  this  cause 
should  not  be  stayed;  why  it  should  not  be  referred  to  one  of  the  mas- 
ters to  tux  the  defendant  his  costs  in  this  action,  together  with  his  costs 
of  and  occasioned  by  his  then  application  to  the  Court;  why  the  de- 
fendant should  not  be  at  liberty  to  receive  the  amount  of  such  costs,  out 
of  the  sum  of  29/.  paid  into  the  hands  of  the  master  under  the  said  fiist- 
mentioned  order,  if  the  said  sum  of  29/.  should  exceed  the  amount  of 
such  costs;  or  the  whole  of  the  said  sum  of  29/.,  if  such  costs  should  ex- 
ceed that  amount ;  why  so  much  of  the  order  secondly  above-mention- 
ed, as  directed  that  the  defendant  should  be  at  liberty  to  take  out  of 
Court  the  said  sum  of  29/.  should  not  be  discharged  ;  and  why  the  plain- 
tiff should  not  be  at  liberty  to  take  out  of  Court  so  much  as  should  re- 
main (if  any)  of  the  said  sum  of  29/.,  after  deducting  therefrom  the  de 
fendant's  costs  when  so  taxed  as  aforesaid. 

Erie,  who  showed  cause,  contended  that,  under  the  interpleader  act, 
the  stakeholder  was  only  entitled  to  his  costs,  where  the  successful  liti- 
gant could  recover  them  back  from  a  responsible  third  party.  Here, 
the  third  party,  Mousley,  was  insolvent,  and  the  stakeholder  and  pur- 
chaser being  equally  innocent,  there  was  no  reason  why  the  purchaser 
should  defray  the  stakeholder's  costs.  In  Lucas  v.  7%c  London  Dock 
Company <i  4  B.  &  Adol.  378,  (24  E.  C.  L.  R.  80;)  the  company  who 
had  refused  to  deliver  wine  to  the  consignee  because  it  was  claimed  by 
a  third  person,  were  ordered  to  pay  the  consignee's  costs  upon  the  third 
person's  abandoning  his  claim  ;  but  that  was  because  they  had  required 
an  indemnity  from  the  consignee. 

Wildcy  in  support  of  the  rule.  The  stakeholder  is  entitled  to  costs,  at 
the  discretion  of  the  Court,  where  he  acts  fairly ;  and  his  equities  are 
not  altered,  because  the  third  party  does  not  appear,  or  becomes  fhsol 
vent.  They  are  altogether  independent  of  the  question,  whether  the 
parties  go  on  to  litigation  or  not.  Here,  the  third  party  has  appeared, 
and  an  order  of  interpleader  has  been  made  against  him :  if  he  had 
gone  on  and  failed,  there  could  have  been  no  doubt  of  the  power  of  the 
Court  to  order  the  stakeholder  his  costs ;  and  the  case  is  the  same,  where, 
as  here,  he  makes  default.  In  Duear  v.  Mackintosh,  3  M.  &  Scott,  174, 
(80  E.  C.  L.  R.  283;)  Cotter  v.  Bank  of  England,  lb.  180,  (30  E.  C 
L.  R.  286;)  Parker  v.  Linnett,  2  Dowl.'562;  and  Dabhs  v.  Humphries, 
1  New  Cases,  412,  (27  E.  C.  L.  R.  438;)  the  stakeholder's  claim  has 
been  held  to  precede  that  of  the  litigant  parties, 

TiNDAL,  C.  J.  The  act  of  parliament  at  the  close  of  the  third  section 
has  given  authority  to  the  Court  to  make  such  order  between  such  de- 
fendant and  the  plaintiff,  as  to  costs  and  other  matters,  as  may  appear 
just  and  reasonable.  And  this  Court  has  gone  the  length  of  saying 
that,  in  the  first  instance  upon  application  for  a  rule  to  interplead,  the 
fund  shall  bear  the  costs,  and  the  party  in  the  wrong  shall  afterwards 
make  up  the  fund.  The  question  now  is,  whether  any  alteration  shall 
take  place  on  account  of  the  absence  of  that  party. 

I  am  not  inclined  to  lay  down  any  general  rule,  but  we  may  do  what 
is  reasonable  between  these  parties;  and  if  there  were  any  thing  here 
to  show  that  the  plaintiff  ought  not  to  have  the  fund  reduced  by  the 
amount  of  the  stakeholder's  costs,  perhaps  our  decision  might  be  differ 
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ent.  But  here,  the  plaintiff  has  an  action  against  M ousley  the  third 
party;  it  is  a  good  cause  of  action  that  he  has  subjected  the  plaintiff's 
deposit  to  this  deduction ;  and  we  cannot  take  into  account  the  fact  that 
Mousley  is  insolvent.  Therefore,  as  we  have  before  decided  that  the 
fund  is  Uable  to  the  stakeholder's  costs ;  that  the  party  in  the  wrong 
shall  make  it  up  ;  and  as  there  is  a  party  against  whom  the  plaintiff  has 
that  claim ;  this  rule  must  be  made  absolute. 

Vaughan,  J.  It  is  just  and  reasonable  that  the  stakeholder  should 
be  protected,  and  I  concur  in  thinking  that  this  rule  should  be  absolute. 

CoLTMAN,  J.  I  wish  not  to  lay  down  any  general  rule  that  the  stake- 
holder is  at  all  events  entitled  out  of  the  fund,  when  the  third  party 
.does  not  appear ;  but  the  Court  is  authorized  to  do  what  is  just  and  rea 
sonable;  and  where  the  plaintiff  has  a  remedy  over  against  the  wrong 
doer,  the  stakeholder  should  be  indemnified  out  of  the  fund. 

Rule  absolute 


SCOTT  against  STALEY.— p.  724. 

In  debt  on  bond,  where  breaches  are  aasigned  in  the  replication  under  8  &  9  W.  3,  c.  11»  the 
jury  may  aatess  damages  without  a  special  venire. 

Debt  on  bond  conditioned  to  pay  money  by  instalments. 

The  plea  set  out  the  condition  on  oyer  and  alleged  performance 
generally. 

The  replication  traversed  the  performance,  and  set  out  the  non-pay- 
ment of  certain  particular  instalments. 

The  award  of  the  venire  was,  "Cause  twelve,  &c.,  to  come, by  whom, 
&c." 

After  verdict,  assessing  damages  for  the  plaintiff, 

Chandless  obtained  a  rule  nisi  to  set  it  aside  as  irregular  for  want  of 
a  special  award  of  venire  to  assess  the  damages,  under  8  &  9  W.  3,c.  11, 
s.  8  ;  the  award,  as  it  stood,  being  only  ad  triandum. 

BarstoWy  who  showed  cause,  referred  to  Quin  v.  King^  1  Mees.  & 
Wels.  42 ;  which  decides  that,  though  where  breaches  are  suggested 
after  judgment  on  demurrer  or  judgment  by  confession,  the  award  of 
venire  must  be  special,  as  well  as  to  assess  damages  as  to  try,  yet  that 
where  the  breaches  are  assigned  in  the  declaration, — and  the  averment 
of  them  in  the  replication  amounts  to  the  same  thing, — the  jury  may 
asse^is  the  damagfis  withatit  a  special  venire. 

The  Court  then  asked 

Chandless  if  he  could  distinguish  that  case  from  the  present;  and 
upon  his  admitting  it  to  be  in  point,  the  rule  was 

Discharged. 


BRINGLOE  against  GOODSON.— p.  726. 

n  wi»  giTMi  to  n  tenant  for  life  to  demise  for  twenty-one  years,  and  to  execoton, 
'%itcAttt  fnr  vt'am.  In  1812,  after  testator's  death,  the  tenant  for  life  made  a  giant 
Ijearit  if  he  tliould  so  long  live;  in  1814,  he  demised,  under  his  power,  to 
■II ;  in  W%%,  Vh^  executors  mortgaged  for  1000  years  under  thtMr  power.  To 
Hli  liy  lh€  tnartgagee  for  rent  arising  under  the  lease  for  Iwcniy-one  year*, 
/ittWMW  eoulJ  not  wt  up  as  a  defence  the  interest  of  the  grantee  for  niaety-nifl>' 
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The  declaration  stated  that  Peter  Sers,  deceased,  being  seised  in  his 
demesne  as  of  fee  of  the  messuage  and  lands  with  the  appurtenances 
herein  after-mentioned  to  have  been  appointed  and  demised  to  the  de- 
fendant, by  his  will  devised  the  same  to  Maples  and  Brown  and  their 
heirs,  to  the  use  of  Peier  Sers's  son  James  for  life :  with  power  to  Peter 
Sers's  executors, Maples  and  Brown^  to  raise  money  by  mortgage  of  his 
real  estate  in  fee  or  for  years  ;  and  a  proviso  that  it  should  be  lawful  for 
the  person  entitled  to  the  rents  and  profits  for  the  time  being, — and 
during  the  minority  of  such  person,  for  Peter  Sers's  executors — to  leas<^ 
the  premises  in  a  manner  there  prescribed,  at  a  rack  rent,  for  any  term 
not  exceeding  twenty-one  years  to  take  effect  in  possession  :  That  Peter 
Sers  died  seised  of  the  messuage  and  lands  in  November,  1811  :  That 
Maples  and  Brown  proved  the  will:  and  that  Maples  died  in  June,' 
1822  :  That  James  Sers  being  entitled  under  the  limitations  in  the  will 
to  the  rents  and  profits  of  the  premises  herein  afier-meiitioned  to  have 
been  demised  to  the  defendant,  being  part  of  the  premises  in  the  will 
mentioned,  afterwards,  and  after  he  came  of  age,  to  wit,  on  the  3lst  of 
December,  1814,  by  an  indenture  between  James  Sers  of  the  one  part, 
and  the  defendant  of  the  other  part,  in  exercise  of  the  power  given  him 
by  the  will  of  Peter  Sers,  and  by  virtue  and  in  exercise  of  all  other 
powers  enabling  him  in  that  behalf,  did,  by  way  of  demise  or  lease, 
limit  and  appoint,  and  by  way  of  further  assurance,  did  grant,  demise, 
lease,  and  to  farm  let  to  the  defendant,  his  executors,  administrators,  and 
assigns,  the  said  messuage  and  lands,  from  the  11th  of  October,  then  last 
past  for  twenty-one  years  thence  next  ensuing,  at  the  rent  of  1,500/.  a 
year  by  four  equal  quarterly  payments,  and  the  further  yearly  rent  of 
10/.  for  every  acre  ploughed  up,  or  managed  contrary  to  the  covenants 
in  the  indenture ; — covenants  by  the  defendant  for  payment  of  rent  and 
good  husbandry: — that  the  defendant  entered  by  virtue  of  the  indenture; 
and  that  the  demise  determined  on  the  llth  of  October,  1835  :  that  after 
the  death  of  Maples  and  during  the  term  granted  as  aforesaid,  by  an  in- 
denture of  mortgage  of  14th  June,  1828,  between  Brown  of  the  first 
part,  James  Sers  of  the  second  part,  and  the  plaintiff  of  the  third  part,  in 
rx)nsideration  of  5,666/.  15^.  8d.  paid  by  the  plaintifi"  to  the  accountant 
general,  and  of  10^.  to  Brown  and  James  Sers,  Brown  did  by  virtue  of 
the  power  in  the  will  of  Peter  Sers,  bargain,  sell,  and  demise,  and  James 
Sers  granted,  demised,  and  confirmed  to  the  plaintiflf,  his  executors,  ad- 
ministrators, and  assigns,  the  said  messuage  and  lands,  to  hold  the  same 
to  the  plaintiff,  his  executors,  administrators,  and  assigns  from  the  day 
before  the  date  of  that  indenture,  for  the  term  of  1006  years,  at  the 
yearly  rent  of  a  peppercorn,  if  demanded ;  subject  to  a  proviso  for  re- 
deeming the  mortgage  on  payment  of  5,666/.  15^.  8d.  with  interest:  that 
the  plaintiff  thereby  became  entitled  to  the  reversion  of  the  premises  de- 
mised as  aforesaid  for  the  term  of  twenty-one  years,  by  the  first-men- 
tioned indenture  ;  and  continued  so  until  the  8th  of  May,  1835:  that 
the  defendant  between  the  14th  of  June,  1828,  and  the  8th  of  May,  1835, 
managed  and  cultivated  the  land  in  an  unhusbandhke  manner,  and  be- 
came liable  to  pay  the  further  rent  of  2,000/.  a  year  at  the  rent  of  10/. 
an  acre,  for  each  acre  so  managed  as  aforesaid :  breach,  non-payment. 

The  defendant  pleaded. 

Thirdly,  that  before  the  making  of  the  indenture  in  the  declaration 
first  mentioned,  to  wit,  on  the  7th  of  May,  1812,  by  an  indenture  then 
made  between  James  Sers  of  the  first  part,  George  Hillyard  of  the  se- 
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cond,  Thomas  Clement  of  the  third,  and  George  Hillyard  King  of  the 
fourth,  James  Sers,  for  the  consideration  therein-mentioned,  demised  the 
messuage  and  lands  described  in  the  indenture  in  the  declaration  first 
above-mentioned  to  Thomas  Clement,  his  executors,  administrators,  and 
assigns  for  ninety  years  from  the  6th  of  May,  1812,  if  James  Sers  should 
so  long  live  ;  and  that  at  the  time  of  making  the  indenture  in  the  de- 
claration secondly  above-mentioned,  James  Sers  was  alive,  and  the  term 
granted  to  Thomas  Clement  undetermined. 

.  The  plaintiff  replied,  the  power  given  by  the  will  of  Peter  Sers  to 
Maples  and  Brown,  or  the  survivor,  his  executors  and  administrators, 
to  raise  money  by  mortgage  of  the  messuage  and  lands  in  question  for 
payment  of  the  debts  of  Peter  Sers  :  that  after  the  making  of  the  inden- 
ture of  appointment  and  demise  to  the  defendant  in  the  declaration  men- 
tioned, and  after  the  death  of  Maples,  the  personal  estate  of  Peter  Sers 
not  bemg  sufficient  to  discharge  his  debts.  Brown,  on  the  14ili  «>f  June, 
I  1828,  by  virtue  of  the  power  given  him,  raised  the  sum  of  5,666/.  Ibs.ScL 
by  mortgage  of  the  messuage  and  lands  in  question,  and  for  that  pur- 
pose, with  the  privity  of  James  Sers  demised  them  to  the  plaintiff  for 
1000  years  at  a  peppercorn  rent,  subject  to  a  proviso  for  redemption  on 
payment  of  principal  and  interest  at  a  day  now  past.  Averment  that 
the  sum  of  5,666/.  \5s,  &d.  remained  unpaid,  by  means  whereof  the 
plaintiff  was  entitled  to  the  reversion  of  the  premises  expectant  upon 
the  determination  of  the  term  granted  to  the  defendant. 

Demurrer  and  joinder. 

fV.  H.  fVatsoUf  in  support  of  the  demurrer.  The  plaintiff  has  no 
reversion  consequent  on  the  lease  of  1814,  for  that  lease  was  not  valid, 
inasmuch  as  the  demise  made  by  James  Sers  in  1812,  for  ninety-nine 
years,  suspended  the  power  of  leasing  under  which  he  demised  to  the 
defendant  in  1814.  It  may  be  conceded  that  the  mortgage  of  1828  by 
Brown,  was  valid,  under  the  general  pawer  to  raise  money;  and  that 
the  plaintiff  takes  under  it :  It  may  be  conceded  that  that  power  takes 
precedence  of  all  the  others,  and  overrides  the  estate  of  James  Sers  the 
^  tenant  for  life  :  but  the  plaintiff  is  not  an  assignee  of  the  reversion  of 
the  lease  of  1814,  because  that  lease  was  not  a  valid  execution  of  the 
leasing  power  in  Peter  Sers's  will ;  and  it  was  not  a  valid  execution  of 
that  power,  because  James  Sers  had  previously  created  a  term  for  nine- 
ty-nine years  out  of  his  life  estate,  and  had  thereby  suspended  his  leas- 
ing power.  Yelland  v.  Ficlis,  Moore,  788 ;  Vincent  v.  EnniSy  3  Vin. 
Abr.  432.  In  other  words,  the  lease  of  1814,  under  which  the  defend- 
ant claims,  could  only  take  effect  by'estoppel. 

It  is  bad  also,  because  it  was  not  granted  as  the  will  requires,  by  the 
person  who  for  the  time  being  was  entitled  to  the  rents  and  profits.  In 
1814,  the  person  entitled  to  the  rents  and  profits  was  Clement,  under  the 
deed  executed  by  James  Sers  in  1812;  and  therefore  the  lease  of  1814 
could  not  take  effect  in  possession ;  Doe  d.  Brune  v.  Prideaux^  10  East, 
158 ;  Shaw  v.  Sujniners^  3  B.  Moore,  196 ;  for  Williams  v.  Basanquet, 
1  B.  &  B.  238,  (5  E.  C.  L.  R.  72,)  in  effect  overrules  Ben  v.  Bulkely, 
Dougl.  291. 

Therefore,  in  priority  of  law,  the  deed  of  1828  executed  by  Brown 
stands  first ;  the  demise  to  Clements  in  1812,  for  ninety-nine  years,  se- 
cond ;  the  lease  to  the  defendant  in  1814,  third ;  and  James  Sers^s  life 
estate,  fourth.  It  is  in  order  to  obviate  the  inconvenience  occasioned 
by  a  suspension  of  the  leasing  power,  when  a  tenant  for  life  creates  a 
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term  by  way  of  security,  that  modern  conveyancers  introduce  a  cove- 
nant on  the  part  of  the  termor,  to  allow  the  tenant  for  life  to  exercise 
the  leasing  power.  Sugd.  on  Powers,  54,  5thed.;  Long  v.  Rankin, 
id.  Append.  736. 

Coote^  contra.  The  validity  of  the  leasing  power  is  most  essential  to 
the  interests  of  all  who  become  in  succession  entitled  to  the  reversion  ; 
and,  therefore,  if  a  tenant  for  life  having  a  leasing  power,  grants  a  mort- 
gage for  a  term  of  years,  he  does  not  suspend  the  power.  Here,  the 
lease  of  1814  stands  first  in  priority  of  law ;  the  mortgage  term  of  18g8, 
second,  the  demise  of  1812  for  ninety-nine  years,  third ;  and  James 
Sers's  life  estate,  fourth. 

It  has  for  some  years  been  the  practice  among  conveyancers,  to  make, 
tenants  for  life  with  powers,  convey  for  terms  of  years  only,  in  order  to 
avoid  the  defeasance  of  powers  appendant:  Sugd.  on  Powers,  54,  5lh 
ed.  Here,  the  term  of  1812  was  probably  created  to  secure  an  annuity, 
but  it  took  effect  out  of  James  Sers's  life  estate,  and  did  not  affect  his 
leasing  power :  for  the  lease  being  granted  under  the  power,  takes  effect 
as  if  it  were  in  the  instrument  creating  the  power,  L  e.  Peter  Sers's  will : 
by  operation  of  law,  therefore,  in  relation  to  that  will,  the  lease  of  1814 
takes  precedence  of  the  term  of  1812,  which  is  derived  from  a  life  estate 
arising  subsequently  to  the  will ;  for  the  same  reason,  the  mortgage 
term  of  1828  has  a  like  priority  to  the  term  of  1812,  and  the  plaintiff, 
as  mortgagee,  proceeds  for  the  rents  upon  his  reversion  :  Whit  lock*  s 
Case,  8  Rep.  141 ;  Isherwood  v.  Oldknow^  3  M.  &  Selv.  382.  It  is  true, 
Sir  Edward  Sugden  says,  ubi  supra,  that  the  tenant  for  life,  after  hav- 
ing created  a  term,  shall  not  prejudice  his  own  grant ;  and  he  refers  to 
*^tlornty  General  v.  Graddyll,  Bunb.  ^2,  which  is  no  authority ;  but 
it  is  clear  that  he  has  in  view  a  contest  between  the  first  grantee  of  the 
tenant  for  life,  and  a  lessee  in  the  actual  occupation  of  the  land ;  for,  in 
other  cases,  a  lease  in  possession,  so  far  from  prejudicing  the  tenant  for 
life's  grant,  is  a  benefit  to  it,  where  the  best  rent  is  reserved  :  where 
such  rent  is  not  reserved,  the  party  may  come  into  Court  and  object  to 
the  lease:  and  the  case  of  Ben  v.  Bulkely,  which  has  latterly  been 
looked  on  with  more  favour,  is  in  point  for  the  plaintiff.  There,  the  re- 
mainderman attacked  the  lease  granted  by  the  tenant  for  life,  and  Lord 
Mansfield  said,  <<  Powers  came  into  the  Courts  of  common  law  with 
the  statute  of  uses,  and  the  construction  of  them,  by  the  express  direc- 
tion of  the  statute,  must  be  the  same  as  in  Courts  of  Equity.  The  crea- 
tion, execution,  and  destruction  of  them,  depend  on  the  substantial  in- 
tention and  purpose  of  the  parties.  It  is  said,  first,  that  the  grantor,  in 
this  case,  was  not  in  possession,  and  that  it  was  necessary  that  he  should 
be  to  execute  the  power.  But,  I  think,  possession  here  means  the  re- 
ceipt of  the  rents  and  profits  which  were  applied  to  his  use.  U  actual 
possession  were  necessary,  a  leasing  power  could  never  be  executed 
where  the  land  is  in  the  hands  of  a  tenant.  Secondly,  it  is  contepded, 
that,  by  granting  away  his  life  estate  he  extinguished  the  power.  Cer- 
tainly, where  the  whole  life  estate  is  conveyed  away  by  the  intention 
of  the  parties,  the  power  must  be  at  an  end,  and  cannot  be  afterwards 
exercised  to  the  prejudice  of  the  grantee.  But  the  conveyance  here 
was  only  to  let  in  a  particular  charge,  subject  to  which,  the  rents  and 
profits  still  belonged  to  Lord  Onslow ;  and  the  lease  could  not  preju- 
dice the  security,  nor  the  remainderman,  for  the  best  rent  must  be  re- 
fierved.'* 


948  Bringloe  t?.  GooDSON.   T.  T.  1838.  [732 

The  great  question  in  modern  times  has  been,  whether  the  leasing 
power  could  subsist  where  the  whole  life  estate  has  been  granted  away  : 
Long  V.  Rankin  decided  that,  by  means  of  a  covenant,  this  may  be  ef- 
fected; and  Walmesky  v.  Buiterworih,  Coote  on  Mortgages,  698, 
that  the  leasing  power  maybe  exercised  notwithstanding  grants  by  way 
of  security. 

Here,  the  term  for  ninety -nine  years  having  been  granted  by  way  of 
security  only,  the  grantor  was  the  person  entitled  to  the  rents  and  pro- 
fits when  he  executed  the  lease  of  1814;  Hen  v.  Bulkelt/;  and  that 
lease  was,  in  fact,  a  lease  in  possession. 

fV,  H.  Watson  in  reply.  It  does  not  appear  on  the  plea,  whether 
the  term  of  ninety-nine  years  was  by  way  of  security,  or  for  an  actual 
possession  :  and  the  Court  cannot  determine  whether  a  lease,  at  the 
best  rent,  is  a  benefit  or  an  injury  to  the  reversioner :  it  might  be  an  in- 
jury if  an  insufficient  tenant  were  accepted.  But  there  must  be  one  rule 
for  all  cases;  and  though  one  lease  may  be  beneficial  to  the  estate,  an- 
other might  be  injurious;  as  a  lease  created  upon  a  fine  paid. 

Cur,  adv.  vulL 

TiNDAL,  C.  J.  This  was  an  action  pf  covenant  brought  against  the 
defendant  for  the  recovery  of  certain  additional  rents  reserved  in  a  lease 
by  way  of  penalty  for  the  breach  of  farming  covenants.  The  lease 
was  made  in  1814  by  James  Sers,  the  tenant  for  life,  under  a  power  of 
leasing  given  to  him  by  the  will  of  his  father  Peter  Sers,  and  no  objec- 
tion is  taken  as  to  the  lease  not  being  made  in  compliance  with  the 
particular  terms  of  the  power.  The  plaintiff  claims  as  the  assignee  of 
the  reversion  of  such  lease,  resting  his  claim  upon  a  term  of  1000  years, 
created  in  the  year  1838  by  the  surviving  executor  named  in  the  will  of 
the  said  Peter  Sers,  under  a  power  gi^en  by  the  will  to  the  executors  to 
raise  money  for  the  payment  of  debts  and  legacies :  and  no  question 
whatever  is  raised  as  to  the  due  execution  of  this  power. 

But  the  defendant  sets  up  as  an  answer  to  the  plaintiff's  right  of  ac- 
tion, a  demise  by  James  Sers,  the  tenant  for  life,  to  Thomas  Clement, 
priorin  point  of  date  to  the  execution  of  the  leasing  power,  viz.,  upon 
the  7th  of  May,  1812,  for  the  term  of  ninety-nine  years,  if  James  Sers 
should  so  long  live;  contending,  that  the  creation  of  this  term  for  ninety- 
nine  years  suspended  the  exercise  of  the  leasing  power  during  the  con- 
tinuance of  such  demise. 

What  the  particular  object  or  intent  of  the  demise  for  ninety-nine 
years  may  have  been,  does  not  appear  to  us  judicially  either  by  the 
plea  which  sets  forth  the  indenture  of  demise,  or  by  the  replication.  No 
argument,  therefore,  can  be  derived  from  any  such  object  or  intention; 
but  the  demise  must  be  considered  simply  as  a  lease  for  ninety-nine 
years,  by  the  tenant  for  life,  not  taking  its  effect  under  the  power,  but 
out  of  the  estate  or  interest  of  the  tenant  for  life,  and  leaving  the  imme- 
diate legal  reversion  upon  such  lease  in  such  tenant  for  life.  And 
whether  as  against  the  lessee  for  1000  years  the  leasing  power  is  or  is 
not  suspended  by  this  demise  for  ninety-nine  years,  made  by  the  tenant 
for  life,  appears  to  be  the  principal  question  in  the  case. 

That  the  leasing  power  is  not  rfeA/ro^e^/,  appears  to  be  wi?ll  established 
by  the  cases.  The  tenant  for  life  not  having  conveyed  away  his  life 
estate,  but  only  granted  a  lease  for  years  to  Clement,  the  ntuiost  effect 
of  this  lease  is,  that  the  power  of  leasing  has  been  suspended  so  flir  as 
regards  the  lease  and  interest  of  Clement.     Long  v.  Rankin^  Sugdea 
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on  Powers,  App.  No.  2,  Dom.  Proc:  and  if  there  had  been  no  j.  \^ 
created  by  the  will  besides  that  leasing  power,  and  the  contest  i* 
taken  place  between  the  grantee  of  the  term  for  ninety-nine  yeai^ 
created  by  the  tenant  for  life,  and  the  lessee  for  twenty-one  years  under 
the  leasing  power,  there  can  be  no  question  but  that  the  former  must 
have  prevailed,  if  the  leasing  power  subsequently  exercised  operated  to 
the  prejudice  of  the  grantee. 

But  the  question  in  this  case  arises  between  the  plaintiff  claiming 
under  a  power  given  by  the  will  to  the  executors  in  trust,  and  the  les- 
see of  the  tenant  for  life  under  his  power;  and  to  determine  whether 
the  lessee  can  set  up  the  prior  grant  of  the  tenant  for  life,  it  is  necessary 
to  observe  the  legal  relation  in  which  the  several  estates  stand  >vith 
respect  to  each  other  as  to  their  priority.  It  is  well  established,  that 
whatever  estates  are  granted  by  virtue  of  a  power,  take  effect  as  if  they 
were  granted  by  a  deed  creating  the  power.  And,  consequently,  in  the 
present  case,  the  demise  for  1000  years,  under  which  the  plaintiff  claims, 
being  granted  under  the  power  given  by  the  will,  operates  as  if  it'had 
been  created  by  the  will  itself,  which  gives  such  power  to  the  executors. 
And  if  considered  as  created  by  the  will,  it  must  of  necessity  override 
the  lease  for  ninety-nine  years,  granted  by  the  tenant  for  life  out  of  his 
own  estate.  Again,  the  lease  for  twenty-one  years,  which  was  granted 
under  the  leasing  power,  supposing  that  power  not  to  be  absolutely 
suspended,  must  be  considered  as  if  granted  by  the  will  itself,  and  there- 
fore, in  any  case  not  affecting  the  interest  of  the  lessee,  as  overriding 
the  grant  made  by  the  tenant  for  life  out  of  his  own  estate.  The  case, 
therefore,  may  be  considered  as  if  it  stood  thus:  the  donor  of  the  power, 
having  granted  a  lease  for  twenty-one  years  to  Goodson,  afterwards 
grants  the  reversion  to  Bringloe  for  1000  years,  and  then  grants  an  es- 
tate for  life  to  James  Sers,  who  demises  to  Clement  for  ninety-nine 
years,  if  he  James  Sers  should  so  long  live.  Now,  if  the  lease  for  1000 
years,  made  in  1828,  instead  of  being  granted,  as  it  is,  under  the  power 
given  to  the  executors,  had  been  granted  under  a  power  given  to  the 
tenant  for  life,  Clement,  the  grantee  of  the  term  for  ninety-nine  years, 
whether  it  was  a  mortgage  term  or  otherwise,  might  well  insist  upon 
his  right  to  the  rents  and  profits  in  preference  to  the  appointee  of  his 
lessor;  or  if  the  lease  for  twenty-one  years  had  been  disadvantageous 
to  him,  he  might  possibly  have  a  right  to  dispute  that  also,  as  being 
granted  in  derogation  of  his  lease:  but  if  his  term  for  ninety-nine  years 
is  overreached  by  the  lease  for  1000  years,  the  term  for  ninety-nine 
years  cannot,  as  it  appears  to  us,  stand  in  the  way  of  the  plaintiff  the 
termor  for  1000  years,  to  prevent  his  recovering  the  rent,  in  the  same 
manner  in  which  he  might  have  done  if  the  lease  for  ninety-nine  years 
had  never  existed,  in  which  case  it  appears  clear  that  the  plaintiff  might 
sue  the  lessee,  as  assignee  of  the  reversion,  upon  the  principle  laid  down 
in  the  case  of  Isherwood  v.  Oldknow^  3  M .  &  Selw.  382. 

The  lease  for  1000  years  being  granted  by  Brown  the  surviving 
executor,  under  a  power  distinct  from  that  given  to  the  tenant  for  life, 
and  which  power  the  tenant  for  life  had  no  right  to  obstruct,  Clement, 
the  lessee  for  ninety-nine  years  under  the  tenant  for  life,  could  not  stand 
in  a  better  situation  than  the  tenant  for  life,  and,  therefore,  could  have 
no  right  to  set  up  his  interest  against  that  of  the  grantee  of  Brown  under 
the  power;  and  if  Clement  himself  could  have  no  such  right,  what  right 
can  the  lessee  for  twenty-one  years  under  the  power  have  to  set  up  the 
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right  of  Clement  against  the  grantee  of  Brown  ?  In  other  words,  as  the 
defendant  derives  his  interest  in  the  lease  for  twenty  years  from  the 
donor  of  the  power,  and  as  the  plaintiff  derives  his  reversionary  interest 
from  the  same  donor,  what  right  can  the  former  have  to  set  up  against 
the  latter  a  lease  granted  to  a  third  person  by  the  tenant  for  life  ? 

Upon  a  careful  examination  of  the  several  cases  which  have  been 
referred  to,  and  which  cases  are  collected  in  the  last  edition  of  Sugden 
on  Powers,  (especially  Ren  v.  Bulkeley;  Goodright  v.  Catovy  2  Dougl. 
460;  Tyrrdl  v.  Marsh,  3  Bingh.  31,  (11  E.  C.  L.  R.  17;)  and  Long  v. 
Rankin,)  it  will  be  found  that  they  are  all  so  much  distinguished  by 
their  circumstances  from  the  present,  that  no  one  of  them  affords  an 
authority  in  point ;  it  becomes  necessary  therefore  to  look  at  the  prin- 
ciple upon  which  this  case  is  to'  be  decided,  and  upon  principle  we  think 
that  there  has  been  no  suspension  of  the  leasing  power  given  to  the 
tenant  for  life,  so  far  as  regards  the  grantee  of  the  term  under  the  power 
to  demise  by  way  of  mortgage  given  to  the  executors;  and  upon  that 
ground  we  think  such  grantee  has  the  immediate  reversion  in  him,  and 
may  sue  upon  the  covenants  in  the  lease. 

Judgment  for  plaintiff. 


DOE  dem.  BARNES  against  ROWE  and  Others.— p.  737. 

1.  In  February,  1818,  M.,  by  antenuptial  settlement,  directed  that  land,  which  be  expected  to 
purchase  of  C,  should,  if  the  marriage  took  effect,  and  C.  be  able  to  convey,  be  conveyed  to 
the  use  of  trustees  of  the  marriage  settlement;  provided,  that  if  C.  could  not  convey,  no  obli- 
gation should  attach  on  M.  to  procure  a  conveyance  from  any  other  person;  nor  should  M.  be 
precluded  from  purchasing  for  his  own  benefit ;  C.  being  unable  to  make  a  title,  M  ,  in  Jane, 
1818,  afler  his  marriage,  purchased  the  land  of  H.,  and  then  conveyed  it  to  the  trustees  (^his 
marriage  settlemenL  In  1823,  M.  mortgaged  the  land  to  D.,  who  conveyed  it  to  plainiilf: 
Held,  that  the  conveyance  to  the  trustees  was  voluntary,  and  that  as  against  them  plaintifl'was 
entitled  to  the  land. 

2,  Upon  a  transfer  of  a  mortgage  upon  payment  of  the  sum  originally  advanced,  and  a  further 
sum  by  way  of  further  charge,  an  ad  valorem  stamp  upon  the  further  sum  is  sufficient  without 
any  deed  stamp. 

This  was  an  ejectment  brought  to  recover  about  twelve  acres  of  land 
in  the  parish  of  Iver,  in  the  county  of  Bucks,  upon  the  demise  of  John 
Barnes,  who  claimed  title  as  assignee  of  a  mortgage  granted  in  1823, 
by  William  Medley,  the  mortgagor,  to  one  Benjamin  D'Aranda.  The 
defendants  claimed  under  the  trustees  of  the  marriage  settlement  of 
William  Medley. 

It  appeared  that  one  Edmund  Higginson  having,  by  his  will,  made 
in  1798,  devised  his  real  estate,  of  which  the  premises  in  question  formed 
part,  to  trustees  for  the  purpose  of  sale,  and  having  afterwards  died,  one 
Clowes  had  agreed  for  the  purchase  of  the  land  in  question  at  a  sale  by 
public  auction.  But  disputes  having  arisen  respecting  the  timber,  the 
trustees,  in  1805,  filed  a  bill  against  Clowes  for  a  specific  performance, 
which  bill  was  dismissed  in  July,  1808.  In  November,  1808,  Clowes, 
in  his  turn,  filed  a  bill  against  the  trustees  for  a  specific  performance, 
which  bill  was  also  dismissed  in  1813.  From  this  order  of  dismissal 
Clowes  appealed,  but  afterwards  had  liberty  to  withdraw  his  appeal. 

In  the  mean  time,  Clowes,  in  1818,  sold  his  interest  to  Whittington 
and,  in  1816,  W^hiltington  sold  his  interest  to  Medley. 

In  February,  1818,  Medley,  by  settlement  made  before  marriage,  re- 
citing his  contract  with  Whittington,  directed  and  appointed  that  the 
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land  in  question,  in  case  the  marriage  should  take  eflfect,  and  Clowes 
should  be  enabled  to  convey,  should  be  conveyed  and  assured  to  the 
use  of  the  trustees  of  the  marriage  settlement ;  and  covenanted,  in  case 
Clowes  should  be  enabled  to  convey,  that  he  would  pay  to  Clowes  150/.. 
and  procure  the  piece  of  land  to  be  conveyed  to  the  trustees;  with  a 
proviso  that,  if  Clowes  should  not  be  enabled  to  make  such  conveyance 
or  assurance  of  such  piece  of  land  as  aforesaid,  then,  and  in  such  case., 
no  obligation  or  liability  at  law  or  in  equity  should  attach  on  him, 
Medley,  his  heirs,  executors,  or  administrators,  to  procure,  or  endeavour 
to  procure,  a  conveyance  from  any  other  person,  or  to  pay  the  value  of 
the  same,  or  the  said  sum  of  150/.,  to  the  trustees  by  way  of  satisfaction 
for  the  said  hereditaments ;  nor  should  Medley,  his  heirs,  &c.,  be  pre- 
cluded or  disabled  from  purchasing  the  same  for  his  or  their  own  bene- 
fit, any  thing  to  the  contrary  notwithstanding. 

After  the  marriage  had  taken  effect,  viz.  in  June,  1818,  Medley  ih- 
tained  a  conveyance  of  the  land  from  the  trustees  to  whom  it  had  been 
devised  by  Higginson;  and  in  February,  1819,  by  settlement, — reciting 
the  agreement  to  purchase  of  Clowes^  that  Clowes  had  not  been  ena- 
bled to  convey;  that  Medley  had  purchased  of  the  owners;  and  that  he 
was  desirous  to  convey  the  land  to  the  uses  of  his  marriage  settlement, — 
conveyed  the  same  to  the  trustees  of  such' settlement  accordingly. 

In  January,  1823,  Medley  mortgaged  the  land  in  question  (amongst 
other  premises)  to  Benjamin  D'Aranda  and  his  trustee  in  fee,  as  a  se- 
curity for  10,000/. 

In  April,  1828,  in  consideration  of  the  payment  of  10,000/.  to 
D'Aranda,  and  of  a  further  sum  of  4000/.  to  Medley,  by  way  of  further 
charge,  the  premises  were  conveyed  to  Ouvry  and  others;  and  by  them, 
in  1830,  further  conveyed  to  Barnes,  the  lessor  of  the  plaintiflf. 

The  original  mortgage  for  10,000/.  was  stamped  with  an  ad  valorem 
stamp,  applicable  to  that  amount ;  the  transfer  to  Ouvry  and  others, 
with  an  ad  valorem  stamp  applicable  only  to  4000/.;  and  the  transfer 
to  Barnes,  with  a  deed  stamp  of  1/.  15.?.  only. 

Payment  of  10,000/.  in  bank  notes,  upon  the  transfer  from  D'Ars^nda 
to  Ouvry  and  others,  in  the  presence  of  Medley,  was  proved  ;  but  an 
objection  was  made  at  the  trial,  that  the  payment  of  the  4,000/.  to 
Medley  was  not  proved,  the  witness  to  prove  the  payment  being  only 
able  to  say  that  a  check  was  given. 

A  verdict  having  been  obtained  for  the  plaintiff  before  Bosanquet,  J., 
at  the  Buckingham  Summer  assizes,  1837, 

B.  .Andrews  moved  to  set  it  aside,  and  enter  a  nonsuit  instead,  on 
three  grounds :  first,  that  the  land  was  vested  in  the  trustees  under 
Medley's  marriage  settlement ;  secondly,  that  the  transfer  of  the  mort- 
gage to  Ouvry  should  have  been  stamped  with  a  1/.  15*.  deed  stamp, 
in  addition  to  the  ad  valorem  stamp  for  4,000/. ;  and,  lastly,  that,  with- 
out proof  of  the  payment  of  that  4,000/.,  it  did  not  appear  that  the  les- 
sor of  the  plaintiff  was  a  purchaser  for  a  valuable  consideration. 

The  settlement  of  1819,  although  subsequent  to  Medley's  marriage, 
having  been  made  bona  fide  in  pursuance  of  the  settlement  of  1818, 
before  marriage,  was  not  voluntary,  and,  as  such,  fraudulent  as  against 
purchasers  for  a  valuable  consideration  ;  Doe  dem,  Otley  v.  Mannings 
9  East,  59.  Clowes,  indeed,  was  not  able  to  convey  the  land  as  con- 
templated in  the  settlement  of  1818;  but  it  was  immaterial  to  the  fair- 
ness of  the  transaction,  as  against  subsequent  purchasers,  whether  Med- 
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by  his  original  particulars  of  demand  ?  The  ground  of  application  here 
is,  that  the  original  particulars  were  framed  from  an  account  rendered 
by  the  defendant,  but  that  upon  the  plaintiffs'  going  to  America,  omis- 
sions were  discovered,  which  he  now  seeks  to  supply.  There  can  be 
no  reason,  in  justice  or  equity,  why  such  an  amendment  should  not  be 
allowed. 

Park,  J.  I  have  constantly  granted  these  orders  on  payment  of 
costs. 

Vaughan,  J.  The  plaintiffs,  having  relied  in  the  first  instance  on  an 
account  of  the  defendant,  seek  afterwards  to  add  to  their  particulars 
items  which  they  discover  to  have  been  omitted  in  that  account.  If 
this  were  a  new  cause  of  action,  the  amendment  would  not  be  allowed; 
but  the  declaration  remains  the  same,  and  what  is  sought  to  be  added 
to  the  particulars  is,  in  fact,  part  of  the  original  cause  of  action. 

CoLTMAN,  J.  It  has  been  considered  a  matter  of  course  to  allow 
amendments  of  particulars,  though  a  judge  would  pause  when  the 
amendment  is  sought  after  a  great  lapse  of  time.  But  here,  when  mat- 
ters are  discovered  which  ought  to  have  been  disclosed  by  the  defend- 
ant himself,  without  imputing  fraud  to  the  defendant,  I  think  the  plain- 
tiffs should  be  allowed  to  add  them  to  the  particulars.  The  rule  there- 
fore for  setting  aside  the  judge's  order  to  that  effect  must  be 

Discharged. 


PITCHERS  against  EDNEY.— p.  721. 

Kn  auctioneer,  who  is  sued  for  deposit  money  received  on  s  purchase,  and  who  pays  it  into 
Court,  under  an  order  for  the  vendor  and  purchaser  to  interplead,  is  entitled,  upon  the  termi- 
nation of  proceedings  between  vendor  and  purchaser,  to  receive  his  costs  out  of  the  deposit 
money.  ^ 

» 
The  defendant,  an  auctioneer,  had  sold  to  the  plaintiff  a  leasehold 
estate  belonging  to  John  Mousley,  and  held  in  his  hands  29/.,  the 
balance  of  the  deposit  money  paid  by  the  plaintiff,  after  d«ducting  5L 
8s,  for  auction  duty,  and  51.  advanced  to  Mousley  with  the  plaintiff's 
assent. 

The  plaintiff  having  raised  objections  to  Mousley's  title,  and  having 
refused  to  complete  the  purchase,  commenced  this  action  against  the  de- 
fendant to  recover  back  the  deposit  money. 

Mousley  directed  the  defendant  not  to  return  the  deposit  money,  and 
at  the  same  time  commenced  an  action  against  the  plaintiff  for  the  re- 
sidue of  the  purchase  money.  The  defendant  having  applied  to  a  judge 
at  chambers  under  the  interpleader  act,  1  &  2  W.  4,  c.  58,  an  order  was 
made  on  the  21st  of  April,  that  the  defendant  ^ould  pay  the  29/.  into 
Court ;  that  Mousley  should  deliver  a  declaration  in  the  action  he  had 
commenced  against  the  plaintiff,  and  proceed  to  trial  at  the  next  sittings; 
and  that  the  costs  of  the  plaintiff,  and  of  the  application  for  that  order, 
should  be  costs  in  the  cause. 

Mousley  having  failed  to  proceed  with  his  action,  and  having  become 
insolvent,  another  order  was  made  on  the  18th  of  May,  under  the  third 
section  of  the  interpleader  act,  rescinding  the  order  of  the  21st  of  April, 
and  directing  that  any  claim  of  Mousley  against  the  defendant  should 
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be  barred ;  that  the  defendant  should  take  the  29/.  out  of  Court,  and 
have  four  days  time  to  plead.     Whereupon, 

fVilde^  Ser'}t.^  on  the  part  of  the  defendant,  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  all  further  proceedings  in  this  cause 
should  not  be  stayed;  why  it  should  not  be  referred  to  one  of  the  mas- 
ters to  tux  the  defendant  his  costs  in  this  action,  together  with  his  costs 
of  and  occasioned  by  his  then  application  to  the  Court;  why  the  de- 
fendant should  not  be  at  liberty  to  receive  the  amount  of  such  costs,  out 
of  trie  sum  of  29/.  paid  into  the  hands  of  the  master  under  the  said  fiist- 
mentioned  order,  if  the  said  sum  of  29/.  should  exceed  the  amount  of 
such  costs;  or  the  whole  of  the  said  sum  of  29/.,  if  such  costs  should  ex- 
ceed that  amount;  why  so  much  of  the  order  secondly  above-mention- 
ed, as  directed  that  the  defendant  should  be  at  liberty  to  lake  out  of 
Court  the  said  sum  of  29/.  should  not  be  discharged  ;  and  why  the  plain- 
tiff should  not  be  at  liberty  to  take  out  of  Court  so  much  as  should  re- 
main (if  any)  of  the  said  sum  of  29/.,  after  deducting  therefrom  the  de 
fendant's  costs  when  so  taxed  as  aforesaid. 

Erie,  who  showed  cause,  contended  that,  under  the  interpleader  act, 
the  stakeholder  was  only  entitled  to  his  costs,  where  the  successful  liti- 
gant could  recover  them  back  from  a  responsible  third  party.  Here, 
the  third  party,  Mousley,  was  insolvent,  and  the  stakeholder  and  pur- 
chaser being  equally  innocent,  there  was  no  reason  why  the  purchaser 
should  defray  the  stakeholder's  costs.  In  Lucas  v.  T/ie  London  Dock 
Company y  4  B.  &  Adol.  378,  (24  E.  C.  L.  R.  80;)  the  company  who 
had  refused  to  deliver  wine  to  the  consignee  because  it  wajs  claimed  by 
a  third  person,  were  ordered  to  pay  the  consignee's  costs  upon  the  third 
person's  abandoning  his  claim  ;  but  that  was  because  they  had  required 
an  indemnity  from  the  consignee. 

Wilde,  in  support  of  the  rule.  The  stakeholder  is  entitled  to  costs,  at 
the  discretion  of  the  Court,  where  he  acts  fairly;  and  his  equities  are 
not  altered,  because  the  third  party  does  not  appear,  or  becomes  fhsol 
vent.  They  are  altogether  independent  of  the  question,  whether  the 
parties  go  on  to  litigation  or  not.  Here,  the  third  party  has  appeared, 
and  an  order  of  interpleader  has  been  made  against  him :  if  he  had 
gone  on  and  failed,  there  could  have  been  no  doubt  of  the  power  of  the 
Court  to  order  the  stakeholder  his  costs ;  and  the  case  is  the  same,  where, 
as  here,  he  makes  default.  In  Duear  v.  Mackintosh,  3  M.  &  Scott,  174, 
(80  E.  C.  L.  R.  283;)  Cotter  v.  Bank  of  England,  lb.  180,  (30  E.  C 
L.  R.  286;)  Parker  v.  Linnett,2  Dowl.'562;  and  Dabhs  v.  Humphries^ 
1  New  Cases,  412,  (27  E.  C.  L.  R.  438;)  the  stakeholder's  claim  has 
been  held  to  precede  that  of  the  litigant  parties. 

TiNDAL,  C.  J.  The  act  of  parliament  at  the  close  of  the  third  section 
has  given  authority  to  the  Court  to  make  such  order  between  such  de- 
fendant and  the  plaintiff,  as  to  costs  and  other  matters,  as  may  appear 
just  and  reasonable.  And  this  Court  has  gone  the  length  of  saying 
that,  in  the  first  instance  upon  application  for  a  rule  to  interplead,  the 
fund  shall  bear  the  costs,  and  the  party  in  the  wrong  shall  afterwards 
make  up  the  fund.  The  question  now  is,  whether  any  alteration  shall 
take  place  on  account  of  the  absence  of  that  party. 

I  am  not  inclined  to  lay  down  any  general  rule,  but  we  may  do  what 
is  reasonable  between  these  parlies;  and  if  there  were  any  thing  here 
to  show  that  the  plaintiff  ought  not  to  have  the  fund  reduced  by  the 
amount  of  the  stakeholder's  costs,  perhaps  our  decision  might  be  differ 
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sues  having  been  done  in  a  court  of  justice.  The  statute  2  G.  2,  c.  23, 
8.  23,  which  provides  for  the  taxation  of  attorneys*  bills,  is  a  remedial 
&ct;  Smithy.  Taylor,  7  Bingh.  262,  (20  E.  C.  L.  R. ;)  and  bills  of 
costs  for  business  done  in  a  court  of  quarter  sessions,  have  been  held 
taxable ;  Ux  parte  v.  Williams,  4  T.  R.  496,  Clarke  v.  Donovan,  5  T. 
R.  694,  Sylvester  v.  Webster,  9  Bingh.  388,  (23  E.  C.  L.  R. ;)  because 
it  has  always  been  the  practice  to  tax  them. 

The  Central  Criminal  Court,  which  was  established  by  4  &  5  W.  4, 
c.  36,  is  a  court  of  record,  of  oyer  and  terminer,  and  has  authority  to 
award  costs  under  58  G.  3,  c.  70,  ss.  4,  6,  12.  There  can  be  no  reason 
for  depriving  the  suitors  in  such  a  court  of  the  protection  afforded  by 
having  their  bills  taxed.  In  Becke  v.  Wells,  3  Tyrwh.  193,  1  Cr.  & 
Mee.  75,  where  the  bill  was  held  not  taxable,  the  business  was  done  in 
a  court  of  requests,  and  the  decision  turned  on  the  circumstance  that 
there  was  no  taxing  oflScer  in  that  court :  but  that  objection  cannot 
apply  to  the  Central  Criminal  Court,  for  the  judges  of  the  Court  of 
Queen's  Bench  are  members  of  it,  and  might  tax  the  costs  themselves, 
though  for  convenience  the  duty  is  committed  to  the  taxing  officer. 
Nor  is  the  taxation  confined  to  the  charges  as  between  the  prosecutor 
and  the  county :  at  the  quarter  sessions,  bills  are  taxed  as  between 
attorney  and  client ;  and  the  judges  of  the  Central  Criminal  Court  can- 
not be  taken  to  have  a  more  limited  jurisdiction.  In  Smith  v.  Wattk- 
worth,  4  B.  &  C.  364,  (10  E.  C.  L.  R.,)  it  was  held  that  an  attorney 
must  deliver  his  bill  for  business  done  in  the  Insolvent  Debtors'  Court, 
notwithstanding  some  proceedings  may  be  carried  on  in  that  court  by 
persons  who  are  not  attorneys ;  no  objection  of  that  kind,  therefore, 
ought  to  prevail  against  the  taxation  of  bills  in  the  Central  Criminal 
Court. 

Stephen  and  Channell  in  support  of  the  rule.  This  is  an  order  for 
an  officer  of  this  court  to  tax  a  bill  for  business  done  in  the  Central 
Criminal  Court.  The  statute  2  G.  2,  c.  23,  s.  1,  prohibits  any  but 
attorneys  from  practising  in  the  superior  courts  at  Westminster,  or  in 
any  other  court  of  record  in  England,  wherein  attorneys  have  been 
accustomably  admitted  and  sworn;  and  by  s.  23,  enacts,  that  "no 
attorney  or  solicitor  of  any  of  the  courts  aforesaid  shall  commence  or 
maintain  any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or 
disbursements,  at  law  or  in  equity,  until  the  expiration  of  one  month, 
or  more,  after  such  attorney  or  solicitor  respectively  shall  have  delivered 
unto  the  party  or  parties  to  be  charged  therewith,  or  left  for  him,  her, 
or  them,  at  his,  her  or  their  dwelling-house  or  last  place  of  abode,  a  bill 
of  such  fees,  charges,  and  disbursements ;  and  upon  application  of  the 
party  or  parties  chargeable  by  such  bill  unto  a  judge  or  baron  of  any 
of  the  said  courts  respectively  in  which  the  business  contained  in  such 
bills,  or  the  greatest  part  thereof  in  amount  or  value,  shall  have  been 
transacted,  it  shall  and  may  be  lawful  for  any  judge  or  baron  of  any  of 
the  said  courts  respectively  to  refer  the  said  bill  to  be  taxed  and  settled 
by  the  proper  officer  of  such  court." 

The  general  rule  under  this  act  has  been  that  no  bill  can  be  referred 
to  the  officers  of  one  of  the  superior  courts  except  for  business  done  in 
that  court.  To  this  rule  there  are  certain  exceptions ;  as  in  the  esse 
of  bills  for  business  done  at  quarter  sessions ;  Ex  parte  Williams, 
Clarke  v.  Donovan  ;  but  that  turned  on  the  ground  of  an  established 
practice ;  and  there  can  be  no  established  practice  as  to  the  Central 
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Criminal  Court,  which  has  existed  only  a  few  years.  There  is  no  gene- 
ral jurisdiction  in  the  judges  to  refer  bills  of  costs  to  be  taxed  ;  Day  ley 
V.  Kentish,  2  B.  &  Adol.  411,  (22  E.  C.  L.  R.,)  Howard  v.  Groom,  4 
Dowl.  21 ;  and  the  statute  2  G.  2,  c.  28,  s.  23,  only  gives  a  jurisdiction 
to  refer  bills  to  the  oflScers  of  those  courts  respectively  in  which  the 
business  has  been  done :  Ashton  v.  Molineux,  4  R  &  Adol.  469,  (24  E. 
C.  L.  R.)  Again,  in  the  Court  of  Quarter  Sessions,  there  is  a  taxing 
oflScer,  the  clerk  of  the  peace ;  but  in  the  Central  Criminal  Court, 
although  there  is  an  oflBcer  to  tax  between  the  prosecutor  and  the  county, 
there  is  none  to  tax  between  attorney  and  client ;  and  as  persons  who 
are  not  attorneys  may  practise  in  that  court,  they  would  escape  taxa- 
tion, even  if  an  attorney  were  liable  to  it.  The  law  does  not  sanction 
such  partiality ;  and  it  may,  therefore,  be  presumed  that  the  attorney's 
bill  is  not  taxable. 

In  the  Court  of  Quarter  Sessions,  persons  who  are  not  attorneys  are 
prohibited  to  practise,  22  G.  2,  c.  46,  s.  12 ;  and,  by  12  G.  2,  c.  13,  s. 
7,  the  same  prohibition  is  applied  to  practitioners  in  county  courts ;  for 
which  reason  bills  for  business  done  in  those  courts  have  been  held  tax- 
able. Wardle  v.  Nicholson,  4  B.  &  Adol.  469,  (24  E.  C.  L.  R.)  In 
Smith  v.  Wattleworth,  Lord  Tenterden  held-  that  an  attorney's  bill  for 
business  done  in  the  Insolvent  Debtors'  Court  was  taxable  by  analogy 
to  the  cases  for  business  done  at  quarter  sessions ;  but  he  did  not  advert 
to  the  distinction  that  none  but  attorneys  can  practise  at  quarter  ses- 
sions. The  present  case,  therefore,  ought  to  be  governed  by  the  prin- 
ciple established  in  Becke  v.  Wells;  which  is  sanctioned  by  Buller,  J., 
in  Stephenson  v.  Taylor,  4  T.  R.  124,  note,  by  ^a;  parte  Partridge,  2 
Meriv.  500,  3  Swanst.  38,  Williams  v.  Odell,  4  Price,  279,  and  Ex  parte 
King,  3  Nev.  &  Man.  437,  (28  E.  C.  L.  R.)  Cur.  adv.  vult. 

TiNDAL,  C.  J.  The  short  question  in  this  case  is,  whether,  pending 
an  action  brought  by  an  attorney  of  this  court  for  the  recovery  of  his 
bill  of  charges  for  business  done  in  the  Ceqtral  Criminal  Court,  a  judge 
may  make  an  order  for  the  taxation  of  such  bill  upon  the  usual  terms. 
And  we  are  of  opinion  that  such  order  may  be  made. 

That  the  action  is  brought  for  the  recovery  of  fees,  charges,  and  dis- 
bursements, at  law,  within  the  meaning  of  the  statute,  appears  to  us  to 
follow  from  the  consideration  of  the  constitution  of  the  court  in  which 
the  business  was  done.  The  Central  Criminal  Court  is  a  common  law 
court  of  oyer  and  terminer  and  general  jail  delivery,  a  court  which  has 
been  held  for  centuries  for  the  city  of  London  and  for  the  county  of 
Middlesex,  and  which  has  been  so  far  only  altered  and  modified  by  the 
provisions  contained  in  the  late  statute,  4  &  5  W.  4,  c.  36,  as  is  neces- 
sary for  the  purpose  of  comprehending  certain  defined  parts  of  the 
adjacent  counties,  within  the  jurisdiction  of  the  court. 

The  bill,  therefore,  falls  within  the  first  part  of  the  twenty-third  sec- 
tion of  the  2  G.  2,  c.  23,  as  a  bill  that  must  be  delivered  a  month  before 
action  brought :  upon  the  same  principle  that  a  bill  of  business  done  at 
quarter  sessions  has  been  held  to  fall  within  that  provision  of  the  statute. 
And,  undoubtedly,  the  general  understanding  and  practice  in  the  pro- 
fession has  always  been,  that  where  the  attorney's  bill  is  necessarily  to 
be  delivered  under  the  statute  before  action  brought,  the  same  falls  pIso 
within  the  second  branch  of  the  statute,  and  may  be  referred  to  be 
taxed.  One  objection  has  been  relied  upon  against  the  application  of 
the  statute  in  this  case,  namely,  that  there  is  no  taxing  officer  of  the 
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Central  Criminal  Court,  whereas,  at  the  quarter  sessions,  it  is  alleged 
there  is  a  taxing  officer,  the  clerk  of  the  peace.  But  we  think  the  clerk 
of  the  Crown,  in  the  Central  Criminal  Court,  must  he  considered,  for 
this  purpose,  as  standing  precisely  in  the  same  place  as  the  clerk  of  the 
peace  at  the  quarter  sessions.  The  clerk  of  the  peace  is  not  in  strict- 
ness a  taxing  officer  as  between  the  attorney  and  client,  although  his 
duty  calls  upon  him  to  regulate  the  charges  in  the  attorney's  bill,  as 
between  the  prosecutor  and  the  county :  and  as  he  has  been  considered 
a  taxing  officer,  there  seems  no  real  distinction  between  him  and  the 
clerk  of  the  Crown. 

But  we  rest  our  opinion  principally  upon  the  latter  part  of  the  twenty- 
third  section,  by  which  the  judges  of  the  respective  courts  are  required 
to  "  refer  the  said  bill  and  the  attorney's  demand  thereupon  to  be  taxed, 
although  no  action  or  suit  shall  be  then  depending  in  such  Court  touching 
the  same.**  For  we  think  those  words  do,  by  necessary  implication, 
recognise  the  authority  of  the  Court,  as  existing  before  and  at  the  time 
the  statute  was  passed,  to  refer  the  attorney's  bill  to  be  taxed,  where  it 
is  for  charges  at  law,  and  where  the  attorney  has  brought  his  action  to 
recover  the  amount,  and  such  action  is  still  depending  in  the  court  to 
which  application  is  made.  We,  therefore,  think  the  present  rule  must 
be  Discharged. 


WILSON  against  BUTLER.— p.  748. 

1.  A  committee  of  a  joint  stock  company  were  empowered  by  a  deed  executed  by  defendant  and 
others  to  certify  what  sum  was  necessary  for  discharsring  the  debts  of  the  company,  and  their 
certificate  was  to  be  conclusive  as  to  the  amount.  The  committee  certified  that  17,986/.  was 
necessary,  and  that  .529/.  was  defendants  proportion,  which  he  was  called  on  to  pay  to  plain- 
tiff, a  trustee  under  the  deed :  of  this  529/.  defendant  had  paid  150/.  un<ier  a  former  certificate 
to  the  same  effect,  and  he  was  told  that  credit  would  be  given  him  for  that  payment  In  an 
action  for  the  529/1,  plaintiff  having  joined  is^ue  on  a  traverse  of  an  allegation,  that  **tlie  com- 
mittee had  certified,  as  the  fact  was,"  that  17,986/.  was  required  for  payment  of  the  debts  of 
the  company,  Held,  that  defendant  was  not  estopped  from  showing  that,  by  reason  of  his  pay- 
ment of  the  150/.,  the  f<ict  was  not  that  17,986/.  was  required  as  aforesaid. 

2.  Such  certificate  having  been  signed  with  a  good  intention,  and  the  jury  having  negatived  fraud 
in  hct,  Held,  that  it  did  not  constitute  a  fraud  in  law. 

The  plaintiff  declared  in  covenant  upon  an  indenture  which  had  been 
entered  into  by  the  defendant  and  others,  holders  of  shares  in  a  joint 
stock  company  called  The  Imperial  Distillery  Company,  of  the  first  and 
second  parts,  with  the  plaintiff,  as  a  trustee,  of  the  third  part,  for  wind- 
ing up  the  affairs  of  the  concern,  which  had  turned  out  unprosperou^. 

By  this  deed,  after  reciting  the  embarrassed  position  of  the  company, 
occasioned  by  the  refusal  of  several  shareholders  to  pay  up  the  instal- 
ments due  upon  their  shares,  it  was  among  other  things  witnessed,  that 
a  committee  should  be  formed  of  persons  therein  named,  for  liquidating 
the  debts  and  winding  up  the  concerns  of  the  company;  that  the  major 
part  of  the  committee  should  have  power  to  decide  and  act ;  that  the 
said  several  persons,  parties  to  the  said  indenture  of  the  first  and  second 
parts,  or  their  respective  heirs,  executors,  or  administrators,  should  and 
would  contribute  and  pay,  in  equal  shares  and  proportions,  all  sums  of 
money  which  might  from  time  to  time  be  reqijired  for  the  payment  or 
satisfaction  of  all  or  any  of  the  debts,  sums  of  money,  bills  of  exchange, 
interest,  bills  of  costs,  salaries,  costs,  charges,  and  expenses,  due  from 
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the  company;  and  that,  accordingly,  each  of  them,  the  said  several  per- 
sons, parties  to  the  said  indenture  of  the  first  and  second  parts,  or  his  or 
their  respective  heirs,  executors,  or 'administrators,  should  and  would 
from  time  to  time,  within  ten  days  after  demand  made  thereof  in  writ- 
ing, either  by  the  said  plaintirf',  or  his  executors  or  administrators,  pay, 
or  cause  to  be  paid,  to  the  plaintifT,  his  executors  or  administrators,  the 
just  and  equal  proportion  of  him,  the  covenantor,  or  his  heirs,  executors, 
or  administrators,  of  all  and  every  sum  and  sums  of  money  which  should 
from  time  to  time  be  required  for  the  payment  or  satisfaction  of  all  or 
any  of  the  debts,  sums  of  money,  bills  of  exchange,  interest,  bills/of 
costs,  salaries,  costs,  charges,  and  expenses,  aforesaid;  and  that  the  cer- 
tificate for  the  time  being  of  the  said  committee,  or  the  major  part  of 
them,  of  such  sums  and  proportions,  should  be  conclusive  evidence  that 
the  money  was  required  or  wanted,  and  of  the  proportion  which  each 
person  or  his  representatives  should  be,  or  was,  or  were,  to  pay.  The 
declaration  then  averred  that,  on  the  15th  of  September,  1836,  the 
major  part  of  the  members  of  the  said  committee,  by  writing  under 
their  hands,  and  in  execution  of  the  powers  and  authorities  by  the  in- 
denture vested  in  the  committee,  did  certify,  as  the  fact  was,  that  the 
sum  of  17,986/.  was  then  required  or  wanted  for  the  payment  or  satis- 
faction of  some  of  the  debts,  sums  of  money,  bills  of  exchange,  interest, 
bills  of  costs,  salaries,  costs,  charges,  and  expenses,  aforesaid ;  in  ad- 
dition to  and  in  aid  of  the  other  moneys  then  already  received  from  the 
other  sources  in  the  said  indenture  mentioried,  and  then  being  in  the 
hands  of  the  said  committee;  and  that  the  sum  of  529/.  was  the  pro- 
portion which  the  defendant  was  to  pay  of  the  said  sum  of  17,086/.;  of 
which  said  certificate  and  the  premises  aforesaid  the  defendant  after- 
wards, to  wit,  on,  &c.,  had  notice,  &c.     Request,  and  refusal  to  pay. 

The  defendant,  by  his  sixth  plea,  traversed  that  the  committee  had  so 
certified  as  the  fact  was,  nor  was  it  the  fact ;  upon  which  traverse  issue 
was  joined. 

The  defendant  pleaded,  eighthly,  that,  at  the  time  of  making  the  cer- 
tificate by  the  committee,  the  sum  of  17,986/.  was  not  wanted  or  re- 
quired for  the  payment  of  the  debts  of  the  company ;  and  that  the  com- 
mittee, well  knowing  the  premises,  fraudulently  and  deceitfully  signed 
the  certificate,  with  intent  to  defraud  the  defendant  and  others. 

The  plaintiff  traversed  the  allegation  that  the  committee  fraudulently 
signed  the  certificate,  with  intent  to  defraud  the  defendant ;  upon  which 
traverse  issue  was  joined. 

It  appeared,  at  the  trial,  that  a  part  of  the  17,986/.  had  been  raised 
and  paid,  under  a  former  certificate,  to  the  committee,  for  the  purposes 
mentioned  in  the  indenture ;  that  the  defendant  was  one  of  the  persons 
who  had  paid  under  such  former  certificate  the  sum  of  150/.  towards 
and  in  part  of  his  share  of  the  sum  mentioned  in  the  present  certificate; 
that  in  four  other  actions  brought  under  this  deed,  the  defendant  had 
not  paid  the  150/.  due  under  the  former  certificate  ;  nor  had  the  majority 
of  the  members  of  the  company ;  but  that  when  the  589/.  was  demanded 
some  months  after  the  signing  the  present  certificate,  it  had  been  inti- 
mated to  the  defendant  in  this  action,  and  to  others  who  had  paid  the 
150/.  under  the  former  certificate,  that  credit  would  be  given  to  them 
for  the  sum  which  they  had  respectively  paid,  when  they  satisfied  the 
residue. 

The  jury  negatived  the  existence  of  fraud  •, 


958  Wilson  v.  Butler.   T.  T.  1838.  [751 

Whereupon  a  verdict  was  found  for  the  plaintiff,  with  leave  for  the 
defendant  to  move  to  enter  a  verdict  for  himself  on  the  sixth  and  eighth 
pleas.     Accordingly, 

Erie  obtained  a  rule  nisi  to  that  effect,  on  the  ground  as  to  the  sixth 
plea,  that  the  plaintiff  having  joined  issue  on  the  fact,  whether  or  not 
17,986/.  was  required  at  the  time  of  the  certificate  to  discharge  the  debts 
of  the  company,  the  plea  was  established  by  showing  that  that  sum  was 
not  requisite,  notwithstanding  the  committee  had  certified  that  it  was; 
and  as  to  the  eighth  plea,  that  the  committee,  having  certified  what  they 
knew  was  not  the  fact,  had  been  guilty  of  a  fraud  in  law,  notwithstand- 
ing their  intentions  might  have  been  to  promote  the  interest  of  the  entire 
company. 

Wilde,  Serjt.,  and  JVhateley  showed  cause  in  Easter  term.  With  re- 
spect to  the  sixth  plea,  they  contended  that,  by  the  terms  of  the  deed 
executed  by  the  defendant,  the  certificate  signed  by  the  committee  was 
to  be  conclusive  evidence  that  the  sum  specified  in  it  was  required  for 
the  purposes  of  the  company;  that  the  defendant  had  traversed  the 
making  of  the  certificate ;  and  that,  when  it  was  proved  that  the  certifi- 
cate had  been  made,  the  defendant  was  estopped  by  his  own  deed  to 
contest  the  accuracy  of  the  amount,  unless  he  could  show  fraud,  which 
the  jury  had  negatived  ;  as  in  JVhitehend  v.  Tattersally  1  Adol.  &  Ell. 
491,  (28  E.  C.  L.  R.  127;)  where  the  covenantor  and  covenantee  sub- 
mitted the  amount  of  damages  accruing  from  a  breach  of  covenant  to  an 
arbitrator,  it  was  held,  that  in  an  action  on  the  covenant  the  arbitra- 
tor's award  was  conclusive  as  to  the  amount  of  damages,  unless  the 
award  itself  could  be  impeached.  Doe  dem,  Morris  v.  Bosser,  3  East,  1 1. 

It  might,  however,  be  contended  that  the  amount  specified  in  the 
certificate  was  required  for  the  purposes  of  the  company.  The  majority 
of  the  members  of  the  company  not  having  paid  the  proportion  due 
under  the  former  certificate,  the  least  complicated  and  the  safest  course 
to  pursue  was  to  sign  a  second  certificate  for  the  whole  amount,  and 
give  credit  to  the  few  who  had  paid  in  the  first  instance,  for  the  sums 
they  had  advanced. 

The  verdict,  therefore,  on  the  eighth  plea  also,  was  consistent  with 
the  facts  proved;  for  the  offer  of  the  committee  to  give  credit  for  the 
sum  paid  was  conclusive  to  show  that  the  committee  had  no  fraudulent 
intention. 

BompaSf  Serjt.,  and  Cleasby^  in  support  of  the  rule,  as  to  the  sixth 
plea,  relied  on  the  circumstance  that  the  plaintiff  had  joined  issue  on  the 
question  whether,  in  point  of  fact,  the  sum  of  17,986/.  was  required  for 
the  company;  and  having  done  so,  it  was  open  to  the  jury  to  find  the 
truth  notwithstanding  the  estoppel ;  as  to  which,  the  offer  of  the  com- 
mittee to  give  the  defendant  credit  for  150/.  was  conclusive  to  show  that 
the  sum  of  17,986/.  was  not  required. 

Then,  as  to  the  eighth  plea,  the  committee  was  guilty  of  a  fraud  in  law, 
when,  for  the  purpose  of  compelling  payment,  they  signed  a  certificate 
which  stated  what,  within  their  own  knowledge,  was  not  the  ftcL 
Thus,  in  Polhill  V.  Walter,  1  Adol.  &  Ell.  114,  (28  E.  C.  L.  IL,)  a  bill 
was  presented  for  acceptance  at  the  office  of  the  drawee,  when  nc  was 
absent.  A.,  who  lived  in  the  same  house  with  the  drawee,  being  assured 
by  one  of  the  endorsees  that  the  bill  was  perfectly  regular,  was  induced 
to  write  on  the  bill  an  acceptance  as  by  the  procuration  of  the  drawee, 
believing  that  the  acceptance  would  be  made,  and  the  bill  paid  by  the 
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latter.  The  bill  was  dishonoured  when  due,  the  endorsee  brought  an 
action  against  the  drawee,  and,  on  proof  of  the  above  facts,  was  non- 
suited. The  endorsee  then  sued  A.  for  falsely,  fraudulently,  and  deceit- 
fully representing  that  he  was  authorized  to  accept  by  pro(;uration  ;  and, 
on  the  trial,  the  jury  negatived  all  fraud  in  fact :  it  was  held,  notwith- 
standing, that  A.  was  liable,  because  the  making  of  a  representation 
which  the  party  knew  to  be  untrue,  and  which  was  intended,  or  was  cal- 
culated, from  the  mode  in  which  it  was  made,  to  induce  another  to  act 
on  the  faith  of  it  so  that  he  might  incur  damage,  was  &  fraud  in  law, 
and  that  A.  must  be  considered  as  having  intended  to  make  such  repre- 
sentation to  all  who  received  the  bill  in  the  course  of  its  circulation. 
And  the  same  principle  was  established,  with  respect  to  the  givin 
of  characters,  in  Foster  v.  Charles,  7  Bingh.  105,  (20  E.  C.  L.  R.,)  an 
Carhet  V.  Brown,  8  Bingh.  33,  (21  E.  C.  L.  R.)  In  Pasley  v.  Freeman, 
3  T.  R.  60,  BuLLER,  J.,  said,  *'  The  fraud  is  that  the  defendants  pro- 
cured the  plaintiffs  to  sell  goods  on  credit,  to  one  whom  they  would  not 
otherwise  have  trusted,  by  asserting  that  which  he  knew  to  be  false. 
— The  cases  which  I  have  stated,  and  Sid.  146,  and  1  Keb.  522,  prove 
th&t  fraudulenter  without  sciens,  or  sciens  without  fraudulenter,  would 
be  sufficient  to  support  the  action. — And  if  a  man  will  wickedly  assert 
that  which  he  knows  to  be  false,  and  thereby  draws  his  Jieighbour  into  a 
heavy  loss,  even  though  it  be  under  the  specious  pretence  of  serving  his 
friend,  I  say  ausis  talihus  non  jura  subserviunt,''  And  in  Hay  craft  v. 
Creasy,  2  East,  103,  Lord  Kenyon  said,  "  The  defendant  affirmed  that 
to  be  true  within  his  own  knowledge  which  he  did  not  know  to  be  true. 
This  is  fraudulent ;  not,  perhaps,  in  that  sense  which  affixes  the  stain  of 
moral  turpitude  on  the  mind  of  the  party,  but  falling  within  the  notion 
of  legal  fraud,  such  as  is  presumed  in  all  the  cases  within  the  statute  of 
frauds.'* — "As  to  the  want  of  criminal  intention  in  the  party  making 
the  false  representation,  I  have  learned  from  Lord  Bacon's  maxims  that 
there  is  a  distinction  in  that  respect  between  answering  civiliter  et  crimi- 
naliter  for  acts  injurious  to  others :  in  the  latter  case  the  maxim  applies 
a^ius  nonfacit  reum  nisi  mens  sit  rea;  but  it  is  otherwise  in  civil  actions, 
where  the  intent  is  immaterial  if  the  act  done  be  injurious  to  another.'* 

Cur,  adv.  vult. 

TiNDAL,  C.  J.  The  point  brought  before  ns  in  this  case  relates  to  the 
mode  in  which  the  finding  of  the  jury  ought  to  be  entered  in  a  special 
verdict  upon  the  issues  raised  on  the  sixth  and  eighth  pleas.  The  de- 
claration contains  an  averment  "that  the  major  part  of  the  members  of 
the  committee  did,  by  writing  under  their  hands,  and  in  execution  of 
the  powers  and  authorities  in  the  said  indenture  vested  in  them,  certify, 
as  the  fact  was,  that  the  sum  of  17,986/.  was  then  required  or  wanted 
for  the  payment  of  some  of  the  debts,  &c.;  and,  further,  that  the  sum  of 
529/.,  was  the  proportion  which  each  of  the  parties  named  in  the  declara- 
tion (of  whom  the  defendant  was  one)  were  to  pay :"  and  the  sixth  plea 
traverses  in  terms  that  they  had  so  certified,  "as  the  fact  was,  nor  was  it 
the  fact;'^ — upon  which  traverse  the  issue  is  joined.  And  upon  the  evi- 
dence it  appeared  that,  in  point  of  fact,  a  part  of  this  17,986/.  had  been 
already  raised  and  paid,  under  a  former  certificate,  to  the  committee,  for 
the  purposes  mentioned  in  the  indenture;  and  that  the  defetidant  himself 
was  one  of  the  persons  who,  amongst  others,  had  actually  paid,  under 
such  former  certificate,  the  sum  of  150/.  towards  and  in  part  of  his  share 
of  the  sum  mentioned  in  the  present  certificate. 
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The  plaintiff  contends  that,  not ^vithstanding  such  proof,  the  finding 
upon  the  sixth  plea  ought  to  be  in  his  favour,  for  two  reasons;  first, 
that,  looking  at  the  whole  frame  of  the  deed,  the  certificate  is,  as  he 
contends,  substanfially  true;  for  although  some  of  the  parties  named  in 
the  declaration  had  paid  a  part,  by  far  the  majority  of  them  had  not 
paid  any  part  of  their  quota  of  the  17,986/. ;  and  that  it  was  open  lothe 
committee  to  consider  the  whole  sum  as  still  unpaid,  for  the  single  pur- 
pose and  object  of  making  all  contribute  equally;  the  committee  effect- 
ing, as  they  contended,  such  purpose  and  object,  by  intimating  to  the 
defendant,  and  the  others  who  had  paid  part  of  the  demand,  that  credit 
would  be  given  to  them  for  the  sum  which  they  had  respectively  paid 
when  they  satisfied  the  residue.  But  we  consider  the  certificate  which 
has  been  given  is  inconsistent  with  the  facts  proved  upon  the  trial;  and 
we  think  it  forms  no  excuse  for  certifying  a  larger  sum  to  be  due  from 
the  defendant  than  is  actually  due,  that  it  would  create  a  difficulty  or 
intricacy  in  the  certificate,  if  it  should  imbody  in  it  the  statement  of  the 
account  of  each  of  the  covenanters  as  it  really  stood ;  nor  is  it  an  excuse 
that  no  real  injury  will  be  eventually  occasioned  thereby  to  the  defend- 
ant or  the  other  covenanters;  for  the  certificate  is  either  true  or  false  at 
the  moment  it  is  made ;  and,  if  untrue  at  the  time  it  is  made,  the  notice 
given  to  the  defendant  when  the  larger  amount  was  demanded  from 
him,  that  instead  thereof  the  smaller  sum  would  be  accepted,  cannot 
set  up  the  truth  or  validity  of  the  certificate ;  the  more  especially  as  such 
notice  was  not  given  until  some  months  after  the  certificate  was  signed. 
The  plaintiff,  however,  further  contends,  that  the  defendant  is  estopped 
from  contesting  the  truth  of  the  certificate  by  the  stipulation  into  which 
he  entered  in  the  deed,  that  the  certificate  of  the  major  part  of  the  com- 
mittee of  the  sums  and  proportions  required  "shall  be  conclusive  evi- 
dence that  the  money  is  required  or  wanted,  and  of  the  proportion 
which  each  person  is  to  pay."  To  which  objection  it  appears  to  us  a 
sufficient  answer,  that  the  plaintiff  has  not  relied  upon  the  estoppel,  but 
.  has  himself  opened  the  truth  or  falsehood  of  the  facts  stated  in  the  cer- 
tificate by  averring  them  to  be  true,  and  thereby  making  the  truth  of 
such  facts  the  very  issue  which  the  jury  are  called  on  to  try;  and  that, 
on  an  issue  so  framed,  the  jury  are  bound  to  find  according  to  the  real 
truth  of  the  facts  proved  before  them.  We  therefore  think  the  issue 
raised  upon  the  sixth  plea  must  be  found  for  the  defendant. 

The  issue  upon  the  eighth  plea  is  raised  upon  the  question  whether 
the  committee,  "  well  knowing  the  premises,  fraudulently  and  deceit- 
fully signed  the  certificate  with  intent  to  defraud  the  defendant  and 
others  ;"  and  it  is  contended  by  the  defendant,  that  to  certify  that  which 
is  not  true,  and  not  true  to  the  knowledge  of  the  party  certifying, 
amounts  to  fraud  in  law,  and  that  the  verdict  on  this  issue,  also,  should 
be  foutid  for  the  defendant.  But  admitting  this  definition  of  fraud  in 
law  to  be  correct  when  applied  to  the  subject-matter  of  the  several  cases 
from  which  it  has  been  drawn,  as  in  the  false  representation  of  charac- 
ter and  the  like,  we  think  it  inapplicable  to  the  issue  as  framed  upon 
this  record.  For  we  cannot  understand  the  issue  in  any  other  light 
than  as  raising  the  question  of  fraud  in  fad  y  nor  can  we  conceive  terms 
more  apposite  than  the  present  to  express  the  charge  of  fraud  and  covin 
in  fact.  The  plea  imputes  the  conduct  of  the  persons  signing  the  cer- 
tificate to  some  unworthy  motives;  such  as  the  intention  to  raise  more 
from  the  contributors  for  private  purposes  of  their  own  than  was  ically 
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due,  or  the  like.  Whereas,  upon  the  evidence,  it  is  perfectly  clear,  from 
the  notice  given  at  the  same  time  with  the  demand,  that  the  only  object 
and  intention  of  the  committee  was  to  raise  by  one  single  ceriificate, 
which  applied  to  all  the  covenanters  equally,  the  proportion  that  was 
really  due  from  each  individual  contributor,  after  giving  him  credit  for 
the  sums  he  had  paid.  It  was  no  more  than  the  adopting  of  a  piece  of 
machinery  which  was  not  properly  calculated  for  the  object,  with  per- 
fect bona  fides  on  the  part  of  the  committee. 

We  think,  therefore,  the  finding  on  the  eighth  plea  should  be  entered 
for  the  plaintiff:  and  we  think  the  fact  found  in  four  other  actions 
brought  on  this  deed,  viz.:  that  in  those  actions  the  defendants  had  not 
paid  the  150/.  under  the  former  certificate  and  demand,  will  make  no 
difference  as  to  the  finding  upon  the  issue  raised  on  the  sixth  plea  in 
those  actions;  for  the  certificate  as  to  the  gross  sum  certified  to  be  due 
is  as  much  disproved  by  the  evidence  in  those  cases  as  in  the  present. 

Judgment  for  plaintiff. 


SIMPSON  against  Sir  W.  R.  CLAYTON,  Bart.— p.  758. 

A  ram  (ailing  short  of  three  years'  annual  value  of  Uie  premiaea  is  not  an  unreasonable  fine  for 
the  renewal  of  a  lease  by  the  Dutchy  of  Cornwall ;  and  the  rack  rent  paid  by  actual  occupien 
is  a  fair  criterion  of  the  annual  value.  Therefore,  a  lessee  of  the  dutchy,  who  had  underlet  on 
building  leases,  with  a  covenant  to  apply  for  and  do  his  utmost  to  procure  a  renewal,  and  who 
without  success,  offered  for  such  renewal  less  than  the  amount  of  two  years*  rack  rent  paid 
by  the  occupiers  of  the  under  lessees,  was  held  to  have  failed  in  th^  performance  of  his  cove- 
nant 

The  declaration  stated  that  Sir  W.  Clayton,  being  possessed  of  the 
tenements  and  premises  hereinafter  mentioned  to  have  been  demised^ 
for  the  residue  and  remainder  of  a  certain  term  of  years, — to  ii^it,  th^ 
residue  of  a  term  of  ninety-nine  years,  commencing  from  5th  of  March^ 
1777,  theretofore  granted  of  the  said  premises  {inter  alia)  under  and 
by  virtue  of  certain  letters-patent  under  the  great  seal  of  the  Duchy  of 
Cornwall,  if  three  persons,  viz.,  the  said  Sir  W.  Clayton,  George  Clay- 
ton, and  James  Medwin,  the  lives  nominated  in  the  said  letters-patent, 
should  so  long  live, — by  indenture  of  the  Ist  of  August,  1789,  demised 
them  to  Ismay  and  Harrison  for  sixty-five  years  and  one  quarter,  if  Sir 
W.  Clayton,  G.  Clayton,  and  J.  Medwin  should  so  long  live ;  and  cove- 
nanted that  he.  Sir  W.  Clayton,  his  executors,  administrators,  and  as- 
signs, and  all  other  persons  who  for  the  time  being  should  be  entitled 
to  the  said  letters-patent  and  the  premises  thereby  demised,  in  order  to 
confirm  the  said  term  thereby  granted  in  the  said  premises  to  Ismay  and 
Harrison,  their  executors,  administrators,  and  assigns,  absolutely  should 
and  would  from  time  to  time,  when  either  of  them,  the  said  Sir  W.  Clay- 
ton, G.  Clayton,  and  J.  Medwin,  or  any  other  person  or  persons  whose 
life  or  lives  should  be  nominated  and  appointed  in  any  future  letters- 
patent  in  his  or  their  place  or  stead,  should  happen  to  die  or  depart  this 
life  during  the  said  term  of  sixty-five  years  and  one  quarter  of  a  year, 
apply  for  and  do  his  and  their  utmost  endeavours  to  procure  a  renewal 
or  renewals  of  such  letters-patent  for  another  life  or  lives;  so  as  the 
said  Ismay  and  Harrison,  their  executors,  administrators,  and  assigns 
might  hold  and  enjoy  all  and  singular  the  premises  thereby  demised  to 
them,  for  the  whole  of  the  said  term  of  sixty-five  years  and  one  quarter 
of  a  year,  thereby  demised,  subject  only  to  the  rents  and  covenants  in 


962  Simpson  v,  Clayton.   T.  T.  1838.  [Tr.9 

the  indenture  mentioned,  and  without  the  said  Ismay  and  Hani^on. 
their  executors,  administrators,  and  assigns  being  compelled,  or  coui- 
pellable,  or  liable  to  pay  any  part  of  the  fine  or  fines  that  should  ^e 
paid  on  such  renewal. — Covenant  for  quiet  enjoyment. — The  declara- 
tion then  stated  the  entry  of  the  lessees,  and  several  mesne  assignments, 
by  which  five-sixths  of  the  premises  became  vested  in  the  plaintiff:  that 
on  the  1st  of  October,  1828,  G.  Clayton  died ;  that  on  the  28th  of 
July,  1833,  J.  Medwin  died ;  and  that  on  the  26th  of  January,  18^ 
Sir  W.  Clayton  died  ;  and  then  alleged,  as  a  breach,  that  Sir  W. 
Clayton,  in  his  lifetime,  did  not  nor  would,  either  on  the  death  of  the 
said  G.  Clayton  or  J.  Medwin,  in  order  to  confirm  the  said  term  granted 
in  the  said  premises  to  the  said  Ismay  and  Harrison,  absolutely  apply 
for  and  do  his  utmost  endeavours  to  procure  a  renewal  of  the  said  letters 
patent  for  another  life  or  lives,  so  as  the  plaintiff  might  hold  and  enjoy 
the  said  demised  premises  for  the  whole  of  the  said  term  of  sixty-five 
years  and  one  quarter  of  a  year,  subject  only  to  the  rents  and  covenants 
in  the  said  indenture  contained,  but  wholly  neglected  and  refused  so  to 
do :  that  thereupon,  and  by  reason  thereof,  and  on  the  death  of  the  said 
Sir  W.  Clayton,  the  said  term  granted  to  Ismay  and  Harrison,  ceased, 
and  became  and  was  ended  and  determined :  by  means  of  which  several 
premises  the  plaintiff  had  lost  and  been  deprived  of  all  the  rents,  profits, 
benefits,  and  advantages  which  would  have  arisen  and  accrued  to  him 
from  the  performance  of  the  covenant  of  Sir  W.  Clayton  in  that  behalf. 

Plea,— That  Sir  W.  Clayton  did,  on  the  death  of  G.  Clayton  and  J. 
Medwin  respectively,  in  order  to  confirm  the  said  term  granted  in  the 
premises  to  Ismay  and  Harrison,  absolutely  apply  for  and  do  his  utraoj>t 
endeavours  to  procure  a  renewal  of  the  said  letters  patent,  for  another 
life  and  lives. 

By  a  special  verdict  it  appeared  that,  between  the  years  1671  and 
1765,  seven  leases  of  the  property  in  question  had  been  successively 
granted  by  the  Duchy  of  Cornwall  to  the  Clayton  family  for  terms  not 
exceeding  thirty-one  years :  the  first  for  a  fine  of  2881.,  and  a  rent  of 
50Z. ;  the  second  for  a  fine  of  532Z.  6«.,  and  a  rent  of  50?. ;  the  third 
for  a  fine  of  350/.,  and  a  rent  of  161.  10«.  9d.,  (the  residue  of  the  50/. 
rent  having  been  discharged  for  a  fine  of  234?.  4«. ;)  the  fourth  for  a 
fine  of  354?.,  and  a  rent  of  16?.  10«.  9d. ;  the  fifth  for  the  same  fine 
and  rent ;  the  dixth  for  the  same  fine  and  rent ;  and  the  seventh  for 
a  fine  of  690?.,  and  a  rent  of  16?.  lOs.  9d. 

In  1776  a  private  act  was  passed,  entitled,  "  An  act  to  enable  W. 
Clayton,  Esq.,  during  his  life,  and  the  guardians  of  his  infant  children 
after  his  decease,  to  make  building  and  improving  leases  of  certain  lands 
and  premises,  part  of  the  manor  of  Kennington,  in  the  countv  of  Surrey, 
held  by  letters  patent  from  his  Majesty  as  part  of  the  Duchy  of  Corn- 
wall, and  to  raise  money  for  payment  of  the  fines  and  expenses  of  renew- 
ing the  said  letters  patent,  and  for  defraying  the  expenses  to  attend  the 
granting  building  and  improving  leases  ;'*  by  which, — after  reciting, 
among  other  things,  that  the  said  premises  held  under  the  afore-men- 
tioned letters  patent,  were  then  let  to  divers  tenants  at  rack  rents  by 
and  under  leases  for  several  terms  of  years,  at  several  yearly  rents, 
amounting  in  the  whole  to  the  yearly  rent  of  327?. ;  that  other  parii 
of  the  property  were  let  to  tenants  at  will  at  the  yearly  rent  of  31/. ; 
that  it  was  apprehended  and  believed  that  many  persons  would  be  will- 
ing to  enter  into  contracts  for  and  take  leases  in  possession  or  reversion 
of  many  parts  of  the  said  premises  for  the  purposes  of  building  or  im- 
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provements,  and  would  pay  considerable  improved  yearly  rents  for  the 
same ;  that  some  of  the  tenants  might  be  willing  to  surrender  their  then 
present  lease  or  leases  upon  reasonable  satisfaction  being  made  to  them 
for  the  same,  which  would  be  amply  Compensated  by  the  great  increase 
of  rent  such  building  lease  or  leases  would  produce ;  that  the  said  W. 
Clayton  had  applied  to  the  lords  of  his  Majesty's  treasury  to  accept  of 
a  surrender  of  the  then  present  lease,  and  for  the  grant  of  a  new  lease 
for  the  term  of  ninety-nine  years,  determinable  at  the  end  of  three 
lives,  which  their  lordships  had  agreed  to, — it  was  enacted,  among  other 
things,  that  it  should  and  might  be  lawful  to  and  for  the  said  W.  Clay- 
ton the  elder,  and  others  specified  in  the  act,  from  and  after  the  obtain- 
ing the  said  letters  patent  or  lease  from  his  Majesty  for  the  term  of 
ninety-nine  years,  determinable  as  aforesaid,  from  time  to  time  to  demise, 
lease,  or  grant,  or  to  contract  for  the  demising,  leasing,  or  granting  all 
or  any  part  of  the  said  premises  unto  any  person  or  persons  who  should 
be  willing  to  build  upon  or  in  any  other  manner  improve  the  same  for 
any  term  or  number  of  years,  in  possession  or  reversion,  not  exceeding 
ninety-nine  years,  to  be  computed  from  the  6th  of  April,  1776,  deter- 
minable on  the  dropping  of  such  lives  as  should  be  mentioned  and  con- 
tained in  the  said  letters-patent  or  lease  so  intended  to  be  granted ;  so 
as  upon  every  such  lease  there  should  be  reserved  and  made  payable, 
during  the  continuance  thereof,  the  best  and  most  improved  yearly  rent  or 
rents  that  could  be  reasonably  had  or  obtained  for  the  same ;  and  so  as 
no  fine  or  income,  or  anything  in  the  nature  of  a  fine  or  income,  should 
be  taken  for.  the  same :  that  it  should  and  might  be  lawful  to  and  for 
the  said  W.  Clayton  the  elder,  to  enter  into  a  covenant  or  covenants  in 
all  or  any  of  the  lease  or  leases  to  be  by  him  respectively  granted  by 
virtue  of  the  said  act,  that  he  and  all  other  persons  claiming  under  him 
should  and  would  from  time  to  time,  and  as  often  as  occasion  should  be 
or  require,  apply  for,  and,  in  case  the  same  could  be  obtained  on  rea- 
sonable terms,  procure  such  a  renewal  or  renewals  of  the  said  lease  or 
letters  patent  as  should,  from  time  to  time,  enable  him  or  them  to  com- 
plete and  make  up  the  full  term  and  terms  for  years  which  should  be  so 
granted  or  be  contracted  to  be  granted ;  and  that  when  and  so  often  as 
the  said  premises  should  be  renewed  by  the  said  W.  Clayton  the  elder, 
or  by  any  person  or  persons  claiming  under  him,  he,  the  said  W.  Clay- 
ton the  elder,  or  such  other  person  or  persons  who  for  the  time  being 
should  procure  such  renewal  of  the  said  lease  or  letters  patent,  should 
and  would, — upon  the  request  of  any  person  or  persons,  who  for  the 
time  being  should  be  entitled  to  the  term  or  terms  of  years  then  subsist- 
ing in  such  lease  or  leases  as  should  be  so  granted  by  the  said  W.  Clay- 
ton the  elder, — grant  to  him  or  them  such  further  or  other  lease  or 
leases,  term  or  terms  for  years,  of  and  in  the  respective  premises  so 
leased  by  the  said  W.  Clayton  the  elder,  as  would  from  time  to  time 
make  up  his,  her,  or  their  term  or  number  of  years,  the  full  and  com- 
j)lete  term  or  number  of  years  which,  in  and  by  such  original  lease  or 
leases,  so  to  be  granted  by  the  said  W.  Clayton  the  elder,  should  be  or 
be  agreed  to  be  granted ;  so  as  the  person  or  persons  requesting  such 
further  lease  or  leases  should  pay  unto  the  person  or  persons  who  should 
have  procured  such  renewed  lease  or  letters  patent  as  aforesaid  such 
sum  or  sums  of  money  as  should  be  an  equal  share  of  the  fine  or  fees 
which  should  have  been  paid  for  procuring  such  renewed  lease  or  letters 
patent,  in  such  proportion  liS  the  annual  rent  of  the  premises  to  be  com- 
prised in  such  further  lease  or  leases  should  bear  to  the  annual  rent  of 
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the  whole  of  the  said  premises  to  be  comprised  in  such  renewed  lease  or 
letters  patent ;  save  and  except  as  to  such  fines  and  fees  as  should  be 
paid  for  any  renewal  or  renewals  of  the  said  lease  or  letters-patent 
which  should  be  procured  w^ithin  the  last  twenty  years  of  such  term  or 
terms^  ass  should  be  granted  or  be  contracted  to  be  granted  by  the  said  W. 
Clayton  the  elder :  with  power  to  W.  Clayton  the  elder  to  borrow  money 
on  mortgage  to  reimburse  the  said  W.  Clayton  the  elder,  his  executors 
or  administra;tors,  so  much  money  as  he  or  they  should  pay  or  lay  out  for 
the  fine  or  fees  to  be  paid  for  granting  or  renewing  the  said  therein- 
before mentioned  lease  or  letters  patent  from  his  Majesty. 

By  letters  patent  of  6th  March,  1777,  in  consideration  of  the  surren- 
der of  the  former  letters  patent,  and  of  a  fine  of  468i.,  and  a  rent  of 
16Z.  10«.  9d.,  the  officers  of  the  Crown,  during  the  minority  of  the 
Prince  of  Wales,  demised  and  granted  the  premises  to  trustees  for  the 
Clayton  family  for  ninety-nine  years,  if  W.  Clayton,  George  Clayton, 
and  James  Medwin  should  so  long  live. 

The  value  of  the  interest  surrendered  by  W.  Clayton  as  part  con- 
sideration for  the  granting  of  the  new  letters  patent  was,  in  the  then 
present  money,  equal  in  value  to.  a  sum  of  1006^.  188.,  payable  nineteen 
years  thereafter,  that  is  to  say,  at  the  expiration  of  the  term  surrendered 
Dy  W.  Clayton  as  aforesaid. 

The  grant  by  the  last-mentioned  letters  patent  was  not  made  dispun- 
ishable of  waste ;  and  by  the  same  there  was  reserved  the  ancient  and 
most  usual  rent  for  the  premises,  payable  in  manner  and  form  as  by  the 
above-mentioned  act  of  parliament  was  in  that  behalf  required. 

Divers  demises  and  leases,  in  all  twenty-five  in  number, — one  of  the 
leases  having  been  made  by  the  W.  Clayton  in  the  act  of  parliament 
mentioned,  in  pursuance  of  the  power  and  authority  thereby  given  him, 
and  containing  the  covenant  on  the  part  of  the  lessor  to  apply  for  a 
renewal,  and  on  the  part  of  the  lessee  to  contribute  to  the  fine  to  be 
paid  on  such  renewal  as  in  the  act  mentioned,  and  the  remaining  twenty- 
four  of  the  said  leases  (including  therein  the  lease  to  Ismay  and  Harri- 
son in  the  declaration  mentioned)  having  been  made  by  Sir  W.  Clayton, 
Bart.,  after  he  became  entitled  to  the  rents  and  profits  of  the  estate 
and  premises  as  aforesaid,  and  each  of  the  leases  being  a  demise  or  lease 
of  a  certain  part  of  the  premises  mentioned  and  comprised  in  the  letters 
patent,  for  a  term  of  years  therein  mentioned,  determinable  as  therein 
mentioned, — were  duly  granted ;  and  by  the  several  leases  aforesaid  the 
whole  of  the  premises  mentioned  and  comprised  in  the  letters  patent 
were  demised  and  leased. 

The  terms  created  by  the  said  leases  were  long  terms  of  years,  namely, 
one  for  ninety-seven  years  and  three  quarters,  one  for  eighty-four  years, 
one  for  seventy-three  years,  one  for  sixty-nine  years  and  three  quarters, 
one  for  sixty-nine  years,  one  for  sixty-five  years  and  a  quarter,  ten  for 
sixty-five  years,  one  for  sixty-four  years  and  a  half,  one  for  sixty-one 
years  and  three  quarters,  one  for  sixty-one  years,  three  for  fifty-eight 
years,  and  one  for  twenty-four  years ;  and  were,  with  the  exception  of 
the  last-mentioned,  respectively  subject  to  be  determined  by  the  death 
of  W.  Clayton,  G.  Clayton,  and  J.  Medwin,  in  the  declaration  mentioned: 
at  the  time  of  this  action,  one  only  of  the  terms  for  which  the  leases 
were  granted,  viz.,  the  said  term  of  twenty-four  years,  had  expired  or 
run  out  by  effluxion  of  time,  or  had  ceased  or  determined  otherwise  than 
by  the  deaths  of  the  three  before-named  parties ;  and,  but  for  the  same 
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deaths,  the  terms  so  granted,  except  as  aforesaid,  would  have  continued 
for  many  years. 

The  total  amount  of  rent  or  income  which,  during  the  existence  of 
the  said  terms  of  years,  was  or  could  be  received  by  Sir  W.  Clayton 
from  the  premises  comprised  in  the  letters  patent,  was  the  annual  sum 
of  1238?.  78.  6d. 

Of  the  twenty-five  leases,  nine*  were  granted  previous  to  the  lease  of 
Ismay  and  Harrison,  and  fifteen  subsequently  thereto.  Six  of  such 
leases  were  granted  at  pepper-corn  rents ;  and  in  one  other  of  the  leases, 
comprising  one-sixth  .part  of  the  whole  premises  demised  by  the  letters 
patent,  there  was  contained  a  covenant  on  the  part  of  the  lessee  to  pay 
an  equal  share  of  the  fine  and  fees  to  be  paid  on  any  renewal  of  the 
said  letters  patent,  in  such  proportion  as  the  annual  rent  of  the  premises 
demised  to  such  lessee  bore  to  the  annual  rent  of  the  whole  of  the  pre- 
mises comprised  in  the  letters  patent ;  with  a  covenant  on  the  part  of 
such  lessee  to  build  seventy  houses.  In  three  other  of  the  leases  there 
was  contained  a  covenant  to  contribute  one-twentieth  part  of  the  fine  to 
be  paid  upon  any  renewal  of  the  said  letters  patent.  Eight  of  the  leases, 
prior  in  date  to  the  lease  to  Ismay  and  Harrison,  were  granted  in  con- 
sideration of  contracts  to  cover  the  whole  frontage  of  the  land  thereby 
demised  with  good  and  substantial  messuages  or  dwelling-houses.  The 
fifteen  leases,  granted  subsequently  to  the  lease  to  Ismay  and  Harrison, 
were  granted  in  consideration  of  contracts  to  build  124  houses.  On  the 
29th  of  September,  1791,  Sir  W.  Clayton  received  a  fine  of  1200Z.  as  the 
consideration  for  granting  one  of  the  leases ;  and  on  the  23d  of  September, 
1802,  a  fine  of  1400i.  as  the  consideration  for  granting  one  other 
of  the  leases ;  such  two  last-mentioned  leases  being  two  of  the  leases 
above-mentioned  to  have  been  granted  at  pepper-corn  rents. 

The  plaintiff  was  in  no  wise  party  to  or  cognisant  of  any  such  leases, 
or  the  terms  and  conditions  thereof,  save  the  said  lease  in  the  declaration 
mentioned. 

Sir  W.  Clayton,  on  the  1st  of  August,  1789,  by  an  indenture  of  lease 
then  made  between  him  of  the  one  part,  and  Ismay  and  Harrison  of  the 
other  part,  did  demise,  lease,  and  to  farm  let  unto  the  said  Ismay  and 
Harrison,  their  heirs,  executors,  administrators,  and  assigns,  certain 
pieces  or  parcels  of  land,  in  the  indenture  and  in  the  declaration  par- 
ticularly described,  and  on  the  terms  and  conditions  in  the  declaration 
mentioned. 

By  divers  mesne  conveyances  and  assurances,  five-sixth  parts  of  the 
estate  and  interest  of  the  said  Ismay  and  Harrison  in  the  premises 
demised  under  the  said  indenture  of  the  1st  of  August,  1789,  vested  in 
the  plaintiff. 

On  the  11th  of  October,  1828,  George  Clayton,  one  of  the  persons 
named  in  the  letters  patent,  died. 

On  the  17th  of  October,  1828,  Sir  W.  Clayton  applied  to  the  Crown, 
with  great  urgency,  for  a  renewal ;  however,  taking  into  account  the 
fines  taken  by  himself  in  two  instances,  he  offered  less  than  three  years* 
annual  value  of  the  premises,  calculated  according  to  the  rents  paid  by 
his  sub-lessees,  and,  after  a  protracted  negotiation,  the  Crown,  in  Sep- 
tember, 1831,  demanded  a  fine  of  46,917?.  and  a  rent  of  lOOOZ.  a  year, 
or  a  fine  of  63,210Z.  without  a  rent. 

This  demand  was  resisted  as  unreasonable :  two  memorials  were  sent 
in  by  the  sub-lessees,  showing  the  hardship  of  their  case,  and  a  fine  of 
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30^000/.  was  offered  by  them :  Ihis  being  refused,  Sir  W.  Clayton,  in 
March,  1833,  presented  a  petition  of  right ;  but  the  Attomey-Geneml 
objecting  to  that  course  of  proceeding,  and  consenting  to  become  a  de- 
fendant in  a  bill  in  Chancery,  a  bill  was  filed  in  July,  1833,  which  al- 
leged as  a  custom,  "  that  the  manor  of  Kennington,  with  the  demesne 
lands  thereof,  situate  in  or  near  the  pj^rish  of  Lambeth,  in  the  county 
of  Surrey,  is  parcel  of  the  possessions  of  the  Duchy  of  Cornwall,  and 
auch  demesne  lands  are  and  have  been  usually  granted  or  demised  for  terms 
of  years  at  fixed  annual  rents,  and  such  leases  have  been  constantly 
renewed  at  fines,  which  have  hitherto  been  assessed  in  a  certain  and  es- 
tablished manner;  that  such  grants  or  demises  of  the  said  demesne 
lands  have  been  at  all  times  made  to  a  few  persons  only,  who  thereby 
become  and  are  the  chief  or  immediate  tenants  to  the  Duchy  of  Corn- 
wall, but  by  whom  the  lands  have  been  again  usually  demised  or  sublet 
in  small  portions  to  under  tenants ;  that  large  portions  of  such  demesne 
lands,  and  particularly  such  parts  thereof  as  are  herein-before  described, 
were  originally  of  very  little  or  no  value,  being  marshy  and  wholly  un- 
cultivated, and  requiring  a  gfeat  expenditure,  to  an  amount  exceeding 
the  full  value  thereof,  before  the  same  could  be  made  applicable  to  any 
useful  purpose ;  that,  in  consequence  thereof,  and  in  order  to  promote 
the  cultivation  and  draining  and  improvement  of  the  said  lands,  and  at 
the  same  time  to  provide  for  a  just  correspondent  increase  of  the 
revenue  of  the  said  Duchy,  a  certain  fixed  tenure  or  mode  of  letting 
(the  date  and  commencement  of  which  are  unknown)  was  introduced, 
and  has  been  uniformly  established  and  adhered  to,  whereby  said  lands 
have  been  from  time  to  time  let  to  the  tenants  and  their  assigns  at  cer- 
tain small  fixed  annual  rents ;  and  such  leases  or  demises  have  been 
from  time  to  time  renewed  on  payment  of  reasonable  fines  ascertained 
by  a  certain  fixed  mode  of  calculation,  which  fines  have  in  all  cases 
never  exceeded  the  amount  of  two  years*  gross,  and,  deducting  one- 
third  for  repairs  and  other  out-goings,  or  what  was  deemed  equivalent 
thereto,  one  and  a  half  years*  net  value  of  the  lands  demised ;  and  thus 
the  tenants,  having  a  certain  established  right,  were  encouraged  to  im- 
prove the  said  estates,  and  the  Duchy  derived  the  benefit  thereof  in  the 
augmented  fines  of  successive  renewals ;  that,  pursuant  to  such  custom, 
portions  of  such  demesne  lands,  hereinafter  described,  have,  from  a 
period  beyond  memory,  from  time  to  time,  been  granted  and  demised  by 
the  Duke  of  Cornwall  for  the  time  being  to  persons  under  whom  the 
ancestors  of  the  plaintiff  derived  title,  and*  to  the  plaintiff  and  his  an- 
cestors for  terms  of  years  ;  and  that  in  all  such  leases  a  rent,  then  called 
and  being  an  ancient  yearly  rent  of  161,  10«.  9d,,  has  been  constantly 
reserved  and  made  payable ;  and  such  leases  have,  according  to  the 
custom,  been  renewable,  and  have,  in  fact,  from  time  to  time  been  renewed, 
in  consideration  of  the  payment,  at  each  renewal,  of  a  reasonable  fine  or 
premium,  which  has  been  uniformly  calculated  and  assessed  according 
to  or  in  conformity  with  such  established  rule  or  standard  as  aforesaid." 
The  lords  of  the  treasury  filed  their  answer,  but  before  the  cause 
could  be  heard  Sir  W.  Clayton  died.  A  bill  of  revivor  was  filed  by  his 
administrator ;  and  the  said  suit  and  the  matters  thereof  were,  on  the 
29th  of  May,  1834,  brought  before  the  Court  of  Chancery  for  hearing 
and  determination,  by  or  on  behalf  of  Sir  William  Robert  Clayton,  the 
defendant,  upon  a  motion  for  an  injunction  to  restrain  the  defendants 
in  the  said  suit  from  granting  leases  of  the  said  property  which  had 
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been  formerly  held  by  Sir  W.  Clayton,  amd  of  which  the  premises  de- 
mised by  the  indenture  of  the  Ist  of  August,  1789,  formed  part. 

On  the  11th  of  June,  1834,  the  then  Lord  Chancellor  gave  judgment 
in  the  matter  of  the  said  petition  against  Sir  W.  Clayton's  claim  to  a 
renewal  of  the  letters  patent,  and  dismissed  the  motion,  but  without 
costs. 

James  Medwin  died  in  July,  l533. 

No  other  persons  were,  either  before  or  after  the  making  of  the 
indenture  of  the  Ist  of  August,  1789^  nominated  or  appointed,  in  any 
letters  patent  granted  from  the  Duchy  of  Cornwall,  in  the  place,  or 
places,  or  stead  of  George  Clayton,  James  Medwin,  or  Sir  W.  Clayton, 
or  either  of  them ;  and  upon  the  death  of  Sir  W.  Clayton,  as  herein- 
before mentioned,  the  terms  respectively  granted  by  the  letters  patent 
of  the  6th  of  March,  1777,  and  by  the  before-mentioned  indenture, 
ended  and  determined. 

All  the  various  proceedings  taken  by  Sir  W.  Clayton,  down  to  the 
time  of  the  Lord  Chancellor's  judgment  on  the  11th  of  June,  1834, 
were  sanctioned  by  the  plaintiff. 

The  annual  rack  rent  value  of  the  premises  demised  by  the  letters 
patent  was,  at  the  time  of  the  death  of  George  Clayton,  and  in  Sep- 
tember, 1831,  21,095Z. ;  and  if  the  fine  so  demanded  by  the  Duchy  of 
Cornwall,  for  a  renewal  of  the  letters  patent,  ought  to  be  calculated  on 
the  annual  value  of  the  premises  taken  at  rack  rent,  the  jury  found 
that  the  fine  demanded  in  September,  1831,  was,  on  such  calculation,  a 
reasonable  fine.     They  found,  also,  that 

One  moiety  of  the  renta  received  by  Sir  William  Clayton,  annually 
laid  by,  would  exceed  the  fine  demanded  by  the  Duchy  of  Cornwall,  at 
the  time  the  same  was  so  demanded ;  and  that  the  value  of  the  fines  of 
1200Z.  and  1400Z.,  paid  to  Sir  William  Clayton  as  a  consideration  for 
the  granting  of  two  leases  as  aforesaid,  would,  at  the  like  period,  if 
they  had  accumulated  at  the  rate  of  4  per  cent,  per  annum,  amount  to 
the  sum  of  9001Z. : 

That  Sir  William  Clayton  was  always  ready  and  willing  to  take,  that 
he  offered  to  his  Majesty's  special  commissioners  for  managing  the 
affairs  of  the  Duchy  of  Cornwall,  to  take,  and  that  he  used  his  best 
endeavours  to  obtain  a  renewal  of  the  letters  patent  for  another  life  or 
lives,  upon  the  terms  stated  in  the  memorials  presented,  and  in  letters 
addressed  to  the  officers  of  the  Duchy,  and  in  the  bill  filed  in  the  Court 
of  Chancery  on  his  behalf,  and  to  pay  for  the  same  a  fine  to  be  estimated 
in  any  of  the  modes,  or  upon  any  of  the  principles,  pointed  out  and 
stated  on  behalf  of  Sir  William  Clayton,  in  the  said  memorials  and 
letters,  or  either  of  them,  or  in  the  bill  in  Chancery  so  filed  as  afore- 
said: 

That  Sir  William  Clayton  did,  on  the  death  of  George  Clayton  and 
James  Medwin  respectively,  in  order  to  confirm  the  term  granted  to 
Ismay  and  Harrison,  absolutely  apply  for  and  do  his  utmost  endeavour? 
to  procure  a  renewal  of  the  letters  patent  for  another  life  and  lives,  so 
that  the  plaintiff  might  have  and  enjoy  the  said  demised  premises  for 
the  whole  of  the  said  term  of  sixty-five  vears  and  one  quarter,  subject 
only  to  the  rents  and  covenants  in  the  indenture  contained,  according 
to  the  tenor  and  effect,  true  intent  and  meaning,  of  the  said  indenture 
and  of  the  said  covenant  of  Sir  William  Clayton,  by  him  in  that  behalf 
made ;  unless  it  was  incumbent  on  him,  in  point  of  law,  to  pay  the  fine 
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required  by  the  Duchy,  or  to  do  any  other  act  or  acts  than  thoae  by  the 
jurors  above  stated. 

The  case  was  argued  in  Easter  term  by 

Law  for  the  plaintiff.     He  contended, 

Ist.  That  the  covenant  in  the  lease  stated  in  the  declaration  ought  to 
be  construed  without  reference  to  the  letters  patent  prior  to  those  dated 
5th  March,  1777,  or  to  any  other  leases ;  and  that  neither  those  letters 
patent  nor  leases  were  evidence  in  the  cause. 

2d.  That  Sir  William  Clayton,  by  his  covenant  to  use  his  utmost 
endeavours  to  obtain  a  renewal,  was  bound  to  pay  or  offer  to  pay  such  a 
fine  as  that  renewal  was  marketably  worth,  upon  the  respective  deaths 
of  George  Clayton  and  James  Medwin. 

3d.  That  the  fine  so  to  be  paid  was  properly  calculated  on  the  annual 
rack  rental  or  improved  value  of  the  property  held  under  the  letters 
patent  dated  5th  March,  1777 ;  that,  therefore,  it  was  incumbent  on  Sir 
William  Clayton  to  pay  the  fine  demanded  by  the  Duchy  in  September, 
1831 ;  and  that  he  broke  his  covenant  by  omitting  to  do  so.  In  two 
instances  only  had  he  exacted  suitable  and  proper  covenants  from  his 
sub-lessees  to  contribute  towards  the  fine ;  if  he  had  done  so  with  all, 
as  required  by  the  private  act  of  parliament,  he  would  have  had  no  dif- 
ficulty in  performing  his  own  covenant.  A  fine  short  of  three  years 
annual  value  had  never  been  held  unreasonable  for  a  renewal;  and 
there  was  no  better  criterion  of  the  annual  value  than  the  rent  actually 
paid :  there  was  no  privity  between  the  Duchy  and  the  sub-lessees ;  and 
if  Sir  W.  Clayton  had  built  houses  himself,  the  rent  paid  by  the  occu- 
piers to  him  would  have  been  conclusive  as  to  the  annual  value  of  the 
property. 

4th.  That  Sir  William  Clayton  likewise  broke  his  covenant  after  the 
death  of  James  Medwin,  by  omitting  to  propose  to  the  Duchy  proper 
terms  for  the  renewal  of  the  letters  patent.  The  presenting  a  petition 
of  right,  and  filing  a  bill  in  Chancery,  was  no  performance  of  the  cove- 
nant to  propose  terms. 

Plati^  for  the  defendant,  contended, 

1st.  That  the  question  whether  Sir  William  Clayton,  the  testator, 
did,  on  the  deaths  of  George  Clayton  and  James  Medwin  respectively, 
apply  for  and  do  his  utmost  endeavours  to  procure  a  renewal  of  the 
letters  patent  in  the  declaration  mentioned,  so  that  the  plaintiff  might 
have  and  enjoy  the  demised  premises  for  the  whole  of  the  term  of  sixty- 
five  years  and  one  (juarter,  subject  only  to  the  rents  and  covenants  in 
the  lease  contained^  (being  the  only  issue  raised  by  the  pleadings,)  was 
a  question  of  fact  for  the  determination  of  the  jury ;  that  the  jury  had 
found,  as  a  matter  of  fact,  "  that  Sir  William  Clayton  did  so  apply  for, 
and  use  his  utmost  endeavours  to  procure,  a  renewal  of  his  said  letters 
patent  according  to  his  covenant,  unless  it  was  incumbent  on  him,  in 
point  of  law,  to  pay  the  fine  required  by  the  Duchy,  or  to  do  any  other 
act  or  acts  than  those  by  the  jurors  in  their  verdict  stated;"  that  it  was  • 
not  incumbent  on  Sir  William  Clayton,  in  point  of  law,  to  pay  the  fine 
demanded  by  the  Duchy,  or  to  do  any  other  act  or  acts  than  those  by 
the  jurors  found ;  and  that  the  acts  done  by  Sir  William  Clayton,  u 
found  by  the  jurors,  showed  a  sufficient  performance  of  the  covenant  to 
entitle  the  defendant  to  the  judgment  of  the  Court  upon  the  special 
verdict. 

2d.  That  Sir  William  Clayton  was  not  bound  by  the  private  act  of 
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1776,  but  his  father  and  guardians  only ;  and  as  the  mode  of  calculating 
the  fine  had  been  at  all  times  on  the  basis  of  the  rents  actually  paid  by 
the  sub-lessees,  and  not  on  the  rent  due  from  the  occupiers  of  the  houses, 
to  calculate  it  on  the  latter  basis  was  unreasonable  in  law.  It  would 
be  absurd  that  Sir  William  Clayton,  in  the  receipt  of  no  more  than 
12382.  Is.  6d.  a  year,  should  pay  a  fine  as  if  he  were  in  receipt  of 
20,0002.  a  year.  His  fine  should  be  in  proportion  to  his  interest.  The 
case  differed  from  a  rene\ral  of  copyholds,  for  there  the  party  paying 
the  fine  took  the  whole.  [Tindal,  C.  J.  Suppose  the  lord  of  a  manor 
gives  a  license  to  a  copyhold  tenant  to  lease  for  fifty  years ;  the  lessee 
builds,  and  the  tenant  dies;  is  not  the  fine  to  be  according  to  the 
improved  value  ?  ffaUan  v.  ffasaell,  2  Str.  1042,  3  Com.  Dig.  179.] 
Here,  by  the  practice  of  the  Duchy,  the  fine  had  always  been  calculated 
by  the  amount  of  rent  received  by  the  party  to  whom  the  renewal  was 
granted.  But  the  judgment  ought  to  be  arrested,  because  the  covenant 
declared  on  was  not  a  covenant  which  ran  with  the  land  so  as  to  enable 
the  plaintiff,  as  assignee  of  the  term,  to  sue  for  a  breach  of  that  cove- 
nant ;  and  because  it  appeared  by  the  declaration  that  the  plaintiff  was 
possessed  of  a  part  only,  viz.  of  five-sixths,  and  not  of  the  entirety  of 
the  demised  premises  for  the  term  granted ;  whereas  the  assignee  of  a 
part  only  of  the  demised  premises  cannot  by  law  sue  alone  for  the  breach 
of  a  covenant  which  is  not  capable  of  being  apportioned. 

The  covenant  did  not  run  with  the  land,  for  it  did  not  affect  the  land 
itself,  but  merely  the  collateral  interest  of  the  lessor ;  Spencer's  Case^ 
5  Rep.  16,  Mat/or  of  Congleton  v.  Pattison^  10  East,  130 ;  and  it  was 
not  apportionable.  If  the  possessor  of  five-sixths  of  the  property  should 
require  a  renewal,  and  the  possessor  of  the  remaining  sixth  decline  to 
accept  one,  what  could  the  lessor  do  7  A  covenant  to  repair  or  to  pay 
rent  might  be  divided,  but  a  covenant  to  renew  could  not. 

Law^  in  reply.  The  finding  of  the  jury  is  only  in  the  alternative ; 
and  the  covenant  runs  with  the  land,  being  in  the  nature  of  a  covenant 
for  title  or  for  quiet  enjoyment,  and  therefore  of  the  essence  of  the 
grant ;  Moore  159,  Condition ;  Isteed  v.  Stonely^  Anders.  82,  Bally  v. 
Wells,  3  Wils.  25,  Hyde  v.  Skinner,  2  P.  Wms.  196,  Doe  dem.  Bamford 
V.  Bayley,  12  East,  464,  Vyvyan  v.  Arthur,  1  B.  &  C.  410,  (8  E.  C. 
L.  R.)  Sampson  v.  Easterhy,  9  B.  &  C.  505,  (17  E.  C.  L.  R.,)  Shep.  Touchst. 
176.  There  can  be  no  difficulty  as  to  the  apportionment,  for  the  con- 
sent of  the  lessees  is  not  necessary  for  the  renewal ;  the  effect  of  it  is 
merely  to  confirm  the  estate  they  have  already ;  and  during  the  continu- 
ance of  that  estate  the  lessees  or  their  assignees  are  bound  by  the  lease. 
But  covenants  of  a  similar  description  have  been  held  susceptible  of 
apportionment;  Gammon  v.  Vernon,  2  Lev.  231,  Gongham  v.  King^ 
Cro.  Car.  221,  Stevenson  v.  Lamhard,  2  East,  575  ;(a)  the  plaintiff 
and  the  owner  of  the  remaining  sixth  part  are  tenants  in  common ;  and 
though  tenants  in  common  may  join  in  covenant,  there  is  no  authority 
which  decides  that  they  must  join  :  at  all  events  the  objection  can  only 
be  taken  by  plea  in  abatement :  Merceron  v.  Dowson,  5  B.  &  C.  479, 
(11  E.  C.  L.  R.,)  Hare  v.  Cator,  Cowp.  766.  Cur,  adv.  vult. 

Tindal,  C.  J.  The  special  verdict  in  this  case  has  been  found  in  an 
action  of  covenant  brought  by  the  plaintiff,  who  claims  as  assignee  of 
five-sixths  of  the  interest  of  the  original  lessee,  against  the  defendant 
as  administrator  of  the  lessor. 

(a)  See  also  Twynam  t.  Piekard,  2  B.  &  Aid.  105;  Palmers.  Edwarda,  Dougl.  187,  note. 
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It  appears  upon  the  record,  that  the  lessor,  William  Clayton,  Esq., 
afterwards  Sir  William  Clayton,  Bart.,  at  the  time  of  granting  the  lease, 
held  the  premises  in  question  (inter  alia)  by  letters  patent  under  the 
great  seal  of  the  Duchy  of  Cornwall  for  the  residue  of  a  terra  of  ninety- 
nine  years,  if  he,  the  said  Sir  William  Clayton,  George  Clayton,  his 
brother,  and  James  Medwin,  should  so  long  live :  and  that  the  said  Sir 
William  Clayton,  by  indenture  of  lease  dated  the  1st  of  August,  1789, 
demised  two  parcels  of '  land  therein  described,  being  part  of  the  pre- 
mises comprised  in  the  Duchy  lease  to  Ismay  and  Harrison,  to  hold  to 
them,  their  heirs,  executors,  administrators,  and  assigns,  for  sixty-five 
years  and  one  quarter  of  a  year,  from  the  24th  of  June  last  preceding, 
if  the  three  persons  named  in  the  said  letters  patent,  or  if  any  other  per- 
son or  persons  who  should  be  nominated  (in  manner  therein  described) 
in  any  future  letters  patent  of  the  said  premises,  should  so  long  live. 
And  after  setting  out  the  covenant  by  the  lessor,  as  to  procuring  a 
renewal  of  the  letters  patent  when  any  of  the  lives  should  fall  in,  upon 
which  the  breach  is  afterwards  assigned,  and  also  a  covenant  for  quiet 
enjoyment,  it  appears  by  the  record  that  the  precise  i^sue  raised  for  the 
determination  of  the  jury  was  this: — Whether  the  said  Sir  William 
Clayton,  the  lessor,  did,  on  the  death  of  George  Clayton  and  James 
Medwin  respectively,  in  order  to  confirm  the  said  term  granted  to  Ismay 
and  Harrison,  absolutely  apply  for  and  do  his  utmost  endeavour  to  pro- 
cure a  renewal  of  the  said  letters  patent  for  another  life  and  lives,  so  as 
the  lessees,  their  executors,  administrators,  or  assigns,  might  hold  and 
enjoy  the  said  demised  premises  for  the  whole  of  the  said  term  of  sixty- 
five  years  and  one  quarter  of  a  year,  subject  only  to  the  rent  and  cove- 
nants in  the  indenture  of  demise  contained. 

The  main  question,  therefore,  between  the  parties  turns  upon  the  pro- 
per sense  and  meaning  of  the  covenant :  for  when  the  intention  of  the 
contracting  parties  is  once  ascertained  from  the  covenant  itself,  it  is  not 
difficult  to  decide  whether  the  fact  found  by  the  jury  upon  the  special 
verdict  amounts  to  a  performance  thereof  or  not.  The  lessor  covenanted 
that  he  would,  when  either  of  the  cestui  que  vies  happened  to  die  or 
depart  this  life,  during  the  term  of  sixty-five  years  and  a  quarter, 
"  apply  for  and  do  his  utmost  endeavour  to  procure  a  renewal  of  the 
letters  patent  for  another  life  or  lives."  There  can  be  no  difficulty  in 
construing  the  meaning  of  the  former  part  of  the  covenant,  viz.,  "  that 
the  lessor  should  apply  for  a  renewal  of  the  letters  patent;"  and  there 
can  be  as  little  difficulty  in  arriving  at  the  conclusion  upon  the  facts 
found,  that  the  lessor  did  fully  satisfy  and  perform  this,  the  first  part  of 
the  covenant,  when  the  life  of  George  Clayton  fell  in ;  by  making  appli- 
cation for  the  renewal  in  the  proper  quarter ;  repeating  his  application 
-with  great  urgency;  and  pressing  it  by  every  means  in  his  power. 
This 'appears  both  from  the  fact  found  by  the  jury,  and  also  from  the 
various  documents  set  out  in  the  special  verdict,  perhaps  at  greater 
length  and  with  more  of  prolixity  than  was  absolutely  necessary  for  the 
establishment  of  that  point.  But  the  more  difficult  question  remains, 
namely,  what  construction  is  to  be  put  upon  the  latter  branch  of  the 
covenant,  *'  that  he  would  do  his  utmost  endeavour  to  procure  a  renewal 
of  the  letters  patent."  That  the  parties  did  not  mean  that  the  lessor 
should  bind  himself  to  procure  a  renewal,  absolutely  and  at  all  events,  is 
evident  from  the  very  words  of  the  covenant.  The  subject-matter  of 
the  covenant  leads  also  to  the  same  conclusion.     The  lessor  could  not 
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compel  the  Duchy  of  Cornwall  to  renew  any  life  or  lives  as  they  fell  in. 
The  Duchy  was  not  compellable  to  renew,  either  by  any  statutory 
obligation,  any  prescriptive  liability,  or  any  covenant.  So  far  as  appears 
upon  the  special  verdict,  the  renewal  was  a  matter  of  compact  and  agree- 
ment only.  The  fact  found  that,  in  four  out  of  the  seven  instances  of 
letters  patent,  granted  to  the  family  of  Sir  William  Clayton,  and  set 
out  in  the  special  verdict,  the  fine  paid  upon  the  renewal  of  each  was  of 
very  different  amount,  affords  the  strongest  proof  that  such  amount  was 
matter  of  compact  and  agreement,  and  nothing  else.  When,  therefore, 
the  lessor  covenanted,  "  that  he  would  do  his  utmost  endeavour  to  procure 
a  renewal  for  another  life,*'  the  necessary  intendment  is  that  he  cove- 
nanted to  do  everything  that  was  known  to  be  usual,  necessary,  and  pro- 
per, for  the  insuring  the  success  of  his  endeavour;  of  which,  as  it  appears 
to  us,  the  very  first  step  was,  to  bargain  with  the  Duchy  for  such  a  fine 
as  would  induce  them  to  renew,  and  to  pay  such  fine.  Sir  William 
Clayton  had  himself  paid  a  fine  on  the  granting  of  the  letters  patent 
under  which  he  then  held,  and  all  his  predecessors  had  done  the  same 
as  they  renewed  ia  sucgession.  It  could  not,  therefore,  but  have  been 
known  to  him,  that  doing  his  utmost  endeavour  must  necessarily  have 
comprised  the  payment  of  some  fine  to  the  Duchy.  And  any  doubt 
upon  such  interpretation  of  the  covenant  under  conaideration  must  be 
removed  by  the  concluding  terms  of  the  covenant  itself.  For  the  cove- 
nant goes  on  thus :  ^^  without  the  said  lessees  being  compelled  or  com- 
pellable, or  liable  to  pay  any  part  of  the  fine  or  fines  that  should  be 
paid  on  such  renewal."  Words  which  we  consider  to  be  capable  of  only 
one  interpretation,  namely,  that  both  the  lessor  and  the  lessees  under- 
stood that  some  fine  was  to  be  paid  on  renewal  of  the  letters  patent ; 
but  that  it  was  agreed  between  them  that  the  whole  of  such  fine,  what- 
ever might  be  its  amount,  should  be  borne  by  the  lessor  alone.  Now, 
if  the  performance  of  the  covenant  had  become  impossible  by  reason  of 
the  absolute  refusal  of  the  Duchy  to  renew  on  any  terms  whatever,  no 
doubt  the  defendant  would  have  excused  himself  from  any  breach,  by 
showing  that  he  had  used  his  utmost  endeavour,  though  ineffectually, 
to  procure  the  renewal ;  for  that  was  all  he  had  covenanted  to  do.  Or 
again,  if  the  officers  of  the  Duchy  had  refused  to  renew,  except  upon 
the  payment  of  a  fine  extravagant  and  unreasonable,  in  proportion  to 
the  value  of  the  property,  there  seems  little  doubt  but  that  such  a  refu- 
sal on  their  part  would  have  equally  excused  the  covenantor,  as  amount- 
ing in  effect  to  an  absolute  refusal  to  renew.  For  the  covenant  must 
have  a  reasonable  construction ;  and  it  never  could  have  been  intended 
by  the  contracting  parties,  that,  by  doing  his  utmost  endeavour,  he  was 
called  upon  to  do  more  than  to  pay  a  reasonable  fine ;  that  is,  the  fair 
and  marketable  price,  according  to  the  actual  value  of  the  estate  at  the 
time  when  it  became  necessary  to  put  in  a  new  life.  And  we,  there- 
fore, think  the  whole  of  the  inquiry,  as  to  the  breach  of  the  covenant 
having  been  incurred  or  not,  is  narrowed  to  this  single  point :  Whether 
it  appears,  upon  the  facts  found,  that  Sir  William  Clayton  has  been 
ready  to  pay  to  the  Duchy  a  reasonable  fine  for  putting  in  a  new  life; 
which  is,  in  effect,  the  same  question  as  that  contained  in  the  conclud- 
ing words  of  the  special  verdict, — "  Whether  it  was  incumbent  on  him, 
in  point  of  law,  to  pay  the  fine  required  by  the  Duchy.**  Now,  the 
special  verdict  finds,  in  terms,  that  the  fine  demanded  by  the  Duchy  of 
Cornwall,  in  September,  1831,  for  the  renewal  of  the  letters  patent  upon 
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the  death  of  the  said  George  Clayton,  was  a  reasonable  fine,  if  such  fine 
ought  to  be  calculated  on  the  annual  value  of  the  premises,  taken  at 
rack  rent.  And,  if  it  is  to  be  considered  as  a  question  of  law,  whether 
the  fine  demanded  was  reasonable  or  not,  we  have  no  difficulty  in  saying 
that,  in  our  judgment,  a  fine  which  falls  short  in  amount  of  three  years' 
annual  value  of  the  premises  cannot,  upon  any  principle  of  law,  or 
analogy  to  cases  which  have  any  bearing  on  the  subject-matter  of  in- 
quiry, be  deemed  unreasonable. 

But  the  question  still  arises,  and  it  is  that  upon  which  considerable 
argument  has  been  raised,  Whether  the  Duchy  can  calculate  the  amount 
of  their  fine,  not  by  reference  to  the  rent  paid  by  the  lessee,  but  upon 
the  rack  rent  of  the  houses  which  is  paid  by  the  tenants  in  actual  occu- 
pation. Now,  in  the  first  place,  we  see  no  rule  of  law,  nor  has  any  snch 
been  pointed  out  to  us,  by  which  the  Duchy  is  called  upon  to  look  to 
any  other  value  of  the  premises  at  the  time  when  they  are  contracting 
for  the  renewal  of  the  letters  patent,  than  the  actual  value  of  the 
premises  at  that  time,  at  the  rack  rent.  If  the  premises,  instead  of 
being  demised  to  sub-lessees,  had  been  built  upon  and  improved  by  the 
immediate  lessee  of  the  Duchy,  at  his  own  expense,  there  could  have  ex- 
isted no  better  criterion  or  test  of  the  real  annual  value  of  the  premises, 
than  the  rent  actually  received  by  the  lessee  from  the  tenants  in  posses- 
sion of  the  houses  built  by  himself  on  the  land.  And  the  right  of  the 
Duchy  to  assess  and  claim  a  particular  amount  of  fine*upon  renewal 
appears  to  us  to  be  precisely  the  same,  whether  the  improvements  have 
taken  place  by  the  act,  and  at  the  expense  of  the  lessee,  or  at  the  ex- 
pense of  others  to  whom  such  lessee  has  subdemised  the  land.  There  is 
no  privity  between  the  Duchy  and  the  sublessee :  the  Duchy  is  not 
bound  to  take  notice  that  there  is  any  sub-lease  in  existence ;  all  that 
must  necessarily  come  to  the  knowledge  of  the  Duchy  is  the  annual 
value  of  the  land  at  the  time  when  the  renewal  is  required. 

But,  in  the  second  place,  the  point  now  under  consideration  bears  a 
very  close  analogy  to  that  of  a  fine  claimed  by  the  lord  of  a  manor  upon 
the  admission  of  a  new  tenant  to  ^  copyhold,  where  the  estate  has  been 
improved  during  the  continuance  of  an  old  lease  granted  by  a  former 
copyhold  tenant  under  a  license  from  the  lord :  in  which  case  it  has  been 
held  that  the  lord  may  calculate  his  fine  upon  the  actual  improved  value, 
though  it  exceeds  the  amount  of  the  annual  rent  received  by  the  tenant 
himself;  Sir  William  Halton^  Bart,  v.  Hasselly  2  Str.  1042;  a  case 
much  stronger  than  the  present,  as  the  lord  of  the  manor  is  bound  to 
admit  on  payment  of  a  reasonable  fine.  We  cannot,  therefore,  hold 
that  the  fine  demanded  by  the  duchy  for  the  renewal  of  the  letters 
patent,  on  the  death  of  George  Clayton,  falling  short  in  amount,  as  it 
does,  of  three  years*  actual  value  of  the  premises  at  rack  rent,  is  any 
other  than  a  reasonable  fine.  And  as  it  appears,  upon  the  facts  found, 
that  Sir  William  Clayton  declined  or  neglected  to  renew,  upon  the  pay- 
ment of  that  fine,  we  think  he  has  not,  within  the  proper  meaning  of  the 
covenant,  done  his  utmost  endeavour  to  procure  a  renewal  of  the  letters 
patent.  And  even  in  the  calculation  of  the  amount  of  the  fine  which  he 
professed  himself  willing  to  pay,  it  does  not  appear  that  he  allowed  for 
the  full  annual  value  of  the  premises  to  himself;  for  although  he  in- 
cluded the  whole  of  the  annual  rents  which  were  paid  to  him,  he  did  not 
naake  allowance  for  the  fines  which,  in  some  instances,  he  had  taken 
upon  granting  the  leases.     And  such  being  the  view  we  take  of  the 
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breach  of  the  covenant  on  the  death  of  George  Clayton,  the  same  rea- 
soning must  apply  to  the  endeavour  to  procure  a  renewal  upon  the  death 
of  the  next  life,  James  Medwin ;  and  it  is  therefore  unnecessary  to  say 
more  than  that  there  appears  to  have  been  a  second  breach  of  the  cove- 
nant upon  the  occasion  of  his  death. 

The  defendant,  however,  has  urged  two  objections  against  the  right 
of  the  plaintiff  to  recover  in  this  action.  In  the  first  place,  he  contends 
that  the  covenant  upon  which  the  action  is  brought  is  not  a  covenant 
which  runs  with  the  land.  As  to  which  we  can  feel  no  doiibt,  but  that 
a  covenant  made  with  the  lessee  to  procure  the  original  letters  patent  to 
be  renewed,  and  the  lease  itself  under  which  the  tenant  holds,  to  be 
confirmed  absolutely  for  a  certain  term,  is  of  all  others  a  covenant  which 
more  strictly  and  peculiarly  may  be  said  to  run  with  the  land,  than  any 
other ;  inasmuch  as  it  affects  the  very  existence  and  continuance  of  the 
term  itself  created  by  the  lease.  And  the  judgment  of  the  Court  of 
King's  Bench,  in  the  case  of  Doe  v.  Haylet/,  12  East,  464,  affords  an 
authority  directly  in  point  upon  the  subject. 

It  is  further  objected,  that  the  plaintiff,  being  assignee  of  part  only 
of  the  interest  of  the  original  lessee,  cannot  sue  upon  this  covenant  to 
procure  a  renewal  of  the  letters  patent,  inasmuch  as  such  covenant  can- 
not, in  its  nature,  be  apportioned.  For  in  what  manner,  it  is  asked,  can 
the  defendant  procure  a  renewal  of  five-sixths  of  the  interest  which 
passed  under *the  Duchy  lease?  And  again,  if  the  assignee  of  the 
remaining  one-sixth  should  be  unwilling  to  continue  tenant  as  to  that 
interest,  is  the  defendant  compellable  to  take  it  to  himself  7  The  latter 
difficulty,  however,  does  not  seem  to  apply  to  the  case.  The  original 
lessees,  Ismay  and  Harrison,  took  an  interest  for  sixty-five  years  and  a 
quarter,  not  only  if  the  three  lives  named  in  the  Duchy  lease  should  so 
long  live,  but  if  any  other  person  or  persons  to  be  nominated  upon  the 
falling  in  of  their  lives,  should  so  long  live;  it  being  declared  to  be  the 
object  and  intention  of  the  renewal  that  the  lessee's  interest  should  be 
confirmed  absolutely  for  sixty-five  years  and  a  quarter.  It  is  not,  there- 
fore, optional  in  the  assignees  of  the  original  lessees  to  declare  whether 
they  will  take  any  interest  after  such  renewal  or  not :  they  take  for  the 
whole  term,  if  the  Duchy  lease  is  renewed  for  that  term  from  time  to 
time.  And  as  to  the  right  of  the  plaintiff  to  sue,  without  joining  the 
assignee  of  the  remaining  one-sixth,  it  is  to  be  observed  that  the  plain- 
tiff and  the  assignee  of  that  interest  are  tenants  in  common,  having 
separate  and  distinct  interests  in  the  term ;  and  that  the  damages  are, 
in  their  nature,  severable,  and  may  well  be  apportioned  by  the  jury  ac- 
cording to  the  value  of  the  share  of  each.  And  no  case  appears  to  have 
laid  it  down  that  tenants  in  common  must  join  in  an  action  of  covenant : 
the  utmost  that  has  been  established  seems  to  be  that  tenants  in  com- 
mon may  join  in  those  actions  of  covenant  which  are  merely  personal, 
and  several  in  damages  only,  as  on  the  covenant  to  repair.  1  Lev.  109. 
Raym.  80. 

Upon  the  whole,  therefore,  it  appears  to  us  that,  notwithstanding  the 
objections  urged  by  the  defendant,  the  plaintiff  has  the  right  to  sue  for 
the  proportion  of  the  damages  sustained  by  him  ;  and  that,  as  there  has 
been  a  breach  of  the  covenant  declared  upon,  the  plaintiff  is  entitled  to 
our  judgment  upon  the  facts  found  in  this  special  verdict. 

Judgment  for  the  plaintiff. 
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MAGRATH  against  HARDY.— p.  782. 

To  an  action  for  money  had  and  received,  defendant  pleaded  a  recovery  by  foreif^  attBcfament  at 
the  suit  of  a  creditor  of  plaintiff's,  and  that  the  creditor  bad  execution  of  the  sum  recovered  ac> 
cording  to  the  custom  of  London :  plaintiff  replied  that  no  execution  was  executed  ;  on  which 
defendant  joined  issue : 

Held,  that  without  execution  executed,  he  was  not  discharged  from  his  debt  to  plaintiff';  and  that 
having  joined  issue  on  the  fact  of  the  execution,  the  jury  were  not  estopped,  by  a  recoid  of 
satiHfaction  in  the  foreign  attachment,  from  finding  according  to  the  fact:  that  the  attorney  of 
defendant,  the  garnishee  in  the  foreign  attachment,  was  not  incompetent  to  prove  the  custom 
in  such  attachment :  and  that  it  is  no  answer  to  a  plea  of  recovery  under  foreign  attachment 
that  plaintiff  has  had  no  notice  of  the  proceedings. 

This  was  an  action  for  money  had  and  received  to  the  plain- 
ifTs  use,  to  which  the  defendant  pleaded,  fourthly,  a  recovery  against 
him  of  the  debt  sued  for,  by  foreign  attachment  in  the  Mayor's  Court 
ill  London,  in  which  attachment  one  Tyrie  was  the  plaintiff,  the 
present  plaintiff  was  the  defendant,  and  the  present  defendant  was  the 
garnishee. 

The  plea  set  out  with  particularity  the  custom  of  London  with  respect 
to  foreign  attachment,  of  which  the  part  which  was  material  to  the  pre- 
sent purpose  was,  that  the  custom  was  alleged  to  be  that,  after  pledges 
found  by  the  plaintiff  in  foreign  attachment  and  execution  had  and  ex- 
ecuted of  the  moneys  in  the  hands  of  the  garnishee,  the  garnishee  was 
discharged  against  the  defendant  of  the  sum  so  attacheA  and  had  in  ex- 
ecution. The  plea  then  stated  the  confirmation  of  the  custom  by  act  of 
parliament,  and  set  out  the  proceedings  in  the  usual  form,  and  the  judg- 
ment that  Tyrie  should  have  execution  of  410/.,  parcel  of  the  sum 
attached,  by  pledges  to  restore  the  same  if  Magrath  should  appear 
within  a  year  and  a  day  and  disprove  the  debt. 

The  plea  then  stated  the  issuing  of  a  precept  to  the  serjeant-at-mace 
for  levying  the  amount,  and  the  delivery  thereof  to  him  to  be  executed; 
that  thereupon  the  serjeant-at-mace  did  take  and  receive  from  the  now 
defendant  the  said  sum  of  410/.  so  attached  as  aforesaid,  and  without 
delay  had  the  same  in  Court  to  satisfy  Tyrie;  and  that  he  paid  and  de- 
*livered  the  same  to  Tyrie.  The  plea  then  averred  that  Tyrie  thereby 
had  execution  of  the  said  sum,  and  then  and  there  acknowledged  himself 
satisfied,  as  by  the  record  more  fully  appeared. 

To  that  plea  the  now  plaintiff  replied  that  he  never  had  notice  of  the 
proceedings  in  the  fourth  plea  mentioned;  that  Tyrie  had  not  execution 
executed  of  the  said  sums  according  to  the  custom  of  the  city;  that  the 
moneys  of  the  now  plaintiff  in  the  hands  of  the  now  defendant  were 
never  had  in  execution,  as  by  the  fourth  plea  might  be  supposed ;  that 
no  execution  founded  upon  the  said  supposed  judgment  in  the  said 
fourth  plea  mentioned,  was  ever  executed;  that  the  now  defendant  paid 
the  said  sum  of  410/.,  if  ever  it  was  paid,  without  compulsion  and  by 
connivance  and  collusion  with  the  said  Tyrie;  and  this,  the  plaintiff 
prayed  might  be  inquired  of  by  the  country. 

The  defendant  thereupon  joined  issue. 

At  the  trial  after  Michaelmas  term,  1836,  a  verdict  was  found  for  the 
plaintiff,  with  1000/.  damages,  subject  to  the  opinion  of  the  Court  upon 
the  following  case : — 

The  plaintiff  was  a  merchant,  who  carried  on  his  business  and  resided 
at  Jacmel,  St.  Domingo    from  1824  to  1834  inclusive  and  returned  to 
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England  in  the  latter  year.  The  defendant  was  also  a  merchant  in 
London. 

In  the  year  1827,  the  plaintiflF,  upon  his  own  account,  remitted  to  the 
defendant  a  bill  of  exchange  for  79/.  17^.  4^/.,  and  also  consigned  a 
cargo  of  coffee  for  sale  to  the  defendant. 

This  action  was  brought  to  recover  the  sum  of  585/.  13*.  7rf.,  being 
the  proceeds  of  the  bill  of  exchange  and  the  coffee,  and  interest  thereon, 
up  to  the  31st  of  December,  1835. 

It  appeared,  by  a  correspondence  between  the  plaintiff  and  defendant, 
that,  in  June,  1827,  the  plaintiff,  being  uncertain  whether  or  not  Tyrie, 
his  usual  agent,  was  in  London,  consigned  to  the  defendant  180  bags  of 
coffee,  with  directions  to  hold  the  proceeds  to  the  plaintiff's  order;  also  a 
bill  of  exchange  for  79/.  17*.  4d.,  which  the  defendant  was  also  to  hold 
to  the  plaintilTs  order. 

In  October,  1827,  the  defendant  apprized  the  plaintiff  that  the  coffee 
had  been  sold,  and  the  proceeds  paid  to  Tyrie;  but  with  the  understand- 
ing that  the  defendant  was  to  account  to  the  plaintiff  for  the  amount  if 
he  did  not  confirm  the  act,  or  if  he  drew  on  the  defendant  in  the  mean 
time. 

In  January,  1828,  the  plaintiff  wrote  to  say  he  should  dispose  of  these 
funds,  either  by  drawing  on  the  defendant,  or  requesting  the  proceeds  to 
be  paid  to  the  plaintiff's  order. 

In  April,  1828,  the  defendant  wrote  (in  answer  to  a  letter  of  the 
plaintifPs  of  February,  1828,  containing  a  duplicate  of  the  letter  of 
January)  that,  subsequently  to  the  defendant's  letter  of  October,  1827, 
Tyrie  had  lodged  an  attachment  on  the  amount  in  the  defendant's 
hands,  but  that  it  had  not  been  followed  by  any  ulterior  proceedings. 

In  June,  1828,  the  plaintiff  wrote  to  the  defendant  that  he  should 
look  to  him  for  the  proceeds  of  the  coffee,  in  virtue  of  his  letter  of  Octo- 
ber, 1827. 

The  plaintiff  afterwards  drew  a  bill  on  the  defendant,  dated  Jacmel, 
30th  of  April,  1830,  for  412/.  0*.  lOJ.,  payable  at  three  days'  sight  to 
Messrs.  Oldroyd,  Magrath,  and  Ward,  who  presented  it  for  acceptance 
to  the  defendant  on  the  23d  of  June  following,  when  the  defendant  de- 
clined to  accept  it. 

The  present  action  was  commenced  in  January,  1836. 

On  the  31st  of  January,  1828,  an  action  was  commenced  by  John 
Garnett  Tyrie,  the  son-in-law  of  the  defendant,  against  the  plaintiff,  in 
the  Mayor's  Court  of  London,  founded  upon  an  affidavit  of  debt  for  the 
sum  of  500/.  and  upwards ;  proceedings  by  foreign  attachment  were 
adopted  against  the  present  defendant  as  garnishee,  and  such  cause  pro- 
ceeded to  judgment  in  manner  hereinafter  stated  ;  but  no  writs  or  pre- 
cepts of  execution  were  issued  or  executed  in  thatcause,  or  served  upon 
the  defendant  in  that  cause,  or  the  garnishee,  the  now  defendant. 

At  the  trial  of  the  present  cause,  Ashley,  one  of  the  attorneys  of  the 
Lord  Mayor's  Court,  was  called  by  the  present  plaintiff:  he  was  the 
partner  of  Wardell  the  attorney  for  Hardy,  the  garnishee  in  the  Mayor's 
Court,  during  the  proceedings  in  T^rie  v.  Magrath;  and  the  defend- 
ant's counsel  objected  to  his  disclosure  of  any  facts  connected  with  that 
cause.  The  evidence  was  received  subject  to  the  opinion  of  this  Court 
as  to  its  admissibility.  He  stated  the  practice  of  that  Court  in  proceed- 
ings by  foreign  attachment  during  his  experience  of  twenty-five  years, 
to  have  been  according  to  the  course  hereinafter  set  forth : — 
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A  public  book  called  the  Action  Book  is  kept  in  the  Mayor's  Cooit 
Office,  used  by  all  the  atlomeys.  The  first  step,  with  a  view  to  obtain 
foreign  attachment,  is,  that  the  plaintiff  makes  affidavit  of  debt,  pre- 
pared by  and  sworn  before  the  plaintiff's  attorney  in  tlie  cause;  which 
affidavit  afterwards  remains  in  his  possession ;  the  plaintiff's  attorney 
then  makes  an  entry  in  the  Action  Book  of  the  names  of  the  parties, 
&c.  thus; — ^'^In  the  Mayor's  Court,  London,  1828.  January  31st, 
Henry  Jason  Magrath,  defendant,  at  the  suit  of  John  Garnett  Tyrie, 
plaintiff,  in  a  plea  of  debt  upon  demand  of  1,000/.  of  lawful  money  of 
Great  Britain:  sworn  500/.  and  upwards.  RtynaU  (attorney's  name«) 
— Pledges,  &c. 

'*  Attachment  thereon  made  in  the  hands  of  John  Hardy,  the  same 
day,  between  two  and^three  afternoon,  by  C.  Sewell." 

This  book  is  kept  in  the  Lord  Mayor's  Court,  lying  open  in  the  of 
fice ;  but  no  one  has  custody  of  it.  , A  paper  is  next  prepared  by  the 
plaintiff's  attorney,  directed  to  the  garnishee,  called  an  attachment  pa- 
per :  no  precept  or  process  is  issued  against  the  defendant,  nor  any  ac- 
tual default  made,  nor  are  there  any  returns  of  nihil  or  defaults  or  other- 
wise, made  to  any  process :  the  defendant  is  not  actually  called :  the 
serjeant-at-mace  serves  the  attachment  on  the  garnishee,  and  then  makes 
an  entry  in  the  Action  Book  that  he  has  done  so, and  signs  it:  upon  the 
expiration  of  four  clear  days, — neither  of  the  days  being  a  dies  non^ — 
after  service  of  the  attachment,  if  no  appearance  is  entered,  a  paper  is 
prepared  by  the  plaintiff's  attorney,  called  a  summons,  directed  to  the 
garnishee:  no  entry  is  made  of  that  summons,  or  of  the  service  of  it: 
the  sergeant-at-mace  delivers  the  original  summons,  but  makes  no  entry 
of  it,  and  communicates  orally  to  the  plaintiff's  attorney  the  fact  of  ser- 
vice :  when  the  garnishee  appears,  such  appearance  is  made  by  his  at- 
torney marking  in  the  Action  Book  that  he  appears  for  the  garnishee, 
naming  him  ;  and  the^  are  the  only  entries  in  the  book.  A  record  is 
then  made  up  by  the  plaintiff's  attorney,  stating  the  cause  of  action ; 
that  the  plaintiff  prayed  process  according  to  the  custom,  &c.,  which 
was  granted :  that  the  serjeant-at-mace  had  summoned  the  defendant 
to  answer  the  plaintiff;  that  the  said  serjeant-at-mace,  at  the  same  Court, 
returned,  according  to  the  said  custom,  that  the  defendant  had  nothing 
within  the  said  city  whereby  he  could  summon  him,  nor  w.as  he  found 
within  the  same ;  and  that  at  the  same  Court  the  defendant  was  so- 
lemnly called,  and  did  not  appear,  but  made  default:  then  it  is  alleged, 
at  the  same  Court,  that  the  garnishee  owes  to  the  defendant  500/.;  pro- 
cess is  thereupon  prayed  against  him  to  attach  the  same,  so  that  the  de- 
fendant may  appear,  &c.;  and  then  it  is  commanded  to  the  serjeant-at- 
mace,  that  he  attach  the  said  defendant  by  the  said  500/.,  so  being  in 
the  hands  of  the  garnishee,  so  that  the  defendant  may  appear,  &c.  It 
is  then  stated  by  the  record  that  the  defendant  was  afterwards  sum- 
moned to,  and  solemnly  called  at,  four  several  subsequent  Courts,  but 
did  not  appear,  and  made  four  defaults;  and,  thereupon,  after  the  said 
four  defaults  recorded  by  the  Court,  process  is  prayed  to  warn  the  gar- 
nishee. The  record  is  made  up  before  the  garnishee  pleads,  containing 
his  appearance,  and  the  record  in  that  stale  is  handed  by  the  plaintiff's 
attorney  to  the  registrar,  who  enters  an  imparlance;  the  parchment  roll 
and  the  record  is  then  handed  to  the  garnishee's  attorney  by  the  regis- 
trar. A  rule  to  plead  is  given  orally  by  the  plaintiff's  attorney,  and 
the  registrar  makes  an  entry  of  such  rule  upon  the  roll  and  in  his  own 
book.     The  record  is  then  handed  to  the  attorney  of  tlie  garnishee,  and 
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when  the  time  for  pleading  is  expired,  the  attorney  for  the  plaintiff  again 
demands  the  record ;  the  attorney  for  the  ganiishee  puts  his  plea  on 
the  record ;  the  registrar  then  authenticates  it  by  an  entry  on  the  re- 
cord ;  and  joins  the  issue  upon  it :  but  no  other  than  the  entries  before 
staled  are  made  of  any  of  these  proceedings. 

The  record  is  handed  by  the  registrar  back  to  the  plaintiff's  attorney, 
and  remains  with  him,  and  he  inserts  the  cause  in  the  list  of  causes 
for  trial  prepared  by  the  registrar.  If  the  cause  be  tried,  the  registrar 
marks  the  verdict,  and  no  further  entry  of  it  is  made.  The  postea  is 
made  up  by  the  plaintiff's  attorney,  who  retains  the  record  afterwards 
in  his  own  possession.  An  entry  of  judgment  is  made  by  the  registrar 
forthwith  upon  the  record  at  the  instance  of  the  successful  party,  who 
is  entitled  to  sign  judgment  on  the  day  following  that  of  the  trial.  The 
plaintiff  afterwards  finds  pledges;  and  it  is  the  duty  of  his  attorney  to 
see  that  they  are  substantial.  Ir^  Tyrie  v.  Magrath^  the  pledges  were 
substantial  and  responsible  persons.  A  certificate  of  judgment  is  after- 
wards made  out  by  the  plaintiff's  attorney,  according  to  the  following 
form ; — 

"  Mr.  John  Hardy. — I  do  hereby  certify  that  judgment  hath  been  en- 
tered against  you  in  the  Lord  Mayor's  Court,  London,  at  the  suit  of 
John  Garnett  Tyrie,  plaintiff,  for  the  sum  of  410/.  heretofore  attached 
in  your  hands,  as  the  proper  moneys  of  Henry  Jason  Magrath,  defend- 
ant; and  that  security  hath  been  given  by  the  plaintiff  in  the  said  at- 
tachment for  restitution  of  the  said  moneys,  if  his  debt  shall  be  disproved 
according  to  the  custom:  as  by  the  record  of  the  said  judgment,  now 
remaining  in  the  said  Court,  appears.  Dated  the  22d  day  of  July,  1830. 
G.  T.  R,  Reynaly  plaintiff's  attorney,  Lord  Mayor's  Court  Office,  Royal 
.  Exchange." 

No  entry  is  made  of  that  certificate  ;  it  is  usually  served  on  the  gar- 
nishee's attorney;  and  the  plaintiff, or  his  attorney,  if  the  garnishee  will 
pay,  receives  the  money.  If  he  refuses  to  pay,  he  may  be  taken  into 
custody.  When  the  money  is  paid,  the  practice  is  to  make  an  entry  of 
satisfaction  on  the  record  ;  and  that  ^as  done  in  Tyrie  v.  Magrath, 
The  debtor  (defendant)  may  at  any  time  come  in  and  dissolve  the  at- 
tachment before  satisfaction  has  been  entered  ;  but  when  it  is  entered 
of  record,  he  must  come  in  within  a  year  and  day  afterwards. 

It  was  further  proved  that,  until  lately,  writs  of  execution  were  rarely 
issued  or  executed ;  but  that,  latterly,  it  had  been  considered  necessary, 
and  such  writs  were 'accordingly  issued  and  executed. 

The  proceedings  in  the  cause,  Tyrie  v.  Magrath^  were  conducted 
throughout  in  conformity  with  the  practice  above  set  forth. 

The  present  defendant  called  no  witnesses,  but  gave  in  evidence  an 
examined  copy  of  a  judgment  in  the  cause  of  Tyrie  v.  Magrath. 

It  was  agreed  that  the  Court  might  exercise  the  same  power  and  dis- 
cretion of  amending  the  record  as  the  judge  at  Nisi  Prius  could  under 
4  &  5  W.  4,  c.  42  ;  and  that  the  Court  should  be  at  liberty  to  draw  the 
same  conclusions  as  the  jury  might  have  done  from  the  facts  stated. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover;  and  if  so,  the  damages  were  to  be  410/.,  with 
interest  thereon  from  the  23d  of  June,  1830,  till  final  judgment :  but  if 
not,  then  a  nonsuit  was  to  be  entered. 

fVilde,  Serjt.,  for  the  plaintiff*.  The  jury  having  expressly  found  that 
no  execution  was  executed  in  the  foreign  attachment,  the  substance  of 
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the  replication  must  be  taken  to  have  been  established  in  evidence. 
The  Court,  however,  would  draw  the  same  conclusion  from  the  facts 
stated.  No  notice  was  ever  given  to  Magrath  ;  no  process  actually  is- 
sued ;  nor  was  there  any  proceeding  except  the  entries  in  the  book  of 
the  Lord  Mayor's  Court.  Such  a  practice  ought  to  be  strictly  watched, 
and  cannot  be  sanctioned  unless  in  exact  conformitv  with  the  custom ; 
Wetter  v.  Rucker,  1  B.  &  B.  491,  (5  E.  C.  L.  R.  160.) 

And  Hardy's  attorney,  although  he  could  not  be  examined  as  to  any 
communications  with  his  client,  was  competent  to  prove  the  course  of 
proceedings  in  the  Mayor's  Court ;  a  matter  altogether  of  a  public 
nature. 

It  may  be  contended  that  the  plaintiff  is  estopped  by  the  record  of 
satisfaction  in  the  Mayor's  Court;  but  if  the  defendant  meant  to  rely 
on  that  he  should  have  demurred  to  the  replication ;  when  he  joins 
issue  on  the  question  whether  execution  has  been  executed  or  not,  the 
jury  are  not  precluded  from  finding  according  to  the  fact;  1  Starkie  on 
Evidence,  226 ;  Vooght  v.  Winch,  2  B.  &  Aid.  662  ;  Paramore  v.  Pain, 
Cro.  Eliz.  598 ;  Palmer  v.  Hooke,  1  Ld.  Raym.  727. 

And  without  proof  of  execution  executed,  the  plea  is  not  established, 
and  the  defendant  is  not  discharged  ;  Wetter  v.  Rucker,  I  Wms.  Saund. 
67,  note  1;  M' Daniel  v.  Hughes,  3  East,  366. 

Bompasj  Serjt.,  for  the  defendant. 

The  replication  has  not  been  proved  ;  for  the  defendant's  attorney  was 
not  a  competent  witness  to  show  what  was  done  towards  his  client  the 
garnishee,  although  he  might  show  the  general  practice  of  the  Mayor's 
Court.  And  the  plea  is  established ;  because  the  issuing  of  a  certificate 
of  judgment  and  the  payment  of  the  sum  specified  in  it  is,  in  effect,  exe- 
cution executed. 

Then,  the  record  in  the  Mayor's  Court  was  conclusive  to  show  that 
Tyriehad  been  satisfied*,  and  the  defendant  discharged.  Arecord  isconclu- 
sive  evidence  of  the  facts  stated  in  it;  Co.  Lit.  117,  b.  260,  a;  Mackallet/'s 
Case,  9  Rep.  69,  a.  [Tindal,  C.  J.  Shotild  you  not  have  rejoined  the 
estoppel  ?]  This  is  not  in  the  nature  of  an  estoppel,  which  applies 
only  between  the  parties  to  a  deed ;  but  a  record  is  conclusive  against 
the  whole  world  as  to  the  facts  stated  in  it  Reed  v.  Jackson,  1  East, 
354 ;  Vooght  v.  Winch,  and  Hooper  v.  Hooper,  1  M^Lel.  &  Young, 
509 ;  only  show  that  records  of  a  judgment  are  evidence  to  go  to  a  jury; 
not,  that  thev  are  not  conclusive  evidence.  In  Ramibottom  v.  Buck- 
hurst,  2  M.  k  Selw.  567,  Lord  Ellenborough  said,  "  The  judgment 
roll  imports  incontrovertible  verity  as  to  all  the  proceedings  which  it 
sets  forth ;  and  so  much  so  that  a  party  cannot  be  admitted  to  plead 
that  the  things  which  it  professes  to  state  are  not  true.  Would  it  be 
competent  to  aver  that  there  was  no  such  declaration,  or  plea,  or  trial ; 
or  that  the  Court  did  not  pronounce  such  judgment  as  stated  in  the 
record  ?  I  apprehend  that  it  would  not ;  and  therefore  every  part  of 
the  record,  as  long  as  it  remains  on  the  files  of  the  court,  must  be  taken 
to  speak  absolute  verity:**  and  in  Rex  v.  Hopper,  3  Price,  495,  it  was 
held,  with  reference  to  a  deed  of  bargain  and  sale  enrolled,  that  the 
endorsement  of  the  clerk  of  the  enrolments  is  a  part  of  the  record, 
and  cannot  be  averred  against.  In  Dudlow  v.  Watchom,  16  East,  39, 
which  may  be  cited  in  reply,  it  was  held  that  the  practice  of  the  Court 
is  pleadable  where  the  point  of  the  case  depends  on  it ;  but  it  was  not 
contested  that  the  record  of  proceedings  in  the  court  is  conclusive. 
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Huxham  v.  Smithy  2  Campb.  19,  is  in  point  for  the  defendant.  There, 
it  was  held  that,  to  prove  that  the  defendant,  under  process  of  foreign 
attachment,  had  paid  a  sum  of  money  to  a  creditor  of  the  plaintiff,  the 
record  of  the  cause  in  the  Mayor's  Court,  with  an  entry  of  satisfaction, 
-was  conclusive  evidence.  And  Lord  Ellenborough  said,  "If  the 
money  Was  attached  in  the  defendant's  hands,  and  he  paid  it  pursuant 
to  the  judgment  of  a  court  of  competent  jurisdiction,  I  must  suppose 
omnia  rite  acta.  Sitting  at  Nisi  Prius,  can  I  unravel  the  proceedings 
before  the  Recorder  of  London,  and  grant  a  new  trial  in  the  cause 
which  he  has  decided  ?  I  must  give  credit  to  the  record  which  is  pro- 
duced.'* M* Daniel  v.  ffughes  shows  that  the  garnishee  may  protect 
himself  without  proving  the  debt  due  to  the  plaintiff  below.  So,  in 
cases  of  convictions  by  magistrates,  and  probate  of  wills,  the  record  is 
always  conclusive,  and  proof  of  the  facts  asserted  in  it  is  not  required. 
In  Wetter  v.  Rucker^  it  did  not  appear  on  the  record  that  the  plaintiff 
below  had  been  satisfied. 

If  the  record  is  conclusive,  the  plea  is  an  answer  to  the  plaintiff's 
claim  ;  the  payment  made  by  the  defendant  under  the  authority  of  the 
Mayor's  Court  was  compulsory ;  for  he  was  not  bound  to  wait  till  his 
goods  were  seized  in  execution;  Carter  v.  Carter^  5  Bingh.  406,  (15 
E.  C.  L.  R.  479 ;)  and  he  is  discharged  from  any  further  demand. 

According  to  the  practice  of  the  Court,  it  was  not  necessary  that 
the  defendant  below  should  have  notice  of  the  proceedings;  but  if  it 
were,  he  received  notice  of  the  garnishee's  letter  of  April,  1829,  in  time 
to  have  interposed  before  judgment.  And  as  to  the  alleged  conclusion, 
the  garnishee  may  voluntarily  disclose  to  the  plaintiff  below  the  debt 
due  from  him  to  the  defendant  below ;  for  in  Paramore  v.  Pam,  a 
party  was  allowed  to  attach  even  a  debt  in  his  own  hands. 

JVilde,  in  reply.  The  broad  question  here  is/ whether  the  defendant 
has  paid  the  money  under  the  compulsory  process  of  the  Mayor's 
Court ;  and  though  he  might  have  demurred  to  the  replication,  or  have 
rejoiiied  the  estoppel,  yet  as  he  has  elected  to  go  to  the  country  on  that 
point,  the  jury  are  authorized  to  find  it.  ♦  Outram  v.  Morewood,  3  East, 
346;  Vooght  v.  fVijich;  Doe  v.  HuddaN,  2  Cr.  M.  &  R.  316.  The  point 
in  Mackalley^s  Case  was  that  the  judgment  was  repugnant  on  the  face 
of  it;  'dwd  Bamsbotfom  v.Buckhurst  only  decided  that  a  party  claim- 
ing under  an  elegit  may  prove  his  title  by  aii  examined  copy  of  the 
judgment  roll,  containing  an  award  of  an  elegit,  without  giving  in  evi- 
dence a  copy  of  the  elegit.  In  Huxham  v.  Smifh,  the  acknowledgment 
of  satisfaction  was  regularly  entered  :  here  it  was  not  regular,  there  hav- 
ing been  no  execution  executed;  Wetter  v.  Ritcker,  The  Courts  which 
grant  probate  have  exclusive  jurisdiction  in  such  matters;  but  neither 
with  respect  to  probates,  nor  convictions  by  ma^strates,  is  there  any 
case  which  decides  that,  where  a  party  has  waived  his  estoppel,  and 
raised  a  question  for  the  jury,  the  production  of  a  record  is  to  preclude 
the  jury  from  finding  the  fact. 

Cur,  adv,  vult. 

TiNDAL,  C.  J.,  after  stating  the  pleadings,  as  ante,  p.  781,  now  said, 

Upon  the  facts  proved  in  this  case  three  questiotis  arise :  first,  whe- 
ther the  material  allegations  of  the  replication  were  proved  in  point  of 
fact;  secondly,  whether,  by  any  technical  rule  of  law, the  plaintiff  was 
precluded  from  proving,  and  the  jury  from  finding,  the  truth  of  the 
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case ;  and,  thirdly,  whether  the  facts  stated  in  the  replication  contain  a 
sufficient  answer  to  the  plea. 

It  will  be  most  convenient  to  consider  first  in  order  the  last  of  these 
three  questions.  The  first  allegation  of  the  replication  is,  that  the 
plaintiff  had  no  notice  of  the  proceedings  in  the  foreign  attacliment 
This  allegation  does  not  furnish  any  ground  of  answer  to  the  plea,  for 
the  custom  of  the  city,  as  set  out  in  the  plea,  is  admitted  in  the  replica- 
tion, and  has  been  confirmed  in  parliament ;  and  the  custom  does  not 
require  that  any  notice  should  be  given  to  the  defendant  in  the  attach- 
ment of  the  proceedings  in  the  Mayor's  Court.  That  allegation,  there- 
fore, appears  to  us  to  be  immaterial  and  idle. 

The  next  allegation  is  that  there  was  no  execution  executed.  This 
allegation  is  three  times  repeated  with  some  slight  variation  hi  terms ; 
but  the  whole  amounts  to  an  allegation  that  there  was  no  execution 
executed  pursuant  to  the  custom.  It  scarcely  requires  an  authority  to 
show  that  this  allegation  contains,  in  substance,  a  good  answer  to  the 
plea;  for  the  plea  being  only  good  by  the  custom,  it  follows  that,  unless 
the  custom  be  pursued,  the  defendant  must  fail  in  his  defence.  Now 
the  custom  is  alleged  in  the  plea  to  he,  that  after  execution  had  and 
executed,  the  garnishee  shall  be  discharged  as  against  the  defendant 
below.  The  allegation  in  the  replication  shows,  therefore,  that  the 
custom  has  not  been  complied  with.  If  an  authority  were  required  on 
this  point,  the  case  of  Wetter  v.  Jiucker,  1  Brod.  &:  Bingh.  491,  (5  E.  C. 
L.  R.  160;)  4  B.  Moore,  172,  and  the  other  cases  there  cited,  are  in 
point  to  show  that,  under  such  circumstances,  the  defendant  is  not  dis- 
charged. The  replication  contains,  further,  a  statement  that  the  money 
paid  was  paid  without  compulsion,  and  by  connivance  and  collusion. 
It  is  not  very  clear  what  precise  legal  ground  of  defence  is  here  meant 
to  be  relied  on,  nor  is  it  essential  to  inquire,  as,  for  the  reasons  already 
assigned,  the  replication  contains  a  sufficient  answer  to  the  plea. 

The  next  question  for  consideration  is,  whether  the  material  allega- 
tions of  the  replication  were  proved  in  fact.  The  only  allegation  which 
it  was  essential  for  the  plaintiff  to  prove  was  that  there  was  no  execu- 
tion executed  according  to  th«  custom.  Fur,  by  the  ordinary  rule  of 
pleading,  a  party  is  only  bound  to  prove  the  substance  of  the  mutter 
*^pleaded,  that  is  to  say,  so  much  of  a  plea  or  replication  as  constitutes  a 
complete  and  valid  answer  to  the  matter  alleged  in  the  adverse  plead- 
ing which  it  professes  to  answer.  Now  it  is  expressly  found  in  the  case 
that  no  writs  or  precepts  of  execution  were  issued  or  executed  in  the 
cause,  or  served  upon  the  defendant  in  that  cause,  or  on  the  garnishee, 
the  now  defendant.  The  replication,  therefore,  must  be  considered  as 
proved  in  point  of  fact.  And  this  seems  to  be  a  convenient  place  for 
noticing  an  objection  which  was  made  on  the  defendant's  behalf  to  the 
examination  by  the*plaintiff  of  Mr.  Ashley.  Mr.  Ashley  was,  at  the 
time  of  his  examination,  the  partner  of  Mr.  Wardell,  who  had  been  the 
attorney  for  Mr.  Hardy  in  the  foreign  attachment.  The  counsel  for  the 
defendant  objected,  on  that  ground,  to  his  disclosing  any  facts  connected 
with  the  cause.  But  we  think  this  objection  is  for  too  wide.  The  party 
objected  to  was  not  the  attorrjey  in  the  cause  ;  and,  if  he  had  been,  an 
attorney  may  know  many  facts  connected  with  the  cause  which  he  has 
not  learned  from  his  client,  or  in  the  course  of  the  cause ;  and  there  is 
nothing  to  show  that  he  was  examined,  in  the  present  instance,  to  an/ 
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facts  which  came  to  his  knowledge  under  the  seal  of  professional  con- 
fidence. 

It  remains  only  to  consider  the  second  question,  which  is,  whether 
the  plaintiff  was  precluded  from  proving,  and  the  jury  from  finding,  the 
truth  of  the  case  by  a  technical  rule  of  law. 

It  was  strongly  insisted  in  argument  on  the  defendant's  behalf,  that 
the  record  in  the  foreign  attachment  was  conclusive ;  and  that  not  only 
the  plaintiff  but  the  jury  also  were  concluded  by  it;  and  the  case  of 
Reed  v.  Jackson,  I  East,  355 ;  The  King  v.  Hopper,  3  Price,  495  ;  and 
Huxham  v.  Smith,  2  Campb.  19,  were  relied  on ;  the  cases  were  re- 
ferred to  in  which  convictions  before  magistrates  have  been  said  to  be 
conclusive  of  the  facts  stated  in  them  ;  it  was  asked  whether  a  probate 
could  be  controverted  in  evidence ;  it  was  insisted  that  in  no  case  could 
the  facts  stated  in  a  record  be  disputed ;  and  the  judgment  of  Lord 
Ellenborough,  in  Ramsbottom  v.  Buckhurst,  2  M.  &  S.  567,  was 
cited  in  support  of  the  proposition  contended  for  in  its  fullest  extent. 

It  is  undoubtedly  true,  as  a  general  rule,  that  no  man  can  take  any 
averment  contradictory  to  a  record.  Our  law  books  are  full  of  cases  in 
which  this  doctrine  is  stated,  or  distinctly  implied  ;  see  Plowden,491  ; 
Johnson  v.  Smith,  2  Burr,  950  ;  Baily  v.  Biinning,  Sid.  271 ;  Rex  v. 
Mann,  2  Str.  749  ;  Hynde's  Case,  4  Rep.  72;  2  Leon.  121 ;  Owen  138  ; 
and  the  cases  cited  above.  But  although  it  is  true  that  no  one  can  be 
allowed  to  aver  against  a  record,  and  that  not  only  parties  and  privies, 
but  even  strangers  also,  are  estopped  to  aver  any  thing  to  the  contrary, 
it  is  a  different  question  whether  this  estoppel  will  bind  the  jury  from 
finding  the  truth  of  the  fact  where  the  estoppel  is  not  pleaded  and  relied 
on.  A  jury  may  indeed — it  is  said — find  matter  of  estoppel,  though  it 
is  not  pleaded  and  relied  on ;  and  when  it  is  found,  the  Court  shall 
judge  according  to  law  ;  Com.  Dig.  Pleader,  S.  4.  And,  therefore,  if  a 
man  makes  a  lease  by  indenture  to  A.  of  his  own  land,  whereby  A.  is 
estopped  to  say  it  was  not  d^Mnised,  the  jury  may  find  such  matter, 
though  it  be  not  pleaded  ;  Com.  Dig.  qua  supra.  And  in  PleadaVs 
Case,  cited  in  Rawlin^s  Case,  4  Rep.  53,  and  in  Cro.  Eliz.  35.  37,  which 
was  an  ejectment,  to  which  the  general  issuo  had  been  pleaded,  because 
the  jury  did  not  find  a  deed  indented,  which  took  its  operation  only  by 
conclusion, they  were  attainted,  and  judgment  accordingly;  the  reason 
of  which  case  may  perhaps  be  collected  from  what  is  said  in  Trevivan  v 
Lawrence,  2  Ld.  Raym.  1051,  that  where  an  estoppel  is  of  such  a  rjature 
that  it  creates  an  interest  and  works  upon  the  estate  of  the  land,  the 
jury  are  estopped. 

But  however  the  case  may  be  in  the  special  case  of  an  estate  in  the 
land  by  estoppel,  and  where  the  question  arises  upon  the  general  issue, 
there  are  not  wanting  cases  to  show  that  in  general  an  estoppel  does 
not  bind  the  jury,  and  more  particularly  that  if  *lhe  estoppel  appears 
upon  the  record,  and  the  party  who  is  entitled  to  take  advantage  of  it, 
instead  of  relying  upon  it,  goes  to  issue  on  the  fact,  he  puts  the  matter 
at  large,  and  the  jury  may  disregard  the  estoppel.  Thus  in  Goddard*s 
Case,  2  Rep.  4,  which  was  debt  on  bond,  the  reason  of  the  judgment 
was  said  to  be  that,  although  the  obligee  wsts  estopped  to  take  an  aver- 
ment against  any  thing  expressed  in  the  deed,  yet  the  jurors,  who  are 
sworn  to  say  the  truth,  shall  not  be  estopped,  for  an  estoppel  is  to  con- 
clude one  to  say  the  truth ;  and  therefore  jurors  cannot  be  estopped, 
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because  they  are  sworn  to  say  the  truth.  So  in  the  case  of  Speake  v. 
Richards^  Hob.  206,  which  was  an  action  of  debt  for  523/.  17*.,  against 
Richards,  sheriff  of  Southampton,  on  his  return  to  a  levari  facias,  that 
he  had  levied  the  same  moneys,  which  he  had  ready;  the  defendant 
quoad  308/.,  pleaded  nil  debet;  whereupon  the  plaintiff  took  issue;  and 
as  to  the  rest,  pleaded  payment  and  an  acquittance ;  whereupon  tlie 
plaintiff  demurred.  One  point  urged  for  the  plaintiff  was  that  the  plea 
of  nil  debet  was  naught,  being  directly  contrary  to  the  return  of  record: 
but  it  was  answered,  that  since  they  have  not  relied  on  the  estoppel, 
but  taken  issue,  that  could  give  no  advantage. 

The  law  on  this  point  is  laid  down  with  great  distinctness  in  the 
case  of  Trevivan  v.  LatorencCy  2  Ld.  Raym.  1048;  1  Salk.  276:  "  The 
Court,"  it  is  said,  <<  took  this  difference,  that  where  the  plaintiff's  title 
is  by  estoppel,  and  the  defendant  pleads  the  general  issue,  the  jury  are 
bound  by  the  estoppel,  for  here  is  a  title  in  the  plaintiff  that  is  a  good 
title  in  law,  and  a  good  title  if  the  matter  had  been  disclosed  and  relied 
on  in  pleading;  but,  if  the  defendant  pleads  the  special  matter,  and  the 
plaintiff  will  not  rely  on  the  estoppel  when  he  may^  but  takes  issue  on 
the  fact,  the  jury  shall  not  be  bound  by  the  estoppel,  for  then  they  are 
to  find  the  truth  of  the  fact  which  is  against  him.  Thus  in  debt  for  rent  on 
an  indenture  of  lease,  if  the  defendant  plead  nil  debet,  he  cannot  give  in 
evidence  that  the  plaintiff  had  nothing  in  the  tenements;  because,  if  he 
had  pleaded  that  specially,  the  plaintiff  might  have  replied  the  indenture 
and  estopped  him:  but  if  the  defendant  plead  nihil  habuit,  &c.,  and  the 
plaintiff  will  not  rely  on  the  estoppel,  but  reply  habuit,  &c.,  he  waives 
the  estoppel  and  leaves  it  at  large,  and  the  jury  shall  find  the  truth,  not- 
withstanding the  indenture." 

These  cases,  we  think,  furnish  a  sufficient  ground  for  holding,  in  the  pre- 
sent case, that  the  defendant  by  taking  issue  on  the  replication  has  waived 
any  benefit  he  might  have  derived  from  the  estoppel,  and  has  left  the 
matter  at  large  to  be  decided  according  to  the  truth  and  justice  of  the  case. 

Our  decision,  standing  on  the  ground  above  explained,  does  not  clash 
with  the  cases  cited  on  behalf  of  the  defendant,  being  distinguishable 
therefrom  on  the  ground  that  the  defendant  has,  by  his  own  act,  ex- 
pressly and  in  terms  waived  the  benefit  of  the  estoppel,  and  referred 
the  truth  of  the  fact  to  the  consideration  of  the  jury. 

Upon  the  whole,  therefore,  we  think  that  the  issue  raised  on  the 
fourth  plea  must  be  considered  as  having  been  found  for  the  plaintiff, 
and,  consequently,  that  he  will  be  entitled  to  judgment  in  his  favour. 

Judgment  for  the  plaintiff. 
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H.  B.  ALEXANDER  against  BONNIN.— p.  799. 

The  proprietor  of  land  agreed  to  grant  leases  to  defendant  of  certain  houses  he  had  undertaken  to 
build  on  the  land,  defendant  to  hold  the  land  and  premises  for  eighty  years,  yielding  therefor  4 OOA 
a  year  rent, and  to  build  a  wall  all  along  the  west  side  of  the  land:  the  landlord  to  have  a  right  of 
way  over  the  streets  between  the  houses.  Defendant  entered,  paid  rent, built  houses,  and  obtained 
leases  of  the  houses  as  fast  as  they  were  built:  Held,  that  he  was,  under  these  circumstances, 
in  possession  of  the  soil  between  the  houses,  and  that  the  landlord  could  not  maintain  trespass 
against  him  for  erecting  a  wail,  on  the  west  side  of  the  land,  across  the  end  of  one  of  the  streets. 

Trespass  for  entering  the  plaintiff's  close  and  pulling  down  his  wall; 
first  count  for  an  act  done  in  June,  1835;  second,  in  March,  1836. 

Pleas,  (to  both  counts,)  first,  not  guilty;  issue  thereon. 

Second,  that  the  plaintiff  was  not  possessed  of  the  close  in  question : 
issue  thereon. 

Third,  (to  the  first  count,)  that  the  defendant  was  possessed  of  the 
close  under  certain  articles  of  agreement,  of  June  14th,  1826,  by  which 
the  plaintiff  covenanted  to  demise  to  him  the  whole  of  the  land  described 
in  the  agreement. 

Fourth,  (to  the  first  count,)  leave  and  license  under  that  agreement 
to  erect  and  maintain  a  brick  wall  upon  the  spot  in  question. 

Fifth  and  sixth,  (to  the  second  count,)  the  same  as  the  third  and  fourth. 

The  replication  put  in  issue  the  agreement  and  license. 

At  the  trial  before  Tindal,  C.  J.,  Middlesex  sittings  after  Trinity 
term,  1836,  a  verdict  was  found  for  the  plaintiff,  damages  1*.,  subject 
to  the  opinion  of  the  Court  upon  the  following  case: — 

By  indenture  of  lease,  bearing  date  29th  December,  1821,  John 
Alexander  being  seised  in  fee  of  a  certain  piece  of  nursery  ground  situ- 
ated at  Old  Brompton,  in  the  parish  of  St.  Mary  Abbott,  Kensington,  '^ 
Middlesex,  demised  the  same  to  Samuel  Harrison,  nurseryman,  for 
twenty-one  years,  with  a  proviso  enabling  the  lessor,  at  any  time  during 
the  said  term,  to  resume  possession  of  a  part  of  the  said  ground  adjoin- 
ing the  Fulham  road  for  the  purpose  of  building  tnereon;  in  which  case 
the  lessor  was  to  fence  off,  at  his  own  expense,  the  part  resumed,  by 
building,  or  causing  to  be  built,  between  it  and  the  remainder  of  the 
ground,  a  good  and  sufficient  close-fence  of  not  less  than  six  feet  in 
height.  Under  that  proviso,  John  Alexander,  in  1826,  resumed  pos- 
session of  part  of  the  ground,  and  with  reference  to  such  part,  on  the 
14th  of  June,  1826,  certain  articles  of  agreement  under  seal,  and  stamped 
with  a  35s.  stamp,  made  between  the  said  John  Alexander  of  the  one 
part,  and  the  defendant  therein  described  as  James  Bonnin,  of  Bromp- 
ton, Middlesex,  builder,  of  the  other  part,  were  entered  into  and  duly 
executed  by  the  defendant  and  J.  Alexander;  whereby  J.  Alexander, 
for  himself,  his  heirs,  and  assigns,  did  covenant  with  the  defendant,  his 
executors,  administrators,  and  assigns,  that  in  consideration  of  the  rents 
thereinafter  covenanted  to  be  paid,  he,  the  said  J.  Alexander,  his  heirs 
or  assigns,  should  and  would,  when  the  boundary  fence  thereinafter 
particularly  described,  and  the  drains  and  cesspools  should  have  been 
completed,  and  any  of  the  messuages  or  tenements  thereinafter  cove- 
nanted to  be  built,  should  have  been  built  and  covered  in,  and  the  areas 
and  cellars  of  the  same  formed  and  enclosed  agreeably  to  the  covenants 
thereinafter  contained,  by  indentures  of  lease, — (such  leases,  respective- 
ly, not  to  comprise  more  than  six  of  the  said  messuages  or  tenements, 
and  to  be  prepared  by  the  solicitor  of  the  said  J.  Alexander,  his  heirg 
or  assigns,  but  at  the  expense  of  the  said  J.  Bonnin,  his  executors,  ad- 
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ministrators,  or  assigns,)-— demise  and  lease  unto  the  said  J.  Bonnin,  his 
executors,  administrators,  and  assigns,  or  unto  such  person  or  persons 
as  he  or  they  should  nominate,  all  such  messuages  or  tenements,  respect- 
ively, as  should  be  so  erected  and  built,  and  covered  in,  upon  all  or  any 
part  of  all  that  piece  or  parcel  of  ground  belonging  to  him,  the  said  J. 
Alexander,  situated  at  Old  Brompton ;  the  same  being  bounded  on  the 
west  by  a  nursery  ground  belonging  to  the  said  J.  Alexander,  and  then 
in  the  occupation  of  Samuel  Harrison ; — of  which  piece  or  parcel  of 
ground  the  locus  in  quo  was  parcel;  all  which  piece  or  parcel  of  erround 
was  also  particularly  specified  in  the  plan  or  ground  plot  thereof  to  the 
reciting  agreement  annexed; — and  all  ways,  water-courses,  lights,  ease- 
ments, advantages,  and  appurtenances  whatsoever,  to  the  said  piece  or 
parcel  of  ground,  messuages  or  tenements,  erections  and  buildings  ap- 
pertaining: saving  and  reserving  to  the  said  J.  Alexander,  his  heirs  and 
assigns,  and  to  his  and  their  tenants,  servants,  and  workmen,  with  or 
without  horses,  carts,  and  carriages,  at  all  times  during  the  term  of  years 
thereby  agreed  to  be  demised,  a  right  of  way  through  and  over  the 
three  several  streets  marked  F.  in  the  plan  to  the  said  agreement  an- 
nexed: to  hold  the  said  piece  or  parcel  of  ground  and  premises,  with 
their  appurtenances,  unto  the  said  J.  Bonnin,  his  executors,  administra- 
tors, and  assigns,  from  the  24th  of  June  then  next  ensuing,  for  the  term 
of  eighty  years;  yielding  and  paying  therefor  unto  the  said  J.  Alexan- 
der, his  heirs  or  assigns,  for  the  two  first  years  of  the  said  term  of  eighty 
years,  the  annual  sum  of  50/.;  for  the  third  year,  the  sum  of  100/.;  for 
the  fourth  year,  the  sum  of  150/.;  for  the  fifth  year,  the  sum  of  2001.; 
for  the  sixth  year,  the  sum  of  300/. ;  and  for  all  the  remaining  seventy- 
four  years  of  the  said  eighty  years,  the  yearly  rent  of  400/.,  payable 
'  quarterly  at  the  usual  feasts  in  every  year,clear  of  all  deductions  whatever. 
And  it  was  agreed  that,  in  each  of  the  said  leases,  there  should  be 
contained  (amongst  other  covenants)  a  covenant  on  the  part  of  the  les- 
sees  or  lessee,  their,  his,  or  her  executors,  administrators,  or  assigns, 
for  payment  of  the  rent  thereby  made  payable,  and  of  all  rates  and 
taxes,  &c. :  and  also  a  covenant  on  the   part  of  the   lessees  of  the 
messuage^  facing'  the   said   Fulham  road,  and  of  the  lessees  of  the 
messuages  in  the  streets  thereby  agreed  to  be  laid  out,  for  contributing 
to  the  expense  of  the  main  sewer,  and  for  making  branch  drains  and 
branch  sewers  along  the  said  streets;  and  a  covenant  on  the  part  of  the 
lessee  or  lessees  to  keep  in  good  repair  the  said  messuages ;  and  at  the 
end  of  the  said  term  of  eighty  years  to  yield  up  the  same  to  the  said  J. 
Alexander,  his  heirs  or  assigns,  together  with  all  fixtures, &c.;  and  that 
the  lessee  or  lessees  of  every  such  lease  should  pay  their  proportion  of 
the  expense  incurred  in  respect  of  all  party  walls,  fences,  sewers,  &c., 
belonging,  or  which  should  belong,  to  the  said  premises;  and  that  the 
rents  to  be  reserved  by  such  leases  should  continue  payable  to  the  said 
J.  Alexander,  his  heirs  or  assigns,  notwithstanding  any  damage  by  fire: 
a  covenant  for  restraining  the  lessees  from  exercising  offensive  trades, 
&c. :  and  a  covenant  for  enabling  J.  Alexander,  his  heirs  and  assigns, 
and  his  and  their  surveyors,  &c.,  twice  in  every  year  to  enter  on  the 
said  premises  to  ascertain  the  state  of  repairs  thereof,  &c.  And,  amongst 
other  provisos  to  be  contained  in  such  leases,  was  one  that  it  should  be 
lawful  for  J.  Alexander,  his  heirs  and  assigns,  to  use  for  the  purposes 
of  building  all  such  parly  walls  of  the  messuages  thereby  agreed  to  be 
built  as  should  abut  on  the  ground  of  the  said  J.  Alexander,  his  heirs  or 
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assigns,  on  paying  to  the  defendant,  his  executors,  administrators,  or 
assigns,  a  reasonable  compensation,  not  exceeding  a  moiety  of  the  ex 
pense  of  any  party  wall  so  used.  And  the  defendant  did  by  the  reciting 
agreement,  for  himself,  his  executors,  administrators,  and  assigns,  cove- 
nant with  the  said  J.  Alexander,  his  heirs  and  assigns,  that  he  the  de- 
fendant, his  executors,  administrators,  or  assigns,  would  accept  such  in- 
dentures of  lease,  &c.,  and  execute  counterparts  thereof,  and  pay  the  costs 
of  preparing  the  same,  and  also  of  the  reciting  agreement  and  plan  there- 
to annexed,  &c. ;  and  (amongst  other  things)  that  he,  the  defendant,  his 
executors,  administrators,  or  assigns,  should,  within  two  years  from  the 
date  of  the  said  agreement,  erect  a  good  iron  railing,  to  be  approved  of 
by  the  surveyor  of  J.  Alexander,  in  front  of  the  Terrace;  and,  within  the 
space  of  three  years,  erect  a  good  brick  wall  seven  feet  high,  along  the 
west  side  of  the  said  piece  or  parcel  of  ground  ;  and  should  in  the  mean 
time  erect  and  keep  up  a  good  and  sulhcient  close-fence  along  the  west 
side  of  the  piece  or  parcel  of  ground;  and  should,  within  five  years, 
make  sewers,  &c. ;  and  should  lay  out  the  said  piece  or  parcel  of  ground 
in  forming  the  said  terrace  and  streets  according  to  a  plan  to  be  approved 
of  by  the  surveyor  of  J.  Alexander  ;  and  also  should,  within  eight  years 
from  the  date  of  the  reciting  agreement,  build  as  many  messuages  or 
tenerjients  as  were  specified  in  the  plan  thereto  annexed;  and  should 
finish  in  each  year  of  the  said  eight  years  not  less  than  eight  of  such 
messuages  or  tenements, — all  of  which  should  be  built  according  to  the 
specification  to  the  reciting  agreement  annexed  ;  and  also  should  pave 
the  footways  and  make  good  the  carriage-ways  of  the  said  streets,  &c. 
And  it  was  further  agreed  by  the  parties  to  the  now  reciting  agreement, 
that  in  proportioning  the  ground  rents  to  be  reserved  by  the  Said  in- 
dentures of  lease,  no  such  ground  rent  should  exceed  the  sum  of  10/.,* 
or  be  less  than  2/.,  for  each  messuage  or  tenement  thereby  demised ; 
but  in  such  proportionment  one-eighth  part  at  least  of  the  said  full  rent 
of  400/.  should  be  secured  to  the  said  J.  Alexander,  his  heirs  or  assigns, 
for  each  and  every  year  ensuing  the  date  of  the  now  reciting  agreement; 
and  also,  that  there  should  be  at  least  two  messuages  or  tenements  un- 
leased  until  the  whole  of  such  messuages  or  tenements  should  have  been 
completed,  and  the  stipulations  in  the  reciting  agreement,  or  in  the  plan 
and  specification  thereto  annexed,  contained,  should  have  been  fulfilled; 
and  that  the  said  J.  Bonnin,  his  executors,  administrators,  and  assigns, 
should  not  remove,  or  dispose  of,  or  use  for  making  bricks,  any  surface- 
mould,  or  earth,  from  the  ground  thereby  agreed  to  be  demised;  and  it 
was  provided,  that  if  any  of  the  said  yearly  rents  therein  before  reserved, 
should  be  unpaid  by  the  space  of  twenty-one  days  next  after  any  of  the 
appointed  days  of  .payment;  or  if  the  said  J.  Bonnin,  his  executors,  ad- 
ministrators, or  assigns,  should  not  perform  the  covenants  and  agree- 
ments therein  before  expressed,  according  to  the  true  intent  and  mean- 
ing of  the  now  reciting  agreement,  then,  in  any  of  the  said  cases,  it 
should  be  lawful  for  the  said  J.  Alexander,  upon  any  undemised  part  or 
parts  of  said  premises,  to  re-enter,  and  the  same  to  repossess  and  enjoy 
as  of  his  former  estate.  Audit  was  further  agreed  that  the  lessee  of 
any  of  the  said  messuages  or  tenements  should  not  be  liable  for  more 
than  the  performance  of  his  own  respective  covenants;  nor  should  any 
covenant  to  be  contained  in  the  leases  thereby  agreed  to  be  granted,  be 
construed  to  extend  or  apply  to  any  thing  further  than  the  messuages 
or  tenements,  or  messuage  or  tenement,  in  such  lease  respectively  de- 
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mised.  And  iUwas  lastly  agreed  that  the  said  J.  Alexander,  his  heirs 
or  assigns,  should,  when  required  so  to  do  by  the  said  J.  Bonnin,  his 
executors  or  administrators,  deliver  unto  the  said  J.  Bonnin,  his  executors 
or  administrators,  a  full  and  perfect  abstract  of  his  the  said  J.  Alexan- 
der's title  to  the  said  piece  or  parcel  of  ground ;  but  that  the  said  J. 
Alexander  should  not  deliver  any  abstract,  or  give  any  evidence  of  title 
to  any  purchaser  from  the  said  J.  Bonnin,  his  executors,  administrators, 
or  assigns,  or  to  any  lessee  of  any  of  the  messuages  or  tenements  there- 
by agreed  to  be  built. 

To  the  above  recited  agreement,  the  following  ground  plan  was  an- 
nexed, showing  the  laying  out  of  the  ground  and  the  proposed  buildings 
thereon;  and  also  a  specification  of  the  works  to  be  done  by  the  defendant 
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The  defendant  entered  on  the  ground  in  the  articles  of  agreement 
mentioned,  and  built  the  messuages  shown  in  the  plan  of  the  recited 
agreement ;  and  the  same  were  built,  and  the  sewers,  drains,  and  roads, 
and  all  other  things  made  and  done  (unless  the  Court  should  considei 
what  appears  afterwards  in  this  case  not  to  be  so)  in  pursuance  of  the 
said  agreement:  and  the  messuages,  as  they  were  from  time  to  time 
completed,  were  demised  by  the  said  J.  Alexander  in  his  lifetime,  and 
afterwards  by  the  plaintiff  (by  distinct  leases)  to  the  nominees  of  the 
defendant;  and  in  some  instances  to  the  defendant  himself:  in  each 
lease  was  reserved  a  separate  rent,  and  the  aggregate  of  those  rents 
made  up  the  total  amount  to  be  secured,  according  to  the  said  agree- 
ment, viz.  400/.  a  year.  Each  lessee  was  liable  for  his  own  rent  and 
covenants  only.  The  whole  of  the  messuages  were  thus  leased  in  pur- 
suance of  the  said  recited  agreement. 

All  works  done  by  the  defendant  under  the  articles  of  agreement  upon 
the  piece  or  parcel  of  ground  comprised  therein  were  completed  pre- 
viously to  October,  1833. 

The  brick  wall  along  the  west  side  of  the  said  piece  or  parcel  of 
ground  was  partly  erected  in  the  manner  prescribed  by  the  aforesaid  in- 
denture, and  in  lieu  of  the  residue,  a  dwarf  wall  with  an  iron  railing 
was  erected  at  the  end  of  the  three  streets,  under  the  express  sanction 
and  approval  of  the  plaintift''s  surveyor,  and  with  the  knowledge,  privity, 
and  approbation  of  the  plaintiff. 

In  January,  1831,  the  said  J.  Alexander  died,  and  the  plaintiff,  as  his 
only  surviving  son  and  heir  at  law,  became  possessed  of  his  real  estate, 
including  the  hereditaments  comprised  in  the  said  recited  agreement,  atid 
granted  leases  of  the  remaining  messuages  to  the  defendant,  or  his 
nominees,  according  to  the  said  recited  agreiement. 

The  defendant  by  himself,  and  the  lessees  of  the  houses  agreed  to  be 
built,  paid  the  rent  stipulated  for  in  the  agreement. 

In  1832,  in  consequence  of  the  bankruptcy  of  the  said  Samuel  Harri- 
son, the  lease  of  the  29th  of  December,  1821,  was  determined,  and  the 
remaining  part  of  the  nursery  ground  comprised  therein  came  into  the 
possession  of  the  plaintiff. 

A  proprietary  school  was  erected  and  finished  near  the  locus  in  quo 
in  the  year  1836 ;  it  was  wider  than,  and  forms  the  third  side  of.  North 
Street,  being  set  back  about  forty  feet  beyond  the  dwarf  wall  and  railing 
already  mentioned, — which  was  erected  on  the  locus  in  quo,  being  part 
of  the  land  mentioned  in  the  articles  of  agreement, — at  the  end  of  the 
street,  the  front  looking  up  the  street  to  the  Fulham  road. 

On  the  25th  of  May,  1835,the  dwarf  wall  and  railing  at  the  west  end 
of  North  Street  were  removed  for  the  purpose  of  making  the  approach 
to  the  intended  building  for  the  proprietary  school,  which  had  then  been 
just  commenced.  Afterwards,  on  the  same  day,  the  defendant,  with  his 
workmen,  came  and  erected  a  close  wooden  fence  across  the  street,  on 
the  site  of  the  dwarf  wall  and  railing  which  had  been  removed.  About 
a  fortnight  afterwards,  the  defendant  caused  the  wooden  fence  to  be 
taken  down,  and  erected  in  its  place  a  dwarf  wall  with  iron  railings. 
On  the  completion  of  the  building,  the  plaintiff,  on  the  10th  of  March, 
i836,  had  the  dwarf  wall  and  railing  again  removed;  upon  which  the 
defendant  caused  a  wooden  fence  to  be  put  up  where  the  dwarf  wall 
and  railing  had  been,  viz.  on  part  of  the  land  mentioned  in  the  articles 
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of  agreement ;  and  on  the  20th  of  March,  1836,  the  defendant  renioved 
the  wooden  fence,  and  erected  in  its  place  a  solid  brick  wail. 

The  above  acts  committed  by  the  defendant  were  the  trespasses  com- 
plained of  in  the  first  and  second  counts  of  the  declaration,  upon  which 
the  present  action  was  brought. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover ;  if  so,  the  verdict  was  to  stand  ;  but  if  not,  a 
verdict  was  to  be  entered  for  the  defendant.  In  either  case  the  verdict 
was  to  be  entered  on  the  respective  issues,  as  the  Court  might  direct. 

Ogle,  for  the  plaintiff,  contended  that  the  verdict  on  the  second  plea, 
upon  which  the  whole  turned,  must  be  entered  for  the  plaintiff.  The 
agreement  of  June,  1826,  passed  no  interest  in  the  land  to  the  defendant, 
but  was  only  a  covenant  to  grant  leases  of  certain  houses,  when  they 
should  have  been  built  on  the  land.  The  agreement  contained  no  words 
of  demise,  though  the  habendum  and  reservation  of  rent  in  the  leases  to 
be  granted  of  the  intended  houses  was  to  be  applicable  to  the  land  in 
portions.  If  the  plaintiff  had,  under  the  agreement,  demised  the  land 
itself,  the  defendant  might,  by  an  ejectment,  have  deprived  him  of  any 
security  for  the  payments  which  were  to  be  made  before  the  houses 
were  built.  At  all  events,  if  the  soil  on  wliich  the  houses  were  to  be 
built  passed  to  the  defendant  under  the  agreement  to  grant  leases  of  the 
houses,  the  streets  and  public  garden,  of  which  there  was  to  be  no  lease, 
remained  in  the  plaintiff;  and  the  wall  in  question  was  built  across  one 
of  the  streets. 

fV,  H.  H^atson  for  the  defendant.  Looking  at  the  intention  of  the 
parties,  as  it  is  to  be  collected  from  the  entire  agreement,  the  legal  in- 
terest in  the  whole  of  the  land  passed  to  the  defendant.  Although  there 
are  no  words  of  demise,  the  habendum  and  reservation  of  rent  are  ex- 
pressly applied  to  the  whole  of  the  land  ;  and  it  is  unreasonable*  to  sup- 
pose that  the  defendant  would  build  extensively  on  land  in  which  he 
had  not  a  vested  interest.  At  the  least,  the  soil  of  the  streets  and  public 
gardens  was  vested  in  him,  for  the  plaintiff  reserves  a  right  of  way  over 
them,  and  stipulates  for  permission  to  make  use  of  the  party  walls  at  the 
end:  that  reservation  would  have  been  unnecessary  had  the  soil  remained 
in  the  plaintiff;  and  an  exception  in  a  deed  may  explain  what  is  other- 
wise doubtful.     Com.  Dig.  Parohy  A.  7;  Willes,  332. 

At  all  events,  by  entering  under  the  agreement,  and  paying  rent  be- 
fore the  houses  were  built,  the  defendant  acquired  an  interest  as  tenant 
from  year  to  year,  or  as  tenant  at  will ;  and  till  such  tenancy  is  deter- 
mined, the  plaintiff  cannot  maintain  trespass. 

The  stipulation,  too,  that  he  should  erect  a  wall  along  the  western 
boundary,  amounts  to  a  continuing  license  that  the  wall  should  stand, 
and  entitles  the  defendant  to  a  verdict  on  the  fcJurth  plea. 

Ogle  in  reply.  The  stipulation  is  that  the  defendant  should  erect,  not 
that  he  should  erect  and  maintain  the  wall.  The  pica  of  license,  there- 
fore, to  erect  and  maintain,  is  not  established  by  the  agreement.  In  like 
manner  the  third  plea,  which  alleges  a  covenant  to  demise 'the  land,  is 
not  borne  out  by  the  agreement,  which  contains  only  a  covenant  to  de- 
mise the  houses  when  erected. 

If  there  was  no  demise,  the  payments  made  by  the  defendant  could 
not  be  considered  as  payments  of  rent,  but  were  rather  periodical  pay- 
ments, made  pursuant  to  a  building  contract.  At  all  events,  if  the  de- 
fendant meant  to  rely  on  a  tenancy  from  year  to  year,  he  ought  to  have 
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pleaded  it :  he  could  not  resort  to  it  under  a  plea  that  the  plaintiff  was 
not  possessed. 

Cxtr.  adv.  vult, 
TiNDAL,  C.  J.  The  verdict  in  this  action  of  trespass  .will  be  found  to 
depend  on  the  inquiry  whether  upon  the  facts  stated  in  the  case,  the 
possession  of  the  ground  upon  which  the  wall  stood,  which  was  erected 
by  the  defendant,  at  the  time  of  building  such  wall,  did  or  did  not  belong 
to  the  plaintiff.  If  the  legal  possession  of  that  piece  of  ground  was 
vested  in  the  plaintiff,  he  may  maintain  his  action  of  trespass  against  the 
defendant  for  building  a  wall  on  his  land  ;  if,  on  the  contrary,  the  plain- 
tiff was  not  entitled  to  the  possession,  the  verdict  on  the  second  plea, 
which  forms  an  answer  to  the  whole  action,  must  be  entered  for  the  de- 
fendant. And  this  question  will  be  raised  between  the  parties  upon 
the  second  plea,  which  contains  a  traverse  of  the  plaintiff's  possession ; 
for  as  to  the  third  plea,  which  sets  up  a  title  to  the  piece  of  ground  in 
the  defendant  himself,  and  justifies  the  committing  of  the  alleged  tres- 
passes, by  reason  of  the  defendant's  possession  under  the  articles  of 
agreement  of  the  14th  of  June,  1826,  as  there  is  a  replication  which  puts 
the  whole  of  this  plea  in  issue,  we  think  the  plaintiff  may  avail  himself 
of  a  fatal  variance  between  the  agreement,  as  stated  in  the  third  plea, 
and  the  agreement  itself,  as  set  out  on  the  special  case :  the  ple^i  stating 
it  to  be  a  covenant  to  demise  the  whole  of  the  land  described  in  the 
agreement;  whereas  the  agreement  itself  contains  a  covenant  to  demise 
the  messuages  only,  as  they  should  be  successively  built  upon  the  land. 
Upon  the  third  plea,  therefore,  we  think  the  plaintiff  is  entitled  to  the 
verdict. 

Now  the  second  plea  is  pleaded  to  the  whole  of  the  declaration  ;  and 
the  finding  of  the  issue  raised  on  it,  will  depend  upon  the  construction  to 
be  put  upon  the  articles  of  agreement  of  the  14th  of  June,  1826.  And 
we  think,  upon  the  proper  construction  to  be  put  on  those  articles,  and 
of  the  acts  done  by  the  parties,  the  possession  of  the  locus  in  quo,  at  the 
time  the  trespasses  were  compiitted,  was  not  in  the  plaintiff,  and  conse- 
quently that  the  defendant  is  entitled  to  the  verdict  on  his  second  plea. 

That  the  locus  in  quo  formed  part  of  the  land  comprised  in  that  agree- 
ment is  expressly  found,  as  a  fact  in  the  special  case.  The  only  ques- 
tion, therefore,  is,  whether  the  defendant  took  the  legal  interest  in  that 
portion  of  the  land,  either  under  the  agreement  itself,  or  under  any  other 
contract  to  be  implied  from  the  entry  of  the  defendant  upon  the  land  in 
question,  and  the  payment  of  rent  to  the  landlord. 

Now  it  would  be  difficult  to  maintain  that  the  defendant  took  any 
direct  interest  under  the  instrument  above  referred  to.  Although  the 
locus  in  quo  forms  part  of  the  land  comprised  within  that  instrument 
and  the  plan  to  which  itrefers,  there  are  no  words  whatever  of  any  de- 
mise to  the  defendant  of  an  interest  in  the  whole  of  the  land.  The 
habendum  indeed  comprehends  the  whole  of  the  land  for  the  term  of 
eighty  years;  the  reddendum  makes  the  rent  issuable  out  of  the  whole 
of  the  land  for  the  six  first  years,  or  at  least  until  the  rent  is  apportioned 
upon  the  several  messuages  to  be  afterwards  built;  and  from  some  words 
inserted  in  the  saving  or  reservation,  there  may  be  ground  to  contend 
that  there  is  a  covenant  or  agreement  to  demise  the  whole.  But  there 
are  not,  in  our  opinion,  any  words  of  direct  demise  to  pass  the  legal 
interest  in  the  whole  to  the  defendant.  And  as  to  the  messuages  which 
were  intended  to  be  built,  and  were,  in  fact,  afterwards  built,  upon  the 
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land  comprised  wilhin  it,  the  instrument  amounts  to  no  more  than  a 
covenant,  on  the  part  of  the  ownqr  of  the  land,  to  grant  future  leases  of 
the  several  messuages  aS  they  should  be  successively  built,  either  to  the 
defendant  himself,  or  to  his  nominees,  upon  the  terms  specified  in  the 
instrument  itself. 

There  was,  however,  a  portion  of  the  ground  described  in  the  agree- 
ment and  plan  over  and  above  that  upon  which  messuages  were  to  be 
built.  There  was  not  only  the  piece  of  ground  on  which  the  wall  in 
question  was  erected,  but  the  ground  intended  to  be  formed  into  streets 
and  pleasure  grounds.  And  as  there  was  no  covenant  by  the  owner  to 
grant  future  leases  of  these  portions  of  ground,  the  question  is,  in  whom 
was  the  legal  possession  of  these  several  portions  of  the  ground  vested 
under  the  instrument?  And  we  think,  that  after  the  entry  made  under 
that  agreement  by  the  defendant,  and  the  payment  of  rent,  the  legal 
possession  did  not  continue  in  the  covenantor,  but  the  same  was  vested 
in  the  defendant. 

With  respect  to  the  wall,  the  defendant  enters  into  an  express  cove- 
nant within  two  years  to  build  a  wall  seven  feet  high  in  the  spot  where 
the  trespass  was  committed.  This  covenant,  unless  there  is  something 
in  the  instrument  itself  to  rebut  the  inference,  would  lead  to  the  conclu- 
sion that  the  possession  of  the  land  on  which  the  wall  stood  was  in  the 
defendant.  In  the  next  place,  the  reservation  of  the  right  of  way  to  the 
landlord  over  the  three  streets,  which  were  afterwards  to  be  formed, 
affords,  as  it  seems  to  us,  an  unanswerable  argument  that  he  had  in- 
tended to  part  with  the  legal  interest  in  the  soil  to  the  defendant.  And 
the  very  covenant  that  the  landlord  should  be  at  liberty  to  use  the  party 
walls  for  building  against  them  where  they  abutted  upon  his  own 
ground,  gives  a  sufficient  indication  of  intention,  on  the  part  of  the  con- 
tracting parties,  that  he  might  extend  the  length  of  the  several  streets 
which  were  laid  out,  but  negatives  any  intention  that  he  might,  by  any 
building  or  fence  across  the  end  of  the  street,  block  them  up. 

Upon  this  instrument,  the  defendant  actually  entered,  took  possession, 
and,  before  the  messuages  were  built,  paid  rent;  and  we  think,  under 
these  circumstances,  he  acquired  the  legal  possession ;  and  it  is  sufficient 
for  the  purpose  of  maintaining  the  second  plea,  if  the  defendant  took 
under  the  instrument  as  tenant  from  year  to  year. 

The  fourth  plea  is  a  special  plea  of  leave  and  license  under  the  agree- 
ment of  the  14th  of  June,  1826.  But  as  that  plea  states  the  agreement 
to  contain  a  leave  and  license  to  the  defendant  to  erect  and  maintain 
a  brick  wall  upon  the  spot  in  question,  whereas  the  agreement  itself 
contains,  at  most,  a  license  to  erect  a  wall,  and  is  altogether  silent  about 
maintaining  it,  we  think  this  plea  is  not  made  out  by  the  evidence,  and 
that  the  plaintiff  is  entitled  to  the  verdict  thereon. 

The  same  observations  which  have  been  made  upon  the  third  and 
fourth  pleas,  which  are  pleaded  to  the  first  count  of  the  declaration, 
apply  to  the  fifth  and  sixth  pleas,  which  are  pleaded  to  the  second  count, 
in  respect  of  which  latter  pleas,  the  plaintiff,  for  the  reasons  before 
given,  is  entitled  to  the  verdict. 

Upon  the  whole,  as  the  second  plea  goes  to  the  whole  action,  andtho 
defendant  succeeds  on  that  plea,  he  is,  in  efiect,  entitled  to  the  judgment 
of  the  Court. 

Judgment  for  the  defendant. 
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REGUL^  GENERALES. 

It  is  ordbrbd,  that  in  future  in  any  action  against  an  acceptor  of  a 
bill  of  exchange,  or  the  maker  of  a  promissory  note,  the  defendant  shall 
be  at  liberty  to  stay  proceedings  on  payment  of  the  debt  and  costs  in 
that  action  only. 

(Signed  by  all  the  judges.) 

AMENDMENT  OP  PLEADING  RULES. 

Whereas  it  is  expedient  that  certain  rules  and  regulations  made  in 
Hilary  term,  in  the  fourth  year  of  his  late  Majesty  ^ iQg  William  the 
Fourth,  pursuant  to  the  statute  of  the  3  &  4  W.  4,  c.  42,  s.  1,  should 
be  amended,  and  some  further  rules  and  regulations  made  pursuant  to 
the  same  statute ; 

It  is  therefore  ordered,  that  from  and  after  the  first  day  of 
Michaelmas  term  next  inclusive,  unless  Parliament  shall  in  the  mean- 
time otherwise  enact,  the  following  rules  and  regulations,  made  pursu- 
ant to  the  said  statute,  shall  be  in  force  : — 

1st.  It  is  ordered,  that  the  17th  and  19th  of  the  General  Rules  and 
Regulations  made  pursuant  to  the  statute  3  &  4  W.  4,  c.  42,  s.  1,  be 
repealed,  and  that  in  the  place  thereof  the  two  following  amended  rules 
be  substituted ;  viz. — 

FOR  the  seventeenth  RULE. 

Payment  of  Money  into  Court, — When  money  is  paid  into  Court, 
such  payment  shall  be  pleaded  in  all  cases,  and  as  near  as  may  be  in 
the  following  form,  miUatU  mutandis. 

Form  of  Plea.— The  day  of 

C.  D.  1  The  defendant  by 

•ts.    >  his  attorney,  (or  in  person,  &c.,)  says  (^, 

^'  ^'  )  in  case  it  be  pleaded  as  to  part  only,  add,  "  as  to  Z., 

being  part  of  the  sum  in  the  declaration,"  or  ^^  count  men- 

tioned,*' or  ^'  as  to  the  residue  of  the  sum  of  I.,")  that  the 

plaintiff  ought  not  further  to  maintain  his  action,  because  the  defendant 
now  brings  into  Court  the  sum  of  I.  ready  to  be  paid  to  the 

plaintiff:  And  the  defendant  further  says,  that  the  plaintiff  has  not 
sustained  damages  (or,  in  actions  of  debt,  ^'  that  he  never  was  indebted 
to  the  plaintiff  ')  to  a  greater  amount  than  the  said  sum  of,  &c.,  in 
respect  of  the  cause  of  action  in  the  declaration  mentioped,  (or  ^^  in  the 
introductory  part  of  this  plea  mentioned,")  and  this  he  is  ready  to 
verify :  wherefore  he  prays  judgment  if  the  plaintiff  ought  further  to 
maintain  his  action  thereof. 

FOR  THE  nineteenth   RULE. 

Proceedings  by  plaintiff  after  payment  of  Money  into  Court. — The 
plaintiff,  after  delivery  of  a  plea  or  payment  of  money  into  Court,  shall 
be  at  liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid  into 
Court  in  full  satisfaction  and  discharge  of  the  cause  of  action  in  respect 
of  which  it  has  been  paid  in ;  and  he  shall  be  at  liberty  in  that  case  to 
tax  his  costs  of  suit,  and  in  case  of  non-payment  thereof  within  forty- 
eight  hours  to  sign  judgment  for  his  costs  of  suit  so  taxed ;  or  the  plain- 
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tiff  may  reply,  '^  that  he  has  sustained  damages  (or,  that  the  defendant 
was  and  is  indebted  to  him,  as  the  case  may  be)  to  a  greater  amount 
than  the  said  sum ;"  and,  in  the  event  of  an  issue  thereon  being  found 
for  the  defendant,  the  defendant  shall  be  entitled  to  judgment  and  his 
costs  of  suit. 

General  Is9ue  ly  Statute. — It  is  further  ordered,  that  in  every 
case  in  which  a  defendant  shall  plead  the  general  issue,  intending  to 

five  the  special  matter  in  evidence  by  virtue  of  any  act  of  parliament, 
e  shall  insert  in  the  margin  of  the  plea  the  words  "  By  statute,"  other- 
wise such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any 
act  of  parliament ;  and  such  memorandum  shall  be  inserted  in  the  margin 
of  the  issue,  and  of  the  Nisi  Prius  record. 

Payments  credited  in  Particulars  of^ Demand  need  not  he  pleaded. — 
In  any  case  in  which  the  plainttSrvj(in  order  to  avoid  the  expense  of  a 
plea  of  payment)  shall  have  given  credit  in  the  particulars  of  his  demand 
for  any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to 
the  plaintiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  the 
payment  of  such  sum  or  sums  of  money. 

Rule  not  to  apply  to  Claim  of  Balance, — But  this  rule  is  not  to  apply 
to  cases  where  the  plaintiff,  after  stating  the  amount  of  his  demand, 
states  that  he  seeks  to  recover  a  certain  balance,  without  giving  cre<fit 
for  any  particular  sum  or  sums. 

Payment  in  Reduction  of  Damages  or  Debt  not  to  be  allowed. — ^Pay- 
ment shall  not,  in  any  case,  be  allowed  to  be.  given  in  evidence  in  reduc- 
tion of  damages  or  debt,  but  shall  be  pleaded  in  bar. 

(Signed  by  all  the  Judges.) 
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THE   PRINCIPAL  MAT^TERS 
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ACTION  ON  THE  CASE. 

See  EviDKNCB,  2. 

Plaintiff,  having  demised  a  cottage  without 
exception  of  mines,  held,  that  he  might  sue 
in  case  for  an  injury  occasioned  to  the  cot- 
tage by  a  stranger  who  had  excavated  coal, 
though  it  was  not  clear  whether  the  injury 
resulted  from  excavation  under  the  cottage, 
or  under  an  adjoining  house,  in  the  occupa- 
tion of  plaintiff.     Baine  v.  Aldereon,        702 

AFFIDAVIT. 
See  PRACTICB,  6,  9, 14, 15,  18. 

AGREEMENT,  CONSTRUCTION  OF. 
i&e  CoHDiTiow  Prbcbdent.  Partners.  Plrad- 

WO,  7.      PR0III880RT   NOTJS.      StATUTR,  CoN- 
ftTRUCTIOW  OF,  1. 

1,  B.,  as  attorney  for  plaintiffs,  executors  of  M., 
having  sold  an  estate,  to  a  share  of  the  pro- 
ceeds of  which  W.  was  entitled  as  legatee  of 
M.,  and  defendant  claiming  W/s  share  of 
such  proceeds  under  an  agreement  with  W., 
plaintiffs  paid  the  amount  to  defendant^  on 
receiving  from  him  a  guarantee,  addressed 
to  E.,  and  also  to  plaintiffs,  as  executors  of 
M.»  to  indemnify  them  and  each  of  them 
against  any  action  by  W. : 

Held,  that  plaintiffs  might  sue  on  this 
guarantee  without  joining  B.  Place  and 
Another  v.  Delegal,  426 

2.  The  proprietor  of  land  agreed  to  grant  leases 
to  defendant  of  certain  houses  he  had  under- 
taken to  build  on  the  land,  defendant  to  hold 
the  land  and  premises  for  eighty  years, 
yielding  therefore  400/.  a  year  rent,  and  to 
build  a  wall  all  along  the  west  side  of  the 
land;  the  landlord  to  have  a  right  of  way 
over  the  streets  between  the  houses.  De- 
fendant entered,  paid  rent,  built  houses,  and 
obtained  leases  of  the  houses  as  fast  as  they 
were  built :  Held,  that  he  was,  under  these 
circumstances,  in  possession  of  the  soil  be- 
tween the  houses,  and  that  the  landlord  could 
not  maintain  trespass  against  him  for  erect- 
ing a  wall,  on  the  west  side  of  the  land, 
across  the  end  of  one  of  the  streets,  if.  fi. 
Alexander  v.  BouMUty  799 


See  Costs,  1. 


AMENDMENT. 

FiXK  AND   ReCOYBRT. 
IJTO,  5. 


Plead- 


1.  Writ  of  haheaa  corpua,  sued  out  by  a  prisoner, 
amended,  by  substituting  7  W.  4,  for  1  VioL 
Bx  parte  J)avie»,  17 

2.  The  jury  being  directed  that  the  evidence 
upon  the  first  count  was  conflicting,  but  that 
upon  the  second  count  the  plaintiff  was  enti- 
tled to  a  verdict  with  at  least  Is.  damages, 
gave  a  verdict  for  Is.,  which  the  associate 
entered  upon  the  postea,  as  a  general  verdict 
A  question  arising  as  to  the  taxation  of  costs 
in  the  third  teVm  after  the  trial,  Held,  that 
the  judge  who  presided,  might  at  any  time 
direct  the  verdict  to  be  entered  according  to 
the  plain  intention  of  the  jury.  .^nies<  ▼. 
Brown,  ^W 

3.  Recovery  amended  under  3  A  4  W.  4,  c.  74, 
8.  8,  by  inserting  the  words  right  o/freewar- 
ren  ;  the  right  having  always  gone  with  the 
property  in  question,  and  the  deed  to  lead 
the  uses  conveying  all  hereditaments.  In 
the  Matter  of  Sir  W,  Jonee  TwUden'a  Beeo- 
very,  263 

In  replevin,  defendant  avowed  for  three- 
quarters  of  a  year's  rent,  under  a  holding  at 
115/.  a  year,  payable  quarterly. 

The  chief  contest  at  the  trial  was,  whether 
the  rent  reserved  was  100/.  or  115/.,  a  year  : 
the  jury  having  found  that  it  was  1152.  a 
year,  but  payable  half-yearly  instead  of 
quarterly,  and  the  finding  having^  been 
entered  on  the  record,  the  Court  in  the 
ensuing  term  gavB  leave  to  amend  the  avowry 
accordingly.     Oaylor  v.  Farrant  and  Othere, 

286 
In  an  action  for  money  had  and  received, 
plaintiff  having  framed  his  particulars  from 
an  account  rendered  by  defendant,  was 
allowed,  after  a  suspension  of  proceedings 
for  ten  years,  occasioned  by  the  absence  of 
plaintiff  beyond  seas,  to  amend  his  particu- 
lars by  the  insertion  of  fresh  items,  disco- 
vered after  defendant's  account  had  beea 
rendered.  Staple*  and  Another  ▼.  Holde- 
foorth,  T17 


ANNUITY. 

See  IVBOLYENT. 
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ARREST. 
See  Eyidbncb,  2.    Pbacticb,  1,  2. 

AiTTACHMENT  FOR  CONTEMPT. 

Tbe  penoDB  named  in  a  writ  of  rebellion,  and 
charged  with  tbe  ezecation  of  it,  hare  a  right, 
at  their  discretion,  to  require  the  assistance 
of  any  of  the  liege  sabjects  of  tbe  Crown  to 
assist  in  the  execution  of  the  writ : 

And  that,  upon  reasonable  apprehension  of 
resistance,  no  resistance  having  taken  place : 

And,  as  against  persons  appointed  and  act- 
ing as  constables  in  Ireland,  under  3  G.  4, 
e.  103: 

Notwithstanding  regulations  made  under 
that  act  prohibit  such  constables  from  inter- 
fering in  the  execution  of  any  writ,  decree,  or 
ciril  order,  or  in  driring  for  rent,  tithes,  or 
taxes,  unless  called  out  (y  a  magisi 


"^sMi^" 


the  high  or  sub-sbeAff^u  per^n 

And  a  stranger  to  the  proceedings^ in  the 
oause,  called  upon  to  assist  in  the  execution 
of  the  writ,  and  declining  to  do  so,  is  liable 
to  an  attachment  for  contempt :  Littlbdalb, 
J.,  and  BoSAiTQDXT,  J.,  di—tntientibwe  as  to 
the  attachment  Miller  and  Another,  Appel- 
lants ;  and  the  very  Reverend  Edmond  Dal- 
2tmple  Heekeik  Knox,  Archdeacon  of  KiUaloe, 
eepondent,  674 

ATTORNEY. 

See  Costs,  9.    Dbbd.    Fobbiob  Attaghmbbt. 

Pbacticb,  6. 

AUCTION. 

1.  A  purchaser  cannot  rescind  his  own  con- 
tract at  an  auction,  on  tbe  ground  that  he  has 
refused  to  pay  the  auction  duty  pursuant  to 
the  conditions  of  sale,  notwithstanding  tbe 
statute  17  6.  3,  o.  60,  enacts  that,  in  case  of 
such  refusal,  the  bidding  shall  be  null  and 
void  to  all  intents  and  purposes.  If  aline  v. 
Freeman,  396 

2.  By  particulars  of  sale,  lot  13  was  described 
as  building  ground,  and  the  ad^joining  lot  12 
as  a  villa,  subject  to  liberty  for  the  purchaser 
of  lot  I  to  come  on  tbe  premises  to  repair 
drains,  Ac,  as  reserved  in  lot  7.  The  reser- 
vation in  lot  7  referred  to  a  lease,  which  gave 
the  occupier  of  that  and  several  adjoining 
lots  composing  a  row  of  houses,  a  carriage 
way  in  common,  in  front  of  the  lots,  and  a 
footway  at  the  back,  and  also  a  footway  over 
lot  13.  The  particulars  contained  plans, 
which  disclosed  the  carriage  way  in  front,  and 
the  frjotway  at  tbe  back  of  the  houses,  but  not 
the  footway  over  lot  13.  But  they  stoted  that 
the  lease  of  lot  7  might  be  seen  at  tbe  vendor's 
office,  and  would  be  produced  at  the  sale. 
Plaintiff  having  purchased  lots  12  and  13  by 
one  contract,  in  ignorance  of  the  footway 
over  lot  13,  Held,  that  tbe  misdescription  was 
such  as  to  entitle  him  to  rescind  the  contract 
as  to  both.     Dykee  v.  Blake,  463 

AUCTIONEER. 
See  Costs,  10. 

AVERAGE. 
See  Ship  Ownbr. 

AVOWRY. 
See  AvRUPMZST,  4. 


AWARD. 

See  Costs,  2. 

1.  To  a  breach  of  covenant  for  non-payinent  of 
an  instalment  due  for  certain  work,  defend- 
ant pleaded,  1st.  that  the  work  had  not  boen 
completed ;.  2d.  that  the  inaulments  had  been 
paid.  An  arbitrator,  to  whom  the  eaose  was 
referred,  awarded  a  verdict  to  be  entered  for 
plaintiff  on  the  first  issue,  damages  I*.;  and 
on  the  second,  damages  lie.  4d.: 

Held,  sufficiently  certain,  and  that  it  was 
not  necessary  to  award  a  single  sum  upon  tho 
entire  breach.  Smith,  Adminietratrix  of  Smith, 
V.  Feetiniitg  Railway  Company,  23 

2.  Four  actions  between  distinct  parties,  and  all 
matters  in  difference  were  referred  to  an  arbi- 
trator. Among  the  matters  in  difference  was 
a  fi^h-^actio^ relating  to  a  part  of  the  pro- 
mises Jnj^iejate,  of  which  fifth  aetion  tlio 

Ord^bor  no  ndtice,  notwithstanding  it  bad 
been  mentioned  to  tbe  arbitrator: 

Held,  that  this  omission  rendered  tbe  award 
bad  f  fi  toto.     Stone  v.  PhUlipe,  37 

3.  An  action  of  trover  against  a  pawnbroker 
was  referred  to  arbitration,  and  bis  liability 
to  damage  depended  on  whether  or  not  he  bad 
made  sufficient  inquiries  when  tbe  goods  were 
pledged.  The  arbitrator,  in  a  case  stated  for 
the  opinion  of  the  Court,  having  declared  that 
he  was  unable  to  find  whether  or  not  the  de- 
fendant had  made  sufficient  inquiries,  the 
Court  referred  it  back  to  him  to  find  affirma- 
tively or  negatively  whether  or  not  sufficient 
inquiries  had  been  made.  Fergueon,  Aeeiynee 
of  Smith,  a  Bankrupt,  v.  Norman,  62 

4.  Where  a  canse  is  referred  to  an  arbitrator,  to 
certify  for  whom,  and  for  what  amount,  if 
any,  the  verdict  shall  be  entered,  be  is  noc 
confined  to  a  general  verdict,  but  may  enter 
it  on  the  several  issues,  according  to  tho  ori- 
denee  before  him.    Woo/y.  Hooper,  449 

BAIL. 
See  Pbacticb,  13. 

BAILIFF  OF  LIBERTY. 
See  Peacticb,  10. 

BANKER'S  CHECK. 

A  check  drawn  by  F.  on  a  banker  at  Batb,  was 
cashed  for  defendant  by  a  branch  of  the  N. 
W.  bank  at  Malmesbury,  on  Tuesday,  March 
28th.  The  same  day  it  was  forwarded  to  tho 
principal  N.  W.  bank  at  Melksbam,  twelve 
miles  from  Batb ;  on  Friday,  tbe  SIst,  it  was 
presented  at  Batb  and  dishonoured :  Held, 
that  the  presentment  was  not  in  time  to  givo 
tbe  N.  W.  bank  any  claim  against  defen<U«it. 
IfouU,  Public  Officer  of  the  North  WiUe 
Banking  Company^  v.  Brown,  266 

BANKRUPT. 

See  Plbadino,  10.    Sbbbitf,  I. 

1.  Defendants,  holding  as  security  for  a  debt 
due  to  them  from  D.  a  policy  of  assaraaco 
effected  by  D.,  refused  to  join  in  a  compoait 
tion  deed,  by  which  D.  was  to  be  released 
from  his  debts  on  paying  8«.  in  the  pound, 
unless  D.  assigned  the  policy  to  them :  D. 
assigned  it,  and  defendants  then  executed 
the  composition  deed:  Held,  that- such 
assignment  was  a  fraud;  and,  D.  bavisf 
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become  bankrapt,  tbat  his  assignees  were 
entitled  to  recover  from  defendants  money 
they  had  received  on  the  polioy,  notwitb- 
Btnndtng  the  8«.  in  the  poand  was  never  paid. 
AUager  and  Otken^  Atnyneet  of  Drury,  a 
Bankmpt,  v.  Spalding  and  AnotheVf  407 

3.  S.  being  sued  by  defendant,  paid  money  into 
Court  in  lieu  of  bail,  on  the  13th  of  Septem- 
ber; having  omitted  to  put  in  bail  or  pay 
the  additional  sum  required  as  security  for 
eosts,  the  Court  ordered  the  money  to  be 
paid  to  defendant  on  the  23d  of  September; 
on  the  9th,  S.  had  committed  an  act  of  bank- 
ruptcy, and  on  the  28th,  a  /iat  was  issued 
against  him : 

field,  that  bis  assignees  could  not  recover 
fh)m  defendant  the  money  so  paid  him  by 
order  of  the  Court  Rejfnold*  and  Anotherf 
Aftgnef  of  Shepherdf  a  Bankrupt,  v.  Wedd 
and  Otkert,  694 

BARON  AND  FEME. 
See  Plbadino,  4. 

BILL  OF  EXCEPTIONS. 

1.  A  bill  of  exceptions  lies  on  a  nonsuit,  and 
to  the  judge  of  a  county  court  Strother  v. 
Hutchineon  and  Another,  83 

BILL  OF  EXCHANGE. 

Ste  Bakkbr's  Chick.  Eyidbkcb,  4.  Plbad- 
XNO,  13,  14. 

1.  Plaintiff.held  a  bill  of  exchange,  accepted 
by  defendant;  when  it  became  due  in  March, 
defendant  asked  for  time,  and  in  June  gave 
plaintiff  another  bill  for  the  same  sum,  plain- 
tiff telling  him  at  the  same  time  that  some- 
thing was  due  for  interest,  and  continuing  to 
hold  the  first  bill :  the  second  bill  was  paid 
after  it  became  due :  Held,  that  the  plaintiff 
was  still  entitled  to  sue  defendant  on  the 
first  bill,  for  the  interest  due  on  it  Lumlev 
and  Othere,  Exeeutore  of  JR.  Lumley,  deceased, 
▼.  Muegravef  9 

2.  Plaintiff  held  a  bill  of  exchange,  drawn  by 
defendant;  when  it  became  due,  in  March, 
defendant  asked  for  time,  and  in  June  the 
acceptor  gave  plaintiff  another  bill  for  the 
same  sum,  plaintiff  telling  him  at  the  same 
time  that  something  was  due  for  interest, 
and  continuing  to  hold  the  first  bill;  the 
second  bill  was  paid  after  it  became  due: 
Held,  that  the  plaintiff  was  still  entitled  to 
sue  the  drawer  of  the  first  bill,  as  well  as  the 
acceptor,  for  the  interest  due  upon  it  Lum- 
Ity  and  Othera,  Extcutore  of  R»  Lumley, 
deceaeed,  v.  Hudwn,  15 

8.  Notice  by  holder  to  endorser,  of  the  disho- 
nour of  a  bill  by  acceptor,  in  these  terms, — 
**  Messrs.  H.  are  surprised  to  hear  that  Mrs. 
G.'s  bill  was  returned  to  the  holder  unpaid," 
followed  by  a  visit  from  the  endorser  to  the 
bolder  on  the  same  day,  in  which  he  expressed 
his  regret,  and  promised  that  he  would  write 
to  the  other  parties,  by  whom  or  by  himself 
the  bill  should  be  paid :  Held,  sufficient  to 
render  him  liable.  Houlditeh  and  Another 
▼.  Oaniy,  411 

BILL  OP  LADING. 
See  Sbip  Owmbr,  Liability  or,  2. 

BRIBERY. 
iS'ee  BriDBNCB,  6. 


CARRIER. 
See  Ship  Owhbr,  Liabilitt  op,  2. 

CESTUI  QUE  TRUST. 
See  Dbbd. 

COMPOSITION  DBBD. 
See  Bahkrupt,  1. 

COMMON  PUR  CAUSE  DE  VICINAGE. 

Common  pur  eaiise  de  vicinage  cannot  be  set  up 
as  an  excuse  for  cattle  rambling  from  downs 
subject  to  common  of  pasture,  into  downs 
over  which  the  owner  has  exclusive  posses- 
sion, notwithstanding  there  be  no  fence  or 
visible  boundary  separating  the  downs. 
Heath  V.  Elliott,  ,    388 

CONDITION  PRECEDENT. 

Agreement  that  lessee  should  spend  200/.  in 
repairs,  to  be  inspected '  and  approved  of  by 
lessor,  and  to  be  done  in  a  substantial  man- 
ner :  lessee  to  be  allowed  to  retain  the  sum 
out  of  the  first  year's  rent  of  the  premises : 
Held,  that  the  lessor's  approval  was  not  a 
condition  precedent  to  the  lessee's  retaining 
the  rent    Dallman  v.  King,  106 

CONTEMPTS 
See  Attachmbvt  pob  Contbitpt. 

COPYHOLD. 
By  the  seventh  custom  of  the  manor  of  P.,  the 
lord  is  to  have  for  an  heriot,  on  every  descent, 
the  best  quioke  cattle  for  every  yard  and 
half  yard  of  land ;  by  the  seventeenth,  if 
any  tenant  shall  let  his  land,  and  at  his 
decease  the  lord  not  answered  the  best  beast 
for  his  heriot  which  did  commonly  manure 
the  premises,  the  person  to  whom  the  land 
ought  to  come  shall  pay  to  the  lord,  within 
six  weeks  after  the  death  of  the  tenant,  32. 
for  every  yard  of  land,  and  40«.  for  every 
half  yard,  instead  of  a  heriot :  Held,  that 
where  the  tenant  died  after  having  let  his 
land,  the  lord  was  entitled  only  to  the  pecu- 
niary payment  in  lieu  of  the  heriot  Croomc 
▼.  Quiee,  148 

COPYRIGHT. 

What  is  a  representation  of  part  of  a  dramatic 
production,  so  as  to  subject  the  person  repre- 
senting it  to  a  penalty  under  3  A  4  W.  4,  o. 
15,  is  a  question  for  the  jury. 

A  jury  having  found  that  the  singing  two 
or  three  songs  of  plaintiff's  libretto  to  an 
opera,  was  a  jepresentation  of  part  of  plain- 
tiff's production,  the  Court  refused  to  grant 
a  new  triaL    Planchk  v.  Braham,  17 

CORPORATION. 
See  Statvtb,  Corstbuctiom  of,  2.        m 

COSTS. 
See  Court  or  Rbqubbts.  Practiob,  8. 
1.  Plaintiff  declared  in  covenant  for  two  quar- 
ters' rent,  due  the  25th  of  March,  1836.  De- 
fendant pleaded,  that  no  quarter's  rent,  end- 
ing the  25th  March,  1836,  then  became  due. 
Upon  demoner  the  plea  was  held  ill,  bai 
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plaintiff  afterwards  obtained  leare  to  amend 
his  declaration  by  withdrawing  the  claim  for 
the  second  quarter's  rent : 

Held,  that  such  abandonment  of  his  claim 
did  not  entitle  defendant  to  the  costs  of  the 
demurrer ;  and  that  at  all  events  it  was  too 
late  to  move  to  rescind  the  order  by  which 
the  amendment  bad  been  allowed  without 
giving  defendant  the  costs  of  the  demurrer, 
after  obtaining  time  to  plead  to  the  amended 
declaration,  and  receiving  the  costs  of  the 
amendment.     Baden  v.  Flight,  35 

3.  Defendant  put  a  construction  on  an  award, 
which  induced  plaintiff  to  move  the  Court  to 
set  it  aside.  The  Court  held  that  defendant's 
constraction  was  untenable,  and  therefore 
discharged  plaintiff's  rule :  Held,  that  plain- 
tiff was  not  entitied  to  the  costs  of  the  motion. 
Hoeken  v.  Ortn/ell,  103 

8.  To  an  action  for  refusing  to  deliver  goods 
out  of  a  ship  into  plaintiff's  light«r,  defendant 
pleaded,  that  though,  in  the  notice  for  deli- 
very, he  was  required  to  deliver  them  upon 
tender  of  the  bills  of  lading  and  freight,  no 
bills  of  lading  or  freight  were  tendered ;  on 
which  issue  was  joined  : 

Held,  that  plain  tiff,  was  not  entiUed  to  the 
costs  of  witnesses  in  attendance  to  prove  that 
it  was  not  customary  to  tender  the  bills  of 
lading  on  applying  for  goods,  nor  to  pay  the 
fVeight  till  some  days  after  delivery.  Where 
a  special  Jniy  is  summoned  on  defendant's 
process,  plaintiff,  if  he  succeeds,  is  entitled 
to  the  costs  of  it,  without  a  certificate  from 
the  judge.     Jonet  and  Another  v.  Tohin,  123 

4.  The  statute  1  Vict  c.  50  is  not  retrospective; 
and  an  attorney,  not  of  the  Court  of  C.  P., 
who  commenced  an  action  in  that  Court 
before  the  15th  of  July,  1837,  and  obtained 
judgment  after  that  day,  was  held  entitled  to 
such  costs  only  as  were  incurred  after  the  15th 
of  July.     Newton  v.  Spencer,  M74 

5.  A  judge  at  chambers  has  jurisdiction  to  fix 
the  amount  of  costs  to  be  paid  as  the  condi- 
tion of  making  an  order.     ColUnt  t.  Aroti, 

233 

6.  Defendant  being  arrested  for  28^,  pleaded 
tho  statute  of  limitations  as  to  IW.,  and  the 
plaintiff  recovered  only  17^.  The  defendant 
having  promised  orally,  several  times  within 
a  short  period  before  the  action,  to  pay  the 
11^,  Held,  that  he  was  not  entitied  to  costa 
under  43  G.  3,  c.  46.     White  v.  PHckett,  237 

7.  Upon  a  contract  for  several  chests  of  tea, 
one,  after  delivery,  was  discovered  to  be  da- 
maged ;  plaintiff  made  an  allowance  for  the 
supposed  amount  of  the  damage,  and  then 
arrested  defendant  for  41/.  The  jury  gave  a 
verdict  for  30/.  15t.,  having  deducted  the 
charge  for  the  damaged  chest,  which  was 
afterwards  sold  for  something  less  than  the 
amount  charged  :  Held,  that  this  was  not  a 
case  in  which  defendant  could  claim  costs 
under  43  G.  3,  o.  4A.     Clare  v.  Cooke,       269 

8.  Defendant,  upon  being  sued,  offered  plaintiff 
a  sum,  which  was  fefused.  On  the  27th  of 
October  defendant  obtained  an  order  to  pay 
this  sum  into  Court  On  the  4th  of  Novem- 
ber, the  sum  not  having  been  paid,  plaintiff, 
who  was  then  willing  to  receive  it,  gave 
notice,  that,  unless  it  were  paid,  he  should 
resort  to  further  proceedings.  The  notice 
having  produced  no  effect,  plaintiff  filed  his 
declaration  on  the  9th.  On  tho  1 3th  defend- 
ant paid  the  money  into  Court,  when  plaintiff 
took  it  out  and  stayed  proceedings:   Hold, 


that  plaintiff  waa  entitied  to  costs  only  toth« 
27th  of  October.     Pnrsona  v.  Pitcher,       306 

9.  Where  costs  are  ordered  to  be  paid  to  a 
defendant,  his  attorney  is  competent  to  de- 
mand and  receive  them,  without  an  expresa 
power  of  attorney.     Mtuon   v.    Whitehotue^ 

692 

10.  An  auctioneer,  who  is  sued  for  deposit- 
money  received  on  a  purchase,  and  who  pays 
it  into  Court,  under  an  order  for  the  vendor 
and  purchaser  to  interplead,  is  entitied.  apoa 
the  termination  of  proceedings  between  ven- 
dor and  purchaser,  to  receive  his  costs  out  of 
the  deposit- money.     Pitehere  v.  Ednej,    721 

11.  An  attorney's  bill  of  charges  for  boainesa 
done  in  the  Central  Criminal  Cuurt,  is  Uxable 
by  order  of  a  judge  of  one  of  the  superior 
Courts.     Cnrling  v.  Sedger,  743 

COURT  OF  REQUESTS. 

A  party  who  resides  within  ^he  juriadietion  of 
the  Tower  Hamlets'  Request  Act,  and  sues  la 
a  superior  court  for  a  debt,  being  the  balance 
•  of  an  account  on  a  demand  originally  exceed- 
ing bl.f  is  not  liable  to  oosts^  though  he  reee- 
ver  less  than  40a.     Oreen  v.  ifetom,  308 

COUNTY  COURT. 
Ste  Bill  of  Excbptiohs. 

COVENANT. 

See  Partners.     Etidehcb,  8. 

The  whole  covenant  implied  in  the  word  demiee 
is  restrained  by  an  express  covenant  for 
quiet  enjoyment  Line  v.  Stephetuou  and 
Another,  ExectUote  of  T.  OutterwHj  dseeated, 

«73 

CUSTOM. 

See  CoPTHOLD.    PLEADnro,  15. 

DAMAGES. 

See  Debt.    EviDBiroB,  10. 

Plaintiff  sued  defendants  for  damaging  hia  chip 
by  collision :  Held,  that  defendants  were  not 
entitied  to  deduct  from  the  amonn^of  damages 
to  be  paid  by  them,  a  sum  of  money  paid  to 
plaintiff  by  insurers  in  respect  of  soeh  da- 
mage.     Yatee  v.  White  and  Othtre,  272 

DEBT. 

In  debt  on  bond,  where  breaches  are  assigned 
in  the  replication  under  8  A  9  W.  3,  c.  11, 
the  jury  may  assess  damages  with  a  special 
ventre.     Scott  T.  Staley,  ^  724 

DEED. 

jS^ec  Etidbkcb,  ft. 

The  Court  ordered  an  attorney,  who  held  a 
deed  as  trustee,  to  deliver  the  draft  of  it  to 
the  ceetui  que  truH,  who  had  paid  for  the 
deed  and  draft.    Ex  parU  BoUUwortk,      ZS6 

DEED,  CONSTRUCTION  OP. 
An  action  of  covenant  lies  for  rent  reeerved  by 
indenture,  and  accruing  before  a  re-entry  for 
a  forfeiture,  notwithstanding  the  lessor,  under 
such  re-entiry,  is  to  have  the  premises  again, 
"  as  if  the  indenture  had  never  been  made." 
Hartehome  r.  Watwn,  178 
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DEMXSB. 
Set  Laitdlord  ahd  TsirAiTT,  1. 

DEVISE. 

1.  Devise  of  lands  to  M.  S.  for  life,  with  the 
Qse  of  household  goods,  Ac. ;  remainder  to 
J.  S.  for  life;  remainder  to  the  use  of  the 
heirs  of  the  body  of  M.  S.  in  tail ;  remainder 
over  in  saocesvion  to  divers  persons  for  life, 
and  to  the  heii-s  of  their  bodies  respectively  in 
tail ;  the  a/oreeaid  limitatione  io  be  in  etrict 
eetilement:  Held,  that  M.  S.  took  an  estate 
tail.     Douglat  v.  Congreve  and  Othertj  ] 

3.  Devise  of  copyhold  lands,  where  there  was 
no  custom  of  entail,  to  J.  S.  and  his  heirs, 
but  if  J.  S.  should  die  without  leaving  any 
child  or  children,  to  M.  B.  and  her  heirs, 
Held,  to  pass  a  fee  simple  conditional  to  J. 
S. ;  and  the  fee  conditional  having  merged 
in  the  possibility  of  reverter,  which  descended 
to  him  as  heir  of  the  devisor.  Held,  that  he 
became  ocised  of  a  fee  simple  absolute.  Doe 
dem.  J.  Siaipeon  and  Another  v.  T,  Simpeon 
and  Otherty  333 

3.  Devise : — "  I  give  and  bequeath  to  my  sois, 
Joshua  and  James,  my  estate  that  I  now 
occupy,  together  with  the  factory  thereon ; 
except  the  house  I  now  occupy,  with  the 
cottages  thereon,  which  I  give  to  my  daugh- 
ters, Martha  and  Alice,  jointly  :"  then,  after 
charging  with  certain  payments,  "my  estate 
heretofore  given  to  my  sons," — **  I  give  and 
bequeath  to  my  son  Joshua  that  estate  lying 
at  H..  occupied  by  F.,  which  I  hold  under 
lease  from  S.,  during  the  term  of  my  lease  :" 
Held,  that  the  sons  took  a  fee  in  the  fac- 
tory, and  the  daughters  a  fee  in  the  house. 
Doe  dem,  Knoti  v.  Lawton  €tnd  Othertf       455 

4  (I.)  T.  S.  Selby,  who  had  no  relations  of  his 
own  name,  devised  his  property,  which  had 
been  purchased  by  himself,  his  father,  and  his 
grandfather,  to  his  right  and  lawful  heir  at 
law  (for  whom  he  directed  advertisements  to 
be  published),  charged  with  legacies  to  be 
paid  in  twelve  months  after  the  testator's 
death,  and  if  no  heir  was  found,  to  W.  L., 
on  condition  he  changed  his  name  to  Selby : 
on  the  side  of  his  mother  and  grandmother, 
the  testator  had  several  relations,  to  whom 
he  left  large  legacies :  held,  that  by  bis  law- 
ful heir  he  meant  not  necessarily  an  heir  of 
the  blood  of  the  Selbys,  but  any  heir  capable 
of  inheriting  the  whole  of  his  property. 

(2.)  Upon  the  trial  of  a  writ  of  right,  the 
Jury  had  to  inquire,  1.  whether  tUe  demand- 
ant was  entitled  by  virtue  of  a  will  under 
which  she  claimed :  2.  whether  she  had  made 
out  her  pedigree:  and,  3.  whether  the  tenant 
had  properly  levied  a  fine.  A  general  ver- 
dict having  been  found  for  the  tenant  after  a 
misdirection  on  the  first  point,  a  court  of 
error  awarded  a  venire  de  novo.  Daviee  h,nd 
Wifet  Demandante;  Lowndet,  Tenant,       478 

5.  Testator  left  to  several  children  the  real  and 
personal  property  described  in  several  sche- 
dules of  his  will,  on  very  complicated  trusts : 
he  omitted  to  specify,  in  any  of  the  sche- 
dules, his  freehold  house  in  S. ;  but,  by  an 
InsntBoiently  attested  codicil,  desired  that  it 
should  pass  to  J.,  his  eldest  son  :  all  the  resi- 
due of  his  real  and  personal  estate  he  left  to 
trustees,  to  divide  among  his  children  when 
his  youngest  child  should  attain  twenty-five, 
on  the  same  trusts  and  subject  to  the  same 
ooniingencies  and  bequests  over  as  their  ori- 


ginal legacies :  Held,  that,  notwithstanding 
the  difficulty  of  applying  those  trusts  of  per- 
sonal property  to  the  division  of  a  freehold 
'  house,  the  house  passed  to  the  trustees  by  the 
residuary  clause.  Barclay  and  Othere  t.  Coi- 
Utt,  658 

DISTRINGAS. 

See  PRACTICB,  9,  18. 

DUCHY  OP  CORNWALL. 
See  FiKB  FOR  Rbnbwal. 

EASTER. 
See  Practicx,  16. 

EJECTMENT. 
See  Practice,  19. 

ESTATE. 
See  PowxB. 

ESTATE  TAIL. 
See  DsviSB,  1. 

ESTOPPEL. 
See  FoRBiQN  Attachmbvt. 

(1.)  A  committee  of  a  joint  stock  company  were 
empowered  by  a  deed  exeguted  by  defend- 
ant and  others  to  certify  what  sum/was  neces- 
sary for  discharging  the  debts  of  the  company, 
and  their  certificate  was  to  be  conclusive 
as  to  the  amount.  The  committee  certified 
that  1 7,986/.  was  necessary,  and  that  529/.  was 
defendant's  proportion,  which  he  was  called 
on  to  pay  to  plaintiff,  a  trustee  under  the 
deed :  of  this  529/.  defendant  had  paid  150/. 
under  a  former  certificate  to  the  same  effect^ 
4Qd  he  was  told  that  credit  would  be  given 
him  for  that  payment.  In  an  action  for  the 
529/.,  plaintiff  having  joined  issue  on  a  tra- 
verse of  an  allegation,  that  "  the  committee 
had  certified,  at  the  fact  wae,"  that  17,986/. 
was  required  for  payment  of  the  debts  of  the 
company,  Held,  that  defendant  was  not  es- 
topped from  showing  that,  by  reason  of  his 
payment  of  the  150/.,  the  fact  was  not  that 
17)986/.  was  required  as  aforesaid. 

(2.)  Such  certificate  having  been  signed 
with  a  good  intention,  and  the  jury  having 
negatived  fraud  in  fact,  Held,  that  it  did  not 
constitute  a  fraud  in  law.     WiUon  v.  Butler, 

748 
EVIDENCE. 
See  FoRBioir  Attachhbnt. 

1.  Plaintiff  being  possessed  of  the  lease  of  a 
messuage  by  assignment,  delivered  it  to  F., 
with  authority  to  raise  money  on  the  security 
of  the  deed.  Defendant,  who  had  advanced 
money,  which  was  not  repaid,  having  refused 
to  deliver  up  the  deed,  plaintiff  sued  him  in 
trover:  Held,  that  defendant  might  give  these 
facts  in  evidence  under  a  plea  that  the  plain- 
tiff was  not  possessed  of  the  deed  as  his  own 
property  at  the  time  of  the  action,  and  that 
the  plaintiff  was  not  entitled  to  recover. 
Owen  V.  Knight,  54 

2.  (1.)  Placing  a  party  under  restraint  of  a 
sheriff's  officer  who  holds  a  writ  of  capicu,  is 
an  arrest*  without  proceeding  to  actual  con- 
tact. 
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(2.)  In  an  action  for  aboning  tbe  process 
of  the  Court  in  order  illegally  to  compel  a 
party  to  give  up  his  property,  it  is  not  neces- 
sary to  prove  that  the  action  in  which  the 
process  was  improperly  employed  has  been 
determined,  or  to  aver  that  the  process  was 
sued  out  without  reasonable  or  probable  cause. 
Orainger  r.  Hill  and  Anothtr,  212 

8.  In  <  an  action  on  a  warranty  of  a  horse, 
■  defendant  changed  the  venue  from  Middlesex 
to  Worcestershire.  A  letter  written  by  plain- 
tiff's attorney  in  Middlesex,  apprising  defend* 
ant  of  the  breach  of  warranty,  and  that  the 
horse  was  standing  at  livery  at  defendant's 
expense,  coupled  with  an  admis^on  in  Mid- 
dlesex,  by  defendant's  agent,  of  the  receipt 
of  that  letter,  Held,  a  sufficient  compliance 
with  an  undertaking  to  give  material  evidence 
of  some  matter  in  issue  arising  in  Middlesex. 
Collint  V.  Jenkint,  .    "225 

4.  The  drawer  of  a  bill  being  i))plied  to  for 
payment,  said,  "If  the  acceptor  does  not 
pay,  I  must;  but  exhaust  all  your'influence 
with  the  acceptor  first:"  the  drawer  after- 
wards directed  the  applicant  to  raise  money 
on  tbe  lives  of  himself  and  the  acceptor: 
Held,  that  this  admission  was  not  to  be  taken 

'  as  conclusive  evidence  of  defendant's  having 
received  or  waived  notice  of  dishonour  of  the 
bill.     Hiekt  V.  The  Duke  of  Beau/ort,       229 

5.  Three  out  of  four  defendants  suffered  judg- 
ment by  default :  Hold,  that  one  of  the  three 
was  a  competi;nt  witness  to  produce,  on  behalf 
of  the  fourth,  the. partnership  deed  under 
which  the  four  had  been  acting  in  their  deal- 
ings with  the  plaintiffl  ColUy  v.  Smith  and 
Othert,  285 

6.  (1.)  In  an  action  for  bribery  at  a  borough 
election,  an  examined  copy  of  the  precept  to 
the  returning  officer,  taken  from  the  original 
at  the  Crown  Office,  is  sufficient  evidence  of 
the  precept 

(2.)  The  defendant  eflf^tod  the  bribed  by 
giving  a  card  to  the  voter  In  an  outer  room, 
which  the  voter  presented,  to  another  person 
in  an  inner  room,  who  thereupon  gave  him 
money :  Held,  that  this  proof  satisfied  the 
allegation  in  the  declaration,  that  the  defend- 
ant gave  the  money ;  and, 

(3.)  That  it  was  competent  to  the  plaintiff 
to  prove  that  the  defemiant,  on  the  same. day 
and  at  the  same  place,  gave  cards  to  other 
persons  besides  those  named  in  the  declara- 
tion.    Webb  V.  Smith,  373 

7.  A  right  to  a  water  course  is  not  destroyed  by 
the  owner's  altering  the  course  of  the  stream  ,* 
and  the  owner  may  establish  his  claim  not- 
withstanding an  interruption  within  twenty 
years  of  his  action  brought  to  enforce  the 
right    Hatl  V.  Sw{J\,  381 

8.  In  an  action  for  breach  of  a  covenant  to 
keep  a  house  in  repair,  though  the  defendant 
may  show  generally  in  what  state  the  pre- 
mises were  at  the  commencement  of  the  term, 
and  whether  they  were  new  or  old,  it  is  not 
competent  to  him  to  show  it  in  matters  of 
detail.     Ifantx  v.  OdHng^  451 

9.  In  an  issue  on  the  sanity  of  a  testator,  who 
made  his  will  in  1826,  the  devisee  offered  in 
CTidence  the  following  letters  of  deceased 
persons,  which  were  found  open  and  addressed 
to  testator,  with  other  papers  bearing  his  en- 
dorsements, in  a  cupboard  under  his  bookcase 
in  htfl  private  room:  Ist,  a  letter  dated  in 
1781.  from  testator's  cousin,  with  whom  he 
waa  proved  to  be  in  correspondence  in  1787  : 


2d,  a  letter  dated  in  1786,  from  M.,  who  de- 
sired testator  to  direct  his  attorney  to  propose 
terms  of  agreement  with  A.  or  W. ;  this  letter 
was  endorsed  by  testator's  attorney,  long  sinee 
deceased :  3dly,  a  letter  dated  1799,  from  the 
curate  of  testator's  parish : 

Held,  that  they  were  not  admissible  in  eH- 
dence.      Wright  v.  Doe  dem.  TafAnM,         48f 

10.  (1.)  To  an  action  for  breach  of  an  agree- 
ment to  continue  to  employ  plaintiff  as  an 
accountant,  defendants  pleaded,  in  one  plee, 
that  plaintiff  received  money  for  which  he 
did  not  account;  that  he  made  improper  paj- 
mentfl  with  defendants'  money ;  that  he  mad« 
false  entries  and  representations;  and  refused 
to  obey  his  employers'  commands ;  wherefote 
they  discharged  him  :  Held,  that  defenda&to 
were  entitled  to  a  verdict  on  the  plea,  tboogh 
they  •proved  only  that  plaintiff  had  made  a 
false  entry  and  representation,  and  though 
the  reason  assigned  for  his  discharge  was  du- 
respect  towards  his  employers. 

<2.)  Under  the  plea  of  non  ntnmpnt  to  a 
count  on  a  guantum  meruit  for  plaintiff's  atr^ 
vices,  the  defendant  may  show  what  tbe  ser- 

'  vices  were  worth,  and  tbe  jury  give  damage* 
'  accordingly.    Baillie  v.  Kelt  and  Hogg,    63S 

FEME  COVERT. 
Ste  pRAcncK,  15. 

PINE  AND  RBCOVBRT. 

See  Amendkent,  3.    Dbyisb,  4. 

The  Court  amended  a  fine  levied  at  the  Carmar- 
then Great  Sessions  in  1830,  by  endorsing  tha 
first  and  third  proclamations,  of  which  there 
was  no  entry,  it  appearing  that  such  procla- 
mations had  been  made,  but  the  entry  of  then 
omitted  by  the  olerk  of  the  Court  Llagd  and 
Another,  Demandante,  Mary  Niekoiat,  Dtfw^ 
eiani,  CSS 

FINE  FOR  RENEWAL. 

A  sum  falling  short  of  three  years'  annual  Tmlea 
of  the  premises  is  not  an  unreasonable  fina 
for  the  renewal  of  a  lease  by  the  Duchy  of 
Cornwall ;  and  tbe  rack  rent  paid  by  actual 
occupiers  is  a  fair  criterion  of  the  ananal 
value.  Therefore,  a  lessee  of  tbe  Duchy, 
who  had  underlet  on  building  leasee,  with  a 
covenant  to  apply  for  and  do  bis  utmost  to 
procure  a  renewal,  and  who,  without  seceeas, 
offered  for  such  renewal  less  than  the  amoaat 
of  two  years'  rack  rent  paid  by  the  occupiers 
of  the  under  lessees,  was  held  to  have  failed 
in  the  performance  of  his  oovenant  Simptom 
V.  Sir  W.  Clayton,  Bart,,  758 

FOREIGN  ATTACHMENT. 
To  an  action  for  money  had  and  received  de- 
fendant pleaded  a  recovery  by  foreign  attach- 
ment at  the  suit  of  a  creditor  of  plaintifiTs, 
and  that  the  creditor  had  execution  of  the 
sum  recovered  according  to  the  custom  of 
Londoiv:  plaintiff  replied  that  no  executioa 
was  executed;  on  which  defendant  joined 
issue : 

Held,  that  without  execution  executed,  he 
was  not  discharged  from  his  debt  to  plaintiff; 
and  that,  having  joined  issue  on  the  fact  of 
the  execution,  the  jury  were  not  estopped,  by 
a  record  of  satisfaction  in  the  foreign  attach- 
ment, from  finding  according  to  the  fact :  that 
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tbn  attorney  of  defendant,  the  garnishee 
in  the  foreign  attachmeoty  was  not  incom- 
petent to  prove  the  custom  in  such  attach- 
.  mcQt :  and  that  it  is  no  answer  to  a  plea  of 
recovery  under  foreign  attachment  that  plain- 
tiff has  had  no  notice  of  the  proceedings. 
Magratk  t.  Hardy,  782 

FORFEITURB. 
See  Lahblord  Asn  Tunjon,  2. 

FRAUD. 
See  EsTOPPKL. 

FRAUDS,  STATUTE  OF. 
See  PRIHCIPAL  AHi)  Agbht. 

FRAUDULENT  CONVEYANCE. 
See  BANKlttJPT,  1. 
1.  (1.)  In  Fobmaty,  1818,  M.,  by  ante-nnptial 
settlement,  directed  that  land,  which  he  ex- 
pected to  purchase  of  C,  should,  if  the  mar- 
riage took  'effect,  and  C.  be  able  to  convey, 
be  conveyed  to  the  use  of  trustees  of  the 
marriage  settlement;  provided  that  if  C. could 
not  convey,  no  6bligation  should  attach  on  M. 
to  procure  a  conveyance  from  any  other  per- 
son ;  nor  should  M.  be  precluded  from  pur- 
chasing for  his  own  benefit :  C.  being  unable 
to  make  a  title,  M.,  in  June,  1818,  after  his 
marriage,  purchased  the  land  of  H.,  and  then 
convoyed  it  to  the  trustees  of  his  marriage 
settlement  In  1823,  M.  mortgaged  the  land 
to  D.,  who  conveyed  it  to  pUuntiff:  Held, 
that  the  conveyance  to  the  trustees  was  vo- 
luntary, and  that  as  against  them  plaintiff 
was  entitled  to  the  land. 

(2.)  Upon  a  transfer  of  a  mortgage  upon 
payment  of  the  sum  originally  advanced,  and 
a  farther  sum  by  way  of  further  charge,  an 
ad  valorem  stamp  upon  the  further  sum  is 
sufficient  without  any  deed  stamp.  ^  Doe  dem. 
Bamee  ▼.  Bowe  and  Othere,  737 

GAlfB. 

A  gamekeeper  acting  under  a  deputation 
granted  and  registered  previously  to  the  1st 
of  November,  1831,  when  the  act  1  A  2  W..4, 
0.  32,  came  in  force,  is  not  entitled  to  notice 
of  action,  or  to  give  all  matters  in  evidence 
under  the  generS.  issue.     Btuh  v.  Oreen,    41 

GAMING. 
See  PLlADiiro,  12. 

GENERAL  ISSUE. 
•     See  Plsadiko,  12. 

GUARANTEE. 

See  AoRiKviirr,  CoxsTRUcnoir  of. 
Skt-off,  1.  • 

HERIOT. 
See  CoPTBOLD. 

HIGHWAY. 
See  Pleadhto,  1. 


INSOLVENT. 
See  Laitdlord  and  Tbnaht,  2. 
An  insolvent  is  not,  by  his  discharge  under  the 
Insolvent  Debtors'  Act,  released  from  an 
Ation  at  the  suit  of  his  surety,  for  money 
paid  nfter  the  discharge  in  respect  of  an  an- 
nuity granted  by  the  insolvent  before.  Hoeken 
▼,.  Broume  qnd  Another,  400 

IRREGULARITY. 
See  Practice,  8, 11. 

ISSUABLE  PLEA. 
See  pLRADHia,  6, 16. 

INSURANCE. 
See  Daxaorb.' 

INTEREST. 
See  Bill  of  Sxcbaitor,  1. 

INTERPLEADER. 
See  Costs,  10. 

JETTISON. 
See  Ship  Owhir,  Liability  of,  1. 

JOINDER. 

.^ee    PLRADIIie,    11.     '  AORlfEinBIlT,    CoRgTBUp- 
TIOM  OF. 

JUDGMENT. 
See  pRAcncBr4,  6,  21,  28. 

.     LANPLORD  AND  TENANT. 

See  Eyidrncb,  8.*    Finb  for  Rkhrwai*. 
Power. 

1.  Plaintiff  by  letter  offered  t6  take  a  farm  of 
defendant  from  Michaelmas,  1833*  at  \10l.  a 
year,  'payaple  quarterly,  upon  a  lease  for 
twenty-one  years,*  a  valuation  to  be  made  of 
the  crops ;  a  lease  to  be  prepared  at  plaintiff's 
expense ;  at)d  the  whole  to  be  subject  to  a 
certificate  of  plaintiff's  solvency,  to  be  given 
by  M.  Defendant  having  received  the  certi- 
ficate, by  letter  acceptod  of  plaintiff  as  tenant^ 
on  the  terms  proposed:  the  yaliation  was 
deferred  from  time  to  time;  but  i)laintiff,  on 
paying  100/.  towards  the  amount,  was  let  into 
possession  :  Held,  that  the  letters  of  plaintiff 
and  defendant  (at  all  events,  as  explained  by 
the  above  circumstances,  and  some  admissions 
made  by  plaintiff  after  a  distress)  constituted 
an  actual  demise,  on  which  defendant  was 
authorised  to  distrain  for  rent  arrear,  and  not 
s  mere  agreement  for  a  lease.  Chapman  v. 
Sluek,  187 

2.  A  forfeiture  of  a  lease  accruing  on  the 
lessee's  insolvency;  is  waived  by  acceptance 
of  rent  from  him  after  his  discharge  under 
the  Insolvent  Debtors'  Act;  and  the  non- 
payment of  a  debt  specified  in  his  sohodale 
to  be  due  to  the  lessor,  is  not  a  continuing 
insolvenoy  to  constitute  a  new  forfeiture  after 
such  acceptance  of  rent.  Doe  04m,  Oatehonee 
T.  Beetf  884 

LEASE. 
See  Labdlord  avd  Tbbirt. 
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LXBKL, 

UCKTSnra  ACT. 
Ac  SffATrrBv  Conrrmrciiov  cv^  L 

LIKT. 
4«cDkk». 

LIMITATIOyS,  STAXm  07. 
&«  Eti»bscx,  7. 

MARRIAGE  SETTLEMENT. 

8€€  EAACPirUST  COSTKTAXCB. 


MOXET  HAD  AXD  RECEIVED. 

Set  hMmwmmwf,  5.     Baskkupt.     Pi.BJL0ai«y 
12.    PscrciPAi.  ASP  A«myr. 

9EW  TRIAL. 

SwDrruBfi. 

1.  Cnder  a  pie*  of  lemve  and  lieesM  to  an 
action  of  tre«pa«a  for  taking  platntiflTf  goods, 
it  waa  prored  that  plaintiff's  father  baring 
beeome  bankrupt,  plaintiff,  npon  ezaminadon, 
was  told  by  the  commissioner,  ineorrectly, 
that  the  goods  belonged  to  bb  father;  where- 
upon the  plaintiff  said  he  woald  gire  them 
vp.  Defendant  was  present,  bat  it  did  not 
appear  be  bad  heard  what  the  commissioner 
said.  The  jory  baring  been  directed  to  con- 
sider whether  plaintiff's  consent  was  obtained 
by  an  nntme  representation,  without  any 
qnestion  being  put  as  to  the  defendant's  par- 
ticipation in  sacb  representation,  and  a  rer- 
dict  baring  been  found  for  plaintiff,  the  Court 
granted  a  new  triaL  Roper  ▼.  Harjter  and 
Others,  20 

NOTICE   OF  ACTION. 
^Sise  Oami.    Statitts,  Cosbtbuctiok  or,  2. 

NOTICE  OP  DISHONOUR. 
-  iS'se  Bill  of  ExcHABaE,  3. 

NUISANCE. 

To  an  action  of  nuisance  for  carrying  on  the 
business  of  a  tallow  chandler,  in  a  messuage 
adjoining  the  messuage  of  the  plaintiff,  it  is 
no  plea  that  the  defendant  was  possessed  of 
his  messuage,  and  the  business  was  carried 
on,  before  the  plaintiff  became  possessed  of 
and  occupied  the  adjoining  messuage.  Bli— 
▼.  Hali,  183 

OYER. 
St€  pLSADiiro,  8. 

PARTICULAR. 
Sf  Amivdmbht,  6.    Praoticx,  7,  20,  22,  24. 

PARTIES. 
Bm  AGRBiMBirr,  CoHSTRUOTioir  or.  Partners. 

PARTNERS. 

K.  and  8.  baring  entered  into  a  written  engage- 
mant  to  amploy  plaintiff  in  their  trade  for 


•evn  yean*  Held,  that  plaintiff  eoald  Ml 
■■•  D^  a  dormant  partner  with  K.  and  S., 
Wt  BO  party  to  the  agrccoMnL  Beekkmm 
▼.  Km^  mmd  Dr^ke^  2U 

PATENT. 
Se*  FRAcncu,  7, 22. 

PAYMENT  INTO  COURT. 
See  Costs,  8.  .  Pbactics,  IS. 

PLEADING. 

See  EnsfKSCE,  1,  2,  10.     Nvibabcb.     Srb- 
mirw,  2. 

L  Tha  dcdarmtion  on  a.  demise  of  tolla  by 
tmstecs  of  a  tnmpike,  under  3  6.  4,  e.  12^ 
■s.  55,  57,  mast  state  that  the  demise  was  in 
writing,  and  signed  by  two  or  more  trastfcet, 
or  their  clerks ;  bot  need  not  allege  a  detailed 
obserraace  of  the  preliminaries  enjoined  in 
8.  55.  Oldroifd  and  Another  t.  Cramptom  and 
Other;  24 

2.  In  ^  imp.  plaintiffs  alleged  that  they,  being 
the  majority  of  certain  persons  entitled 
under  a  custom,  nominated  W.  C.  Defend- 
ants pleaded,  that  defendants  were  the  msjo- 
rity,  and  nominated  £.  P. ;  without  this,  that 
plaintiffs  were  the  majority.  Replication, 
that  defendants  did  not  duly  nominate  E.  P., 
Held,  ilL  The  Earl  of  Harrington  and 
Othtrt  T.  The  Bishop  of  Litchfield  and  Coven- 
try,  Edward  Poole  and  Others,  77 

3.  It  is  not  within  the  limits  of  pririleged  criti- 
cism to  print  of  an  exhibitor  of  flowers,  in 
observations  touching  the  exhibition,  *'The 
name  of  O.  is  to  be  rendered  famous  in  all 
sorts  of  dirty  work ;  the  tricks  by  which  he, 
and  a  few  like  him,  used  to  secure  prises, 
seem  to  have  been  broken  in  upon  by  some 
judges,  more  honest  than  usual.  If  O.  be 
the  same  man  who  wrote  an  impudent  letter 
to  the  Metropolitan  Society,  he  is  too  worth- 
less to  notice ;  if  he  be  not  the  same  man, 
it  is  a  pity  two  such  beggarly  souls  could  not 
be  crammed  into  the  same  carcase."  Oreen 
T.  Chapman  and  Another,  92 

4.  Husband  and  wife  may  be  jointly  sued  in 
trespass  for  their  joint  act  F«i»«  ▼.  Sauntler* 
and  Wife,  96 

6.  In  an  action  of  libel,  plaintiff  went  to  the 
country  on  the  pleas  to  the  first  and  third 
counts,  and  demurred  to  the  pleas  to  the 
secondL  Having  obtained  judgment  on  the 
demurrer,  the  Court  refused  to  allow  him  to 
withdraw  the  replication  to  the  pleas  to  the 
third  coubt,  and  sObstitnte  a  demurrer.  IM- 
Ugal  V.  HighUy,  114 

6.  The  bankruptcy  of  one  of  several  plaintiffs, 
after  the  commencement  of  the  action,  is  not 
an  issuable  plea  for  a  defendant,  who  is 
under  terms  to  plead  Issuably.  Staples  and 
Another  v.  Holdeworth,  144 

7.  Defendant  being  bail  for  C.  S.  in  an  action 
brought  against  him  by  plaintiff,  and  plaintiff 
having  agreed  to  forego  bail  on  C.  S.  giving 
a  cognovit,  to  pay  23/.  by  instalments,  defend- 
ant undertook,  on  default  of  payment,  to  ren- 
der C.  S.  within  fourteen  days  after  notice  of 
the  issuing  a  ea.  so.,  against  him.  In  a 
declaration  on  this  agreement,  an  averment 
of  notice  of  the  issuing  the  ea.  m«.  Held 
BufBoient,  without  averring  delivery  of  tha 
writ  to  the  sheriff!     Twraor  v.  Standage,  296 

8.  In  an  action  by  an  executor,  if  the  dafead- 
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ant  craves  oyer  of  the  letters  testamentarj 
to  which  the  will  U  anne-xed,  it  is  not  suffi- 
cient fur  the  plHintiff  to  set  out  the  letters 
testamentury  without  the  will.  Daljf,  Exeeu- 
tor  of  Umith,  V.  J/akou,  235 

9.  To  an  action  of  trover,  plea,  that  one  law- 
fully  in  podsesHion  of  goods  pledged  them  to 
defendant.  Held,  ill.     JatUlery  v.  BritteH,  242 

10.  (1.)  In  trover  by  the  assignee  of  a  bank- 
rupt, a  plea  that  plaintiff  is  nut  assignee  puts 
in  issue  the  petitioning  creditor's  debt  and 
the  act  of  bankruptcy. 

(2.)  Goods  allowed  to  be  in  the  order  and 
disposition  of  a  bankrupt  as  reputed  owner, 
by  the  consent  of  bis  assignee,  are  liable  to 
be  seized,  upon  a  subsequent  insolvency,  by 
the  assignee  of  the  'Insolvent  Debtors'  Court. 
J,  ButUrt  turoiving  Aaaignee  of  J.  Bakewell, 
a  Bauki  uptf  v.  Uub*oH,  290 

11.  The  declaration  contained  a  count  on  a  pro- 
mise to  carry  goods  from  Dublin  to  London, 
and  a  count  on  a  promise  to  carry  the  same 
goods  from  the  wharf  at  which  they  should 
be  landed  In  London  to  the  plaintiff's  place 
of  business : 

Held,  that  the  joining  these  two  counts  was 
not  an  apparent  violation  of  the  rule  Hil.  4 
W.  4.     Jamet  v.  Bourne  and  Other*,  420 

12.  Defendant  took  a  share  of  60/.  in  a  wager 
made  by  0.  on  an  illegal  horse-race,  and  dis- 
posed of  his  interest  in  20/.  out  of  the  50/.  to 
plaintiff.  Defendant  having  received  the  50/. 
from  0.,  who  won  the  wager,  refused  to  pay 
the  20/.  to  plaintiff,  who  thereupon  sued  him 
for  that  amount  in  an  action  for  money  had 
and  received :  Held,  that  defendant  could  not, 
under  the  general  issue,  set  up  the  illegality 
of  the  wager  as  an  answer  to  the  action. 
Martin  v.  Umith,  436 

IS.  To  an  action  against  the  acceptor  of  a  bill 
of  exchange,  plea,  that  the  defendant  made 
the  acceptance  by  force  and  duress  of  impri- 
sonment, and  that  he  never  had  any  value 
for  accepting  or  paying  the  bill,  Held  ill,  for 
duplicity.  Stephene  and  Another  r.  Under- 
woody  655 

14.  To  an  action  on  a  bill  of  exchange,  plea, 
that  the  bill  was  not  duly  stamped,  held  ill. 
Haward  v.  Smithf  684 

15.  To  a  declaration,  charging  the  defendant^ 
as  tenant  to  the  plaintiff,  with  carrying  away 
in  an  untenantable  manner,  and  contrary  to 
the  custom  of  the  country,  several  loads  of. 
hay  off  the  farm,  without  bringing  back  and 
spending  on  the  premises  an  equal  number 
of  loads  of  dung;  plea,  that  there  was  not 
any  such  custom  of  the  country,  held  good. 
Hartley  v.  BurkiU,  687 

16.  That  plaintiff  has  been  discharged  nnder 
the  Insolvent  Debtors'  Act,  and  that  the  cause 
of  action  has  vested  in  his  provisional 
assignee,  is  not  an  issuable  plea  for  a  defend- 
ant who  is  nnder  an  order  to  plead  issnably. 

WettenhaU  v.  Graham,  714 

POOR. 

Eight  cottages  were  erected  by  tile  parish  of 
W.,  (for  the  better  lodging  the  impotent  and 
other  poor,)  partly  by  means  of  benefactions, 
and  partly  by  a  fund  raised  under  an  en- 
closure act,  according  to  which  such  fund  was 
to  be  applied  to  the  relief  of  the  poor,  and 
accounted  for  as  rates. 

Four  of  these  cottages  were  always  let  at 
ft  rent  under  their  vidue  to  industrions  la- 


bourers: these  tenants  paid  no  poor-rates, 
and  occasionally  received  relief;  but  at  the 
time  of  their  being  admitted  were  likely  to 
pay  the  rent,  which  was  always  collected: 
Held,  that  these  four  cottages  were  not  work- 
houaee  for  the  purposes  of  the  statutes  4  4  6 
W.  4,  0.  76.  5  A  6  \V.  4,  c.  69.  Cantrell  and 
Other*  V,  The  Ouardiune  of  the  Poor  of  the 
Windeor  Union,  '      348 


POWER. 

By  will,  a  power  was  given  to  a  tenant  for  life 
to  demise  for  twenty-one  years,  and  to  exe- 
cutors, to  mortgage  in  fee  or  for  years.  In 
1812,  after  testator's  death,  the  tenant  for  life 
made  a  grant  for  ninety-nine  years,  if  he 
should  so  long  live;  in  1814,  he  demised, 
nnder  his  power,  for  twenty-one  years;  in 
1828,  the  exeocutors  mortgaged  for  1000  years 
nnder  (AetV  power.  To  an  action  brought  by 
the  mortgagee  for  rent  arising  under  the 
lease  for  twenty-one  years,  Held,  that  the 
lessee  could  not  set  np  as  a  defence  the  inte- 
rest of  the  grantee  for  ninety-nine  years. 
Bringloe  v.  Ooodeon,  726 


PRACTICE. 
See  Vekub.    Attachmbwt  for  Cohtekpt. 

1.  An  application  to  discharge  a  defendant 
from  arrest,  for  a  defect  in  the  affidavit  to 
hold  to  bail,  is  too  late,  unless  made  within 
the  time  for  putting  in  an  appearance  in  ordi- 
nary cases.     Daly  v.  Mahon,  8 

2.  An  application  to  discharge  defendant  ont 
of  custody,  for  a  defect  in  process,  is  too  late 
if  not  made  to  a  judge  at  chambers  or  to  the 
Court,  within  the  ordinary  time  for  potting  in 
bail.     Braehour  v.  Rue^ell,  31 

3.  After  joinder  in  demurrer  plaintiff  became 
bankrupt,  and  obtained  his  certificate.  De- 
fendant then  applied  for  security  for  costs, 
but  plaintiff's  assignees  not  interfering,  the 
Court  rejected  the  application.  Beckham  v. 
Knight,  74 

4.  Action  on  an  attorney's  bill:  verdict  for 
plaintiff,  subject  to  taxation  of  the  bill  within 
the  first  five  days  of  the  ensuing  term.  De- 
fendant having  omitted  to  tax  the  bill  within 
that  time,  Held,  that  plaintiff  was  entitled  to 
sign  judgment  and  tax  his  costs.  Tucker  v. 
JVeeib,  113 

5.  Under  the  rale  3  Hil.  4  W.  4,  the  Court  will 
not  allow  judgment  to  be  entered  nunc  pro 
tune,  except  in  cases  where  delay  has  arisen 
from  the  act  of  the  Court  Va%ighan  v.  Wil- 
ton, 116 

6.  Since  1  Vict.  o.  56,  the  affidavit  in  support 
of  a  rale  to  attach  an  attorney  need  not  de- 
scribe him  as  an  attorney  of  the  Court  in 
which  the  application  is  made.  Downton  v. 
Stylee,  122 

7.  In  actions  for  infringing  a  patent,  the  notices 
of  objection  delivered  by  defendant  under  5 
A  6  W.  4,  c.  S3,  s.  5,  are  not  conclusive  at 
his  peril ;  but  the  Court,  or  a  judge,  under 
their  general  jurisdiction,  as  well  as  under 
the  statute,  may  order  a  further  and  fuller 
notice.     Bulnoie  v.  Mackentie,  127 

8.  The  date  of  the  writ  of  summons  not  inserted 
in  the  issue  delivered  to  the  defendant,  waa 
inserted  by  the  plaintiff  in  the  writ  of  trial : 
Held,  an  irregularity  for  which  the  writ  of 
trial  might  bo  Mi  aside,  notwithstanding  Iho 
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di^fcndant  bad  appeared,  under  protect^  at  the 
trial.     I'jfrett  v.  Tenant,  168 

9.  The  affidavit  for  a  ditrtnngat  to  oompel  ap> 
peanince  ought  to  state  deponent's  belief  that 
defendant  ia  within  the  realm,  and  inqniriea 
made  at  his  last  place  of  abode. 

Affidavit  of  inquiry  at  his  last  nppoted 
place  of  abode/  held  insufficient.  E^daiU  ▼. 
Manhall,  172 

10.  An  instmment,  in  form  a  sheriff's  warrant 
to  levj  execution,  was  addressed  by  the  sheriff 
to  F.  S.  and  Job  Doe :  F.  S.  was  deputy  bcilff 
of  the  liberty  of  N.,  and  having,  on  consulta- 
tion with  the  chief  bailiff's  agent,  acted  on 
this  wiirrantv  as  if  it  were  a  mandate  to  the 
bailiff  of  the  liberty.  Held,  that  the  chief 
bailiff  was  bound  to  make  a  return.  PkUel  v. 
Downey  204 

11.  A  bailable  writ  was  sued  out  against  three : 
all  were  arrested ;  but  one,  being  an  adnfinis- 
tratrix,  obtained  her  discharge.  Plaintiff  then 
declared  against  the  other  two :  Held  that, 
after  pleading,  they  could  not  set  aside  the 
declaration  for  irregularity.  Bartrum  t.  Wil- 
liams and  Oihert,  .101 

12.  Plai n  tiff  sued  defendan t<for  damages  arising 
ont  of  a  breach  of  contract  for  the  purchase 
of  certain  books :  before  trial  defendant  be- 
came bankrupt,  and  plaintiff,  having  proved 
under  the  commission  the  price  of  the  books, 
forbore  to  proceed  with  the  action :  Held  that, 
notwithstanding  such  proof,  defendant  might 
proceed  to  trial  by  proviso.  Whitlaker  and 
Other§  V.  Maton,  303 

18.  Upon  a  writ  of  capias^  endorsed  for  bail  for 
200/.,  defendant  paid  the  amount  into  the 
hands  of  the  sheriff,  on  the  28th  of  April, 
with  10/.  for  costs:  oil  the  29th,  defendant 
entered  an  appearance  to  the  action,  and 
requested  tbe  officers  of  the  Court  to  receive 
10/.  for  costs,  to  abide  the  event  under  7  A  8 
G.  4,  c.  71,  s.  2,  whioh  the  officers  refused, 
because  nothing  had  been  paid  in  by  the 
sheriff.  The  time  for  putting  in  bail  above 
expired  on  the  5th  of  May:  the  sheriff, 
though  frequently  requested,  did  not  pay  the 
money  into  Court  till  the  evening  of  that  day. 
On  the  6th,  plaintiff  obtained  a  rule  nin  to 
have  the  money  paid  over  to  him 7  and,  on 
the  evening  of  that  day,  defendant  paid  in 
the  furthA  sum  of  10/.  for  costs,  to  abide  the 
event  of  the  suit :  Held,  that  these  several 
payments  were  not,  under  the  circnmstances, 
equivalent  to  putting  in  and  perfecting  bail 
to  the  action.   Hannah  v.  Willia,  310 

14.  An  affidavit  to  hold  to  bail,  is  a  AnWimm  de- 
pending in  Courtf  within  the  meaning  of  11 
O.  4  A  1  W.  4,  c.  70,  s.  4,  over  which,  by  that 
statute,  the  judges  of  all  the  Courts  have 
jurisdiction  in  common.  DrijffiUr.  TagloTf  369 

15.  Affidavit  of  feme  eocerfe  acknowledgment 
of  a  deed  in  foreign  parts,  what,  snfficient. 
Ex  parte  Birch  and  Bell,  394 

16.  Replication  delivered  Wednesday,  April 
nth:  Easter  Sunday  fell  on  the  15th:  de- 
murrer to  replication,  delivered  Wednesday, 
18th ;  Held,  in  Ume,  under  the  rule  of  Easter, 
2  W.  4.    Harriaon  v.  Tail  and  Other;        443 

17.  Two  plaintiffs  on  the  part  of  a  banking 
^  company  having  sued,  where  according  to  7 

G.  4,  e.  46,  8.  9,  the  action  should  have  been 
brought  by  one  only,  the  Court  allowed  them 
to  set  aside  proceed injcs  on  payment  of  costs, 
even  after  issue  delivered.  Bolmee  and  Another 
V.  Binney,  454 

18.  The  affidavit  for  a  dietringae  to  eompel  ap- 


pearanee  ought  to  state  the  appUeavf  s  belief 
that  the  defendant  is  not  ont  of  the  conntrjr. 
Norman  v.  ITialer,  6ST 

19.  In  a  country  ejectment,  the  plaintiff  maj 
move  for  judgment  in  the  term  after  that  in 
which  the  tenant  in  possession  is  required  to 
appear.     Boe  dem.  Barth  v.  Boe,  675 

20.  Where  defendant,  after  agreeing  to  try  » 
question  as  to  the  proper  mode  of  loading 
Canada  ships,  pleaded  a  set-off  in  order  to 
snap  a  verdict,  the  Conrt  set  aside  the  par- 
ticalar  of  set-off  on  the  plaintiff 's*paytng  the 
amount  claimed  by  it.     Gould  r.  Oliver,'  676 

21.  After  the  time  for  pleading  had  expired, 
defendant's  attorney  tendered  a  plea  at  plain- 
tiff's attorney's  office;  plaintiff's  attorney's 
clerk  had  just  set  out  to  sign  judgment  at  the 
proper  office ;  defendant's  attorney  pnmed, 
and  arriving  immediately  after  judgment  had 
been  signed,  again  tendered  the  plea :  Held, 
that  the  judgment  was  regular.  Stajfard  v. 
NichoU,  693 

22.  A  particular  of  objections  delivered  by  th« 
'  defendant  in  an  action  for  infringing  a  patent 

right,  must  be  precise  and  definite.  It  is  not 
sufficient  to  say  that  the  improvenents  or 
tome  of  them  have  been  used  before ;  the 
defendant  should  point  out  which.  Fi»h^  v. 
Bewick  and  Another,  766 

23.  A  rule  to  compel  the  entry  and  docketing 
of  judgment  should  be  addressed  to  tlM 
party  in  the  cause,  and  not  to  his  atlorsey. 
Engler,  Adminietrator  of  StmU,  v.  Tmiedei; 
Bart,  714 

24.  A  defendant  who  pleads  payment  of  k  mam, 
may  be  eompelled  to  furnish  the  particulars 
of  the  payment    Ireland  v.  Tkamtpmm,    716 

PRESENTMENT, 
^ee  Baxkxr's  Check. 

PRINCIPAL  AND  AGENT. 

Plaindff  having,  at  defendant's  request,  entered 
into  a  contract  for  the  purchase  of  Spanish 
bonds  to  be  delivered  at  a  future  day,  and 
having  afterwards  paid  the  price  :  Held,  that 
defendant  could  not,  in  answer  to  an  actioa 
for  the  money  paid  to  his  use,  object  that 
the  contract  was  not  in  writing  as  required 
by  the  Statute  of  Frauds,  s.  17.  Paie/e  v. 
(Tana,  445 

PRISONER. 

If  a  prisoner  who  executes  a  warrant  of  attorney, 
introduces  a  person  as  his  attorney,  he  cannot 
afterwards  set  aside  the  warrant  on  tho  groaad 
that  such  attorney  was  uncertificated.  Cboe 
V.  Cdmnoh,  453 

PROMISSORY  NOTE. 

"I  have  received  the  sum  of  201.  which  I 
borrowed  of  you,  and  I  have  to  be  accounta- 
ble for  the  said  sum  with  interest :"  Held,  an 
agreement,  and  not  a  promissory  note. 
Home,  JSxeetUort  of  IT.  Dent,  dieeeamdy  v. 
Redfeam,  433 

QUARE  IMPEDIT. 
See  Plkadivo,  2. 

REBELLION,  WRIT  OF. 
See  ATTACBimrr  roR  Coictrmtt. 
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REGXTLA  0BNERALE8.    866,  814. 

RENl. 
jSm  DmD,  CoXBTBUOnOH  ov. 

REPLEVIN, 
^ee  Amknovbht,  4. 

REPUTED  OWNERSHIP. 
S€4  Plkadiitg,  10. 

.     RBT-OPP. 

See  Practicb,  20. 

PiaintifF  guarantied  defendant  16002.  adrano^d 
by  defendant  to  J.  G.  at  plaintiff's  request, 
and  also  any  further  aums  which  might  then 
or  thereafter  be  owing  from  J.  C.  to  defend- 
ant. Defendant  afterwards  advanced  J.  C. 
3000/.,  which  sum,  as  well  as  the  1600/.,  re- 
mained due  at  the  time  plaintiff  sued  defend- 
ant for  a  debt:  Held,  that  defendant  could 
not  set-off  the  sum  due  to  him  from  plaintiff 
under  the  guarantee.  1/or/ey,  Adminietrator 
of  J.  Cumberlege,  deeeaud,  ▼.  Inglie  and 
Olhere,  W    68 

SHERIFF. 

1.  A  sheriff  who  levies  execution  on  the  goods 
of  a  defendant,  who  becomes  bankrupt  on  an 
act  of  bankruptcy  committed  before  the  exe- 
cution, is  liable  in  trover  to  the  assignees  of 
the  bankrupt,  notwithstanding  he  has  no 
notice  of  the  act  of  bankruptcy.  Oarland  and 
Othere  v.  Carliele,  7 

2.  To  an  action  against  a  sheriff  for  neglecting 
to  arrest  S.  under  a  eapiae,  plea,  that  plaiQ> 
tiff  never  furnished  the  sheriff  with  any 
description  of  S.,  and  after  the  delivery  of 
the  writ  countermanded  the  arrest,  Held,  ill. 
D^ke  V.  Duke  and  Another,  197 

SHIP  OWNER,  LIABILITY  OF. 

See  DAMAess.  ^ 

1.  The  proprietor  of  goods  laden  on  the  deck 
of  a  ship,  according  to  the  custom  of  a  par- 
ticular trade,  is  entitled  to  contribution  from 
the  ship  owner  for  a  loss  by  jettison.  Oould 
and  Otkere  v.  Oliver,  134 

2.  To  a  declaration  on  a  contract  by  the  master 
of  a  steam  vessel  to  convey  goods  from  Dub- 
lin to  London,  and  to  deliver  the  same  at  the 
port  of  London  to  plaintiff  or  his  assigns,  a 
plea  that,  after  the  arrival  of  the  vessel  at 
London,  defendant  caused  the  goods  to  be 
deposited  on  a  wharf,  there  te  remain  until 
they  could  be  delivered  to  plaintiff,  the 
wharf  being  a  place  where  goods  from  Pub- 
lin  were  accustomed  to  be  landed,  and  fit 
and  proper  for  such  purposes ;  that  before  a 
reasonable  time  for  delivery  elapsed  they 
were  destroyed  by  a  fire,  which  broke  out 
there  by  accident:  Held,  ilL  Oatliffe  v. 
Bourne  and  Othere,  814 

SPECIAL  JURY. 
See  Costs,  8. 

STAMP.^ 
See  Fbaitdulsst  Cohvetakcb.    PLSADuro,  14. 


STATUTE,  CONSTRUCTION  OP. 

See  CoPTRioHT.     Costs,  4.    Court  ov  Rb- 
QUfssTS.     Poor. 

1.  (1.)  Under ahe  Lireuiting  Act,  9  G.  4,  c.  61, 
where  a  house  which  has  been  kept  as  an 
hotel,  without  a  licence,  is  transferred  to  a 
new  occupier,  the  notices  for  a  license  must 
be  given  by  the  new  occupier. 

(3.)  A.  being  the  keeper  of  an  hotel  with- 
out  a  license,  and  B.  being  cognisant  of  that 
fact,  upon  a  transfer  of  the  premises  to  B. 
160/.  was  deposited  in  the  hands  of  a  stake- 
holder to  be  handed  over  to  B.,  if  A.  failed 
to  procure  and  transfer  a  licepse  by  the  31st 
of  October.  All  expenses  incurred  by  B.,  if 
he  exerted  himself  to  procure  the  license, 
were  to  be  paid  out  of  the  160/.  B.  having 
failed  to  give  the  notices  under  the  statut^ 
and  to  attend  the  magistrates  on  the  licensing 
day,  Held,  that  he  was  not  entitled  to  the 
1.60/.    Bryant  v.  Beatlie,  264 

2.  By  an  act,  incorporating  a  railway  company, 
no  action  was  to  be  brought  against  any/Mr- 
eoH  for  anything  done  i|i  pursuance  of  the 
act,  without  twenty  days'  notice  given  to  the 
intended  defendant:  Held,  that  the  word 
pereon  included  the  company,  and  that  they 
were  entitled  to  notice  upon  being  sued  for 
obstructing  a  way  in  carrying  the-  act  into 
effect.     Boyd  v.  Croyden  Railway  Company, 

669 
TOLLS. 
See  pLBAniRO,  ^. 

TOWER  HAMLETS. 
'         '   See  Court  or  Rrqusbts.     ' 

.  TRAVERSE. 

See  Plbadiho,  2.         * 

TRESPASS. 
See  Plsadihg,  4. 
Overseers  who  enclosed  parcel  of  a  waste,  nnder 
89  G.  8,  9,  42,  were  held  to  have  sufficient 
possession  to  maintain  trespass  against  an 
inhabitant  of  the  parish  who  destroyed  their 
fence  without  establishing  any  right  of  com- 
mon, notwithstanding  they  failed  to  show  the 
consent  of  the  lord  of  the  manor  to  their 
enclosure.    Mateon  and  Othere  r.  Copk,    892 

TRIAL  BY  PROVISO. 
See  Praoticx,  12. 

TROVER. 
'■•  See  Btdkncb,  1.    Pi.RAi>xxe,  9. 

TRUSTEE. 
See  DXBD. 

TURNPIKE. 
See  Plsadiro,  1. 

VARIANCE. 
See  AmbkdmrAt,  4. 

VENDOR  AND  PURCHASER. 
See  Aucnos,  2. 
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VENIRE. 
See  Debt. 

VENUE. 
See  Eyidbhcb,  3. 

L  Action  bj  a  barrister  and  wife  for  i 
on  the  wife:  the  venue,  laid  in  Middlesex, 
baring  been  changed  by  defendant,  Held, 
that  plaintiff  could  not  restore  it  by  Tirtne 
of  bis  privilege  as  barrister.  NewUm  and 
Wife  T.  norland,  406 

S.  The  court  refused  to  change  the  treiiiie  in  a 
writ  of  right,  upon  affidarit  that  the  tenant 
possessed  large  estates,  and  exercised  great 
influence  in  the  county  where  the  lands  lay. 
Donee  and  Wife,  Demandanta;  Lowndee, 
TeHani,  711 

VERDICT. 
See  Aiuin>iuuf T,  2.    Awamd,  4. 


VOLUNTARY  CONVSTANCB. 
See  Fbavddlbvt  Covtbtaxcb. 

WARRANT  OF  ATTORNEY. 
See  pRiiOBBB. 

WATERCOURSE. 
See  ETiDBjrcBy  7. 

WITNESS. 
iSec  Costs,  3.  Etidbbcb,  5.  Fobu«v  A^ 

MBRT. 

WORKHOUSE. 
&ePooH. 

WRIT  OF  TRIAL. 
jSSss  PEi.cncs,  & 
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